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ARGUBD AND DETERMINED 

m THS 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



OITT OF DBTBOET v. DETROIT OITY HT. OC. et aL 

(CîlrcBit Court, E. D. Michigan. January 5, 18d3.) 

1. Removal OF Causes — Local PaœjtrDrcB— Parties. 

In a suit by the dty of Détroit as sole plalntlff agalnst a street-raflway 
Company of that city and others, some of whom are cMzeaa of the state, 
praylng "that the franchise be decreed to expire," and the Company oom- 
pelled to vacate the streets, a nonresldent mortgagee of the company Is 
entitled, under Act Aug. 13, 1888, § 2, (25 St. p. 435,) to remove the cause 
to a fédéral court when local préjudice Is shown. Whelan t. Rallroad 
Co., 35 Fed. Rep. 849, followed. 

I, Same— Local Pbejudicb. 

ïhe right of removal to a fédéral court on the ground of local préjudice 
extends not only to cases where such préjudice would aftect the jury, but 
also to those In which the décisions of the judge as to questions of law or 
fact may be affected thereby. Burgess v. Sellgman, 2 Sup. Ot. Eep. 10, 
107 U. S. 33, foUowed. 

8. Same— Pétition pob Removal— Timb of Filing. 

Under the law of Michigan, a decree by default agalnst a nonresldent, 
brought In by publication only, can be set aside by him as a matter of right. 
Held, that a nonresldent respondent, brought In by publication, agalnst 
whom an order pro confesse before decree was entered, but was after- 
wards set aslde, oould file Its pétition for removal to a fédéral court under 
Act Marcb 3, 1875, at the tenu at which a heaiing could flrst be had on 
Its answer. McDonald v. McDonald, 7 N. W. Bep. 230, and Harter v. 
Kemochan, 103 U. S. 562, followed. 

4. Bame. 

By the law of Michigan, where a respond^it la served by publication, 
and Is mlsnamed as "The Washington Trust Co.," the true name betng 
"The Washington Trust Co. of the City of New York," an order pro oon- 
fesso agalnst such absent respondent Is vold, and there can be no trial on 
such order so as to bar Its right of removal to a fédéral court, under Act 
March 3, 1875, provldlng that such removal must be before the trial of the 
suit Guarantee Trust & Safe-Deposlt Co. v. Green Cove Springs & M. R. 
Co., U Sup. et. Bep. 512, 139 U. S. 137, foUowed. 

ft. Sakb. 

Ohanoeiy nlle 27 of the drcult courts of Michigan gives a oomplainant 
20 days to except agalnst the answer, at the end of wblidi Urne, Lf no ex- 
ception ifl taken, the answer Is deemed sufficient. Rule 45 gives a oom- 
plainant 20 days aft«r the answer la deemed suffldent to file a gméral 
v.54r.Qo.l — 1 
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repUcation puttlng the oase at Issue. H no repllcatlon Is flled, tîie cause 
stands for heaxlng on blll and aaswer. Hdd that, where a new tenu ■would 
be^ before the expiratlorf-ol^ 40 Sày«< atte> the flllng of the answer, the 
reepondent may at such new term reinove tiie catise to a fédéral court on 
the ground of local préjudice, under Aot Aug. 13, 1888, S 2, (25 St p. 435.) 
although the complalnant mlght hâve set the case down for hearlng on 
blll and answer aïlMéï^j tëmi téaivlng its ri#t to exceptions and a 
repllcatlon, no such walver havtng been actually made. 

ft. Samb. 

Under Act Aug. 13, 1888, ! 2, (25 St. p. 435,) a cause may be removed to 
a fédéral court on the groxmd of local préjudice at any time before the flrert 
trial the?reoÉ|! te actually Artd, alt}iough such trial mlght hâve been hsld 
béforè'the daté ot the ap^catton for removai. Fiisk v. Henarle, 12 Siip. 
Ot Eep. 207, l^i U. 9, 459; expiained an^ f oljowed. ; 

7. Samb— FOBM oï Apfidavit." 

An order for removal of a cause to a fédéral court is Interlocutory in 
its nature, and the affldavlt need not state that the facts are swom to 
of the Personal knowledge of the afflant, but it is sufilolent that they are 
of hls opinion and belief , If he Is a crédible person, and the facts on which 
such belief is based are given. 

8. Same— Eo'oAt Fbbjttdtcb. 

On an app^cation by,a nonresldent.mortgagee of a street-raUway Com- 
pany for rerdov'al of à suit àgatn^ the coimpany to a fédéral court, an affl- 
davlt by the appUoant's agent, statlng lihat there Is préjudice and local In- 
fluence;,, ^a^ a riot against the «^mpaOT bas received.njùch public sympa,- 
. thy; t^ï.the oity authoritles hay^ rémsed to protect the employés and 
property qf the oompany against the rioter»; that a public meeting, at- 
. jtended, by jeltifzens of aÙ classes and by the municipal oAoers, has advlsed 
jthé bringSnf.Of the suit; and that the 4ïi^ges who would try the case In 
; ; Ùie state court are shojfjt^ to stanfi for re-election,-rshoy8 sufflcient ground 
' ' for rémbval to a fedeiàl'court. 

9. Bahb. 

The right pf removal ito a ferrai court on the ground of locfd préjudice 

,i :;e3d»ts ^though theappilcont, îf defeated in the trial court, has the right 

of apjpeal to a state suprême court, as to whlch no local préjudice is al- 

^;, leged. ,:;,!'. 

W. Samk— State Court— Inabilitt to Qbt Justice. 

The fact that a décision by state judges adversdy to a party woiild ex.- 
I pose them^to local criticism and Ul willi and endanger their chances of re- 
,, electioni is sufficlent, to: show that such i)arty wUl not be able to obtain 
justice in BUCh court within the meaning of Act Aug. 13^ 1888, | 2, (25 St. 
p. 435,) regtulating removals from state to fédéral courts, Irrespective of 
the fact that the state judges would prpbably rlso above such local pré- 
judice and rauler au entlrely dlsintereated décision. 

In Equity. Bill in the circuit court of Wayne county, Mich., by 
the city of Détroit againstthe Détroit City Kailway Company, the 
Petroit Citizens' Street>Kiailway Company, Sidney D. Miller and 
William K.-Muir, tlfustees, and thôi Washington Trust Company 
of the City (rf New Toi'k. The Washington Trust Company of the 
caty of New York t'embyed the càusjç to the fédéral c&cuit court, 
and it is ])x)w on motion to remand. Denied. 

Charles A. Kent and Benton Hanchëtt, for complalnant 
Henry. 'Mj Duffleld, John O. DonneUy, Ashley Pond, and Otto 
Barchner, f or defesndahts. 

Before TAFT, Circuit Judgè, aûd SEVERENS and SWAN, 
District Judges. 
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TAFT, Circuit! iïriidge.NTMsîs a motion to feinànd a suit in 
equity, which tas been remo'v^ed hère from the circuît court of 
Wayne îeoiintyi Midu Thé' aveatoents bf the» Irfll'Sfiled by the èity 
ût Détroit, stated genéïtâlly, are that the Détfoit Cîitizens' Street 
Eailway is in the possession aûd enjoyment of a *anchlse to operate 
Street railwâys in a number of the streets-ftf the city; that by vir- 
tue of a limitation of ihe constitution of the state 6f Michigan the 
francldse will expire May 9, 1893; that the fàilway company 
claima ttat the: franchise Will not expiré untU 1909; that the city 
wishes to sell the franchise at once, so as to enable the purchaser to 
make necessary préparations to operàte railways in May, 1893, 
but that the claitn of the company prerents the éale. The prayer 
of the pétition is that the franchie of the company be decreed to 
expire as claimed by comJJlainant, and that a mandatory injùnction 
issue, compelling the défendant company to Tacate the streets with 
its tmcks, etc., in May, 1893. The Détroit Oity Eailway, upon which 
the franchise was originally conferred, and from which, in 1891, 
by mesne conveyance, the présent Company obfeiîned it, iS made a 
party. Two deeds of trust conveying this franchise were given,— 
the one by the Détroit City Eailway, in 1890, to MUler and Muir, 
trustées, to secure bonds amounting to $1,000,000^ and the other 
by the Détroit Citizens' Street-Eailway Omnpany to the Washington 
Trust Company of the city of New York, to secure $2,000,000 of 
bonds. The trustées under the deeds of trust are made parties to 
the bm. 

The bill was flled March 15, 1892. An order for service by 
publication on the proper aiHdavit was taken against the Washing- 
ton Trust Company March 22d, AU the défendants except the trust 
Company were personally seired, their appearances were duly çm- 
tered, and their separate answers flled. Ths answers set forth ad- 
ditlonal détails in the history of the franchises enjoyed by the 
railway company, deny that they will expire in May, 1893, and ayer 
facts which are said to estop the complainant from claiming as in 
its bUl. Oii August loth, proof «î publication against the Washing- 
ton Trust Company was made. The notice published advised the 
Washington Trust Company of the pendency of a suit described 
as a suit of the Oity of Detooit against the City EaUway Company, 
the Détroit Citizens' Street-Eailway Company, Sidney D. Miller and 
William K. Muir, trustées, and the Washington Trust Company. 
An order pro confœso was taken on the same day against the 
Washington Trust Company. On August 19, 1892, the following 
entry was made in the case: 

"It te hereby stlpulated and agreed that the default lieretofore entered In 
thls cause against the Washington Trust Company of the City of New York, 
one of the défendants herein, for nonappearanee In eald cause, may be set 
aslde, and that said défendant may answer to the bUl of complaint filed In 
sald cause." 

On the same day the ânswer was flled- The corporate name 
of the trust company îs "The Washington Trust Company of the 
City of New York," the words "of the City of New York" being a 
part thereof. On the 26th day of August the solicitor for the com- 
plainant served the solicitor for the trust company with notice tibaitt 
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th^ jpit ;woTild be brought on for hearing on bill and answer at 
the ne?s* tepn of court, which, wonld begin September IStiu On 
Octob^ 19, 1892, before any heariii^ was had in accordance with the 
noticey^^ th« trust company presented a pétition to Judge Swan, of 
this court, for the removal of the suit on the grouîid that by rea- 
son of préjudice and local influence the petitioner could not obtain 
justice in the Wayne circuit conrt, or in any other court in the 
State to which, for such cause, thé case could be removed. The pé- 
tition States the iurisdictionàl facts, and refera to an affidavit ac- 
oompanying it, to make it appear to the court that its averment in 
regajrd to préjudice and local influence is well founded. Upon the 
pétition ma. affldavit Judge Swan made the order removing the 
cause à« prayed. Subsequently a motion to remand the cause was 
made by the soliciter for the city of Détroit on the following 
grounds: 

"(1) THe causé was not feubjeot to removal nnder the statutes of the tJulted 
States applicable thereto. (2) The cause was not removed withln the tlme 
requlred by sald statutes; It was not removed untll after tJie flrst term at 
which It cpuld hâve been tried. (3) The affldavit and pétition upon which 
euch Order was based do not contaln any légal évidence of the facts thereln 
stated. <4) The facts stated in said affldavit and pétition, if tnie, do not offer 
any évidence that sàld Washington Trust Company, from préjudice or local 
influence, was not able to obtain justice in said circuit court for the oounty 
of Wayne, in çliancery." 

We shall consider thèse grounds in order. 

1. The act under which this removal is to be sustained. If at ail, 
was paseed August 13, 1888, (25 St. c. 866, p. 433,) to correct the 
enrplhnent bf an act approved March 3, 1887, (24 St. c. 373, p. 552.) 
Thîè act is an amendment of the act of March 3, 1875, determining 
the juWsdiction of circuit courts of the United States, and regnlating 
the rembyal of causes from state courts. By the flrst section the 
original jurisdiction of circuit courts of the United States is deflned. 
Part of the second section is as toUows: 

"That in a|iy) suit of a <4vil nature in law or in equlty arising under the 
constitution ôip laws of the tjnited States or treaties made or which shall be 
made undér thelr authorlty, of wliich the circuit courts of the United States 
are ^ven original jurisdiction by the preceding section, wMch may now be 
pending or which may hereafter be brought in any state court, may be re- 
moved by the défendant or défendants therein to the <drcuit court of the 
United States for the proper district. Any other suit of a civii nature at law 
or in equity, of which the circuit courts of the United States are given juris- 
diction by the pi'ecedlng section, and which are now pending or wldch may 
hereafter be brought in any state court, may be removed into the circuit court 
of the United States for the proper district by the défendant or défendants 
tlierein, being nonresldents of that state. And when in any suit mentloned 
in tUs section there stiall ije a contre versy which is wholly between citizens 
of différent stàtes, and which can tw fuUy determlned as between them, then 
either one or more of the défendants actually Interested in such oontroversy 
may remove said suit into the drcuit court of the United States for the 
proper district. And where a suit is now pending or may hereafter be brought 
la any state oo<^. In ^liicli there Is a oontroversy between a citizen of the 
state in which the suit is broiMht and a citizen of another state, any défendant 
being such. (dtizen of another state may remove such suit Into the circuit court 
of the United States fot the proper district at any tlme Ijefore the trial 
thereof when. It.shaU be made to appear to such circtdt court that from 
prcijudice or loca^ hifluen^^ he will not be able to obtain justice in such state 
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court, or any other state court to whlch the défendant may, nnder the laws 
of the State, hâve the right, on account of such préjudice or local influence, 
to remove said cause." 

It haa been hdd by the suprême court of tàe United States In 
Re Pennsylvania Co., 137 tJ. S. 451, 11 Sup. Ct. Rep. 141, that only 
suits involving $2,000 or more can be removed for local préjudice. 
The pétition for removal shows that the necessary amount is in- 
volved. It has been held by Judge Jackson in Whelan v. Bailroad 
Co., 35 Fed. Eep. 849, and in Thouron v. Railway Co., 38 Fed. Eep. 
673, that under this act, where ail the plaintiffs in a state court are 
citizens of the state where suit is brought, a single défendant, berug 
a citizen of another state, may remove the case into the proper 
United States circuit court for préjudice and local influence, even 
though. he is united as codef endant with citizens of the same state 
as the plaintiffs, and even though there is no separable controversy 
between the plaintiffs and the nonresident removing défendant We 
understand the chlef justice in the case of WUder v. Iron Co., 46 
Fed. Rep. 676, to concède and assume the correctness of the view 
of Judge Jackson as given above. It follows that, as the city of 
Détroit, the sole plaintiff hère, is a citizen of Michigan, and the 
trust Company, one of the défendants, is a citizen of New York, the 
order of removal, so far as the citizenstiip of the parties is concemed, 
was authorized by gtatute. 

Counsel for complainant do not serioudy dispute the correct- 
ness of the foregoing views, but the ground which they vigorously 
press ujwn the court for excluding this from the cases included 
within the local préjudice clause is very différent. They say that 
the only question at issue in this suit is one of law, and that ques- 
tions presenting only questions of law are not removable under 
the statute for préjudice and local influence It is conceded that 
the questions arisiag on the bUl and answer involve simply the con- 
struction of the constitution of the state of Michigan, and the laws 
and ordinances passed thereunder, and are purely of law. The 
contention of counsel is that the préjudice and local influence which 
congress had in mind was that which would operate upon a jury, 
and that it never could hâve supposed that a state judge would 
be affected thereby tu deciding questions of law. We are clear 
that this clalm of counsel cannot be supported. The local préju- 
dice clause under discussion begins with the words, "And where a 
suit is now pending, or which may hereafter be brought," etc. The 
proper limitation to be put on the meaning of this phrase has been 
authoritatively stated by the suprême court in the case of In re 
Pennsylvania Co., 137 U. S. 451, 11 Sup. Ct Rep. 141, where Mr. Jus- 
tice Bradley said: 

"The fourth clause [the one in question] describes only the spécial cases 
comprised in the precedlng clauses. The initial words 'and where' are équiv- 
alent to the phrase 'and when In any such case.' In effect, they are tanta- 
mount to the beginnlng words of the third clause, namely, 'and when in any 
suit mentioned in this section.' " 

The suits mentioned in this section are suits at law and in equity. 
It necessarily follows, therefore, that the local préjudice clause 
relates to both suits at law and in equity. The words of the clause 
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"at auy tîme before the trial theteof," us«d in fiiing the time with- 
in which the removal on accotmt of préjudice ôr lowil influence can 
be made^ are relied on as indicating that only suits at law can be 
cemored^' because the Word "trial" te propCTly ùsed only with refer- 
eiice to «ndh suits. This view is Tèfuted by the forëgoing language 
of Mr: Justice Bràdley, and by thè further fact thàt under the re- 
moval act of 1875, which, it is coiïceded, permitted thé removal of 
causes in equity as well as at la'Wy the same words are used to flx 
a timé withih which removals under that act could be made. When 
the words "trial" and "hearing'' are used together, as la the removal 
acts of 1866 and 1867, the one refei*s to a trial at common law and 
the otiier to a hearing on the merits th chancery, (Car Oo. v. Speck, 
113 U. S. 84-86, 5 Sup. Ct Rep. 374;) but when the word "trial'' 
alone Is used it includes both trial at common law and hearing in 
chancery as in tiie act of 1875. ' 

If the préjudice and local influence clause applies to suits in equity, 
then'*ongrees must havè intended to provide against the préjudice 
of judgés as well as of jurîes, for there are no juries ia equity. The 
ôontèntiùti on behalf of complainant is, therefore, reduced to a claim 
that it was the intention of congress to save suitors from injustice 
by a judgein the détermination qf issues of fact, but not against 
injustice done by htm in deciding issues of law. We do not see why 
a judge, if influenced improperly against a party, may not yield to 
such influeiice as well in hië décisions of légal questions as in hls 
conclnsioBs of fact. 

The sole reason of the framers of the constitution for încluding 
in the judicial power of the United States the right to décide con- 
troversies betwéen citizens of différent states was a fear of the 
opération of préjudice or local influence in the tribunals of one 
State against a citizen of another. It was thereby intended in 
the administration of justice, both in determîning facts and in 
deciding the law, to secure a judiciary indepèndeht of local in- 
fluences and surroundings. Recognlzlng this intention on the part 
of the framers of the constitution, the fédéral courts exercise an 
independence of judgmént ih deciding many questions of state 
law, and under some circumstances décline to follow the state 
courts. In the leading case of Bufgess v. Sdigman, 107 U. S. 33, 
2 Sup. et. Eep. 21, Me. Justice Bradley, in discussing the power 
and duties of the fédéral courts in administering state laws, spoke for 
the suprême court as follows: 

"The fédéral courts bave an Independent Jurisdictlon In the administration 
of state laws, op-ordlnate with, bnt not sabordlnate to, that of the state courts, 
and are bound to exercise their own judgmént as to the meanlng and effect 
of thèse laws. The existence of the two co-ordinate Jurlsâlctlons In the same 
teriitory is pectiliar, and the resuit would be inconvénient but for the ex- 
ercise of mutual respect and déférence. Slnce the ordinary administration of 
the law is carrled on by the state courts, It necessarily happens that by the 
course of their décisions certain rules are establlshed which become rules of 
property and action in the state, and bave ail the effect of law, and which It 
would be wfong to dlsturb. This is especially true with regard to the law 
of real estàte and the construction of state constitutions and statutes. Such 
establlshed hilès are often regarded by the fédéral courts, no less than by 
the state courts titiemselves, as authoritatiye déclarations of what thè law Is; 



CITY OP DETROIT V. DETROIT CITY BY. CD. / 

but where the law bas not been thns settled It Is the rlght and duty o( the féd- 
éral courts to exercise tlielr own judgment, as they also always do witb référ- 
ence to the doctrines of commercial law and gênerai jurisprudence. So when 
contracta and transactions bave been entered Into, and rigbts bave accnied 
thereon in a partlcular state of the décisions, or -when there is no de<dslon 
of the state tribunal, the fédéral courts properljr claim thé rlght to adopt thelr 
own Interprétation of the law appUcJable to the case, although a différent in- 
terprétation may be adopted in the state courts after suoh rigbts bave aoorued. 
But eyen in such cases, for the sake of harmony, and to avold confusion, the 
fédéral courts wUl lean towards an agreement of vlews witb the state courts 
tf the question seems to them balanced vritH doubt Acting on thèse prin- 
clples, founded as they are on oomlty and good sensé, the courts of the 
United States, wlthout sacrifldng thelr own dlgnity as independent trlbunals, 
endeavor to avoid, and In most ôases do arold, any unseemly conflicts wlth 
the weU-consldered décisions of the state courts. As, however, the veiy 
object of glvlng to the national courts jurlsdlction to administer the laws of 
the States in contro-versles between cltlzens of différent states was to Instltute 
Independent tribunals, whlch It mlght be supposed would be unaffected by local 
préjudices and sectional vlews, It would be a derellctlon of their duty not to 
exercise an independent judgment In cases not f<;>reolosed by previous adjudi- 
cation." 

We coul^ hâve no better évidence than this that one of the objects 
of the matçrs of the constitution, in conferring judicial power in 
controversies betwe«i citizena of différent states, was to avoid pos- 
sible injustice to nonresident litigants from the influence of local 
préjudice on décisions by state courts on pure questions of law. 
But it is said we are considering a statute, and not the constitution. 
That is true, but the reason for conferring a constitutional power, 
and its scope and object, are of controlling importance in constni- 
ing a statute passed in the exercise of the power. In cases where 
the right to sue in the fédéral courts, or the right to remove caseS 
to them, is made to dépend only on the fact of diverse citizenship, 
congress merely assumes the existence of local préjudice, and pro- 
vides against its dangers to nonresidents, without regard to the 
actual fact, while in the clause under discussion, congress puts on 
him who would enjoy its beneflt ihe burden of an aflBlrmative show- 
ing. But in either case the evU sought to be avoided by the act 
of congress was the same as that which led the makers of the con- 
stitution to confer the power to pass the act, — ^possible injustice 
to nonresident litigants from prejudiced opinions of law as well as 
from prejudiced conclusions of fact. Neither authority nor fédéral 
statute has been cited which makes the distinction between ques- 
tions of law and questions of fact contended for. If it was the in- 
tention of congress to so limit the right of removal, it could hâve 
expressed itself in language not to be mistaken, and would not hâve 
left the limitation to be tnferred from an argumentative construction, 
which finds no basis either in the words used or in the reason of 
the provision. 

2. The second objectiofn to the order of removal is that the re- 
moval was not in time. The statute provides that the pétition for 
removal in a proper cause shall be filed "at any time before the trial 
thereof." It is said that the suprême court has decided in Fisk v. 
Henarie, 14i2 U. S. 459, 12 Sup. Ct Kep. 207, that the time for re- 
moval under iMa act is the same as l3iat in the act of 1875, and 
that, under the act of 1875 the pétition for removal was required 
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to be flled before or at the tenu at whîch the cause could flrat be 
tried, and before the trial thereof, Conceding for tbe purpose of 
the argument that the suprême court has so decided, we are never- 
thèleas 6f the opinion that the pétition for removal in this case waa 
in time. The pétition for removal was flled on the 19th day of Oo- 
tober, in the September tenn, which began on the 13th of Septem- 
ber; The àppearance of the trust company was required, by the 
order ojf piûblication and the notice, to be at the AprH term, on July 
22d. Ûpon the 13th of August an order pro confesso was taken 
against the trust company on proof of publication and In default of 
its àppearance. Subsequently, on August 19th, the order pro con- 
fesso wàs by stipulation set aside, and tib.e trust company was allowed 
to file its answer. The argument on behalf of tiie city is that, as a de- 
crée might hâve been taken at once on this order pro confesso against 
the trust company upon the complainant's making the necessary 
proofs, this would hâve been a trial on the mwits, and therefore a 
trial could hâve been had in the April term. It would follow from 
this that the pétition for removal should hâve been flled at the April 
term, and, as flled, was too late. H the order pro confesso had been 
taken on a personal and actual service, the argument would be 
unans-Werable, for it is clear that generally a hearing on a default 
is a trial, within the meaning of the removal act of 1875. McCaUon 
V. Waterman, 1 Plip. 651. And it is also clear that under the act 
of 1875 a postponement of the trial by stipulation between counsel 
beyond a term when either party could demand a trial did not en- 
large the limé of removal beyond the flrst possible trial term. Bab- 
bitt V. Clark, 103 U. S. 612. 

Under the ctrcumstances of this case, the answer to the argument 
is twofold: First Under the laws of Michigan, a decree by de- 
fault against a nonresident brought in by publication only, can be 
set aside by such nonresident as a matter of right on payment of 
costs, ànd his right to answer the complainant's biU and to hâve a 
hearing on the merits is absolnte. McDonald v. McDonald, 45 Mich. 
44, 7. N. W. Eèp. 230. A fortiori, ii would seem that such a nonresi- 
dent is entitled to hâve an order pro confesso before decree set aade, 
and to flle an answer to the biU. Under the act of 1875, a nonresi- 
dent against whom a decree by default had been rendered on service 
by publication, and on whose application within a prescribed time 
agreeably to the laws of the state, a decree was set aside, and his 
answer flled, was hèld entitled to file his pétition for removal at the 
term at which the hearing could flrst be had on his answer. Har- 
ter V. Kemochan, 103 U. S. 562. It would seem to follow that, as 
the trust company in this case as a matter of right could hâve had 
tiie order pro confesso set aside, and it was set aside, the flrst trial 
term within which it was required to file its pétition for removal 
under the requirements of the act of 1875 was the term at which 
a hearing could be had on its answer. Second. There could hâve 
been no trial on the order pro confesso, because that order was void. 
The order could only be valid in case ail the steps required by the 
statute of Michigan in summoning an absent défendant had been 
literally and exactly complied with. See Colton v. Eupert, 60 Mich. 
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318, 27 N. W. Rep. 520; Guarantee Trust & Safe Deposit Co. v. 
Green Cove Springs & M. R. Co., 139 U. S. 137, 11 Sup. Ct. Rep. 512. 
One of the most important requisites of a service by publication is 
that it shall correctly state the parties to the suit in wliich. the de- 
fendant is summoned, and that it shall correctly state the name of 
the défendant. In the case of Colton v. Rupert, 60 Mch. 318, 27 
N. W. Rep. 520, the suit was by Garrett B. Hunt and Henry S. 
Cunningham agalnst Palmer Colton, and the amendant, a nonresi- 
dent, was sought to be brought in by publication. In three of the 
publications the name of the flrst complainant was printed "Grant" 
instead of "Garrett" as contained in the order and in the bill of com- 
plalnt. It was held by the suprême court of Michigan that the 
service was void. See, also, Entrekin v. Ohambers, 11 Kan. 368; 
MagoflBn v. Mandaville, 28 Miss. 354; Chamberlain v. Blodgett, 96 
Mo. 482, 10 S. W. Rep. 44; Whelen y. Weaver, 93 Mo. 430, 6 S. W. 
Rep. 220; McRee t. Brown, 45 Tex 503. In the présent case the 
name of the flrst défendant sued and as given in the order was the 
"Détroit City Railway." As published, it was "The City Railway," 
which dœs not correctly give the corporate name of the company 
intended to be sued. Again, the name of the défendant, as given 
in the bill of complaint, was the "Washington Trust Company of the 
City of New York," and the order of publication was against "The 
Washington Trust Company," and this was the name in the notice 
published. The real name of the défendant is "The Washington 
Tnist Company of the City of New York," and as such it is entitled 
to be sued. The service against it under the name of "The Wash- 
ington Trust Company" cannot be regarded as valid. The impor- 
tance attached to corporate names in Michigan is suflficiently shown 
in the case of People v. Oakland Co. Bank, 1 Doug. (Mich.) 282, where 
it was held that an act of the législature repealing the charter of 
the Bank of Oakland County could not be considered to be the re- 
peal of the charter of the président, diiectors, and company of the 
Oakland County Bank It is quite true that by coming in with its 
answer the trust company waived ail defects in the service, and could 
not now be heard to object that it is not properly in court That 
however, is aside from the point we are considering, which is 
whether, when the order pro confesso was taken, the trust com- 
pany was then before the court, so as to make a default decree 
against it possible. If it was not legally served, then it was not in 
court, and there could hâve been no trial of its case until after it 
had flled its answer. For thèse reasons the api)earance of the 
trust company must be regarded as voluntary, and the question 
whether, by an order pro confesso, the right of a défendant to remove 
for local préjudice is eut off, is not In the case. 

The answer of the trust company was flled on the 19th of August. 
Chancery rule No. 27 of the circuit courts of Michigan gives the com- 
plainant 20 days in which to allège exceptions against the answer, 
at which time, if no exceptions are flled, the answer is deemed sufifl- 
cient By chancery rule No. 45, 20 days after the answer is deemed 
sufiScient are given to the complainant to file a gênerai replication 
putting the case at issua If no replication is flled the cause stands 
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for hearàqgojijbill and answrar. Forty days from tb.e 19tli of August 
brings us dowD^ to the 28tli of September,— 15 days after tbe begin- 
ning of tbei September term. The case could not hâve been regu- 
larly tried Iséfore the 28th of September aa against the Ixust Com- 
pany, the removing défendant It is said iSmt the complainant 
might hâve set the case down for hearing on bill and answer, waiv- 
Ing its right to allège exceptions or to file a> repUcation, and tliere- 
fore the cause could hâve been tried before the 13th of September, 
in the April term. It is sufflcient answer to thls claim to say that 
the complainant dld not waive its right not to hâve a hearing on 
bill and answer until after the beginning of the September term. As, 
on the one hand, a waiver of either party under the act of 1875 could 
not postppne the time at whioh a cause could flrst be tried for the 
purpose oiE removal under that act, so, dearly, the possible waiver of 
either party, not in f act made, could ngt be construed to advance the 
time of trial ^o as to defeat the right of removal before the cause 
could regularjy be tried. It is true that on the 26th of August the 
complainant. servied notice pn the défendants, stating that the case 
would be btought on for hearing on bill and answer at the Septem- 
ber term. TJiis was certarnly not a waiver of the right of com- 
plainant to delay a hearing until the September term, The pétition 
for removal was âled at the September term, and before the trial 
of the cause. It therefore foUows that it was in time in any view 
whlch may be taken of the holding of the suprême court in Fisk v. 
Henarie, l^S U. S. 459, 12 Sup. Ot. Eep. 207. 

In our opinion, however, the décision of the suprême court in 
Fisk V. Henarie is not to be given the meaning contended for by 
counsel fojr the complainant In that case the cause was removed 
frôm a state court to a fédéral court under the act of 1888, after it 
had been three times tried in the state court The contention on 
the part of the removing défendants was that the words in this act 
"at any time before the trial thereof," used in regard to removal 
oi» the grpund of préjudice or local influence, were, in eflect, "at any 
time before the final trial thereof," and were to be given the same 
meaning as the words of the act of July 27, 1866, and the act of 
March 2, 1867, "at any time before the trial or final hearing of the 
suit," under which language it had often been ruled that it was not 
too late to apply for a removal after trials which had been set aside 
by the trial court or by an appellate court. The chief justice, in giv- 
ing the opinion of the court refers to the omission of the word "final" 
In the acts of 1887 and 1888, aJid points out that in this respect the 
language is like that of the act of 1875, in which the words are, 
"before or at the term at which said cause could be first tried and 
before the trial thereof." The chief justice says: 

"Thls has been coastnied to meaa the flrst term at whlch the cause Is In 
law triable,— the flrst ternî at which the cause would stand for trial, 11 the 
parties had taken the usual steps as to pleadings and other préparations; and 
It has al8o been dedded that there cannot be a removal after a hearing on & 
demurrer to the complalnt because it does not state faets suffident to oonatl- 
tute a cause of action.'' 

After quoting the language of the act of 1887, carried into the act 
of 1888, the chief justiee continues: 
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"In Tie\y of the repeated dedalons of thls court ta esposltlon of tho acts of 
1866 and 1867 and 1875, It te not to be doubted that congress, recognlzlnK 
the Interprétation placed on the word fiial' in the connectt(»i In which it was 
used in the prier acts and the settled construction of the act o£ 1875, delil>er- 
ately changed the language, 'at any time before the final hearing or trial 
ol the suit,' or 'at any ttane before the trial or final hearing of the cause,' to 
read, 'at any tlme before the trial thereof ,' as in the act of 1875, -wlilch re- 
qulred the pétition to be file^i before or at the term at wbiich the cause could 
be firSt trled, and before the trial thereof. The attempt was manlfest to 
yestraln tbe volume of lltigation pouring Into the fédéral courts, ana rt- 
tum to the standard of the judiciary act, ajad to effect tlils in part by resort- 
ing to the language used in the act of 1875 as its meaning liad been determlned 
by judlcial Interprétation. Tliis is more obvious in view of thia fact that the 
act of March 3, 1887, was evidently intended to restraiu the jui-isdiction of 
the circuit court, as we havé heretof ore held." 

Two membere of the court — ^Mr. Justice Field and Mr. Justice 
Harlan^ — dissented. In their opinion, ûie language "any time before 
the trial" meant the same as in the acts of 1866 and 1867; that is, 
"at any time before the final trial." The question at issue in the case, 
therefore, was whether the trial referred to in the act was a final 
trial or a first trial. The majority of the court held that, because 
the words "before the trial thereof" had been used in the act of 1875 
in connection with words which left no doubt that there they meant 
the first trial, therefore the same words tn the act of 1887 must be 
taken to hâve the same meaning, We do not understand from the 
opinion, however, that the majority of the court iutended to incorpo- 
rate bodily into the acts of 1887 and 1888, from the act of 1875, tiie 
words, "before or at the term at which said cause could be first tried." 
It is not apparent on what grounds this could be done. The act of 
1875 flxed the time for remoTal, not only before the first actual trial, 
but alsd before or within the first tra-m when a trial was possible. 
The suprême court holds that the words "before the trial thereof," 
in the act of 1887, were taken from the act of 1875. This being the 
case, the omission in the act of 1887 of the words limiting the period 
of remôval to that before or within the tenu of possible trial which 
appear in the act of 1875 would seem to clearly indicate the con- 
gressional intention not to impose such a limitation in the subsé- 
quent act. The case before the suprême coiu-t did not require the 
construction contended for, and for the reasons stated we do not feel 
authorized to attribute such a view to that court until some further 
expression from it on the subject. The words "at any time before the 
trial" should be given their ordinary meaning, i e. "at any time be- 
fore the first trial thereof;" and up to the time of that first trial, 
whether that occur at ohe term or another, the right of removal un- 
der the local préjudice danse remains. It foUows that this cause 
was removed in time. 

3. The next objection to the order of removal is that the aifidavit 
in support of the pétition is not légal évidence, because the facts 
which' it States are swom to on the information and belief of the affl- 
ant, and not of his personal knowledge. Neither the order remov- 
ing nor the order remandiag a cause is a final order. In re Pennsyl- 
vania Co., 137 U. S. 451, 453, 11 Sup. Ct. Kep. 141. The pétition for 
removal is in the nature of an interlocutory motion. It was long 
the praiîtice in the high court of chancery in England to i)ermit par- 
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ties to «flbmît at the hearing of interlocutory motions affidavlts on 
beliefj'proTided that the facts were stated upon which. such bdief 
was foùnded. See Bird v. Lake, 1 Hem. & M. 111; 2 Daniel]^ Ch. 
Pr. 1509; 1 DanieU, Ch. Pr. 394, And by equity rule 90 the practice 
of the circuit court is to be regulated by the practice of the high 
court of chancery in England so far as the same may be applicable. 
The same practice now prevails in the high court of judicature o< 
England. See Bidder v. Bridges, 26 Ch. Div. 1. In that case one 
rule provided that the court or judge might make an order for exam- 
ination of witnesses de bene esse "when the judge is satlsfled, and 
when it shall appear necessary for the purpose of justice;" and it 
was held that such satisfaction could be produced on affidavlts on 
belief undpr the following rule: 

"Affldavlts ahall be coufined. to suoli facts as the witnesa is aWe of hls own 
knowledge ïb pvove, except on Interlocutory motions, on whicsh statements 
as to belief, with the grounds thereof, may be admltted." 

We do not think it would be too much to say that the rule thus 
stated is éverywhere in practice, and that for the purpose of a 
hearing oh interlocutory mottions it is not necessary that aie affiant 
should hare peraonal Imowiedge of every fact stated, if the grounds 
of his belief are sufiftciently set forth. Much reliance is placed upon 
the opinion pf Mr. Justice Bradley in the case of In re Pennsylvania 
Go., supra, where he discussed the amount and kinds of évidence 
necessary to make local préjudice appear to the court veithin the 
meaning and requirementa of the clause under considération, iie 
sald: 

"Our opinion Is that the circuit court must be legaUy (not merely morally) 
satisfled of the truth of the allégation that, from préjudice or local Influence, 
the défendant wIU not be able to obtala justice in a state court. Légal satis- 
faction requlres some proof sultable to the nature of the case; at least an 
affidavlt of a crédible person; and a statement of facts ui such affldavit, which 
sufflciently évince the truth of the allégation. The amomit and manner of proof 
in each case must be left to tiie discrétion of the ooiu^ itself. A perfuno- 
tory showing by a formai affldavit of mère belief will not be suffldent. If the 
pétition for removal states the facts on which the allégation la founded, and 
that pétition be proven by the affldavit of a person or persons In whom the 
court has oonfldi'ice, this may be regarded as prima fade proof, sufflcient 
to satisCy the consdence of tiie court If more should be required by the 
court, more should be offered. In view of thèse considérations, we are di»- 
posed to tblnk that the proof of préjudice and local influence In thls case was 
not such as "the circuit court was bound to regard as satlsfactory. The only 
proof offered was contained in the affldavit of the gênerai manager of the 
défendant corporation, to the effect tliat from préjudice and local influence 
the company would not be able to obtain justice in the court of comimon pleas 
for Lltchfleld cotmty, or any other state court to which, etc. We do not say 
that, as a mattér of law, thls affldavit was not suffldent, but only that the 
court was not bound to regard it so, and might weU hâve regarded it as not 
sufflcient" 

An affldavit on belief of a crédible person as to the facts show- 
ing local préjudice or influence which will prevent the removing 
party from obtaining justice in the state court, if the grounds oî that 
belief are stated in the affldavit, is "proof suitable to the nature of the 
case," and a Court may therefore be "legaUy satisfled" therefrom of 
the truth of thé allégations. Such an affldavit is not a "perfûnetory 
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showing by a formai affidiavit of mère belief," but is that kind of évi- 
dence which for many years has been acœpted in ail courts of equity 
on interlocutory motions as a substitute for the direct évidence of 
witnesses liaving Personal knowledge required in the hearing on the 
merits of a casa The aifidavit in this case is made by Francis H. 
Page, the secretary of the Washington Trust Company of the City of 
New York. After a positive averment of préjudice and local in- 
fluence, he goes on to stàte that he ia secrefeiry of the Washingtotti 
Trust Company of the City of New York, and that by direction of 
his company he visited the city of Détroit, to aseértain the condition 
and situation of the suit, and to protect its interests; that, after a 
careful and impartial investigation and examination, he has thop- 
oughly familiarized himself with the actual condition of affaira in Dé- 
troit in connection with the controversy in this action. The affiant 
then refers to facts, of which the foUowing are examples: A riot, (of 
which it may be remarked in passing, the suprême court of Michigau 
has taken judicial notice;) the conduct of the mayor and council in 
référence thereto, as evidenced by ofiftcial records and otherWise; 
the calling and proceedin^ of a public meeting; the appointment 
of a committee by that meeting, and tbeir publie acts; the speeches 
at tbe public meeting, as evidenced by a stenogra.phic report thereof ; 
extracts from the local press; tbe issues of a local élection and its 
results; the messages of the mayor; the résolutions of council, — 
and many other facts, ail in the nature of local history, of which an 
investigation for the purpose would give the afflant reasonably accu- 
rate knowledge. His statement of sueh facts on information and 
belief, therefore, if he be a crédible person, (whiêh we hâve no reason 
to doubt,) furnished the court trustworthy légal évidence upon which 
to dispose of the pétition for removal, and, if the facts stated were 
sufiScient, might reasonably and legally satisfy the court of the ex- 
istence of snch préjudice and local influence either against the trust 
company or in favor of the city in this controversy as to justify the 
removal of the causa 

4. xaç final objection urged on belialf of the complainant, to the 
order of removal, is that the facts stated in the affidavit do not show 
the necessary préjudice and local influence. The statute directs a 
removal "when it shaU be made to appear to said circuit court that, 
from préjudice or local influence he (the removing défendant) wUl 
not be able to obtain justice in such state court, or in any other 
State court to which the said défendant may, und^ the laws of the 
state, hâve the right, on aceonnt of sueh préjudice or local influence, 
to remove said cause." The défendant trust company has no right, 
under tbe laws of Michigan, to remove this ca,use from the Wayne 
circuit court to any other court of the state onaccount of préjudice 
and local Influence. This is concedôd. That it is within the power 
and discrétion of a Wayne circuit judge to invite a judge from an^ 
other circuit to hear the case, is not material, because the défend- 
ant cannot request it as a matter of right. "Hie inquiry mtist be 
limited, therefore, to tihe existence of such préjudice and lô«al in- 
fluence as will aSect the défendant'» getting justice in thé Wayne 
circuit court. ' 
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i ,G(î«iiPjçl,p9flten4 tlmt, inasj^ujQli jst# çlecisiop pf th^jVajiie circuit 
«^^34w<ÉWS;OJill ^!q^estiofl.;pfla:WwWWcll;tte défendant tpufit com- 
panjTjr-lîjij.jtiie; eyent pf an , adTerse ôec:RBe, caii carry t© itàe suprême 
coui?t,^(HC ,'^« ^1»^t^, no sÙQw|ng cm l«.8ufflcient wjiick doses not tend 
to proy^ith^tftip, décision pf thé »up|ienie court aïsp will be affected 
by7lMr,fjft(iic|é, and local influença T^e do no* a^ee ,ta this view. 
It i^pisfon i^e fal^ pmnii^tjiat no ijqnry isdone^to a parfcy liti- 
gantr;v(rbi^ra,eoqii'.Of;PpijSiiia<l jurisdi'otipni swayed by préjudice cr 
)oc£!l ;niâuein<;^ d(^ides,a case againstUirQ, if tfee case involves only 
an il'PP^^aUlé; Question of laîw»: He is^^titledjon gênerai principles, 
ito toye liiSirigljits Justly^et^pained in every tribunal whose aid or 
p?!Ol<eotion,#i.ejv^isr gàvesliini, no matter whetber Ua& judgment \a 
tofdlependfftpîdispçted fact^jor law. ;ît,is an injustice to him to be 
jBOffl^pelled to appe;al toa Wgber court; toriglit a wrong done Mm by 
^e tprejudio© oj tbe trial jndge. In Jbis cause, tbe disadvantage to 
jio trust eoBni^py, in case iOf an adverse décision by the Wayne 
fiirciuit coujctsfiWfUl be substantial. The ma^idatory injunction prayed 
byjÇie çify.iîJEîgranted by the circuit court, would eompel tiie streét- 
raÇjjfay comPWy. pending, tihe appeal to tiie sup-eme court, to tear 
upf it?s tcacbis ftrpm thestreefei of the pity, and materially injure the 
mpjFtgage ^ecnrity heldby, the trust cpmpany; and if, on the other 
ï^dia.eupersedeasbond «hiould ,be given to stay the enforcement 
of jthe decre©>î.itbe giving c«t such a heavy bond is a burden which 
neiiher thjç, t^st çompany nor its inortgagor ^^ould hâve imposed 
,qn4t,exceptf>y>ai)PibwiiaJift'ee^rom préjudice or local influence, 
j iComing, np^ to. the afadîspt, we flnd .in it a positiye averment of 
the,mi8tenfie|;Ç!f p;reji^dioei ^3id■ local influence, as foUows : 

' 'Tiëponeiit fdtther salth that tBé sald tàe Washington Trust Company of 
the Gity of NesBSCOrk, f rôin, tpuejudlce andlocal influence, \^1U not be able to 
oJt)talji|JustJo^if^,.fal4 circuit court: for the countyof Wayne, In the state oot 
Mlcl)lgan»,oT,tei.:pfly Qther siaftpoo^ to whieh the sald Washington Trust Oom- 
pi^y of the City Of New York fliay, nnder the lâws of tttè state of Mlchigan, 
hs'^e thé rl^t,'Oia'iaàbount of Siioh'préjudlcè and local Influence, to remove sald 
caiise; that sald préjudice and local Influence also exiat: against the fran- 
c^^essand pi^erty hiTcdreâ tu sa4d suit; and, against tlie Détroit Cltlzens' 
Slaiet-Kâllway Company, -^rh^ch^Js. iu pos^sjpn of and operatlng the street 
i'ailwa^s tUK^eJf stlch franchlêei^ and thrûùfeh them the sald préjudice and 
locïil litflùencé feîdst against thè' Washington Trust Company of the City of 
New York, îvlilcli is thB grantee In a deed «f trust executed by the sald Détroit 
Oîti^ions'. S,treet>îlallway Gonipany to the said the Wa§h|nglpn Trust Company 
01^ the Clly of N;ew.york, a»d that sald préjudice and local Influence esdst 
InTàvor Of ,me; clty of Deti'ôlt, the complalnaat In sald "suit, and is being 
uséd by e»ia ébmplalnànt against the ààid the Washington Trust Company 
of the Oity of New York as sai^ défendant in the sald suit" 

. ^e. afijant then gires a detailed hlstory of the controversy between 
th», street-railway çompany and the iCity and the people of Détroit, 
-ivhïch, for thepnrpo^ of ;this opinion, may be summarized in the fol- 
liO^Ing: The Détroit Çity Jiailway- Cpmpany wa^ organized May 9, 
J8p3,:andfwasby>ordinahce given a franchise topperate a street rail- 
-way^te sevepal main streets of thecity for a period of 30 years from 
itp incorporation, (lilîijNoyember, 1879, the jBominon council of Dé- 
troit by^oi-dwianeeje^^tepd^ the' lifeof, the içpmpany's franchise uutil 
1909, which was sixteen years after the time when the company's cor? 
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porate life, as lim^ted by the constitution of MîcMgan, miuat expira 
During the year 1890 thete had beenmnch public criticism of therail- 
way Company becausè of its poor equipment aiid service, and its fail- 
ure to adopt a System of rapid transit The public feeling thus 
aroused against the company was increased by tlie continuons com- 
ment in the public press iiiat the stock of the company was largely 
owned by aliens, and that the rallway was operated by persons of for- 
eign birth. January 1, 1891, the Détroit City Bailway transferred ail 
its property and franchises to à C<ïrporation known as the Détroit 
Street-EaUway Company. In April, 1891, a gênerai strike of the em- 
ployés of the new Company took place^ because a few of their number 
had been dischàrged. The Company would liave had no difiaculty 
in supplying new men and operating its lines if a mob of citizens and 
strikers had not forcibly resisted the running of its cars. Policemen 
were placed on the company's cars for a short ttme to protect them 
from attack, when the C(mimon conncil of the city passed a résolution 
formally protesting against the use of the police force. The màyor 
was appealed to by the company, and he repliéd that he had no 
power in the premises. Severàl riots took place, in which the prop- 
erty and employés of the company were attacked and injured. Tlie 
only oflBcial act of the mayor in connection witii the riots was to 
issue a proclamation calling upon ail persons tO préserve the peace, 
which he took no steps to enforce. The suprême court of Michlgan, 
in tiie case of Geist v. Ëaîlwày Co., 51 K. W. Rep. 1112, took ju^ièial 
notice of this riot, and set aside a verdict against the company 
because of a référence to it in the speech of counsel for the plaintiff. 
The words of the court are: 

"In vIew of the great excltement and anger of the popvilace, whlcih oul- 
minated In mob violence agatost the railway company but a few weeks before 
the trial, of which we cannot fall to take judlclal knowledge a^ a matter of 
durent lilstory, thls remark might hâve revlved the feeling, and had a prejxi- 
dlclal effect ùpon the jury against the défendant" 

A large public meeting, attended by citizens of ail classes, was 
held to express sympathy with the strikers, and to denounce the 
railway company. The common councU and the mayor pablicly 
called upon the railway company to submit the matters in dfeerence 
between it and its former employés to arbitration, and, in order to 
avoid f urther loSs from lawless violence in the absence of adéquate 
police protection, the company was compelled to do so. Soon after 
thèse occurrences, the public demand for rapid transit became so 
great that in June foUowing the railway company agreed to put 
in the necessary plant if its franchise should be extended from 1909 
to 1920. The common council accordingly passed an ordinance 
granting the extension. The people of the city were much incensed 
at this action of the council, and charges of bribery against the mem- 
bers of the council and the Company were made, and reiterated in the 
public press. The conditions imposed on the company in the ordi- 
nance were declared to be insuflScient. A very large iniÙgnation mass 
meeting, the caU for whidi was signed by prominent citizens, was 
held in July, 1891, and waa attended by the mayor and nearly ail the 
aldermen. The railway company was denounced in ail the ^>eeches. 
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Itiie attomey for the companj, in attempting to présent the case of 
liis client, was inteitnpted and sliOTited down. Eesolutions were 
psmeii Stating that the franchises of tibie companj woold expire in 
M^, |893, and that they could be niade to réalise a million dollars 
ORiHiore to the city treasury; demanding that the présent companj 
give the public rapid transit, and, on failnre to immediately comply, 
that the franchises be condemned, and put up for sale to the highest 
bidder; aad.protesttng against the action of the council in extending 
the franchises, and demanding that the mayor veto the ordinance. 
A conxniittee of 50 leading citizens was appointed to présent the 
protest to .the mayor and the common council, and to take action 
in the courts or otherwise in respeottto the street franchises. The 
mayoar vetoed the ordinance in a message in which he reiterated 
the sentiment of the indignation meeting, as expressed in its resolu- 
tions. The jpublic feeling against the street-railway company had 
become so great in the faU of 1891 that the thea owners of the stock 
sold ont to a new company, owned and controlled by leading citizens 
of Dettoit; but this change of ownership was denounced in the pub- 
lic piress as a change from one set Of monopolists to another. One 
{article, quoted in the affldaTit, concludes aa follows: 

"Slmmered down, it looks às t£ the street>rallway corporations wldch hâve 
be^n maMpg so much trouble for the citizens, and creatlng so much scandai 
In the munidpallty, had simply been rèlslforced by a cordon of other great 
and powèrfùl corporations; mat they ajô endeavorlng to dlsarm public sus- 
picion of thelr Intentions until they close ail avenues of escape, then to draw 
thelr Unes doser and doser, then to swoop down and get what the old com- 
pany tried but, faUed to,— extension of fiânchises in the streets, worth mu- 
tions, for nothing." 

In a communication to ail the papers of the city, the secretary 
of the mayor charged that the ownership of the railway company 
had not in fact çhanged, but that the présent seeming owners were 
purely conveniôhcfis for the old stockholders. The term of the 
mayor ended January 1, 1892, and an élection for his successor took 
place in November, 1891. The leading issue of the campaign was 
the street-railway question, and the mayor was re-elected, although 
a majority of the electors of Détroit are members of the political 
party opposed to that of the mayor. The citizens' committee of 50, 
appointed at the meeting in July, 1891, issued on address in this 
campaign, asking the public to vote against 9 aldermen, because 
they were said to be favorable to the street-railway company. The 
resuit was the élection of a majority of the council on an anti- 
street-railway platfonn. The mayor, in his officiai messages to the 
common council, and in open letters to the leading newspapers, 
which were published during the winter of 1891-92, frequently called 
attention to the great pecuniary value of the street-railway franchise 
to the city, if it could oiiily sell the same to the highest bidder, and 
to the opinion of leading lawyers that the franchise of the prient 
company would expire in May, 1893^ or earlier. He recpmmended 
the employment of counsel in addition to the r^ular attomeys of 
the city- to act on her behalf. This course was also recommended 
by the citizens' committee of 50, and in January, 1892, they sug- 
gested the liâmes of two lawyers for such employaient The maycH* 
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repoi-ted that h.e had retained thé gentlemen named for tke city. 
Th& council tabled a resolution authorizing Mm to do so, and con- 
Biderable discussion as to bis authority in this matter was had 
One of counsel retained for the city withdrew from the case in March, 
1892. Thereupon the mayor, in a message to the council, charged 
that such withdrawal was the resuit of "subornation of treason" by 
the railway company. In the same month the council passed an ordi- 
nance limiting the life of the franchise of the railway company to 
May, 1893, and repealing the ordinance of 1879, by which the fran- 
chise of the raUway had been extended to 1909. A few days later the 
bill in this case was filed. 

The city of Détroit is a municipal corijoration, forming a large 
part of the county of Wayne. The judges of the Wayne circuit court 
are elected by the qualified electors of Wayne county, once in six 
years. The terms of the présent judges expire December 31, 1893, 
but their successors wiU be elected on the flrst Monday in April next. 
The présent judges are ail candidates for réélection. The affldavit 
closes with this positive statement: 

".Ind this déponent further salth that ail tlie above-stated préjudice and 
local influence In favor of the city of Détroit, complalnant In this suit, and 
agalnst the Détroit Cltlzens' Street-Rallway Company, operate upon and ad- 
versely to the holders of bonds Issued by sald Détroit Citizens' Street-Railway 
Company to the Washington Trust Company of the City of New York, by 
reason of the latter's relation as trustée of the Détroit Citizens' Street-Rail- 
way Company, and trustée for the holders of bonds of said street-railway 
company. That by reason of the préjudice and iU will exlsting agalnst the 
said street-railway company, and. through it, against the Washington Trust 
Company of tlie City of New York, as above set forth, and the determlnar 
tlon of the public and the public authoritles that said railway company shall be 
defeated, If possible, In anythlng whlch It undertakes or proposes, the judges 
of the Wayne circuit court are placed in a most trylng and embarrassing sit- 
uation, and are subject to constant and persistent importunity and publie 
pressure; and justice requlrcs tliat Ihey sliould not be called upon to déter- 
mine the questions in issue between the city of Détroit and said railway com- 
pany. In which the Washington Ti-ust Company of the City of New York is 
Interested." 

No affldavit bas been tendered in contradiction of the facts hère 
set forth. Judge Jackson, in the case of Whelan v. Railroad Co., 35 
Fed. Rep. 849, and in Thouron v. Railroad Co., 38 Fed. Rep. 673, 
expressed the opinion that on a hearing of this kind affldavits could 
not be introdueed to contradict or rebut the affldavit filed in snj)- 
port of the pétition for removal on the issue of the existence of préju- 
dice and local influence. Counsel for the city state that they acqui- 
esce in this décision of Judge Jackson, and bave therefore filed no re- 
butting affldavits. Whether the language of the suprême court in 
the case of In re Pennsylvania Co., supra, does not shake the dé- 
cision of Judge Jaclison as authority upon this point we are not 
called upon now to consider or décida Sufflce it to say that no 
affldavits contradicting the averments of the Page affldavit bave 
been filed, and the action of the court must be predicated upon that 
alone. 

If the facts stated in the affldavit, of which we bave only men- 
tioned a part, do not show préjudice and local influence in the 
community of the city of Détroit against the défendants in this case 
v.54F.no.l — 2 
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and in f avOT: of the c% as complainant, thenitiflâifflcultto imagine 
facts that would. It is very clear that the citizens of Détroit gen- 
eraJly are impressed witli a feèling tliat the street-raUway company 
has abiised its privilèges; that the continued enjoyment by it of the 
franchises will be an injustice to the city, and will deprive the city 
of a very large sum of money which it may acquire by the sale of thèse 
franchises to the'highest bidder in the coming spring; and that 
the feeling bas ripened into a conviction that tiie company has no 
rights in the streets after May, 1893. Whether such public feeling 
is due to misconduct of the raûway company, and may be justtfied, 
is not hère the questioiu For the piu^ose of this argument, such 
justification may be conceded. With that we hâve nothing to do. 
AU that we hold is that the community of Détroit hâve prejudged the 
case now before us, and, therefore, that préjudice and local influence 
in favor of the city and against the défendants, including the trust 
company, do exist 

It is contended by counsel, however, that, even if préjudice and 
local influence be shown, there is no évidence that by réason thereof 
the défendant wUl not obtain justice from the judges of the Wayne 
circuit court The "justice" which the défendant must be pre? 
vented from obtalning in the state court to entitle him to a removal 
is certainly not a judgment or decree in his favor. The phrase 
does not refer to any particular resuit ia the c&ae, but ratîier to 
the influences which will operate upon the tribunal in deciding 
it. The "justice" which défendant has the right to obtain is a 
hearing and décision by a court whoUy free from, and not exposed 
to the effect of, préjudice and local influence. If it is made to 
appear to the United States court that préjudice and local influence 
do exist, which would hâve a natural tendency to operate directly 
on the state com^, and furnish an interested motive for the judges 
to décide the case against the petitioning défendant, it is the 
duty of the United States court to grant the removal, without any 
inquiry into the fact whether the particular state judges before 
whom the case is pending could and would rise above such préjudice 
and local influence, and décide the case unmoved by any personal 
beneflt or disadvantage which would foUow their décision. In a 
majority of cases, doubtless, the state judges would do their duty 
without fear or favor, but the petitioning défendant is not to be 
exposed to the chance that préjudice and local influence may work 
against him. The existence of local influence, and its natural 
tendency to operate upon the court, being shown, the tribunal is 
no longer one in which, in the sensé of the removal statute, "justice" 
can be obtatned. 

A décision in this case adverse to the city of Détroit would probably 
cause many electors of the city in the approaching judicial élection, 
convinced of the righteousness of the city's cause, to vote against 
the judge rendering the décision; and no judge could be unconscious 
of that fact in passing upon the case. We quite agrée with counsd 
when they say that there is nothing hère to show that the judges 
of the Wayne circuit court would not rise above influences of a 
Personal character, and render a just décision; but the adverse in- 
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fiuences of a personal n^tqre are présent, and in such a case we must 
présume a human weakness in aJl judges to prevent injustice from 
the fraUty of a few. It is by force of a presumption of like character 
tixat ail judges are held to be disqualifled because of a pecuniary 
interest in the event of a suit. At common law the ownership of a 
single share of stock in a corporation, which is party to a suit, abso- 
lutely disqualifies a judge to hear it. Dimes v. Junction Canal, 3 H. 
L. Cas. 759. It is held by some courts that where a judge is a tax- 
payer of a county he cannot hear a case in which the county is in- 
terested. Peck v. Freeholders, 21 N. J. Law, 656; Pearce v. Atwood, 
13 Mass. 324. No one claims that in many of such cases the judge 
is noit abie to discard utterly from his considération of the merits 
of the case every motive of pecuniary interest, but the policy of the 
law forbids that litigants should be exposed to the possibility of 
bias arising therefrom. If disqualification is presumed in a judge 
because of a pecuniary interest in the suit, however small, we think 
it reasonable, under a statute in tenus framed to protect nonresident 
litigants from injustice arising from préjudice and local influence, 
to présume that judges, dépendent for their élection and continuance 
in office uppn the suffrages of a community, are disqualified to hear 
and détermine a légal controversy between a nonresident and that 
comniunifcy, when it is clearly shown that the community has pre- 
judged the case, and would be lUcely to vlsit the judges, iu case of an 
adverse décision, with its iU will. Without such a presumption as 
thls, the statute would be a dead letter in ail cases to be heard by 
a judge without a jury, for, in the nature of thtngs, direct proof that 
a judge would be influenced by public sentiment and a désire for 
re-election would be impossible. Congress could ne ver hâve in- 
tended the fédéral judges to pass on the Personal qualities of an ia- 
dividual state judge every time an application is made to remove 
a suit in equity from a state court imder the statute. Congress 
did, in the clause under discussion, compel the nonresident to make 
proof of préjudice and local influence, which, if it exists, can be 
easily shown; but when it is shown the presumption of its injurions 
influence upon a nonresident's case must foUow. TMs presump- 
tion is the basis of the constitutional provision for a fédéral judi- 
ciary in diverse citizenship cases. Mr. Justice Miller states it in 
his lectures on the Constitution as foUows, (pages 332, 333:) 

"The reason for thls, as has been frequently sald by commentators and 
courts, was the fear In the mlnds of the makers of the constitution that local 
préjudice Hkely to, arise In fayor of a man sued in the courts of his own state 
wotild resuit in unfaùr décisions agalnst his nonresident adversary. * * • 
It was thought that 'a court owhig aUegiance to and recel ring Its commission 
from thie United States would be a sâfer tribunal tlian a court which was 
commisslonèd by a state, which could be Influenced by a vote of Its citlzens, 
and mijîht be swayed more or less in Its décisions from the absolute principles 
of justice." 

It is said that at common law préjudice was never a ground for 
challenge to a judge. . That is true. Interest was the only ground 
of disqualiflcation. Favor would not be presumed in a judge, and 
it was, at common law, no ground for excepttng to a judge that he 
was reiated to either party. In re Dodge & Btevenson Manuf'g 
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Co., 77 N. Y. 101, 112; Inter Brookes and flie Earl of Eiyers, Hardr. 
503. But public opinion has grown more sensitite, aiad now by 
statute in most of the statea relatiOnship to the parties, and sev- 
eral other grounds unknown at the conunon law, disqualify a 
Judge. In several states a parfy may, under the statute, except 
to a judge for personal préjudice or bias, and the affldaTit of the 
excepting pariy asserting the existence of such bias has, under 
some statutes of this kind, been hdd to be conolusive évidence there- 
of. Carrow v. People, 113 El, 550; Smelzer v. Lockhart, 97 Ind. 
315; Turner v. Hitchcock, 20 lowa, 310; Eunais t. Brown, 11 Wis. 
185. The fact, if it be a fact, that there is no provision ta the laws 
of any of the states for removals on the ground that préjudice and 
local influence in the community affect the judge, has no weight 
in considering a fédéral statute of removals, the reason for which 
we hâve several times aUuded to. 

Gounsel insist that we must impugn the judicial integrity of the 
jndges of the Wayne circuit court to reach a conclusion that, by 
reason of préjudice and local influence, the défendant cannot obtain 
justice in that court. This does not at ail foUow. We entertain 
the highest respect for our brother judges of the state court, as 
we ought, for those exercising concurrent jurisdiction with us. By 
our conclusion hère, we no more reflect upon them than did thé 
suprême court of errors of New Jersey reflect upon the great jurist 
Chief Justice Homblower when it held that he was disqualifled to 
render the judgment he had rendered in a suit by the freeholders 
of Essex county on the bond of a defaultlng ofSicial, because he was 
a taxpayer of that county, (Peck v. Freeholders, 21 N. J. Law, 656,) 
or than did the house of lords reflect on the lord çhanceUor of Eng- 
land, Earl Cottenham, when it held that he was disqualifled to 
render the judgment he had rendered in a suit against a canal Com- 
pany, because he held a few shares of its stock. Men may be un- 
consciously influenced by personal motives, and public polîcy will 
not trust any judge, however great and pure, when such motives 
are présent Said Chief Justice Bell in Moses v. Julian, 45 N. H. 
62: 

"The most perfect integrity that can be In Judges Is no hindrance why the 
parties, who hâve causes before them, may not challenge them, or except 
agalnat them, and why they ought not of thelr own accord, to abstaln from 
hearing causes In which they may haye some interest, or where there may 
be some Just ground for suspecting them; and they themselves are obllged 
to déclare the causes which may render them suspected, if the parties are 
ignorant of them; for, altbough a judge may be above the wealmess of 
suflering hhnself to be blased or comipted, and may hâve resolution enough 
to render Justice against his own relations, and in other cases where it may 
be lawful for the parties to except against the Judges, yet they ought to mis- 
trust themselves, and not draw upon themselves the Just reproach of a rash 
proceedlng which would be, In eifect, a real mlsdemeanor. Dom. Pub. Law, 
Lib. % tlt. 1, i 214." 

Nor, in reaclung this conclusion, do we attack the whole system of 
an élective judiciary, as was claimed in argument We simply hold 
that, under extraordinary circumstances, judges elected by a com- 
munity must be presumed to be affected by a préjudice shown to 
pervade that entire community, so as to make it unjust to compel 
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a nonresident to try Us controversy with the comnmnity before its 
own judges. If this holding is an attack on the STstem of an élect- 
ive judiciary, then it is the constitution and laws of the United 
iStates which are responsible for the attack, and not the courts 
which administer them. The motion to remand is denled- 
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(Circuit Court of Appe.als, Blghth Circuit February 6, 1893.) 

No. 176. 

ApPBAL— ASSIGNMBKTS OF BrEOK— TiMB OP FiLINO. 

In pursuance of rule 11 of the United States circuit court of appeals 
for the elghth circuit, requiring an assignment of errors to be flled 
with the pétition for the writ of error or appeal, and declaring that errors 
not assigned according to this rule wlll be disregarded, the court ■will not 
consider errors the assignment of which is not made and filed In tho 
court below untU after the appeal or writ of error Is aUowed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Arkansas. 

Suit by Ralph L. Goodrich, clerk of the United States circuit and 
district court for the western division of the eastem district of Ar- 
kansas, against the United States for fées. The circuit court en- 
tered a judgment for plaintiff. 47 Fed. Eep. 267. Défendant ap- 
peals. Afflrmed. 

Charles C. Waters, U. S. Atty. 

U. M. Rose and G. B. Rose, for appellee. 

Before CALDWELL and SAl^BORN, Circuit Judges, and 
SHmAS, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a judgment 
against the United States for fées due to the clerk of the circuit 
court for the eastem district of Arkansas, rendered under the pro- 
visions of the act of March 3, 1887, (24 St. c. 359.) The judgment 
appealed from was entered on October 5, 1891, and on the same 
day an appeal to this court was prayed for and granted. No as- 
signment of errors was flled until June 30, 1892. By the act of 
March 8, 1891, (26 St. pp. 826, 829,) no appeal by which this judg- 
ment could be reviewed in this court could be taien, except within 
six months after the entry of this judgment. The eleventh rule 
of this court which was adopted on June 17, 1891, reads as f ollows : 

"The plalntlfC In error or appellant shall flle with Hie clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment of 
errors, which shall set out separately and particularly each error asserted 
and intended to be urged. No writ of error or appeal shaU be allowed untU 
such assignment of errors shall hare been flled. When the error aJleged Is to 
the admissiop or to the rejection of évidence, the assignment of errors shall 
quote the full substance of the évidence admltted or rejected. When the 
error aUeged is to the charge of 'tJie court, the assignment of errors shall set 
«rat the part referred to totidem verbls, whéther It be In instructions given 
or in Instructions refused. Such assignment of errors shall form part of the 
transciipt at the record, and be printed with it. When this is not done, cotm- 
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sel wOltfltft be heanj, exççptiat tha pwciaes^ of tjie coux^j and errors not 
a«fslgaea .àccordliig to this irule, wlll be diaregarded. ^vt-^e court, at Its 
option, fflaynd^ce a plaln'eWornot assigned." 

As thO: appellant did pot flle aaay aaslgument ©f erïora when it 
prayed for its appeal, nor , until long after the six months allowed 
for perfectlng the appeal had expired, tàe errors assigned in ihia 
case must be disregarded under the rule. In view of tiie fact that 
this is the first case in which we hâve had occasion to enforce this 
mie, we hâve carefuUy eiamined this record, and are satisfled that 
no substàntial error was cominitted by the court bëlow, and that 
no injustice wiU be done by the £^pplication of the rule to this case, 
while the announcement that it vvUl be enforced may promote its ob- 
servance, and thus prevent injustice from its enforcement in thé 
futuïNB. The resuit is that this court will not consider errors the as- 
signiaënt of which is not inade and flled in the court below when 
the appeal or writ of error is allowed. The judgment below is 
fiffiimed. '''':■ 



UNION PAO. ET. OO. T. COLORADO BASTHRN RT. GO. 
(Otrcuit Ootirt of Appeais, E21glitti Circuit Fébruary 6, 1893.) 

,■;,;■ ^ V: • ,' '. No., 145. 

1. AnWAÏ/tT-TlMB OF TÀKmCh-i-CnMnJIT COUKT 01" AppbAm. 

The United States circuit court of appeals bas no jurisdlctlon in a èsaq 
where more than six montlis Intervene between the entry cf judgment and 
the day on which the writ of error Is sued ont U. S. T. Baxter, 51 B'ed. 
Kep. 624, 2 O. 0. A. 410, foUovfed. 

9l SaME— ASSK^NMBNT OF ER^pBS— TiME OF FH-ISa. 

THé Bleventh rùle of th© dï-cult court of appeala for the çlghtb circuit, 
requirlng an asslgnment of errors to be flled with the pétition for th© 
writ of error or appeal, la mandatory. U. S. y. Ooodrlcb, 54 Fed. Rep. 21, 
foUowed. 

In Error to the Circuit Court of the United States for the Dis- 
trifct of Colorado. 

Proeeeding by the Colérado Eastern Railway Company against 
the îTnioù Pacifie EaUway Company for the condemnation of cer- 
tain land. Judgment for plaintiff. 41 Ped. Eeï*. 293. Défendant 
biings error. Writ of error dismissed. 

John M. Thurston, Willard Teller, and H. M. Orahood, (E. B. Mor^ 
gan, on the brief,) for plaintiff in error. 
L. M. Outhbert, for défendant in error. 

Before CALDWELL and SAIïBORN, Circuit Judges, and 
SHIEAS, District Judge. 

SAjNtBORN, Circuit Judge. The judgment in this case was ren- 
dered on November 23, 1891. The writ of error was sued ont on 
Juhe 14, 1892. This court has ho jtlfisdiction of this case, since 
more than six months intërvehed betwéen the entry of the judgment 
and the day on which the writ of error was sued out. U. S.'v. Bax- 
ter, 51 Fed. Rep. 624^ 2 0. C. A. 410; BrooksT. Norris, 11 How. 207; 
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Scarborongh v. Pargoud, 108 U. S. 667, 2 Sup. Ot. Rep. 877; Chun- 
mlngs V. Jones, 104 U. S. 419; Mussina t. Oavazos, 6 WalL 355, 360. 
Moreover, the assîgnment of errors was not filed until June 11, 1892, 
which was more tfian six months after the judgment was rendered. 
U. S. V. Goodrich, 54 Fed. Rep, 21, (decided thia day.) The writ 
of errer la accordingly dismissed. 



MORRIS et aL y. UNDAUBR et al 
(arcult Ctourt of Appeals, Sixtli Circuit February 16, 1893.) 
No. 71. 

i, FbDEEAL CotJKTS — JUBISDICTION — StATB STATUTES— FKAUDXJI.EKT ASSIGN- 
UBKtS. 

Thfi fact that the Mlchlgan statute vests ta the drcuit court of uia* 
ttate the supervision of trusta created by assîgnment» for the benefit ot 
creditors does not exclude the jûrisdlction of the fédéral circuit court, 
ta cases of diverse dtizenshlp, to entertata a suit to set aside a mortgage 
made ta contemplation of the as^gnment, and covering ail the assigned 
property, as ta fraud of creditors. Bail v. Tompklns, 41 Fed. Eep. 486, 
applled. 

2. Same— Diverse Citizenship— Trusts. 

Wfiere a trustée Is a party to an action ta a fédéral court, brought 
under the diverse citlzenship clause of the fédéral constitution, the citi- 
zenshlp of the trustée, and not that of the benefltdaries under the trust, 
determtaes the Jutlsdlction. Kuapp y. Sailroad Go., 20 WalL 124, 
(ollowed. 

8. Fbauduleîtt Convbtances— Evidence. 

S. began business ta Mlchlgan ta August, 1888, wlth goods of the value 
of $7,500. In the followtog sprtag he purchased more gooda to the 
amount of $4,500. AprU 19, 1889, he executed a mortgage on the gooda 
ta favor of hls brother and others, and on April 22, 1889, executed a gên- 
erai aasignment. At the thne of the assignaient there were only left 
goods to the value of $5,000. No ofher disposition of the rest of the 
goods was shown. Shortly before making the assigmnent S. bought other 
goods, and just as the obligations therefor were falltag due he borrowed a 
large sum from a bank, and then assigned. The brother had at varlous 
tlmeo and places made contradlctory statements as to the amount S. owed 
him, and knew ail aJbout S.'s affaire, and h.id gone to varions persons 
wlth S. for the purpose of getting S. crédit. BM, that the mortgage was 
a fraud upcMi the gênerai creditors of S., and was vold as to the brother. 

4 Samb — KNOWLEDas dp Grahtbb — Innocent Benbpiciary. 

Where a mortgage Is glven to one person for the purpose of securtag 
debts due to himself and others, wlth mtent on the part of the mortg.agor 
to def raud other creditors, it Is valld as to an Innocent benefldary whose 
debt U an honest one, although the mortgagee himself Is a party to the 
fraud. 

6. Samb— Knowledob op Agent. 

But snch a mortgage is vold as to one who, though innocent himself, 
procured the securlly through an agent who had knowledge of ûie fraud. 

Appeal from the Circuit Ckrart of the United States for the South- 
ern Division of the Western District of Mlclugan. 

In Equity. Bill to set aside a mortgage, brought by Max Lin- 
dauer, Adolph Lindauer, and Solomon Michelbacher against Victor 
Schoenfdid, Lonis E. Morris, and Jacob Aarons. The circuit court 
ent^ed a deoree for complainants. Bespondents appeal AfBrmed. 
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Victor Scboenfeld, a retall drygoods merehant, résident and dolng business 
In Manistee, Mich., purchaaed goods of Llnd9.aer & Co., a Mllwaukee firm, 
çomposed of Max Llndauer aûà Adolph Undauer, cltlzens of Wlsconsin, and 
Solomon Mlchelbacher, a citizen of New York. Schoenfeld was indebted 
for sucb purchases to the amount of $3,527, moat of which Indebtedness was 
incurred after March 16th. He was also indebted to the First National Bank 
of Manistee In the sum of $1,000 for money borrowed upon his promise 
to forthwith secure the loan by mortgagé. TMs loan was made on the 
day next mentioned. On April 19th Schoenfeld executed and delivered to 
Louis B. Morris, as trustée, In favor of the First National Bank of Manistee, 
J. R. Torbe, JuUus Schoenfeld, and Mayer Bemhard, of Mllwaukee, a trust 
mortgagé on ail the mortgagor's property, purportlng to be in considération 
of $5,768.75, and thls mortgagé was flled In the ofllce of the clerk of the city 
of Manistee, April 19, 1889, at 5 o'clock P. M. On April 22d, Schoenfeld ex- 
ecuted a gênerai asslgnment of ail hls property for the beneflt of hls crédit- 
ors in favor of Jacob Aarons as assignée, and flled It in the office of the 
county clerk. The assignée took possession and began selUng the stock. 

The foUowing opinion was delivered in the circuit court by SBVERENS, J.: 

"The défendants in this case renewed at the hearlng thelr objection to the 
jurisdiction of the court, that by reason of the maJilng and fllmg of the as- 
slgnment in the ofllce of the clerk of Manistee county by the défendant Victor 
Schoenfeld the circuit court in chancery for that county became possessed 
of the subject-matter of the présent controversy, and ^&t this possession 
of the subject-matter, under the jurisdictlon conferred upon that court by 
the statute of Mlchigan, was exclusive of lie rlght of àny other court to In- 
tervene, and disturb the exercise of the powers of the state court. The gên- 
erai princlplo appealed to hi support of this proposition Is famUiar and well 
establlshed. Thls court cannot disturb the actual possession of a thing taken 
into poss^slon by the state court, but It has jurisdictlon to ascertain and dé- 
clare, in a case where the requisite cltizenshlp of the pa;pties exists, the righta 
of the parties In the subject matter. Thls question was fully consldered hère 
in the récent case of Bail v. Tompkins, 41 Fed. Rep. 486, and I do not thlnk it 
necessary to restate the grounds upon which the court is of the opinion that 
the objection hero urged is untenable. It is proper, however, to say that it 
cannot be adnaitted that the législature of the state intended such consé- 
quences to follow from their vestlng the Supervision of the trusts created by 
assignments In the courts of the state, for any attempt to do this would be 
futile in the face of tlie constltutlonal provision giving the citizen of another 
state the rlght to invoke the action of the fédéral courts la his behalf agalnst 
a wrong of wlaich he may complaln. The objection that some of the benefl- 
ciaries In the mortgagé are dtizeiis of the same state as the complalnants Is 
not tenable. The mortgagee, who Is thelr trustée, represents them, and It is 
his, and not thelr, cltizenshlp which is consldered. Knapp y. RaUroad Co., 
20 WaU. 124. 

"Upon the merits of the case the first question presented is whether the 
chattel mortgagé of April 19, 1889, should be deemed and taken as made in 
contemplation of the assignment, which was executed three days later, 
accordlng to its date, and therefore to be treated as part of one scheme 
with it There are several Indications that the mortgagor intended, when he 
gave the mortgagé, to follow it up with an asslgnment,— -not absolutely 
décisive, It is tnie, but tenâtug In the direction of showlng tliat ail was 
intended to be. and was done substanilally as, one transaction. The same 
pei'sons wltnessed both Instnunents. No circumstance occurred after giviug 
the mortgagé for making the asslgnment.. There does not seem to hâve 
been any pressvire brought to bear upon thé mort^àgor, and no fresh 
motive appears} ' and there are some other facts lindicating the way to the 
same conclusion. But it is necessary. In order to invaUdate the mortgagé 
on thls ground, that the mortgagees should hâve had notice of the mort- 
gagor's Intention; and for the ptupose of testing the; question whether 
such notice was had I think that, under tho circumstances of the case, 
the inquiry must be directed to the benëflclarles of the mortgagé, and not 
to tbe nominal party. Whllé I should not haf e muCh difQculty to regard to the 
other parties who were active in procuring the mortgagé, it does not appear 
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to me sufflclently proven that the bank, whlch Is one of the parties secured 
tbereby, bad notice that an aaslgnment was expected to foUow, and, it being 
Innocent of any intended f raud, I think tbe mortgage is valid in so far as the 
Indebtedness to the bank Is concemed. 

"But I think the facts were sucb in regard to the other parties benefited 
by the mortgage that It ought not to stand, and should be held void as agalnst 
creditors, under the statutes relating to fraudulent conveyances. The testi- 
mony of the persons engagea In the transaction présents a contradlctory mass, 
frOm which it is impossible to gather anything -tvlth confidence. Especially 
is thls so with référence to the testimony of the Schoenfelds. The alterna- 
tive is to deduce the moral probabllities from the facts about whlch there 
ts no dispute. AU the principal f eatures in the case point to a conclusion Irrec- 
oncllable wlth an honest purpose in preparlng for and making the mortçrage. 
It appears that In August, 1888, Victor Schoenfeld took to Manlstee and stârted 
In trade wlth goods of the value of about $7,500. It does not appear whether 
he purchased any more untll spring, but, assumlng that he dld not, he then 
purchased more; the additional purchases amoimtlng to about $4,500. 
It thus appears that he had in ail at bis store In Manlstee goods of 
the value of $13,000. Of thèse there rematned, at the time of the asaignment, 
only $5,000 or $6,000 worth. As no other disposition of the rest is shown, It 
is rlght to assume that they were sold out at retail, and should hâve brought, 
wlth the usual profit on such trade, of say twenty per cent, as much as $9,000. 
■WTiat bas become of ail thèse goods, or thelr proceeds, If sold? No answer 
Is given by the testimony. Another circumstance conslsts of the fact that jvtat 
before the fallure, dming a very short lapse of time, Victor Schoenfeld sud- 
denly Inflated his stock of merchandise by purchases on crédit Thls Inflation 
was, relatlvely to his former stock, qui te large; and just as bis obligations 
for this stock newly bought were falllng due, and before any one was press- 
ing hlm, he made thls mortgage. In my opinion, he dld not expect to pay 
for them when he bought thèse goods just before his failure, but was planning 
to make as large an addition as he could, and wlth the whole stock cover 
his brother's and particular friends' debts, and cover In for hlmself as much 
as be could. When matters were ripe he helped hlmself by a further loan 
from the bank, whlch he put In bis pocket. He then let the shell go to the 
gênerai creditors. No other reasonable construction eau be put upon his ac- 
tions. And the proof tends strongly to show that his brother, Jullus, was a 
party to that scheme, or at least was cognizant of it It is not likely that 
he was Ignorant of the situation In gênerai of the brother. In whose affairs 
lie had so much interest He must bave knowa of the large increase of the 
stock. His comhig suddenly to Manlstee, wlth a lawyer, In the very nlck 
of tIme, before the creditors who had sold the new goods would be pressing 
for thelr dues, shows concert of action. 

"Another feature is presented by the proof that, although Julius Is secured 
In this mortgage for the sum of $3,633.75 for a debt aUeged to be due hlm 
on the purchase of some of bis brother's original stock, yet it appears that a 
year before, when he was representlng to the complainants, for the purpose 
of extendlng crédit, the amount of his assets, he sald that $1,800 was the 
amount due from Victor. This is sought to be explalned by showlng that it 
was oïdy accounted worth flfty cents on the doUar. But there was no appar- 
ent reason existing then why the brother's debt should bave been discounted 
eo much, and, if that was doue, it seems singular that neither to Kann nor to 
Lindauer should bave been dropped any suggestion that tbe $1,800 was 
the resuit of an estimate of an Indebtedness twlce as large. Victor hlm- 
self told Iiindauer in the early spring or late winter before the failure 
that bis indebtedness was in fact but $900. Taken altogether, the évi- 
dence satlsfles me that no such sum was due to -Jullus as is represented in 
the mortgage, and that It was stuffed for the purpose of carrylng something 
by for the mortgagor's future use. 

"And there is another fact It is disclosed that at the asi^gnee's sale a friend 
appears, who buys in the stock of goods. There bas never been any perma- 
nent change of possession of them, but Victor Schoenfeld bas had them, and 
contlnued bis business with them upon an agreeraent with the buyer to pay 
blm the piurchase price and a certain sum for his profit or trouble. It appears 
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fhat; wben -thç testlmony was taJcen, (July, 1881*) thw whole amount going 
iuom Victor to tbis frlend was oiily«l)out $1,600, Includlng the $500 so-çaUwl 
«ptofif :Jaiow; It should happen that Che biulneasBhonld hav» bçen barren 
bef ore and prosperotis af ter the f aUure does not appeax. 
! 'rrhe évidence seema to^show tbat tbo indebtedxiess to Torbe, as well aa 
that ta, Beitnhard, meatiDQed In llie moirtgage, waa aetual, and there Is no évi- 
dence t6' show, that they: persanaUy.participated in any fraud» But tbelr 
agent and- plrocuator in the obtaJnlng the Becurily dld liave notice of It, tf he 
was not an aeliv« participant therein, and the notice he bad muftbe Imputed 
ta those pairties. ' 

"The resnlt.is ttiat the mortgage la held valld as to the bank and void && to 
the rest The *ind In the handa o£ the assignée, Aarons, should be applled in 
payment of the debt to the banls, and the balance should be distributed among 
the gênerai créditera who come in and prove their daims; and such will be the 
decree otthe coiurt" 

JB. E- Benedict, for apjpellaiit^ 
Smiley, Smith & Stevens, for appellees. 

]Befôre JACKSON and q:AFT, Circuit Judges, and BAEB, Dis- 
triot Judge. 

PEE ÇUEIAM. The dçcrèe ,ttf the court beloiy^ lu this case is 
dearjy correct for the ressens etated in the opinion of said court, 
which is madea part of the record. The facta and circumstances 
of the case as disclosed by the testimony fully establish the con- 
clusîoh reached by the loWer court We do not deem it necessary 
to re^deF the testimony in détail. It has been carefully examined 
and conridered, and fuUy sustains the findîngs on which the deoree 
was rested. The decree is afBrmed, and the costs of the appeal will 
be taxed against the appellant Louis E. Morris, trustée. The cause 
will be remanded, with instructions to the lower court to proceed 
with the exécution of its decree. 



FIDEIiTTÏ TRUST & SAFÉTY YAVJJI CO. v. MOBUiB ST. BT. 00.' 
(Circuit Court, S. D. Alabama. January 4, 1893.) 

1. APPBAI.— BlTBCt ON COLLATEBAI. PrOCBKDINGS. 

An ajppeai and supersedeàs do not oust the Jurisdlotlon of the lower 
court, or préélude collatéral or independent proceedlngs. 
a. Samb— Coirï^BMATioN op Sale. 

An app^ and supersedeàs of a deoree In respect to sollcltors' fées In 
a foreclosure proceedlng do not preclude the lower court from passing on 
the question of confirmation of ^o sale made tmder It. 

& CONFIBMATION— InADHQUACT OF PbICK. 

Inadeauacy of price alone is not a gn^'ound to set aslde a Judicial sale, 
uoless so grea,t as to shock the conscience and excite the suspicion of the 
court 

4. Samb— Opnnoiî as to Resalb- 

Expresdoh of a wel^founded opinion by a vrttQess that the property 
would, on resale, brlng a mùch Ujgher price, is not sufflcient ground for 
eetting aside a judlclal sale. 

fc Samb— AcTS OF BiDDBBS. 

Inadequacy of price, açoompanied by addltional olrcamstances of un- 
faimess, growlng out of fiaud, accident, or some trust relation, are good 

'Beported by Peter J. Haanllton, Esq., of the Mobile, Ala., bar. 
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gi-oïBjLds a«alnst: confirmation, but the faot tàat portgage bondioldeni of 
à street-ràilway Company were known to hâve authorized a committee to 
bid up to $400,000, and tliat thls report deterred others from bldding, Is 
not good gpoimd for ôetting aside a s^è of the property for $225,000 to 
tlie bondholders. 

In Equity. Bill by the Piddily Trust & Safely Vault Company 
against tlie Mobile Street-Eailway Company to foreclose a mortgage. 
Heard on motion to make absolute an order confirming the sale of 
tlie railWay property. Granted. 

For opinion on motion to set aside service of a pétition in the 
nature of a cross bill âled by certain bondholders, see 53 Fed. 
Eep. 850. 

G. L. & H. T. Smith and McOaleb & Lapeyre, for the motion. 
Clark & Clark and OyeraU, Bestor & Cray, opposed. 

TOULMIN, District Judge. As preliminary to this motion it is 
suggested that the court has no jurisdiction to hear and dedde it, be« 
cause an appeal has been taken in the cause, and a supersedeas bond 
given wlth a stay of proceedings. The decree appealed from is one 
confirming the report of the spécial master, and decreeing the pay- 
ment of money thereunder for solicitors' fées and other expansés, aûd 
was a final decree. The exécution of that decree was superseded, but 
the supersedeas has nothing to do with the decree in which the equi- 
ties of thiè cause were involved, and by which they were settled, nor 
does it preclude collatéral or iadependent proceedings. An appeal, 
where a supersedeas is obtaîned, does not preclude parties from pros- 
ecuting coÛateral or indei)endent proceeàngs, (Amer. Dig. 1892, p. 
285, § 1729;) and it is held that an appeal to the suprême court with a 
stay does not oust the jurisdiction of the lower court, (Amer. Dig. 
1892, p. 288, § 1743; Briggs v. Shea, [Minn.] 50 N. W. Eep. 1037.) 
This motion is a separate and distinct proceeding from that which. 
cuhninated iu the decree from which the appeal in question was 
taken. It is based on grounds which bave nothing to do with the 
issues involved in and settled by that decree. The purpose of the mo- 
tion now submitted is not to raise any question going behind that 
decree or concluded by it. Whatever course may be taken by the ap- 
pellate court as to the decree appealed from, whether it be afflrmed 
or reversed, the question arising on this motion would neither be de- 
termined nor discussed. Tested by thèse rules, which are found laid 
down in AJlen v. Allen, 80 Ala. 154, I am of opinion that the court 
has the jurisdiction to décide this motion. 

The grounds of opposition to the motion, as stated, are inadequacy 
of price and unfaimess in the sale. If the property sold at an inadé- 
quate price, the inadequacy must be so great as to shock the con- 
science and to excite the suspicion of the court, or there must be an 
inadequacy of price, with addltional oircumstances against the fair- 
nees of the sale, growing ont of fraud, accident, or some trust relation 
of the parties. On the proof submitted as to the value of the 
property I am not convinced that it sold at greatly less thaJi its 
value; certainly the inadequacy of price la not so great as to shock 
the conscience and to excite the suspicion of the coiui;. Mère in- 
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aûeqaacy ot ptice is not alone saffident to set aside the sale, and 
the expression of opinion, however wéll founded, that the property 
on a resale would bring a much higher price, is not sufflcient. Min- 
ing Co. V. Mason, 145 U. S. 349, 12 Sup. Ot Eep. 887; Graflam t. 
Burge^, 117 U. S. 180, 6 Sup. Ct. Bep. 686. 

Are there then any additional circiimstances against the faimess 
of the sale? Hâve the purchasers taken any undue advantage? 
If so, of whom? Has any party interested la the property been 
misled or surprised? There are some statements in the affîdayits 
submitted, based on information and belief, that some of the buyers, 
who were bondholders, deterred other proposed buyers from bidding 
by creating the impression tiiat they were going to bid $400,000 
for the property. but thèse statements are too vague and indeflnite 
for the court to act on them. The proposed purchasers are not 
named. What sum they were wOling to pay for the property is 
not given. They do not testify in the matter. What was said 
by the buyers, or any of them, to croate, or that tended to create, 
such impression, is not shown; and while I can well see that an im- 
pression might hâve prevailed that the bondholders might bid as 
much as $400,000, inasmuch as they had authorized their committe© 
to bid as much as that sum, and which seems to hâve been generally 
known, the circumstances show that the committee was clothed 
with a discrétion to buy the property at any price, limited only by 
the sum named. This statement, or the substance of such a state- 
ment, of itself cannot be said to be an act of unf aimess, or an act 
that would raise the presumption of fraud. However much I may 
regret that the property did not realize a larger sum, there is no 
évidence of such conduct on the part of the purchasers as would 
aflord any gronnd to justify the court in setting aside the sale. 
The tnotion to make the «rder conflrming the sale absolute is there- 
fore granted. 



UNITED STATES T. FBRGUSON.' 
(Carcnlt Court, S. D. Alabama. December 23, 1892.) 

1. BqUITT PliBADINGS— IbTFOBMAL ASSWKR. 

A Uteral déniai In the answer of a materlal allégation In the blll la not 
to be deemed an admission, althougb on exception It might hâve been héld 
InsTifflclent. 

8. Samk— Bfpbct of Answbr. 

At a hearing on the pleadlngs, embraclng bUl, answer denying Its mate- 
rlal allegatlpns, and repllcatlon relteratlng the averments of the bUl, the an- 
swer must be taken as tnie, ^d the blll wlll be dlsmlssed. 

In Equity. Submitted for decree on the pleadings. Bill dls> 
missed. 

M. D. Wlckersham, U. S. Dist. Atty. 
John R, & O, W. Tompkins, for défendant. 

'Reported by Peter J. Hamllton, Esq., of the Mobile, Ala., baf. 
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TOULMIN, District Judge. A literal déniai in the answer of a 
material allégation of the bill, although it might be held insufl- 
oient on exceptions, cannot be deemed an admission of the alléga- 
tion. 1 Brick. Ala. Dig. 716. If a cause is heard on bill and answer 
alone, or upon biU, answer, and repHcation, the answer must be 
taken aa true. 1 Brick. Ala. Dig. 739; Reynolds v. Bank, 112 U. S. 
409, e Sup. et Eep. 213; Story, Eq. PL 674; 1 Daniell, Cîh. PL & Pr. 
843, 845. This cause is heard on bill, answer, and replication, and 
is thereon, by consent of pari;ies, submitted for a final decree. 

The answer literally demes every material allégation of the bill, 
upon the truth of which allégations dépends the complainants' right 
to the relief sought by them. The replication, in substance and ef- 
fect, réitérâtes the allégations of the bill, and avers the iwwer of 
complainants to prove and malntain the same. On the issue thus 
made, and the hearing had thereon, the court is of opinion that the 
complainants hare f aUed to establish their right to relief. The bill 
wiU therefore be dismissed, at complainants' costs. 



UNION PAC. BT. OO. T. HABMON et aL 

(Circuit Court of Appeals, Mghth Circuit. Jaauaiy 27, 1B93.) 

No. 138. 

■quity— Plbadin« — Deobbb— Appkal. 

The Union Faciûo Bailway Company, Iiayfng sold land, reserrlng ail 
oooi undemeath tlie surface, "also such right of way and other grounda as 
may be necessary for the proper worklng of any coal mines," and for the 
transportatiou of coal therefrom, subsequently filed a bUl averring that 
tbere was a vein of coal on the land of suflicient thickness to pay for work- 
tng; that the Company had a right to enter on the land for the purpose of 
sinklng shafts to extract the coal, but that the purchasers, by force and 
violence, prevented such entry. The bill prayed an iujunction to restraln 
Buch interférence. The answer denied that there was coal on the land, 
or that tiie réservation in the deed authorlzed the complalnant to prospect 
upon the land, and averred that the complainant's rallroad crossed the 
luid over a strip 100 feet wide, of which complalnant owned the fee, and 
whereon shafts could be sunk to remove coal from the land. The 
Injunctlon was denied, and the bUl dismissed, no évidence havtng been 
taken, as counsel intended that ail material facts sbould be embraced in 
the pleadings. Hdd that, on the record, the appellate court could not say 
that the circuit court erred in refusing the injunctlon, but that the decree 
dlranissing the bUl upon its merlts was erroneous, siace it would probably 
prevent complalnant from thereaf ter asserting the right to enter upon the 
land in any way for the purpose of mlnlng coaL 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Bill by the Union Pacific Eailway Company against 
W. M. Harmon, F. H. Harmon, and Guy D. Harmon to restrain 
défendants from preventing complalnant from entering on certain 
land to mine coal thereon. The circuit court refused an injunction, 
and dismissed the bilL Complalnant appeals. Modified and af- 
firmed. 
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Willard Telter aod H. M. Oralïiooâ, (J. M. Thuratoii and E. B. 
Morgan^ On the brief,) for appellaht. 
Charles M. Gampbdl, for appellees. 

Bef<a*''<3ALDWELL and SAÎSBOÏIN, Circuit J^dgé», and SHI- 
RAS, District Judge. ' ' 

SHIRAS, District Judge. From the record in thls dàse it appears 
ttat ofl tlié 28t'h of May, 1888, W. M. Hannon, F. S. Harmon, and 
Guy D. lËânuûn nurchased of the Union Pacific Eaîlway CJompany 
160 acres ôf land, situated in Boulder county, In the state of Colo- 
rado, a deéd'thereof being executed by the trustées of said company, 
wMchçontaîfied a réservation as foUows: 

"Beser^qg to aald corçipany and Its assigna ail coal that may be imder- 
neath thè Soîéfftbe of the land herein described; fUso Such right of way and 
Other gtotutdâ as'tnày be necessary for the proper workliig of any coal mines 
that may be déTeloped upon sàid premlses, and toi the transpoFtation of the 
coal from the same." j ! 

On the 7th of January, 1892, the Union Pacific Railway Company 
filed in the United States circuit court, for the district of Colorado, 
a bUl in equity, wherein it was averred that the greater part of 
the land conve^pd br the deed aboyé described il underlaid with a 
vein of coal of sufi9.cient thickness to pay for working and mining 
the same; '^tlïat.ùnder the réservation in the deed, thé company has 
the right to enter upon the land for the purpose of boring for coal 
and sinking and maklng shafts and ôther openings for the purpose 
of extracting and removing the coal;; that on the 12tli dlçy of Decem- 
ber, 1891, tiië company entered upon tlie land for the purpose of 
sinking a drill hole to the vein of coal, and for the purpose of Ednk- 
ing a shaft and making an opening for the mining and removing 
the coal therefrom; that, for the purposes named, tlie company 
placed upoû thè land a dyUl and other machlnery; that W. M. Har- 
mon, F. H. fiîàrmon, and Guy D. iâarmon removed said drill and 
machinery from the land, and by threats, force, and violence hâve 
prevented the employés of the company from again entering upon 
the land, and from drilling, working, or mining thereon. To this 
bill the pérsons named, to wit, W. M. Harmon, F. H. Harmon, and 
Guy D. Harmon. were made défendants, and relief, by vFay of in- 
junction, was prayed, restraining the défendants from in any way 
or manner interfering with the company in entering upon the land, 
ând sinking for, mining, and extracting the coal from said land. 

ïo this bill an answer was filed, wherein it was in effect denied 
that there was any coal undemeath the premises in question, and 
it was averred that the exception and réservation oontained in the 
deed did not authorize the complainant to prospect upon the land 
for coal, or to sink holes thereon for any purpose; that the com- 
plainant's railroad runs dîagonally through the land, over a strip 
lOO'feet in width, the fee of wMch is owned by the railway company; 
and that it was therefore within the power of the company to re- 
move aU coal nnderlying the land in question by shafts snnk npon 
the premises of complainant and levels run therefrom. It further 
appears that the défendants had removed the drill and other ma^» 
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chinery belonging to the complainant from the land, and had for- 
bidden the company from entering upon the land for any purpose 
whatsoever. To this answer a replication was âled, and the case 
was Bubmitted to the court upon the pleadings, no proofs being 
taken, and the :coiirt adjadged that "the injunction prayed in oom- 
plainant's bill oficomplaint be denîed, and that the bill of com- 
plaint her^ be dismisâed at complainant's cost" Thereupon the 
«complainant moved the court to set aside the decree or judgment, 
and, for leave to take testimony npon the question of the usu:il 
manner of mining ooal, and e$pecially ui regard to the manner in 
whiph the same would hâve to be mined upon the land described in 
the bill of complaint. The court refused to grant a rehearing, or to 
open tilie case for the taking of testimony, and thereupon the com- 
plainant company appealed to this court. 

It is stated in the brief of counsel for the appellant that "it was 
intended by counsel for appellant, and we think counsd for the ap- 
pellees had- the same understanding, to hare ail the material facts 
necessary for a proper décision of this case embraced in the plead- 
ings*" From the character of the pleadings and the arguments of 
counseljWe haye no doubt that this statement of the intention of 
counsel is well founded. With regard to part of the issues in the 
case, the récitals in the pleadings are sufflciently full to enable the 
court to deal understandingly therewith; but, upon the main ques- 
tion in dispute, we do not tiiink the facts necessary to a proper ad- 
judication of tiie légal rights of the litigants are admitted in the 
pleadings. It is not made clearly to appear that there is coal in 
workable quantities upon this land, nor whereabouts thereon it is 
located, if in fact it exists. On part of the appellees it is strenu- 
ously contended that ail the coal in the land owned by them can 
be readily removed by means of shafts sunk upon the premises 
owned by complainant, and levels connected therewith, thus leaving 
the Buface of the land purchased by the appeUees undisturbed and 
iminjured. 

From the averments of the answer it appears that the défendants 
forbade the company from entering upon the land for any purpose, 
and yet it is not made to appear clearly that the sinking of shafts 
npon the premises, in the number and at the points proposed by the 
company, is reasonably necessary to the proper enjoyment of the 
rights secnred to the complainant company by the exception and rés- 
ervation contained in the deed under which the défendants claim 
title to the land in question. The record being in this condition, 
it woidd hâve been entirely proper for the trial court to hâve re- 
quired the parties to hâve submitted évidence upon the matters 
which were left uncertain by the allégations of the pleadings, but 
which were necessary to a proper disposition of the case. This, 
however, was not done, and the case was heard flnaUy upon an im- 
perfect record. As thus submitted, we cannot say that it was error 
to refuse the granting of an injunction as prayed for in the biJl; 
but we are satisfled th&t, upon the record as it now is, the circuit 
court should not hâve undertaken to pass flnally upon the rights of 
the parties. It is entirely possible that the circuit court did not in- 
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teDd to'îiià morèiJian to refuse thé injnaction prayed for, but the de- 
cree, as entered, dismisses the bili upon its merits, which would prob- 
ably ha¥e the effect of preventing the company from hereafter assert- 
ing the right to enter upon the land in any mode for the purpose of 
cemoying the coal therefrom. SufBcient appears upon the record 
to show that tib.e complainant has sonie rights under the ^eeà. to , 
the défendants, but the facts necessary to fully ascertaln and adju- 
dicate the extent of such rights are not made to appear. Thla 
court cannot, therefore, render a decree upon the merits; nor, on the 
other hand, do we deem it équitable to afSrm a decree which in 
efifect holds that the company has no right to enter upon the land 
in question, under any circumstances, or for any purpose. In our 
judgment, It would hâve been entirely proper for the circuit court 
to hâve refused to pass upon the case until évidence had been taken 
upon the matters in dispute, or, if that course was not deemed 
advlsable, to hâve dismissed the bUl, without préjudice to future 
proceedings in court, in case the parties could not agrée upon their 
respective rights. Undèr thèse circumstances, the decrei Jismiss- 
ing the bill of eomplaint will be aflnned, but with the modification 
that such dlsmissal shall be without préjudice to the right of the 
Union Pacific Railway Company to hereafter institute such proceed- 
ings at law or in equity as may be necessary for the ascertainment, 
protection, and enforcement of its rights in the land in question. 



PEPPBB v. TATLOR et al 
(Circuit Court of Appeals, Slxth Circuit February 15, 1893.) 

No. 77. 

Salb — Rescission. 

Tlie buyer of a liorse gave tila notes, Indorsed by a thlrd person, for the 
purchase price, but subsequently sent bacli the horse, wlth a notification 
that he resclnded the sale. The seller accepted and kept the horse, but 
dld not retum the notes, having already negotiated them. The holder of 
the notes subsequently sued the maker and Indorser, and a compromise 
judgment was entered, and paid, for part of the amount, and ail of the 
notes were surrendered. Beld, that the seUer, by recelving back the 
horse, became bound to retum the notes, and, as he faUed to do so, he 
wàs llable to thè maker and indorser for the sum they had pald thereon. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

In Equity. Bill by T. F. Taylor and W. M. Parrish against R. P. 
Pepper for the cancellation of certain promissory notes. Taylor had 
bought a horse from défendant, Pepper, and given his notes in pay- 
ment, secured by Parrish's indorsement Subsequently, and before 
any of the notes fell due, Taylor, being about to faU in business, sent 
the horse back to Pepper, with a request to deliver up the notes. 
Pepper received back the horse, but did not retum the notes, having 
already negotiated them. Subsequently Parrish and Taylor were 
sued by the holder of the notes, and a compromise judgment was 
entered, and paid, for the amount of two of the notes, and ail of 
them were thereupon surrendered. The circuit court entered a de- 
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crée in faror of the complainants for the amount which they had 
been compelled to pay npon th.e notes, and from this decree défend- 
ant appealed. Affinned. 

The followlBg opinion was delivered by BABB, District Judge, In the court 
below: 

"If there was any ambiguity in Taylor's letter of February 3, 1889, or 
doubt as to his purpose In sending the horse, 'Judge LIndsay,' to Mr. Pepper, 
that doTibt was entirely remored by Taylor's letter of February 6, 1889. 
Thia letter, accordlng to Mr. Pepper's évidence, waa received by him at the 
tlme ho accepted the delivery of the horse; and, accordlng to Addison's 
Btatement, before he accepted the horse. It is, we thlnk, immaterial which 
Btatement 18 correct. In either event, Mr. Pepper, havlng full knowledge that 
a reedsslon of the purchase of the horse was Intended when he accepted 
his delivery, is bound, and became under a légal obligation, to retum tha 
notes of Taylor and Parrish, which had been given for the horse. 

"It appeara from the évidence that one of thèse notes was held by tha 
Farmers' Bank and the otâier three by the Deposlt Bank, at Frankfort, and 
Parrish was sued on the two first maturing, and Judgment rendered against 
him. Thls Judgment was rendered in the state of Virginia, and a compromise 
entered tato between the bahks and Parrish, by which he pald $1,325, and 
the other two notes were surrendered to him. In view of ttiis compromise, 
made, presumably, wlth the consent of Mr. Pepper, he la only llable to in- 
demnlfy Parrish to the extent of the money thus pald, I. e. Ç500 and $825, 
with laterest from the tlme of payment; that Is, $500, wlth Interest from 
the 2d of December, 1889, and $825, with interest from the Ist day of March, 
1890. There Is no évidence of the amount of the cost paid by Parrish in the 
suit in Virginia, and therefore a decree wiU not go for thls cost 

"The suggestion that Parrish subsequently sold the two notes surrendered 
to him, and may thus hâve fully tndemnifled blmself for the money pald the 
banks, is not to be consldered. There is not an intimation anywhere in thls 
record that Mr. Pepper was bound on those notes, and ail the presumpttons 
are the other way. It would hâve been absurd for the Deposlt Bank to sur- 
render two notes of Taylor, Parrish, and Pepper,— one for $700 and one for 
$725,— tn considération of the payment of the other, for $675, of the same par- 
ties, by Parrish. Whatever may be the rights of Taylor, as against Parrish, 
because of the sale of thèse notes upon whleh he remained bound, Is not before 
thls court Tliat matter must be settled elsewhere. Mr. Pepper is enOtled to 
the proceeds of the sale of the horso, 'Judge LIndsay,' and Parrish is entitled 
to a decree against Pepper for $500, with interest from December 2, 1889, 
and $825, with interest from March 1, 1890; and complainants are entltled 
to their costB In thls suit Let a decree go accordingly." 

William Lindsay and Frank Chinn, for plaintlff in error. 
Wm. C. P. Breckinridge and John T. Shelby, for défendants in 
error. 

Before JACKSON and TAFT, Circuit Judges, and SAGE, District 
Judge. 

PEE CUEIAM. The decree of the lower court is afanned on the 
grounds clearly stated by the judge who heard the cause, and ren- 
dered said decree. The proof establishes that the appellant ac- 
cepted a return of the horse under such circumstances and conditions 
as to warrant the finding that he made his élection to rescind the 
contract of sale, and thereby became bound to indemnify the appel- 
lees for what they had to pay on the notes, which the appellant 
should hare canceled, surrendered, or taken up himaelf» 

The decree is affîrmed, with costs. 
v.54F.nû.l — 3 
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KII<NB et aL T. WBBB et aL 

fcSrcait Court of 4pçeals, Eighth Circuit Febraary 6, 1883.) 
No. 170. 

L' Bkjmw— RaSCMSiOïT of C'ohtbacts— Unbe^onablb DsiiAif. 

Wben a partir la entltled to resciud a contract on Hie groimS at frand, 

,!;hft mUfit. act promp^y,, witli no vacillation, no unreasonable deluy. no 

: ottempt to speculate npon bis option. Me must elect to resolnd, and pro- 

! œed as f ar aa llealn bis power to place hlutseU and ht» purcha^er in statu 

quo. This is espedaJly. true as applied to spéculative property whioh 

; ' js llable to great âjtetuation in value. 49 Fed. Rep. 612, afflrmed. 

l-'fiiiïfe. ■■' ■'"■ -'■' '-'J'''=^'- -, 

Where thé ëwiier'OT mlfilng propérty. thlnklng tbé same has become 

' eifiiausteâ, séllà it ïo btté wbo practiëes noiraud to obtaln It, sbe cannot 

màîntain a blll to résotod thé sale aftet the lapse of seVétt years, and after 

tb^' dlsooveiy of ad^imal orea, wbloh ebbance the valite of the land many 

t Laç^Ks— State Stattites OF Limitation. 

iV fédéral ooiirt shouldi not, at the ii^tance of a widow, set aside a trans- 
fér of Personal propérty by her busbaïidto bis «i^dreBL by a former mar- 
rlage^; made shortly before bis death, wben, with fufl linowledge of tUe 
.faots, sbé bas remained silent for more than flve yeara,' wbich is sufflclent 
ùnder tiie Misspuil stf^|ute to bar aQ action to reoover peisonal propérty. 

L HUSBAND AND WlFE-^AlîTENUPTIAL OONVEYANCE. . 

■ I A. man about to maxry may convey a reasonable portion of bis propérty 
itobis cbildren by a former wlfe, and sucb conveyance Is not a fiaud 
upon the second wlfe. 

Appeal from the Circuit Court of the United Statea for the West- 
ern District of Missouri. Afflnned. 

Oi iH. Dean, (L J. Ketcham and 0. O. Tichenor, on the brief,) for 
appéUants. 

L. C. Krauthoff, (E. O. Brown, J. V, G. Kamea, and Daniel B. 
Hohnes, on the brief ,) for appellees. 

Before CALDWELL and SANBOBN, Circuit Judges, and 
eniEAS, District Judge. 

SAJÎBOEN, Circuit Judge. This is a bill in equity to rescind a 
«Je and avoid a deed made by the appellant Sarah M. Webb, now 
Bàrah M. Kinne, April 24, 1883, of ail her interest in the estate of 
her deceased husband, John C. Webb, to his children and devisees, 
Elijah T. Webb, Martha E. Hall, and Mary S. Burgner. The circuit 
iourt dlsmissed thé bill. 49 Fed. Bep. B12. 

In March, 1877, John C. Webb resided in Webb City, Jasper 
wouiity, Mo., and wâs the owner of about 1,000 acres of land in that 
oounty, 160 acres of which was valuable minerai land, from which 
lessée» of his were niining zinc and lead. He was a widower, and 
hrtd the three children àbove named. He had convéyed to the dé- 
fendant Maîrtha E. Hall 20 acres of minerai land, aiid on the 3d day 
ot March, 1877, he convéyed to the défendants Webb and Mary 
Burgner 40 acres of land of that character, in order that his gifta 
to eaoh of his three ohUdren might be equal; but this deed was not 
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recorded, nor did'the grantees take possession under it until April 
24, 1883. On March 4, 1877, he intermarried with the complainànt 
Barah M., and died Aprl 13, 1883. He lef t a will, by which he be- 
queathed to his widow his houseliold fumiture and the homestead 
and $600 a year so long as she remained Ms widow. Ske had the 
right, under the statutes of Missouri, to refuse to accept the pro- 
visions of the will, and to receive in lieu thereof one fourth of the 
Personal estate and her dower right in the lands. Eev. St. Mo. § 
4517. He owned a bank at Webb City, whose capital was $6,500. 
He bequeathed the lot on which the bank building stood, the build- 
ing, its fumiture, the profits derived from the bank capital, and 
$15,000 to the défendant Webb. He made other spécifie bequests, 
and then devised the remainder of hia estate to his three chUdren. 
This will was made in August, 1882, and named the défendant Webb 
as executor. On April 7, 1883, he conveyed the bank capital and 
$16,100 which he had on deposit in the bank to the défendant Webb, 
and he received this transfer in satisfaction of the bequest contained 
in the will of $15,000 and the profits of the bank capital. The estate 
consisted of personal property of the value of about $16,000, about 
900 acres of land, of no great value, (unless ore should be subse- 
quently discovered on it,) 120 acres of minerai land, from which the 
deceased had been receiving a royalty of from $1,000 to $2,000 per 
month, and town lots in Webb City. Webb City had from 1,000 to 
2,000 inhabitants, and was dépendent entirely upon the mining opér- 
ations for its existence. The great value of the estate (if it had such 
value) was in the 120 acres of minerai land and the town lots, and 
that value was entirely dépendent upon the successful continuance 
of the mining. In 1878 and 1879 mining upon thèse lands had been 
successful and lucrative, but the ore had been taken from near the 
surface of the ground. In 1883 and 1884 thèse runs of ore near the 
surface seemed to be nearly exhausted. The machinery upon the 
Webb land was insufScient to sink deep shafts aiid pump the water 
from them, so that the miners could work, and the lower runs of ore 
which subsequently made the land valuable had not been discov- 
ered. No one, apparently, knew they were there. Between 1879 
and 1883 many miners in and about Webb City had become dis- 
couraged, and moved away from the town. Its population had di- 
minished, some of the houses had been moved away to adjoining 
cities, untU in 1883 lots were not salable at any price, their value 
was merely nominal. The stock of the mining company which was 
paying the royalty to the Webb estate had become of nominal value, 
the company itself was insolvent, and the manager was trying to 
sell his machinery, and abandon his opérations. The complainànt 
Sarah M. Webb was an intelligent, capable, well-informed lady, who 
had been familiar with her husband's property, and had at times 
had charge of his promissory notes and pai)ers. She understood the 
precarious and spéculative nature of the property of the estate; that, 
if the lessees ceased mining, it would become of little value, and 
Webb City would be an abandoned town, but that, if sufficient ore 
«ould be developed and profitably mined, the property would be of 
veiy great value. 
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Immedlately af ter the death of her husband she oflered her inter» 
est in the estate for sale. She ofiEered it at différent times to two of 
her neighbors for $8,000 and $10,000 respectiydy. They refused to 
buy, but snggested that the défendant Webb might do so. She per- 
suaded them to go to him and get him to buy. They did so, and the 
resuit was that she offered to sell her interest to him for $15,000, 
the household furniture, a cow, and horse and buggy, and he otfered 
her $8,000. She said she would consult an attorney before she would 
take that, and broke off the conférence. She did consult the attor- 
ney of her deceased husband. He advised her that she was entitled 
to one f ourth of the personal estate and her dower in the realty, and 
that she ought to get from $30,000 to $50,000 for her interest. She 
inquired of this attorney and of the lessee and learned from them 
the amount of royalties received monthly from the mines. She knew 
before she made her deed of the conveyance of the 40 acres to the 
défendants Webb and Mary Burgner in 1877, and of the transfer of 
the bahk capital and deposits in April, 1883, and with ail this knowl- 
edge, after cohsulting with at least three business men, whom she 
selected as frlends of hers, and with her deceased husband's attorney, 
she sold and conveyed her interest to the three children for the exact 
priée she first asked them for it, which amouinted in the aggregate 
to about $17,000. 

Thé bai aÉèges that this estate was worth $300,000; that défend- 
ant Webb was his father's confidant, and had fuU knowledge of this 
fact; that he importuned and persuaded the widow to sell her inter- 
est; that he falsely represented to her that the estate was not worth 
more than $60,000; that the complainant was much fatigued; that 
she had no le^ or independent adrice, and no knowledgi^ of the 
value of the estate except that given to her by the défendant Webb, 
and that she was induced to convey by his misrepresentations. The 
complainant Sarah does testify that the défendant Webb told her 
that the estate had been appraised, and would not reach over $60,000 
or $80,000, and was much involved; but he dénies this, and says 
he told her that it might be worth $75,000 or $100,000 or more. 
Every other allégation of this bill tendlng to prove fraud or iiudue 
influence by him is not only not established, but it is disproved by a 
large prépondérance of the testimony. The weight of the testimony 
is tiiat the estate was worth from $45,000 to $75,000, but that it was 
of such a spéculative character that it was difflcult to appraise it. 

The original bill was filed February 7, 1890. On October 4, ISltO, 
complainant flled an amended bill in which, in addition to the aver- 
ments of the original bill, she pleaded the deed of March 3, 1877, to 
the défendants Webb aûd Mary Burgner, and the transfer to the 
défendant Webb of the bank capital and deposits April 7, 1S83, 
aUeged that she first learned of liiese in August, 1890, and prayed 
tbat they might be declared void, and that her share of tht. money» 
and the 40 acres might be accounted for by the grantees. The rec- 
ord, however, conclusively proves that ail the facts relative to this 
deed and transfer were disclosed to her in a déposition of the de- 
fendant Webb> taken at her instance in a former suit between them, 
in July, 1884, and that she knew of the deed soon after h^r marriage 
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in 1877, end of the transfer of the bank capital and deposits early 
in 1883. 6he received the proceeds of her sale, and invested it in 
real estate in Oarthage, Mo., Kansas City, Kan., and in other ways, 
and never retumed or offered to return any of it to the purchasers. 
On July 28, 1883, she flied in the probate court her refusai to accept 
the provisions of the will. On the same day she brought a suit to 
set aside her deed on the ground that it was procured by fraud and 
misrepresentation. She caused her own déposition to be taken iu 
this suit, and March 31, 1884, she dismissed it April 18, 1884, she 
commenced another suit for the same cause. July 28, 1884, she 
caused the déposition of the défendant Webb to be taken in that 
suit, and she dismissed it December 2, 1884. During the years 1883 
and 1884 the dépréciation in the value of property about Webb City 
continued, and in 1885 the défendants reduced the royalty chargea 
their lessees about 25 per cent. The lessees then expended about 
1100,000 in new and improved machinery, sunk deeper shafts, and 
found the lower runs of ore in quantities seemingly inexhaustible. 
Between 1884 and 1890 the défendants themselves expended in im- 
provements on thèse lands more than $50,000. Prosperity retumed 
to Webb City; the miners came back; they fllled the vacant houses 
and buUt new ones; the royalties derived from the lands amounted 
at times in 1889 and 1890 to $4,000 a month, and averaged nearly 
|3,000 monthly. The lands of the estate increased in value propor- 
tionately, and then the complainant flled this bill. 

1. Oonceding for the présent that the deed of April 24, 1883, wâs 
obtained from the complainant Sarah by the fraud and misrepresen- 
tation of the défendant Webb, she cannot maintain this bill. She 
discovered every material fact she now knows relative to the mat- 
ters hère in dispute as early as July 28, 1884, when she took the de- 
fendant Webb's déposition, and she then had the option to rescind 
the sale, return the purchase price, and recover back her share of 
the estate, or to abandon her suit, and ratify her sale. She waited 
until December 2, 1884, and then elected to dismiss her suit, and 
presumptively to abandon her right to rescind and to ratify the sale 
and deed. She never tendered or offered to return any of the consid- 
ération she received for the deed. She did not do so in this bill, 
and much is said in appellants' brief in support of the position that 
she was not required to make such an offer in her bill. It is unneces- 
sary to consider this question of pleading, because there is a more sub- 
stantial and fatal obstacle to enforcing the rescission she seeks in the 
acts of the complainant herself before she instituted this suit. If one 
would invoke the aid of a court of equity to enforce such a rescissîon, 
he must act promptly, with no vacillation, no unreasonable delay, no 
attempt to speculate upon his option. He must elect to rescind, and 
steadily and consistently proceed as far as lies in his power to place 
himself and his purchaser in statu quo. A mère notice of his élection 
is not enough. He cannot give notice of his élection to rescind, and 
still retain his purchase price until the statute of limitations has al- 
most run against his suit, and then bring it if the property has ad- 
vanced in value, and abandon it if it has depreciated. He may Hot 
speculate upon his option. The vendee has the right to know whether 
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the clai]ii.|«!r isesclssionisto be preased or àbandoned, and that speed- 
ily. If it ia' BDt pressed, if thé» suit to enf orce it is dismissed, and no 
suit is institusted for fiTéyears, as in tbis oise, he bas a right to pré- 
sume tbat tberigbt of rescission is abandoned, tbat tbe vendor bas 
elected tO cbaten tte sale, and be may tnake uaprovôments upon and 
deal witb tbe property on tbe f aitb of tbat presumption. Tbe vendor 
wbose delay^ vacillation, and attempted spéculation bas establisbed 
tbe presumïition, will not be beard in equity to deny it. Rugan v. 
Sabin, 58 Fed. Eep. 415, (decided by tbis court at tbe December 
tei-m;) Mctean v. Clapp, 141 U. S. 429, 12 Sup* Ct, Eep. 29; Grymes 
V. Sanders, 93 U. S, 55, 62 j OU Co. v. Marbury, 91 U. S. 587; Hay- 
ward V. Bank, 96 U. S. 611, 618; Follansbe v. Eilbretb, 17 ïll. 
522, 526, 927; Jones v. Smitb, 33 Miss. 215, 268; Estes v. Eëynolds, 
75 Mo, 563, 565; Jobnstonv. Mining Co., 39 Fed. Eep. 304. En 
Grymes v.iSanders, 93 U. S. 55, 62, Mr. Justice Swayne said: 

"Where a party désires to rescind upon the ground of mistate or fraud, 
he Hiusr. uppii the discovery of the facts, at once anaounee bis purpose, and 
jidhero to It. It he be sllent, and continue to treat the property as hls own, 
he wlU lie lield to hâve, wàtved thei objection, and will be conclusively 
bound by the contraet, as If the mlstako or fraud had not occurred. H» is 
not permltted: to play fast and loose. Delay and vacillation are fatal to 
the right which had before :subsisted. Thèse remarks are pecullarly applica- 
ble to spéculative: property like that hère in question, whlch is llable to large 
and constant Mctùatlons in value. Thomas v. Bartow, 48 N. Y. 200; Fllnt 
V. Woodln, 9 Hare, 622; Jennings V. Broughton, 5 De Gex, M. & G. 139; 
Lloyd V. Brewster, 4 Palge, 537; Uallroàd Co. v. Eow, 24 Wend. 74; Mln- 
tum V. Main, 7 N. Y. 220; 7 Rob. Pr. e. 25, § 2, p. 432; Campbell v. Flem- 
ing, 1 AdoL & B. 41; Sudg. Vend. (14th Ed.) 335; Diman v. Rallroad Co., 6 
U. 1.130." 

No property is more spéculative in its nature, none is more liable 
to large and constant fluctuations in value, tban minlng property 
like that bere in question. Tbe quarter section wbicb tbe lessee 
was abont abandoning as exbausted in 1883, and wbicb one of tbe 
witnesses says would not, if abandoned, bave been worth six bits 
an acre, bas, by tbe discovery of deeper runs of ore, and tbe ex- 
penditure of larger sums of money in working it, become wortb a 
quarter of a million of doUars. Lots in Webb City tbat could not 
be sold in 1883 for $500 became wortb in 1890 more tban $500 a 
front foot. One of tbe witnesses téstifled tbat in 1883, wben tbe 
complainant Sarah sold ber interést, "sbe sald she believed tbe 
mines were about played out; and she was not alone in tbat 
opinion at tbat time." She brougbt ber suit for rescission in July, 
'1883, to dismiss it in Marcb, 1884. She brougbt anotber in April 
of tbat year, but gloom and dépression still enveloped Webb City 
and ail its SUrroundings, and sbe dismissed tbat suit in December 
following. In 1890 sbe filed tbis bUl. Tbe explanation of ail tbis 
Is plain. In April, 1883, she preferred |17,000 in band to tbe un- 
certain value of ber interést in tbis precarious and spéculative prop- 
erty. In July, 1883, she changed ber mind, and preferred ber 
chances in the spéculation, provided, always, sbe could still retaln 
the certain benefits of ber sale, for sbe never retumed the $17,000. 
In December, 1884, sbe stUl preferred tbe $17,000, and bence dis- 
missed ber bill. In 1890, when the spéculative property was wortb 
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flvefold its value in 1883, wlièn f 150,000 had been expended npon it 
by her purchasers and tîieir lessees, she again and wisély changed 
her mind, and preferred the speoulatioiL By thls couree of ac 
tion for six years and a half she escaped eyery chance of loss, every 
posslbUity of that exhaustion of the mines and dépréciation of the 
property that the testimony proTes were probable when she sold, 
and made safe and sure for herself the f 17,000 for which she sold. 
She noiw seeks the adrantage of the risks her purchasers took. 
Equity does not permit one for such an unreafionable length of 
time af ter the discovery of the fraud that indnces a contract to 
retain its beneflts and repudiate its burdens. Such delay and vacil- 
lation, such an évident attempt to speculate in the right to rescind, 
is fatal to any attempt to enforce it in a court of equity. Sùch a 
course of action is very far from that good faith and reasonable 
diligence that wïll induce favorable action; from such a court. 

2. But the proof faUs to establish the charges of fraud and mis- 
représentation in the bill, The défendant Webb had not qnaUfled 
aa executor when this deed was made. He was not the attomey 
or confldential friend of the widow. He was not her agent to sell 
her interest in this property. On the other hand, it is clearly proved 
tiiat she had no confidence in him; that she would not believe what 
he said, and that she looked upon every act and deed of his with 
suspicion. She was an active, alert; intelligent woman, in full pos- 
session of ail her faculties. She had had possession of many of the 
papers of her late husband, and was apparently as familiar as any 
one with his property and its value. She consulted with three busi- 
ness men, whom she selected as her friends, and with her husband's 
lawyer, and then, with full knowledge of the facts, of the property 
and the royalties received from the mines, obtained by inde- 
pendent inquiry' of the lessee and the lawyer, she flxed her own 
price for her inta^est, and, after importuning her neighbors to 
buy it fop much less, sold it through the défendant Webb to him 
and his sisters. She dealt with the défendant Webb at arm's length, 
she dealt with him at her own solicitation and on her own tenus. 
That, in view of the subséquent discovery of the deeper runs of ore, 
and the conséquent rapid advance in the value of the property, she 
made a bad bargaln, is no ground for recovery hère, and yet that is 
ail the proofs establish. They establish no importuning, no undue 
influence, no fraud, no misrepresentation, no concealment inducing 
thls conveyance, and the complainants were not entitled to any 
reUef on the merits. Golton v. Stanford, 82 Cal. 351, 373, 23 Pac. 
Rep. 16; Cobb v. Wright, 43 Minn. 83, 85, 44 N. W, Rep. 662; 
Chambers v. Howell, 11 Beav. 13, 14. 

3. The complainants are not entitled to a decree setting aside the 
deed of March. 3, 1877, to the défendants Webb and Mary Burgner, 
because there was no évidence that this deed was made with any 
intent to defraud the complainant Sarah. The 40 acres conveyed 
did not exceed a reasonable gift by the father to thèse two children 
in view of the amount and value of the property he owned. The 
testimony is that it was made to put thèse two children on an equal- 
fty with the other daughter, to whom the father had already con- 
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v:^ed 20 aoies. It was a teasonàMëgift to thé children of a forint 
marriage. It was not fraudulent in itself, and th.© eTidence néga- 
tives any Intention on the part o{ the grantor to defrand the com- 
plainanti. iVf^hom he was about to marry, and the deed ought not now 
to be setaside. 1 Scrib. Dower, 589, 590; Tucker v, Tucker, 32 Mo. 
464, 468; MoBeynold's Ex'r v. Gentry, 14 Mo, 495, 497^ 498; Crecelius 
V. Horst, 89 Ma 356, 859, 14 S. W. Bep. 510. 

4. The eomplainants were not entitled to a decree setting aside 
the transfer of the bank capital and deposits, made April 7, 1883, 
and grantibag them a share in thèse or any of the personal estate 
left by the deceased. There is plenary proof that tiie complainant 
Sarah. knew of the material facts relating to thèse mattera in 1883, 
and that tàey were disclosed to her under oath by the défendant 
Webb, July 28, 1884. In the courts of Missouri ail right of action 
to recover any of this personal property was barred flve years from 
her disoovery of thèse faots. 2 Eev. St Mo. § 6775; Hunter v. 
Hunter, 50 Mo. 445, 451; Bobb v. Woodward, Id. 95, 103. A fédéral 
court, sitting in equity, which acts or refuses to act in anology to 
the statute of limitations, ought not to be movèd to set aside such a 
transfer, or to enforce siich a consfamctive trust, where the corbiplain- 
ant has, without excuse, remained silent and supine for a longer 
tùne after the discovery of the material facts constituting her cause 
of action than the time lùnited by the statutes of the state in which 
the action is brought for the commencement of actions for such re- 
lief. Indeed, in view of the great delay of the eomplainants, the 
absence of any excuse for this delay, the rapid and striking change 
in the charaeter and value of the property in question slnce 1884, 
and the improvements and expenditures that hâve been made upon 
it since that date, it would be extremely drfficult for the complain- 
ant to overcome the défense her lâches has interpôsed to this suit, 
if no other; défense existed. Naddo v. Bardon, 51 Fed. Rep. 493; 
Lemoine v. Dunklra County, Id- 487; Bugan v. Sabin, supra. There 
is no view of this case in which the eomplainants were entitled to 
any relief, and the decree bdow iS afflrmed, with costs. 



BLINDELL et al. v. HAGAN et aL 

(CJlrcuit Court, B. D. Loulslana. rebniary 9, 1893.) 

1. CoMBiNATioNS IN Restbaint OF Tradk — Bquity Jurisdiction. 

The . statute against imlawful restralnts and monopolies (Act 1890, 28 
St p. 209) does not ai^thorlze the bringing of injuncûon sults or suits In 
equity by any parties except the govemment. 

S. Sâmb. 

The juilsdlcflon of the circuit court to entertaln a snlt to enjoln a combl- 
natlon of persons from luterfering wlth and preventlng shlpowners from 
shlpplng a crew may be malntatned on the ground of preventlng a multi- 
pllidty of Buits at law, and for the reason that daniages at law for Inter- 
ruptlng ttie business and Interceptlng the profits of pending enterprlses and 
voyages must, In thelr nature, be conjectural, and not susceptible of proof. 

8, Samb— iNjtTNOTiON Pendbntb Litb— Evidence. 

Evidence that, by reason of the action of a comblnatlon of persons, the 
orew left complakiants' ship as àhe was about to sali, and that another 
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orew could not be procured for nlne days, and then only with thé 
assistance of the police authorltles and the protection of a restralnlng 
order, whlle other vessels In the vloinlty had no difflculty In getting crews, 
Is suffîcient to authorize the court to enjoin Interférence with the business 
of the complainants by such combination, pendente lite. 

In Equity. Bill by Blindell Bros, against C. Hagan and othere 
to enjoin interférence with their business as shipowners. On appli- 
cation for an injunction pendente lite. Granted. 

Henry P. Dart and F. B. Earhart, for complainants. 
J. Ward Gurley, Jr., and J. D. Grâce, for respondenta 

BILLINGS, District Judge. This application is made and submit- 
ted on the bill and aménded bill of complaint and numerons affidavits 
and counter aflSdaTits. The substance of the bill, aa amended, is 
that the complainaJitB aie aliens, being subjeçta of the kingdom 
of Great Britain, and that the défendants are citizens of the 
state of Louisiana; that the complainants are owners of the steam- 
ship Violante, which they are using in the carrying trade between 
this port and Liverpool; that they are prevented from shipping a 
crew by the unlawful and well-nigh violent combination of the défend- 
ants; that this combination is so numerous as to make it impossible 
for the complainants to obtain a crew without the restraining order 
of this court; that this unlawful interférence of the défendants is in- 
terrupting the business of the complainants, which is that of persons 
engaged in the carrying trade between New Orléans and Liverpool, 
and is doing them an irréparable injury. The injunction bas been 
asked for, first, under the act of 1890, (26 St. p. 209,) known as "An 
act to protect trade and commerce against unlawful restraints and 
monopolies." This act makes ail combinations in restraint of trade 
or commerce unlawful, and punishes them by fine or imprisonment, 
and authorizes suits at law for triple damages for its violation, but 
it gives no new right to bring a suit in equity, and a careful study 
of the act bas brought me to the conclusion that suits in equity or 
injunction suits by any other than the government of the United 
States are not authorized by it. 

This brings me to the second ground upon which the injunction is 
asked. The citizenship of the parties is such that the United States 
circuit court has jurisdiction, and the complainants may urge be- 
fore this court any grievance which they may hâve in law or equity 
as fully as they could do in the courts of a state. That the com- 
plainants may maintain a suit at law is conceded by the solicitors 
for the défendants. The prohibition in the statute of 1789 against 
suits in equity in the courts of the United States, where the plain- 
tifl has a plain and adéquate remedy at law, has been repeatedly held 
to enunciate or introduce no new doctrine, but it is enforced rigidly 
by the courts of the United States, because, if a suit in equity is 
aUowed, the défendant is eut off from the right of trial by jiuy, which 
is by the constitution of the United States guarantied to him in ail 
common-law cases involving upwards of f 20. There cah be equity 
jurisdiction only when the case in question belongs to one of the 
recognized classes of cases over* which equity has jurisdiction. The 
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question, flierefor^ is, doesitMs caae bdong to one of thoee recog- 
nized classes? If it does, it is because the nature of the all^ed in- 
juiy is eu,ch that it would be difflcult toi establish in a suit at law 
the daimage of the complttihaat, and because to entértaii)L it would 
prevent a multiplicity of suits. TTndoubtedly, Ohancellor Kent lays 
down the correct rule in Jérôme v. Itoss, 7 Johna Oh. 333, that 
cases of ordinary trespass are not within the cognizance of equity; 
but in Livingston v. Livingston, 6 Johns. Oh, 500, 501, he adds a 
qualification which shows the ground of discrimination between 
such trespasses as equity wiU enjoin and those which will not: "There 
must be something particular in the case of a trepass, • * * or 
to make out a cas© of irréparable mischief," in order to authorize 
equity to interfère, and an injunction to issue. 

In Laussats' notes to Fonblanque's Equity, at page 3, he lays 
down the principle which is th© fundomental onei, conçurred in by 
ail thé wiiters upon equity as the basis of equity jurisdiction in 
cases of trespass, {(sfolipws: "The foundation of thds jurisdiction 
of equity is thé pr6l)fil>ility of irréparable mischief, the inadequacy 
of a perCuniàry compensation, and the prévention pf: a ii;iultiplicity 
of suits." The difflculty hae been in applying this principle. Where 
there is a large combinatipn of persons to interfère with a party's 
business by violence, the equity jurisdictipn, if maintainable at ail, 
is hïaintjïlnable on either pf twp grounds,— the nature of the injury, 
ihcludlng the 41flaculty of èstabiistùng in a suit at law the amount 
of actual damages sitfférjèd, or the prévention of a multiplicity of 
suits. The jurisdiction, jfor thèse reasons, waS maintained in the 
following cases: Einack y. Kane, 34 Fed. Eep. 47; Casey v. Typo-, 
graphical Union, 45 Fed. Eep. 135, 144; Gilbert v. Sflckle, 4 Sandf. 
Ch. 381, (marg. p. 357;) Sherry v. PerMns, 147 Mass. 212, 17 N. E. 
Eep. 307. In Osborn v, Bank, 6 Wheat 845, the court says: 

"In those «sasea [-wrbngful transfers of stocks and other secùrltles] the hi.1ured 
party would hâve hla remedy at law; • • • but It Is the province of s 
court of equity In such cases' to arresfc the Injury, and prevent the wrong. 
The remedy is more beneûcial and complète than the law caa give." 

With référence to another class of cases, courts of equity hâve 
sometimes taken jurisdiction for the reason which requires that 
they should take juiâsdiction hère, viz. those cases for spécifie per- 
formance when there could be no adéquate compensation in damages. 
In Taylor v. Neville, cited by Lord Hardwicke in Buxton v. Lister, 
3 Atk. 383, a spécifie performance was decreed of a contract of a sale 
of 800 tons of iron to be delivered and paid for in a certain number 
of years, and by instailments. Equity enjoins in such cases, be- 
cause, though the injured party njay, hâve his suit at law, his 
damages must be conjectural. See Adderley v. Dixon, 1 Sim. & 
S. 607, 611. So in cases of trespass, where a business Is interrupted, 
and the profits of pending enterprises and voyage»; are intercepted, 
the party injured nius| fail of recoverlng full cpmpensation, for his 
damages must at law be î*rgely conjectural; and for this reason, a» 
well as to prevent a multiplicity of suits, he may, by an injunc- 
tion in equity, arrestt the threatened wrongdping, aM prevent the 
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conséquent înjury, wiich. is irrémédiable, because ît consista in tlie 
loss 01 profits wMcli' are not susceptible of proot 

My conclusion, therefoire, is that th© bill of i complaint in this 
cause States a case over whieli a court of equity must take juris- 
diction, in that it is a case wkere the threatened damages are 
irrémédiable at law, as well as one where the equity suit will pre- 
vent a multiplicity of suits. 

As to proof upon the question of fact. There hâve been filed in 
this case in ail 49 afladavits. I subjoin to this opinion a summary of 
each of thèse dépositions. The prépondérance of proof establishes that 
the British steamship Violante arrived at this jwrt from Vera Cruz 
November 29, 1892, and on the 30th the crew was paid ofl. At that 
time the crew made no complaint regarding the food they received, 
or their treatment, or the safety of the ship, and continued at their 
duties imtil about noon of Decémber 15, 1892, without complaint, 
except that some of the crew had asked the captain vphether they 
would be paid before leaving port for the days in which the ship had 
been lying at the wharf, to which he answered he could not do so, 
aâ it would be a violation of ail agreements between the crew 
and the ship. On Decémber 15, 1892, after the ship had been 
cleared from the custoùihouse, and the pUot had come aboard, the 
crew, with the exception of the steward and the cook, retired from 
the ship. Bdng thus deprived of its crew, the ship could not leave 
on Decémber 15th, as contemplated, It is also established that the 
steamer Violante, after her crew left, on the 15th of Decémber, did 
not succeed in getting a crew untU Decémber 24, 1892, after the 
restrainiqg orders had been îssued against the défendants in this 
cause, and that, during the whole period of niae days, the poUce au- 
thorities were called upon, and went to the assistance of the master 
and agents of the vessel in getting a crew; that, while other steam- 
ers in the vicinity had no diflculty in getting crews, the steamer 
Violante was unable to get a crew to stay on the vessel until they 
got the protection of the restraining. orders from this court. 1 
think the évidence establishes that the inability of the ship to 
retain the crew already shipped, and her inability to obtain an- 
other crew, except after the interférence of this court by its restrain- 
ing orders, were due to the acts of the défendants. The évidence 
f ails to connect the défendant Dunn with the unfriendly acts of 
the other défendants. I thlnk the case, upon the question of facts, 
as weU as law, is with the complainants, and that the injiinction 
pendente lite should issue against the défendants, except the defend- 
. ant Dunn. As to him it is refused. 



TALLEY et al. v. CUKTAIN et aL 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1893.) 

No. 33. 

1. CBKDitOKB' Bnj. — WHœN Maintainablb — AssiaiîMEMT FOH BENEFrr of 
Creditobs. 

À creditors' bDl to set aslde an asslgnment of ail the debtor's propertj 
for tiie benefit of creditors may be maiatalired though plalntlff 's clalm 



44 FEDERAL BEPOBTBB, VOl. 54. 

has not been reduced to Judgment, when such claim Is recognized and pro- 
vlded for In the deed of asslgnineiil^ aad is not disputed by the pleadings, 
sinoe it Is obvious that a Judgment ànd exécution would afford no remedy 
at ail, ftnd that there is no remedy at law. 46 Fed. Kep. 580, afflrmed. 

8. Bame— Eqttitt JuBiSDiOTioif— Right ob" Teial bt Jury. 

The debt being thus solemnly admitted by ail parties, and the principal 
question being as to the vaUdlty and construction of the trust created by 
the deed of assignment, equlty Jurisdlction cannot be defeated on the 
ground that, the clalm betng for a money payaient exceeding $20, the dé- 
fendants are entitled to trial by jury under the seventh amendment to the 
constitution of the United States. 46 Fed. Kep. 580, afflrmed. Scott v. 
Neely, U Sup. Ot Hep. 712, 140 U. a 106, distlnguished. 

8. SAMB-^PASTIEa 

In sudhi case the court has power to make a deeree afCectlng the rlght 
of creditors preferred In the assignment, although they are not parties, 
for It is sufflcient that the trustée ■who repreeents them is In court. 

4. AssiGNMBHT FOR Bbnefit DP Crbditohs— Validitt— Pebpbrbnces. 

In Virginia, the fact that an assignnient for the beneflt of oi-editors con- 
tains préférences is ni)t In Itself a bédge of fraud renderïng the assign- 
ment Inyalld. 

6. Bamb— Trustée— AuTHOBiTT to Work tjp Materials. 

In Virginia, the fact that an assignée for the beneflt of creditors is au- 
thori^ed in hls discretioif to complète the manufacture of materlal on hand 
and parliy flnlshed, and thus préserve It, is not an Indioation of fraud 
whlch will InValldate the assignment 

6. Sahe— Assignor's Misconduct. 

Where an assigner for the beneflt' of creditors, after opportunlty, fails 
to explaln his purpose in coUectlng sums of money, some qulte large, im- 
mediately preoedlng the assignment, or to show what disposition, If any, 
he has made thereof, though no act preceding the deed of assignment 
suggeetcd fraud to the assignée, and there was uothing therem to excite 
hls suspicion, such instrument may be held good as to the assignée, though 
the aaàgnor, by hls oonduct, has foifelted hls rlght to a provision for re- 
lease theieln contalned. 

7. Creditors' Bill— Priorities— StatB Practicb. 

The fact that by statute In Virginia a complalnant in a creditors' biU 
obtalns prlority of payment, does not give hlm such priority when the 
suit Is brought In the United States circuit coiirt wltbtn such state. Scott 
V. Neely, 11 Sup. Ot Bep. 712, 140 U. S. 106, followed. 

AppeaJ from the Circuit Court of th.e United States for the Eastem 
District of Virginia. 

In Equity. Creditors' bUl, filed by Curtain & Corner, suing for 
themselve^ and others, against WUliamson Talley, trustée, and Emeet 
H. Chalkley. Deeree for complainants. 46 Fed. Rep. 580. Défend- 
ants appeaL Eevereed in part 

J. Alston Cabell and Legh R Page, for appellants. 
A- L. HoUaday and Wm. Flegenhelmer, for appellee. 

Before BOND and QOFF, Circuit Judges, and SIMONTON, Dis- 
trict Judge. 

SIMONTON, District Judge. lEmest H. ChalMey, a citizen of 
Virginia, résident in Biciunond, became tnsolvent He thereupon 
esecuted his deed, with the expressed désire to convey ail of his 
property of every kind and description in, trust to secure the pay- 
ment of hte.debtis. Carrying ont tbis intent, he conveyed certain 
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{xroperty descrlbed to WOliamson Tàllej, as trnâtee in fee, and adds 
thèse gênerai words: 

"Ali other property of every klnd and description, whether real or peraonal, 
and ail debts, clalms, rights, and securitles to whicb sald Bmest H. Obalkley 
may be entitled, as fully and efEectually as if the same were apedflcally men- 
tloned herein and were hereby specifically oonveyed." 

Among the creditors whose names are mentioned as cestuis que 
trustent of the deed, and whose claims are specifically admitted, 
are Curtain & Corner. The notes due to them are set out in détail. 
Being dissatisfled with the tenus of the assigmnent, they flled a 
creditors' bill, seeking to set it aside as fraudulent and void. The 
a^ignor and assignée answer severally. Each dénies the fraud. 
No objection is made to the form of the bill or to the jurisdiction 
of the court in the pleadings. At the hearing the jurisdiction of 
the court was challenged. The court below overmled the objec- 
tion, and this (which is the ground of the flrst exception) meete us at 
the threshold of the case. Can a gênerai créditer institute proceed- 
Sngs in equity to set aside as fraudulent the deed of his debtor, there 
being no judgment at law on his claun, and no unsatisfled exécu- 
tion? 

Two reasons are suggested in argument why thîs question should be 
answered in the négative: First. That the practice of the court of 
equity always has been to refuse its asBistance to a creditor seeking to 
set aside the deed of his debtor for fraud until he has flrst secured a 
judgment at law, issued his exécution thereon, and has procured a 
retum of nulla bona. Second. That by the constitution of the 
United States the right of trial by jury is preserved tu suits at com- 
mon law when the value in contiroversy exceeds $20. And that, 
inasmuch as the court of equity has no jury, it cannot give relief in 
cases in which the basis of relief is a money demand exceeding that 
sum, the court being called upon, in tiie flrst instance, to establish 
the validity of the debt. 

We will examine thèse. Stated aâ a gênerai proposition, there can 
be no doubt that courts of equity require a judgment and exécution 
and retum as a condition précèdent to setting aside the deed of 
a debtor for fraud. Day v. Washbum, 24 How. 355 ; Jones v. Green, 
1 Wall. 331; Smith v. EaUroad Co., 99 U. S. 401. The principle of 
the rule is this : Before one can corne ruto the court of equity, it must 
appear that he has not a plain, adéquate, and complète remedy at law. 
If he hâve a légal remedy, he must exhaust it. The requirement of 
the judgment at law, exécution and retum thereon, is the best évi- 
dence of this. Can it be shown in any other way? Equity wiU 
never require an act to be done which neceasarily will resuit in fadl- 
ure, or which would be but an idle effort. "Whén the tender or per- 
formance of an act is necessary to the establishment of a right 
against another party, this tender or offer of performance is waived 
or becomes unnecessary when it is reasonably certain that the ôffer 
will be refused." U. S. v. Lee, 106 U. S. 202, 1 Sup. Ct. Eep. 240. In 
Sage V. Eailroad Go., 125 U. S. 376, 8 Sup. Ct Eep. 887, a suit by a 
creditor to set aside a deed, it was objected that he had not sued out 
his exécution, and that retum thereon had not beèn made. The court 
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o^eiriMed,itife!ôbJeetioiil. , .^SaîùgL'on^ eiécutioltt would, acoording 
to the facts and the admission of the parties, havô been an idle cere- 
monj." In Çae^iV- ^e^iiregard, 101 TJ. S. 691, the gênerai question 
ia discùssed, and thé conclusion je re^ched that a judgiaent at l^w 
i&not necessary?if tàe neoessity of the resorfc to a court of- equity can 
be otherwise made to appear. '"But, after ail, the judgméht and 
fnutless exécution are only évidence, that hi^ legai r^piedies hâve 
bépn exhausted, or that he is without remedy at law. They are not 
<îh^^|i(y possible means pt proof . , The necessity of a resort to a court 
of èqiiiljy may be made otherwise to appear. Acoordingly the rule, 
though;, gênerai, is not, without piany exceptions. îfeither law nor 
equity jpeqnires a niéaningless forpi, Tbona sed impossibilia non co^t 
lex.'" MoM, in the deed before up the debtor not only professes to 
co];ivey ■ «uQd assign, but in fact in express words does convey 
and ,ai»^gn, àU his prpperty and .mhts of property to a trustée 
in fee. JŒe haa thus parted irrevocably, as far as he is concemed, 
wlth «11,1^8 assets. They are, under tMs deed, converted into équi- 
table, ti^te, and can be, reached piily in a, court of equity. A judg- 
mentat Jaw could create no liCn on them; an exécution conséquent 
on snch a judgment could not reach them. The retum of niilla bona 
is not only 91 foregone^cpncliision; it would be an idle ceremony. The 
coinpMnaat not onlylçàn hâve no plata, adéquate, and complète 
remedy ^t law; he hasnp remedy at law at ail. The language of the 
6upreme*cpurt in Oelrici&jBT. SpaiJa, 15 Wall. 228, is not inappropriate: 

"Wtieii»,,tiht remedy at law }s of tiila,cbaraçter, [plain, adéquate, and com- 
plète,] mé'iparty seeklhg ];edre8s must pursue It. In such cases the adverse 
pa:rty has $' constitutionàl tlght to a triai df the Issues of fact by a Jury. But 
thWprihâple has no appU(!âtlon to the dase before us. Upon looldng into the 
recciriai Itls clear to our mlnto, not only that the remedy at law would not be 
as eftectuol as the remedy, |n: equity, ;but we do not eee that there Is any 
effectuai reijiedy at ail àt l3;i^. , Besldes,, tJiere Is, an élément of trust in tue 
(Jase lidfhlch, Wherever It exlsts, àîways coriférs jurisdiction ,ln equity." 

This brîngs us to the second objection to the jurisdiction, — ^that the 
court of ;equity, having no jury, cannot pass upon this money demand 
which «xGeeds $20. Upon thiB brandi of the case, Scott v. Neely, 140 
U. S. 112, 11 Sup. Gt. Eep. 712, is relied on. The case of Scott v. 
Neely came from the cirçirit pourt of the United States for the dis- 
trict of Mississippi. Scott had been engaged ia planting, having for 
his factors î^eely's firm. He was not successful, and the complain- 
ants allégea that he owed them as his factors $2,000 on a note, and on 
a balafloe or open accouptfor advanpes, $6,264.89. Scott, during his 
planting opérations, had^porchased real estate, the title of which he 
put iu tàm name of his wife. Complainante, without establishing 
tilieir claJm atlaw, flled thetr bill settông up their demand, claiming 
judgment for it, and that tbe cpnveyanoe to the wtf e be set aside, the 
property; Bold» and the proceeds of sale flrst applied to their claim. 
There isiastatute in Missiâsippl which authorizes the court of equity 
ta thatîStat© to entertaia «uch a suit aM to give suçh relief . Scott 
T- Ke^yheld that thp: Mississippi statuts could not oreate or 

.jconfer such a jurisdictiqn ;on , a, rcourt of equity of the United 
States, and that a court of eqoity of the United States could not 

;< ent^sEtéin such a suit, becawse^iUpoR'ardemand Hbe this, the advCTse 
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party had the right, uïifler thé ' ébnstitation, to hls trial by jniy. 
There was no trust. Tlie plaim of compMaants was strictly on a 
money demand, the larger portion not liquidated, consisting o{ an 
account of advances, interest, crédits, and cliarges. No part of the 
debt was admitted. It had to be established and prove^ after op- 
position and litigation. The eontract itself must hâve been proved. 
There was nothiag to show why the remedy at law was not plain, 
adéquate, and complète. The complaioants had flrst to prove their 
case, then to set aside the deed; and they dadmed that they could 
enter judgment and secure the flrst lien. The complainants had no 
lien on or interest in the property. The main issue in the case was 
whether the courts of the United States could and would enforce the 
state statute. It seemed to be admitted on ail sides that without 
such a statute the court had no jurisdiction. The inévitable conclu- 
sion was reached that, as state législatures cannot take away, so they 
cannot confer, jurisdiction on the courts of the United Statea. In 
the présent case we hâve an acknowledged debt, admitted in the most 
formai way, binding grantor and grantea The pleadings dispute iit 
in no way. The deed conveys ail the property of the debtor in trust 
for many ereditors, among them thèse complainants, by name and 
amount The assigne^ cannot recall this act of hist The assignée 
cannot divest himself qt the trusts, or diminish ihe interest of the 
complainants in them. Indeed, the interest inberes in the complain- 
ants themselves; and, although they deny the validity of the deed, 
and déclare it void, if they f ail in their contention, it would seem that 
they can reçoive their interest undar it. The question made in this 
court — ^the only question — ^is the validity of certain trusts iq Uiis 
deed. They are to be pas^ upon and adjudicated. If their validity 
be sustained, they will be administered under the supervision of the 
court If any of them be held invalid, they will be disregajded. If 
ail the spécial trusts are invalid, one remains, and that is for ail 
creditors, and that the court can administer with that equality, which 
is equity. It is true that the complainants deny the validity of the 
deed. But this déniai cannot defeat the trusts, if any exist, nor 
afifect créditera who hâve conie in under this creditors' bUl, nor de- 
feat the iurisdiction, which does not dépend on the attitude of the 
complainants. The aidi of the court has been sought to construe a 
trust. Having jurisdiction to do this,— its peculiar province, — ^it can 
go on, and give such relief as it may think proper upon the whole 
case. Story, Eq. Jur. § 64k. In the case of Oelrichs v. Spain, above 
quoted, 15 Wall. 228, we hâve seen the court, discuasing this same 
provision of the constitution, use the words: "Besides, there is an 
élément of trust in the case which, where it exista, always confers 
jurisdiction in equity." In Case v. Beauregard, 101 U. S, 691, also 
quoted above, the point decided is that whenever a créditer has a 
trust in his favor, or a lien upon property for a debt due to Mm, he 
may go into equity without exhausting his légal processea or remé- 
dies. In Scott V. Neely, 140 U, S. 112, 11 Sup. Ct. Eep. 712, the 
leamed justioe who delivered the opinion of the court says: 

"in aS cases In which itie court of eqtilty Interfères to ald the euforeemeat 
of remeâiea at law there mnst be an acknowledged debt, or one eetabllshed by 
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a Jud^ment rendered, accompaaled by a rlgbt to the appropriation of tixe prop- 
ertjr of tîie débtor for Its payment; or, ta» speak wifli greater aocnracy, ther» 
mvst be, in adâitton to such acknowleâged or establlshed debt, an ïnterest in 
the propecty, or a lien thereon, oreated by contraot or sonie dlsUncti légal 
prooeeding." 

He puts it again: 

"It is tlie existence, before the suit in eqtilty Is Instltuted, of a lien upon or 
Interest in the property, oreated by contraot, or by contribution to Its value by 
labor or materials, or by judldal prooeedings had, wtiich dlstlngulahes cases 
for the enforcement of such lien or interest from the case at bar." 

There can be no question that complainants hâve an interest in the 
property under this deed. At ail events, neitker of the défendants, 
grantor nor grantee, oan aver the contraiy. If, then, the case cornes 
withitt the normal jurisdiction of a court of equity of the United 
States, either because it deal» with trusts and équitable assets, or 
because <}oniplainants hâve no plain, adéquate, and complète remedy 
at law, wé escape the provision of the constitution relied oik "This 
provision, edwectly interptètéd, caUnot be made to embrace the es- 
tabllshed exclusive jurisdiction of courts of equity, nor that which 
they hâve éxercised as concurrent with courts of lavr; but it should 
be undeii*to6d as limitedto rights and remédies peculiàrly légal in 
their natul%, and such as it Was proper to ass^t in comiB of law, and 
by the ai^rûpriate mode» ÉiSid proceedings of courts of law." SMelds 
V. Thomas, 18 How. 262; 

Wè overrtde the exception; and sûstain the jurisdîotion. In thia 
connection it must be statêd that in Peters v. Bain, 133 U. S. 670, 
10 Sup. Gt Kep. 354, a case just like this was entertained, with no 
suspicion où the part of the late chief justice, who heard the case 
on circuit, or of the supiieihe court, who affirmed him, that the 
ooitrfc'hftd no jurisdiction. 

The seiebnâ exception dénies the right of the court below to 
make ahy orda? or decréè' affeeting the rights Of the preferred 
creditors în the deed of Chalkley without flrst requiring them to 
be made parties. The trustée of this express trust represents ail 
tiie cestuis que trustent. They need not be made partiea Kerri- 
son V. Stewart^ 93 TJ. S. 156. This exception was properly aban- 
doned at thé hearing. 

The third and fourth exceptions bring up the question of the 
validity of the deed. Tbe court beloW set it asîde as fraudulent 
In cônstruing this assigninent, we foUow the décisions of the court 
of last resort in Vù-ginià. Lumber Co. v. Ott, 142 TJ. S. 628, 12 
Sup. et. Eep. 318. In Virginia, the grantee or assigne© of a deed 
like this stands as a bona flde pm-chaso". To invalidate the deed, 
notice of the ft-aud must be brought home to him. Peters v. Bain, 
133 U. S. 686, 10 Sup. Ct. Rep. 354. It would appear that it is not 
the motive or conduct of the maker of the deed which alone can 
invalidate it. The grantee or assignée must hâve cognizance of, or 
at least be put in the way of notice of, the fraud, before the deed can 
be invalidatêd. This notice can be had either from the provisions 
of the deed iteelf or from fàcts dehors the deed, known or within 
the means of Ipiowledge by the grantee, Frqpi the testimony taken 
in the cause there is no reason to suspect that the trustée was cog- 
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nizant of any fact o¥ circumstance dehors the deed from which he 
could conclude or be led to the conclusion tiiat the assignor con- 
templated a fraud. On the notice of fraud on the face of the deed 
the suprême court in Peters v. Bain uses this language: 

"The doctrine in Virginia, setûed by a long and unlnterrupted Une of dé- 
cisions. Is that, while there may be provisions in a deed of trust of such a 
character as of themselves to furmsh évidence sufflcient to justlfy the infer- 
ence of frandulent Intent, yet this cannot be so except whenthe iuference 
is so nbsolutely irrésistible as to preclude Indulgence in any other." 

We hâve carefuUy ezamined the deed, and in the light of this 
utterance of the suprême court we cannot see an inf erence of fraud- 
ulent intent so irrésistible as to preclude indulgence in any other. 
The deed, after stattng the property assigned, and adding the gênerai 
clause embracing ail his property and rights of property of every 
description, déclares the trusts. It puts the trustée in immédiate 
possession of everything connected with his business, his books 
and papers, and ail of his personal property. It gires him discré- 
tion to complète the manufacture of leather in the course of manu- 
facture, and to work up the material on hand, with authority to 
purchase such material as may be necessary for this purpose. Ù he 
do not deem this expédient, or if a majority of the creditors secured 
in this deed object, he is to sell everything as it stands. He has 
power and instructions to coUect in ail assets, with authority to 
pay ail necessary expenses, to this end. The proceeds of ail sales and 
the resuit, of ail collections are to be distributed among the creditors 
with préférences: First, the costs and expenses of the assignment, 
the commissions of the trustée, and fee to the counsel preparing 
the deed; second, certain debts of Ohalkley, accommodation paper 
and notes due banks, an overdraft in one bank, and one week's 
wages to his employés; third, certain other debts of Ohalkley, among 
them notes due to complainants, with a gênerai clause, including ail 
debts inadvertently omitted, in which he is principal debtor; 
fourth, his security debts; fifth, ail other creditors. After the fourth 
class come thèse words; 

"But this deed is made upon the distinct understanding that no créditer 
hereby Intended to be secured In the above classes shall receive any bene- 
fit Ti'batever under it nnless he sball, within nlnety days from the date of Its 
recordatlon, signll^ In writing his acceptance of the provisions of this deed, 
and release the said Ernest H. caialkley from ail further llabUlty for his debt" 

The discrétion given to the trustée to work up material was not 
in itself fraudulent; stiQ less does it furnish an irrésistible inf erence 
of fraud. The business assigned to him was a tannery, and the 
completion of the manufacture of material in the course of manu- 
facture probably prevented its destruction. Indeed, this same 
trustée, under tiie «sanction of the court below, did exercise this 
same discrétion. "Nor are the préférences a badge of fraud, under 
the décisions in Virginia. Peters v. Bain, 133 U. S. 680, 10 Sup. Ot 
Rep. 354. The décisions of Virginia allow the requlrement of a 
release in an assignment. Skipwith v. Cunningham, 8 Leigh, 271; 
Paul V. Baugh, 85 Va. 955, 9 S. E. Rep. 329. So, treating this 
deed from the etandpoiat of the trustée or assignée, and bearing in 
v.54F.no.l — 4 
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minâliiiat'liOiïact preceding the |û»îgnment suggéstiiig fraud in ita 
exécution was knowu t» Mm, there was nothing iii the deed to excite 
his suspicion; 'Ithad in it proTÏfidom known ^ Virginia^ and sanc- 
tioned by a long line of décisions o' her highfist Court. But when 
we exaimne!,tli.e facts dehors tl^e deed as madeknpiwn by tbe évi- 
dence, and^scover the conduct of the grantor, we cannot resist 
the conclusion that lus actions were of the most su^icious charao- 
ter, and the inferencés of fraud on bis part almost irrésistible. It is 
proved that he was in the fréquent receipt of sums of money, some 
of large ainôunt, juàt preceding-+-indeed, almost up to — ^the day on 
Which he made his dôed. For this he bas had full opportunity of 
making complète explanation. He bas attempted none wbatever. 
What purpose he had in coUecting thèse sums of money, what use 
he made of it, wbether be made any disposition of it at aU, — the 
answers to thèse questions be could easily bave ma<de. He had not 
only the opportunity, but the right, to make tbem. He bas said 
nothing. WhUe the courts in some states, and, among tbem, the 
stateof Virginia, permit a deed of this kind to rèquire a release as 
a condition précèdent, it ; is granted reluctantly. It is never pW' 
mitted onless there is on the part of the assigning debtor a fuïl 
and free surrender ôf ail of hia property, clearly and distinctly, and 
a ffanik, unambiguous statëment of bis affairs» If he demands this 
benefiti he must do so with clean hands. In this case tke ^position of 
the asâignor bef ore tbi» court is not of this character. So far as we 
areJÉbte to judge of Ms- actions, he witbbolda miwrtant knowledge 
from his creditors, and he is entitled to no considération. WhUe 
the deed is good as to the trustée, tbia provision for a release, inserted 
wholly for the beneflt, of the grantor, cannot bë sustained. The 
conveyance to the trustée can be sustained, although we hold that tb? 
debtor bas forfeited this provision. Cîompare Denny v. Bennett, 128 
U. S. 489, 9 Sup. et. Eep. 134; Cunningham v. Norton, 125 U. S. 77, 
8 Sup.iCt. Eep. 804; Peters v. Bain, 133 U. S. 688, 10 Sup. Ct Eep. 
354. With this exception, we uphold the deed, and to this extent 
sustain the exceptions. i 

This.is a creditors' bilL In this court the cpmplainant in a cred- 
itors' bill of this character obtains no priority of payment. Day v. 
Wàsbbum, 24 How. 355. Buch priority may be îdlowed under the 
Virgiflia statute, but this cannot guide this cç^ui^t Scott v. Neely, 

So far Bs the décision of the circuit court is in conflict with this 
opinion, it is reversed. Let the case be remanded to that court for 
such'other.proceedings as may be necessary. 



BAliTIMORB & O. TEL. CO. OF BALTIMORE GOUNTY et al. v. IN- 
TERSTATE TEL. CO. 
(Ctréult CioTirt of Appeals, Pourth Circuit Febniaty 7, 1893.) 

No. 28. 

1. COBPOBATIOirB— COHTBAOTS— InsOLVENCT— LiABILITIBS— TeTOT FuND. 

A rallroad oompanjr, ownlng an extenslvé telegraph System, cauaed the 
incorporàtloa of a telegrapb company by Its iiffiOtais^' futnisbied its entlre 
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capital stockj and In the name of suoh tele^rai^ company contracted with 
complatoant. For breach of such contract, complaJnant recovered judg- 
menï against the telegraph company. The railroad company ôold the en- 
tlre telè^aph plant, recelved ail the considération, and left the telegraph 
company insolvent, and without aesets of any klnd. Bdd, that the money 
realized by the railroad company from euch sale was in Its bands a trust 
fund properly applicable to the payment of such judgment, and that pay- 
ment thereof would be enforced by a conrt of equity. 51 Fed. Rep. 49, 
afflrmed. 

8. Samb — Cbbditob'b Bill — MuLTiFAHiotJSîrESB. 

A credltor's biU seeklng to compel payment by the tallroaxl company of 
the judgment against the telegraph company, to which bUl both compa^ 
nies are made parties, and wMch sets out the judgment, exécution, and 
retum tlîereof unsatisfled, and the Insolvency of the telegraph company, 
by reason of the sale of its plant by the railroad company, Is not multi- 
farious. 

8. Bamb— WAnrEB. 

The fact that complalnant elected to sue the agent, the telegraph com- 
pany, and take judgment against it, did not .preclude it from maintaining 
the suit against the railroad company t» compel payment of such judgment. 

4. Samb— Rbckivbbs— Appoihtmbnt. 

There being no outstandlng debts of the telegraph company, except that 
of complainant, and possibly a claim for advances on the part of the rail- 
road company, the appointment of a receiver for the telegraph company 
was unnecessary. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

In Equity. Bill by the Interstate Telegraph Company against 
the Baltimore & Ohio EaUroad Company and tilie Baltimore & Ohio 
Telegraph Company of Baltimore County to compel the payment by 
the railroad company of a judgment recovered by complainant against 
fhe telegraph company. Decree for complaJnant. 51 Fed. Hep. 49. 
DefendMits appeal. Afflrmed. 

C. J. M. Gwinn, for appellants. 

N. P. Bond, E. D. Morrison, and 0. E. Warner, for appellee. 

Before BOND and GOFF, Circuit Judges, and SIMONTON, Dis- 
tHct Judge. 

SIMONTON, District Judge. The Baltimore & Ohio Eailroad 
Company used in connection with its railroad System lines of tele- 
graph wires, with pôles and plant. They facilitated the business 
of îke railroad. With the view of diminishing the expense of this 
télégraphie System, and of increasing its usefulness, the Baltimore 
& Ohio Eailroad Company determined to open it to use by the public. 
Pursuing thj^ plan, it eitended its lines in many directions. Be- 
tween the years 1877 and 1885, it established a system of more than 
6,000 miles of pôles, and 47,000 nules of wire, costing millions of 
dollars. The method adopted by the Baltimore & Ohio Eailroad 
Company in developing this plan was the formation of a munber of 
corporations in seTaral states of the Union, ail bearing the dis- 
tinctiye prefix "Baltimore & Ohio," and known respectively as the 
Baltimore & Ohio Telegraph Company of minois, or of Ohio, or of 
New Jersey^ etc., as the case may hâve been. Each corporation had 
small capital.. The corporators w^e officiais of thé railroad com- 
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pany, aûd the capital stock was ail paîd by tàe railroad compaay. 
At the heàià oi ail tMs télégraphie system, as itis gênerai manager, 
was David H, Bâtes. He held his position by the appointaient of 
the Baltimore & Ohio Baiiroad Company, directly. At one time 
after this appointaient he fllled the place of président of the Balti- 
more & Ohio Telegraph Company of Baltimore City, -which was the 
central part of the system. When the use of this company was dis- 
continued, he in like manner became the président of the Baltimore 
& Ohio Telegraph Company of Baltimore Gounty. This last-named 
Company was incOTporated 2d November, 1885. Its capital stock 
was $100,000. AU of its corporators were ofQcials of the Baltimore 
& Ohio Baiiroad Company. Every dollar of the capital stock was 
paid by this railroad company, for whom, and for whose use, the nom- 
inal stockholders held the stock. This new corporation, the Balti- 
more & Ohio Telegraph Company of Baltimore Oounty, became the 
center of the télégraphie system. It controlled and operated aU the 
lines theretofore controlled or operated by the railroad company and 
its telegraph corporations. It was in possession and control of 
the plant on the lines of the railroad company^ and outside and be- 
yond thèse lines owned valuable plant. Although its capital was but 
$100,000, its outlay extended into millions and was supplied by the 
railroad company. The record does not disclose whether it had any 
money in its treasury. Ail réquisitions for money were made by the 
manager upon its treasurer, who was also treasurer of the railroad 
company, and thèse were met promptly. In the mode of dealing be- 
tween tïe railroad company and the telegraph company, thèse were 
treated as advances. At one time there was a plan projected 
whereby a contract of purchase should be executdd between the two 
companies, and a bond or bonds were to be executed by the tele- 
graph company to the extent of $6,000,000, to be secured by a mort- 
gage of the plant, and intended to cover ail money transactions 
between them. The bond or bonds were executed. The mortgage 
nevOT was executed. AU of the transactions and expenditures of the 
telegraph company were under the supervision and control of the 
raUroad company. It is difficult to flx the exact relation between 
thèse two companies, — whether the radlroad company exercised its 
control as the sole stockholder, — that is to say, as the only person 
having any bénéficiai Interest in its stock, — or whether as the prin- 
cipal controlling its agent, or whether the telegraph company was 
one of the bureaus or departments of this great railroad system, for 
which a charter of incorporation had been obtained simply for con- 
venience, or whether it exercised control as lessor ojer its lessee, or 
as creditor over itS debtor. Be this as it may, the identity in action of 
the two corporations was complète. On 17th December, 1885, the 
Baltimore & Ohio Telegraph Company of Baltimore Oounty entered 
into a contract with the Interstate Telegraph Construction Comi)any 
of Michigan, foUowed by a supplemental contract made 30th Novem- 
ber, 1886. Thèse oontracts relatéd to the extensions of the Une 
of télégraphie communication and territory. They contained certain 
covenants which need not be detailed. WhUe thèse agreementa 
were in full force and operation,-^that is to say, on 15th October, 
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1887, — the Baltimore & OMo Bailroad Company, for the sum of 
$5,000,000, and the payment of $60,000 per year for 50 yeara, sold and 
conveyed to the Western Union Télegraph Company the entire line 
and System operated, controlled, and owned by tie Baltimore & 
Ohio Télegraph Company of Baltimore County, and aU the plant and 
privilèges connected therewith. It aJso directed and accomplished 
the assignment and transfer to the Western Union Télegraph Com- 
pany of ail the capital stock in the Baltimore & Ohio Télegraph 
Companies heretofore referred to. After this iconveyance and 
transfer the Baltimore & Ohio Télegraph Company of Baltimore 
County could not any longer perform its covenants with the Inter- 
state Télegraph Company, having been dennded of its property and 
plant thereby. Thereupon the latter company brought its suit on the 
law side of the circuit court for the district of Maryland and re- 
«overed judgment against the Baltimore & Ohio Télegraph Company 
in the sum of $25,000. Execution was issued on this judgment, and 
retumed nullà bona. Upon this the Interstate Télegraph Company 
instituted proceedings on the equity side of the same court against 
the Baltimore & Ohio BaUroad Company and the Baltimore & 
Ohio Télegraph Company of Baltimore County, seeking the pay- 
ment of this judgment. Each of the défendants flled its demurrer 
to the bUl as multifarious. Thèse demurrers were orerruled in the 
court below, and its action thereon is the ground for the first and 
second exceptions. 

"It is impracticable to lay down any rule as to what constitutes 
multifariousness, as an abstract proposition. Each case mnst dé- 
pend on its own circumstances, and much must necessarily be left, 
where the authorities leave it, to the sound discrétion of the court." 
Oliver v. Piatt, 3 How. 411; Attorney Général v. Cradock, 3 Mylne 
A C. 85; Story, Eq. PL §§ 530, 540. The purpose of this biU is 
to reach certain moneys alleged to be in the hands of the Baltimore 
& Ohio Kailroad Company, and which, it is charged, are applicable to 
the debts of the Baltimore & Ohio Télegraph Company of Baltimore 
County. It sets ont the intimate relations between tiie two compa- 
nies, whereby the affairs, business, and property of the télegraph 
company were controlled by the railroad company; 'that, taking 
advantage of this, the railroad company has sold to the Western 
Union Company a large and valuable télégraphie plant, theretofore 
under the opération, control, real and apparent ownership, of the 
Baltimore & Ohio Télegraph Company of Baltimore County, and had 
appropriated the money derived from said sale to its own use; 
that this money reaUy belonged to the creditors of the Baltimore 
& Ohio Télegraph Company. It sets out its judgment, exécution, 
and the return thereon, and the insolvency of the Baltimore & 
Ohio Télegraph Company, by reason of the action of the railroad 
«ompany. As the complainant vforks out its rights through the 
télegraph company, it is made a party défendant. As this is a 
credltor's bill, it seeks no direct payment to itself, but to a receiver, 
whoee appointment is asked for in behalf of ail creditors who may 
come in to this suit. The scope, purpose, and proposed resuit of the 
4)111 are one. It could not be maintained without making boUi 
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def ©ttdants ï)arties tk^reto. The jQdgmeJlt of the circuit court over- 
ruling tlie demurrers ia affirmed. ; > ' 

Leayeîof tKe court to that end haviog:been giveri, both defendatits 
aiiswered. Teefâmony : was takeiL The cause was heard on the 
meritsw iTlte court ordered the paymént of this judgment by the 
Baltiniore & Ohio Eailroad Company. The remainlng exceptions 
attack tjiis discree. 

Afi! we haw seen, the Baltimore & Ohio Telegraph Company of 
Baltimore Connty was in the opération, possession, and control 
of the «ntire telegrapliic System inaugûrated by the Baltimore & 
Ohio Eailroad Company. With respect to so much of the plant 
as was beyond the Unes of the railroad company, it would seem 
that the telegraph company was the owner thereof. With respect 
to so much off the plamt as was on the lines of the railroad, the 
telegraph company was in possession of, and operated it, in some 
sort of capaoity, either as lessee, agent, or under operating contract, 
or as vendee.; In whatever capacity, and under whatever title, it 
held, two facts are clear: That to tiie world the Baltimore & Ohio 
Telegraph Company of Baltâmore Oounty appealred to be the owner; 
and in reality it was under the control, management, and direction 
of the Baltimore & Ohio Eailroad Company. The ' manager of the 
entire telegraph System was the sélection of, and anploye of, the 
railroad conipany, holding the position of président of tiie telegraph 
company, simply because of his sélection and employment, and not 
by the actioa of any board of directors; this manager knowing 
nothing of any meeting of such a board, and never having attended 
one. The Baltimore & Ohio Eailroad Company, using this control, 
sold the whole of the piJoperty operated, controUed, managed, and 
owned by the' Baltimore & Ohio Telegraph Company tO the Western 
Union Telegraph Company, and received and appropriated the pro- 
ceeds of the, sale. Thereupon the telegraph company became and 
was totally insolyent. Jus this telegraph company was a corporation, 
under the, Ôiycumstances stated, its property and assets were a trust 
fund for iiie payment of ail of its creditcœs. Curran v. Arkansas, 15 
BCow. 304; ,^wyer v. Hpag, 17 Wall. 620. When, therefore, the 
Baltimore &' Ohio Eailroad Company took possession of, controUed, 
and appropriated this property and its proceeds, it took them im- 
pressed with thèse trusts, and is boùnd by them. This resuit fol- 
lows, whetiier it acted as sole bénéficiai owner of ail its stoclî, or as 
créditer whohad made large advances, or as priucipal who had placed 
large and valuable assets in the hands of its agent, as ostensible 
owner, and thus secured its crédit, or as vendor who had sold on 
crédit without taking mortgage sécurity, or as lessor who had 
entered upon the possession of its lessee. 

The Baltimore & Ohio Eailroad Company insists that the com- 
plainant, before his actioijat law, had the choice of suit against it as 
principal, or. the.telegraphi> company as agent; that it made the élec- 
tion, and having obtainëd judgment agaihst the telegraph company, 
and «itered it, it can no longer maintain an action against the raÛ- 
road company, the alleged principal. We are not called upon to dé- 
cide whether the rnle ;wMch prevaijb in Westminster Hall, and 
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wMoh sustains this position, (see 2 Smith, Lead. Cas. [8tli Ed.] pt 1, 
p. 38G, etc.,) is the law of this court, or whethier we will follow the 
broader rule adopted in some of onr states. Maple v. Eailroad Co., 
40 Ohio St. 313. The bill is not a proceeding against the raUroad 
Company for damages upon a breach of contract by its agent. The 
question of damages has been made and deoided. The purpose of 
tiie bill is to follow in the hands of ihe railroad eompany moneys 
which, ex equo et bono, are applicable to the debts and contracts of 
the telegraph eompany, taken by the raUroad eompany with knowl- 
edge of this. It seeks restitution. 

One other exception must be noticed. The testimony in the case 
shows that there are no outstanding debts of the Baltimore & Ohio 
Telegraph Ck)mpany of Baltimore County but this one held by 
complainant, and perhai)s a elaim for advances on the part of thÂ 
Baltimore & Ohio Bailroad Company. This belng the case, the cir- 
cuit court evidently saw no reason for the appointment of a re- 
ceiver, and we concur in this view. The railroad eompany, if it be 
a creditor, has mixed the trust f unds with its own, and must pay. 

The last exception, as to costs, is within the discrétion of the 
circuit court. The exceptions to the circuit decree are overruled, 
and the decree afflrmed, with costs. Let the case be remanded to 
that court for snch further proceedings as may be necessajy. 



PEBSIDBNT AND TRUSTEES OF BOWDOIN COLLEGE et aL T. MBR- 

KITT et al. 

(Circuit Court, N. D. Callfomia. February 3, 1893.) 

1. Contracts— Validitt— Promise not to Contkbt a Wilu 

Certain helrs of a deceased testator, In considération of property valned 
at about $500,000, conveyed by deed to the testator's slster, who was 
the principal legatee and devisee, aU the property of whlch the testator 
dled seised or possessed, promislng not to dispute or oontest any disposi- 
tion of the said property, "or of any property whlch may be acqulred there- 
from or thereby," made or to be made by her, either by deed or by wUl. 
Hdâ, that the agreement appUed only to the property whlch she derived 
from the estate of the deceased testator, and not to any other property 
whlch she might own at the time of her death, and was valld and upon 
Bufflcient considération, slnce it was not a contract by wliich the promlsora 
renounced their status as her helrs. 

8. FEDERAL COtJRTS— POLl,OWINO StATB PrACTICK. 

Civil Code Cal. § 863, provlding that every express trust tn real property 
vests the whole estate In the trustées, subject only to the exécution of the 
trust, and that the beneficlaries take no estate or Interest In the property, 
but may enforce the performance of the trust, does not deprive a fédéral 
court, slttlng In equlty. In Califomia, of jurisdlctlou of a suit by benefl- 
darles to-remove a cloud on the légal title. 
It. Tkusts— Bbnbficiaribb. 

Where trustées neglect to défend thelr légal tWe to the trust property 
the beneficlaries may do so, and may sue to remove a cloud on the title, 
although the trust deed giyes the trustées uncontrolled discrétion for five 
years In execuUng the trust. 

4 Samb— Parties. 

Such a suit can be melntaJned by some of Hie benefldaries wlthont 
jotnlng others as parties^ when the court can do Justice to the parties before 
It wltbout injury to such others. 
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In Equity. Bill by the Presideiit and Trustées of Bowdoin Collège 
and Qthers against James P. Merritt, Frederick A- Menltt, and 
others to remove a cloud on the title to certain property in which 
the complainants aie interested as beneflciaries. Heard on demur- 
rer. OTaruled. 

Statement by HAWLEY, District Jndge. 

Thls is a suit In equlty brought by the Président and Trustées of Bowdoin 
Collège, a corporation, and 50 différent Indlviduals, suing In behalf of tbemselves 
and of ail qtber beneflciaries of the .tn?st deed made and executed by the late 
Catherine M. Garcelon to John A. Stanly and Stephen W. Purrington -who 
may chose to corne in and unité with them in the prosecution of thls suit, 
against J. P. Merritt and F. A. Merritt, the real défendants, and Thomas 
Pratiier and WllUam E. Dargie, who are interested under contracts and pdw- 
ers of attomey from the Merritts, and John A. Stanly and Stephen W. Pur- 
rington, as trustées under and by vlrtue of the deed of trust set forth in the 
bill of coihplalnt,' bearing date April 21, 1891. The corporation known as the 
"Preddent and Trustées of Bowdoin Collège" Is alleged to be duly organlzed 
and èxisting Under the laws of the state of Maine, and Is a citizen and rés- 
ident of siaid State. The other complainants are alleged to be cltizens and 
résidents, respectively, of certain named states, and nojie of them are cltizens 
or résident» of the state of Callfomla. The défendants are ail cltizens and 
résidents of the state of CaJlfomia. 

The bill Is quite lengthy. It allèges, among many other thlngs, that on the 
17th of Angust, 1890, Samuel Merritt dled testate, selsed of a large estate 
conslstlng of real and personal property. That his only- helrs at law were hls 
sister, Mrs. Catherine M. Garcelon, and hls nephews, J. P. and F. A. Merritt 
That he gave to eadi of hls nephews a legacy of $500 per annum for a perlod 
of 10 years, and bequeathed and devlsed the great bulk of hls estate to his 
sister, Oathertoe M. Garcelon. That on the 15 th of September, 1890, the will 
of Samuel Merritt was duly probated. That the nephews, being dissatisfled 
with the provisions of the will, threatened to institute and prosecute 
a contest of said wUl upon the grounds that the said Samuel Merritt was un- 
duly prejudlced and influenced against them. That an attomey was employed 
by them to represent their Intèrests, and to negotlate With the said Catherine 
M. Garcelon for a compromise, settlement, and adjustment of thelr rights 
in and to ail of the estate, real and personal, of which the said Samuel Mer- 
ritt was selaed ot possessed at the time of hls death. That such negotiatlons 
were carried on, and resulted, on the l4th of November, 1890, in a compro- 
mise agreement and family arrangement duly executed In writing. That 
thereafter, and bétween the said 14th day of November, 1890, and the 20th 
day of February, 1891, the feald Catherine M. Garcelon did fully perform ©ach 
anid every promise and agreement made by her in and by said contrâct bear- 
ing date Noveinber 14, 1890, by paylng the said J. P. Merritt and F. A. Mer- 
ritt the full sùm ôf $125,000, and by paylng to J. N. Knowles, who had been 
agreed upon as trustée by the said Catherhie M. Grarcelon and the said J. P. 
Merritt and F. A. Merritt, the further sum of $6,150, and by convejUig to 
said Knowles, as trustée, for the use and benefit of the said J. P. Merritt and 
F. A. Merritt, several pièces and parcels of real estate, of the estlmated and 
appralsed value of $368,850. That as a part of said settlement, covenants, 
and contracts It was expressly stipulated that the nephews, J. P. and F. A. 
Merritt, should convey to said Catherine M. Garcelon ail the estate, real and 
Personal, of which the said Samuel Merritt dled selsed or possessed, and spe- 
ciaUy ail interest in said property, real and personal, which the said J. P. and 
P. A. Merritt,' or either of them, might hâve had or clatmed If the said Samuel 
Merritt had dled intestate. That in pursuance of said stipulation the défend- 
ants J. P. and F. A. Merritt dld, on the 14th of November, 1890, exécute, 
acknowledge, and deUver a certain deed to the said Catherine M. Garcelon, in 
and by which the said J. P. and F. A. Merritt dld convey to her ail the prop- 
erty, real and .Personal, of which the said Samuti Merritt dled selsed or pos- 
sessed, and viMoti deed contains the f ollowing covenants and agreements, 
via.: 
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"And for the consideratloii aforesald we do Jototly and severaUy agrée, for 
ourselvee and for our hrfrs, to warrant and def^id the tltle of the said Cath- 
erine M. Oaroelon, and her devisees, l^^tees, and asAgas, against any and 
ail claim to the property aforesaid, and every part and parcel thereof, to be 
made by us or either of us, or by our heirs or the heirs of either of us, or by 
any one clalming ot to claim by, through, or under us or either of us, savlng 
and exceptlng only such" claim as we or either of us may hereafter be able 
legally to assert as devisee or derlsees, legatee or Icgatees, under the last will 
and testament of the said Catherine M. Garcelon. And for the considération 
aforesaid we do hereby jointly and severaUy covenant, promise, and agrée, 
for ourselves and each of our heirs, to and with the said Catherine M. Garce- 
lon, her heirs, devisees, legatees, executors, admlnlstrators, and assigna, that 
neither we, nor either of us, nor the heirs of either of us, shall or will in any 
manner or to any estent, question, dispute, or contest any disposition of the 
property above mentioned or referred to, or any part thereof, or of any prop- 
erty whlch may be acquired therefrom or thereby, which the said Catherine 
M. Garcelon faïay hâve made or may hereafter make, either by deed or by 
her last wiU and testament. And for the oonsideration aforesaid we do each 
hereby forever relcase and discharge the said Catherine M. Garcelon of and 
from ail obligation to make any other and ftuilier property provision for us, 
or either of us, by reason of the oontlngency that either of us may be one of 
her heirs at law, hereby acknowledging that she has already made ail such 
provision that is reasonable and just, and to our satisfaction." 

That it waa further stipulated to the end of securing to said Catherine M. 
Garcelon the right to dispose, by wiU or deed, of aU the property derived by 
her from the estate of the Said Samuel Merritt, f ree from any rlght of the said 
J. P. Merritt and F. A. Merritt to dispute or question or contest the legality or 
validity of such disposition, by reason that they might be her heirs at law at the 
time of her death. That for the purpose of carrying tnto effect such stipula- 
tion and agreement, the counsel for the said J. P. and F. A. Merritt and of 
the said Catherine M. Garcelon did prépare a certain writing to be executed by 
the Said Merritts, in and by which they were to covenant to and wlth the said 
Catherine M. Garcelon that they, nor either of them, nor their respective 
heirs, should, or would at any time thereafter, assert any right, title, or Inter- 
est as heirs or heirs at law of the said Catherine M. Garcelon to the property, 
real or personal, derived by her under the last wUl and testament of the said 
Samuel Merritt, and the same was fully, falrly, and perfectly explalned to the 
said J. P. Merritt and P. A. Merritt by their said counsel; and after such ex- 
planation, and with fuU Imowledge of the purpose and effect thereof, the 
same was executed by the said J. P. Merritt and F. A. Merritt contempo- 
raneously wlth the exécution of said agreement bearing date November 14, 
1890. That one of the leading motives and Inducements which caused the 
said Catherine M. Garcelon to entertain any proposition for the compromise 
and settlement of the alleged claim of the said nephews to any part of the 
estate of the said Samuel Merritt was her eamest désire to avold and prevent 
a famlly scandai, which might seriously affect their future prospects in Ufe. 
That on the 21st of April, 1891, the said Catherine M. Garcelon made, execut- 
ed, acknowledged, and deUvered to the défendants Stephen W. Purrington 
and John A. Stanly a deed of oonveyance, an asslgnment and transfer of a 
large amount of real estate and personal property. In ail of the aggregate value 
of $1,200,000. That aU of said property, real and personal, was and constituted 
a part of the estate of the said Samuel Merritt, and was derived by the said 
Catherine M. Garcelon therefrom. That on the same day the said Catherine 
M. Garcelon and the said Stephen W. Purrington and John A. Stanly made, 
executed, and acknowledged a certain déclaration of trust, declaring and spe&- 
ifying the trusts upon which the aforementioned deed of conveyance and as- 
slgnment were made by the said Catherine M. Garcelon, and accepted by the 
said Stanly and Purrington. That according to said déclaration of trust, 
after payment by the said trustées of the sum of $211,300, in the aggregate, 
to a great many indlvidual beneflclaries, includlng ail the oomplainants other 
than the Président and Trustées of Bowdoin Collège, the said trustées were 
directed, after the conversion of the estate into money or intereet-bearing 
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seouTitles, 'lio divide tbe réddue of snld, trust property toto twounequal parts 
of «dx tentbt nud four tentlus éacli, and to pay to complalnaats tjiç Président 
and Trustflfls of Bowdoin Collège ti^ç.four^tentbs part thereof, and to pay the 
remainlng dz tentlis thereof to the tnistees of the Samuel Merritt Boepital. 
That by irtrtue of sald déclaration of trust, tiie Président and Trustée» of 
Bowdoin Collège are dlrectly interested in the proper administration of said 
trust, and In the trust property being made to produce ail that the same is 
worthi' That, upon the eiecntion of the abOTe-mentloned deed of conveyanoe 
and assignment, the said trustées, Stephen W, Purrlngton and John A. Stanly, 
entered lnto>rand upon the posses^om of ail. the réel estate and personal prop- 
erty thefeia mentioned and desorlbeâ.iand bave oontlnuously been, and stUl 
are, in possession thereof, and in receipt of the rents, hicome, and profits 
thereof. rîmat th« said Catherine M. Garcelon died on the 29th day of Decem- 
ber, 1S91j That Immédiate^ after her death the défendants J. P. Merritt 
and F. A.: Merritt oaused it to be puUicly glven out that they were about to 
contest and: ^ttspUte the disposition whioh Catherine M. Garcelon had made of 
her property <by the deed, assignment, and déclaration of trust bearing date 
April 21r.l89Ili; and had employed, or were: about to employ, cotmsel to that 
end, and that tiiey were about to or had formed a syndlcate or combina tlon 
of men of wealjth or influence, who, for a contingent interest In the resuit of 
the proposçd contest, would fumish them wlth money wlth whlch to prosecute 
Buoh contesta and guaranty them fro^m ail loss they might' lueur by reason of 
a possible forfelture of their interest In property conveyed to Blnowles in trust 
for them. That ever since the death of the said Catherine M. Garcelon the 
défendants F. A. Merritt and J. P. Merritt haye, in violation of fheir 
repeated. oorenants and promises, hereinbefore alleged, questioned and dls- 
puted the ^alldity of the dispositions of the propertles as made by the sald 
Catherine M. Garcelon by the said trust deed, and aaserted and clalmed that 
they, as heirs atlaw of the said Catherine M. Garcelon, own and are entltled 
to aU of sald property in fee simple, and hâve daimed and do clalm the own- 
ershlp thereof, adversely to the title of sald trustées and to the rights of the 
benefldaries thereunder. That, unless they be restrained by the order and de- 
oree of this court, they threaten to and wfll continue to question, dispute, and 
contest the said disposition of sald property by the said Catherine M. Garcelon. 
That by reason of the acts of J. P. Merritt and F. A. Merritt, and their con- 
federates actlng for them and In their interest, It will be impossible for the 
defendanta Stephen W. Purrlngton and John A. Stanly to sell the real estate 
as long as there is a posslbiUty and threat of the legallty or validlty of the 
deed under whlch they hold said property being questioned, dlsputed, or oon- 
tested; that a large part of the real estate embraced in sald trust is unlm- 
proved a»d nonproductlve property, and la a constant source of expense; 
and that th« keeptug of the same by the trustées will resuit to the great im- 
palring ofÀe trust estate. That the trustées, Stephen W. Purrington and 
John A. Stanly, hâve been requested to instltute a suit to quiet their title to 
the real estate conveyed to them in trust, and to secure a perpétuai tnjunction 
restralning défendants from vlolatlng their repeated covenants, promises, 
and agreemeuts made wlth: Catherine M, Garcelon, and to secure a spécifie 
performance of said covenants, promises, and agreements. That sald Piurtng- 
ton and Stanly hâve refused to do so, and that by reason of such refusai 
complainantS: are compelled to Instltute thls suit in their own behalf, and in 
behaU of ail other beneflciartes of said trust who may elect to join hereln. 

Blake, tS^illïsLiQS & Hàrrison and John Garber, for complainants. 
Horace Wl Philbrook, Jas. 0. Martip, A. A. Moore, and George 
R. B. Hayes, for respondents. 

HAWLET, District j'ttdge, (oraHy.) My condnsîons are that, 
when ail the facts alleged in the bill, including the exhibits in- 
oorporated in or attached to the bill, and made part thereof, are 
consideredj it afiSrinatively appears that the subject of the entire 
negotiatioïl between Catherine M. Garcelon and her nephews, James 
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P. and Frederick A. Mérritt, was the real and personal property 
which was owned by Samuel Merritt at the time of his death; 
that the sole contention between the parties which resnlted in the 
«ompromise was in relation to this spécifie property; that the con- 
tracts, conveyances, and promises made by them had référence to 
this property, and to no other; that the références therein made 
to the property which Mrs. Garcelon now owns or may hereafter 
acquire, either by deed or last will and testament, was intended, 
and must hâve been understood by the parties, as having référence 
to the property which she derived from the estate of Samuel 
Merritt, deceased, and not as having référence to any other property 
which she might own or possess at the time of her death, and that It 
should not be treated, as claimed by défendants J. P. Merritt and 
F. A- Merritt as a contract and agreement renonncing their status 
as heirs of Mrs. Garcelon, and, if right in this conclusion, it would, 
in my opinion, necessarily follow from the averments in the bill that 
the contracts and agreements were valid, and made upon sufftcient 
considération. I am of opinion that this court has jurisdiction to 
enforce the covenants and agreements entered into by the said J. 
P. and F. A. Merritt with Mrs. Garcelon, and that the beneficiaries 
of the trust hâve such an interest in the performance of the trust 
as enables them to maintain this suit The remédies in the 
courts of the United States are to be according to the practice and 
principles of equity jurisdiction as established in English jurispru- 
dence, and the raies and décisions are the same in ail the states. 
Défendants rely upon the provisions of section 863 of the Civil Code 
of CaJifomia, which reads as foUows: 

"Every express trust In real property, valld as such In Its création, vests 
tije whole estate in the trustées, subject only to the exécution of the trust 
The beneficiaries take no estate or interest In the property, but may enforoe 
the performance of the trust." 

If this section Is controUing upon this court it Is only so to the 
effect of declaring that complainants hâve no title in the property, 
either légal or équitable. It is conceded by défendants' counsel that 
they hâve an equity in the proceeds of the trust property, and they 
are certainly interested in the performance of the trust. 

It is claimed that under the déclaration of trust the trustées hâve 
an uncontrollable discrétion for five years to take, or abstain from 
taking, any steps they please towards the exécution of the trust 
The trust deed, however, provides — 

"That immediately after the expiration of sald fifteen years from the date 
hereof, or Immedlately after the death of the party of the flrst part hereto, 
should such death sooner occur, the parties of the second part hereto, or their 
successor or successors in this trust, shaU proceed, with ail the dispatch that 
In their unoontrolled discrétion the Interest of the trust estate will permit, 
(but withln five years from and after the end of sald fifteen years, or from 
and after the death of the party of the flrst part,) to couvert the -whole of sald 
trust estate hito money or Interest-beoring securltles or savtngs-bahk deposlts." 

By the acts of the défendants J. P. and F. A. Merritt the trustées 
are deprived of the uncontrollable discrétion given bj the trust 
deed. 
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It is claimed bj défendants that the bill fails to state a cause 
of ^action for remoring a cloud on the title of the trustées, or for 
quieting the title. The complainants in this action are not seek- 
ing this relief upon the ground that they hâve any légal title to 
the property to be quieted. What they do claim is that the title 
and possession of the properfy is in the défendants Stanly and 
Purrington, and that it is héld by them in trust for complainants, 
and for theit beneflt; and it is tliis title and this possession which 
it is sought in this suit to hâve quieted, and the cloud created there- 
on by the acts of the défendants J. P. and P. A- Merritt removed 
therârom. If the beneficiary of a trust is allowed to go into court 
to enforc^ the performance of the trust and to protect the trust 
property, then it must necessarily foUow that he is entitled to the 
advantage and beneflt of every position which could be taken or 
maintained by the trustées themselves if they had in^tituted the 
suit in their ovi^n names. It would be idle to hold that the cestui 
que trust çould maintain an action to "enforce the performance 
of the trust," and then to déclare that in order to remove or dissipate 
any cloud upon the title to the property, or to do any other act or 
procure any decree necessary for the enforcement of the trusta 
it must flrst appear that he bas a légal title to the property. The 
suit, in my judgment, is sustainable upon the ground that the 
beneficiariies of tiie trust are entitled to the same rights, privilèges, 
and decreeg that their trustées would hâve been entitled to if the 
suit had been instituted in their own names. The trustées had 
the right to brlng the suit, and, if brought by them, full relief 
could hâve been granted. They refused to do so. The beneficiaries 
under the trust therefore claim the right to do what the trustées 
hâve decÙnéd to do; any judgment or decree which they may be 
able to secure wîll simply be such as the trustées would hâve been 
entitled to if they themselves had instituted the suit. The bene- 
flciaries of the trust are not required to stand idly by when the 
property is threatened with injurions litigation, or by the assertion 
of wrongful and iUegal olaims thereto; but they hâve the right, in 
my opinion, ., to appeal directly to a court of equity for the pro- 
tection of the property, in order to prevent their rights from disturb- 
ance or destruction. They are not required to await the action 
of their trustées. If the trustées décline to take any steps to pro- 
tect the property they will be permitted to act themselves. If, 
therefore, this suit is to be treated as one to remove a cloud upon 
or quiet the title to the property, I am of opinion that it can be 
maintained. 

In support of the conclusions I hâve reached I shall only refer to 
a few cases. In the Baptist Church v. Branham, 90 Cal. 22, 27 Pac. 
Eep. 60, the court held that, where the trustées of a corporation 
hold proi)erty in trust for its uses, their ownership and possession 
is the ownership and possession of the corporation, and the corpora- 
tion has a suffîcient interest in the property to bring an action in its 
corporate name to quiet title ttereto, and to restrain by injunction 
a t£reatened interférence with the possession. And in the coiu'se 
of the opinion it is said: 
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"WUIe tbe dry, naked, légal tltle to tbe property may not be In plaintlfl, 
yet its trustées bold it in trust for the uses of plalntUf, and their ownership 
fuid possession is the ownership and possession of the plalntiff. We cannot 
anderstand how it is material to the interests of défendants tn the action 
whether the plaintiff or its trustées is technically seised of the légal title to this 
realty; the plainttS certainly has suffldent interest to bring this action." 

In Fleming v. Holt, 12 W. Va. 143, the court held that the 
cestui que trust might bring a suit in equity for the 8i)ecific exé- 
cution of a contract, made by a third party with the trustée in 
a deed of trust, for the purchaae of a tract of land conveyed by the 
deed of trust and make the trustée and purchaser of the land 
and grantor in tbe deed of trust défendants. The court in its 
opinion said: 

"The trustée holding the légal title must be made a party In a suit In equity 
conceming the trust subject, and the cestui que trust must generally be 
also made parties. But it is very often regarded by a court of equity, though 
never by a court of law, that it is immaterial whether a particular party in 
certain cases Is made a plaintiff or défendant. In the présent case It seems 
to me immaterial whether the trustée, Conrad, was a party plainttll or défend- 
ant. In suits of tliis character he has f requently been made a party défendant 
without the blU's assigning any reason why he was not made a plalntUf. 
ïhus in Oope v. Parry, 2 Jac. & W. 538, Cope made a covenant with Jones, 
a trustée, to convey certain property to Mm in trust for certain parties. They 
instituted a suit against Cope's assignées to enforce a spécifie performance 
of Cope's covenant with their trustée, but they not only dld not Joln the trus- 
tée, Jones, as a coplaintiff with them, but did not even make hhn a défendant 
The court did not dismlss the bill on that account, but slmply required the plaln- 
tiffs, the cestui que trust, to make the trustée, Jones, a party défendant 
In Hook V. Kinnear, 3 Swanst Oh. 417, It was contended by counsel 'that a 
chancery court never decrees a spécifie exécution of an agreement but at the 
instance of the party with whom the contract was made.' But the lord chan- 
ceUo' in his décision says: 'It is certain that, if one person enters into an 
agreement with another for the benefit of a thlrd person, such third person 
may corne into a court of equity and compel a spécifie performance.' And this 
point was so ex:pifes.sly decided In Cooke v. Cooke, 2 Vem. 36. WhUe the trus- 
tée, Conrad, might more appropriately hâve Jolned with the cestui que trust, 
îilnn's administrator, as one of the plaintiffs In this cause, stUl, as he has been 
made a défendant, this is sufflcient." 

In Grant v. Insurance Co., 121 XJ. S. 112, 7 Sup. Ct Eep. 841, the 
suprême court said: 

"The objection made is that the bill does not show a rlght in the plalntifT 
to maintain the suit; that each trustée vests in its trustées a légal title to th© 
property covered by it, with power to sell; that the Interest of the cestui que 
trust is represented by the trustées, who must enforce the trust; and that 
unless the biU shows a failure on their part to do so, through incapacity or 
otherwise, the cestui que trust has no standing In court in Its own right. The 
bill allèges that In 12 of the deeds of trust executed January 1, 1872, to Crai- 
laudet and Paine as trustées, the length of notice of the time and place of 
sale by advertisement Is left blank; that this would prevent the trustées from 
executing such power of sale, but that in a court of equity the deeds would 
be considered as mortgages. It is urged on the part of Grant that this defect- 
Ive power of sale renders it the more necessary that the trustées, rather than 
the cestui que trust, should act. In elther seelUng a correction of the defect or 
in enfordng the trust; but we think there is nothing in the objection thus 
lalsed. The case Is one dearly of equity cognizance, for the reasons above 
set forth, and those contained in the opinion of the gênerai term, above quoted. 
No objection is made on the part of any of the trustées to the maintenance 
of the suit The bill is taken as confessed as to ail of them, and there is no 



62 ! FEbBÏRÀL BEPbilTë&, tôl. 54, .:i 

possible 'p»fejtiaiéiBto ttie a«fraia*iit?'Gra2it to the brtagMç «J^f IWo bili to lis 
aotvml Shapè'byîtùe cestiil ijà* trust.*' - 

In Hàrrison V. RowaHi, 4 Wash. 0. 0. 206, Justice Washington, 
ta deliyédiig the opinion of the court, in a casé wb^ thé trustée 
and othëis clàiming the beneflt of the trust were joihed as plaintiffa, 

;'3Pha1;itlie trustée mlght malntaln an ejectment agaJnst the défendants to 
recover tbe possession of the laads now In controversy, on the trial of whlch 
suit the yalldity ©f the dlsputed wlll mlght, and necessarily would, be decided, 
cannot bé denied; nor does the court think It necessary to décide whether, 
Miretd this riuit brought by the trustée alohe, he would er would not be entltled 
to the relief prayed for. The real plaintMCs in thls cause are those who clalm 
a bénéficiai équitable interest In the land devised by the will, and It wUl not, 
nor bas It been, denied that the court of chancery has a clear, original juris- 
dlctlon to such a case. Not only so, but that jurisdlctlon ta exclusive; the 
ceâtiU ^ue trust having no remedy at common law, elther agalnst the trustée, 
or agalnst any other person holding adversely the fund chargea wlth the trust. 
It is trtte, as has been observed, that the trustée has a remedy at law to re- 
cover the possession, and *hUs to enable him to exécute the trust. But are 
the ceStills que trusts obligea to wait unttl this course hàs been pursued? 
They are at ail times compétent to assert their équitable demands, however 
well or ill inclined the trustée may be to perform his duty. It was not, In- 
deed, denied by the défendants' counsel but that thls blll mlght hâve been 
malntalned by those personis if the trustée had been a défendant in the cause, 
but It seemed to be eupposed that thls acknowledged equity is talnted by the 
co-éperâtlon of the trustée. If, tadeed, there was any welgbt to thls argument, 
the court would dtamlss thé bïQ as to the trustée; but surely It could afford 
no good reason for dlsmlssing It as to the other platotiffs, who can clalm relief 
nowhere but to equity. But there is to reallty nothtog to the objection. Th« 
Jurlsdictibn of the court of chancery, upon the appllcatiom of a cestul que trust, 
to enable the trustée to exécuté the trust, and to compel btm to do so, stands 
upon thé same ground. In both cases the trustée must be a party to the suit, 
either as plalntiff or défendant, ta brder that he may be bound by the decree, 
and that Ôie cestul que trust may thereby hâve the fuU beneflt of it" 

The objection made by the demurrer that certain beneflciaries 
of the ttvst, èome of Whom are shown by the bill to be résidents 
of the state of Califomia, are not made parties, does not deprive 
complainants of the right to maintain this action. The mie appli- 
cable to thls question is clearly stated by the suprême court in 
Hôtel Co. V. Wade, 97 U. S. 20, as foUows: 

"Holders éf such securities, otherwlae entltled to sue to the circuit court to 
foredose the mortgage or trust deed, are not oompelled to joto as respondents 
other holders of slmllar securities, it résident to other states, even tf they 
refuse to unité as oomplatoants, as the effeot would be to oust the Jurisdlction 
of the court. Cases of the ktod f requently arise, and the nûo is that such a 
party, if he refuses to imite vrith the cotaplatoant, may be omitted as a re- 
spondent, imlera It appears that hls rights would be prejudiciaUy affected by 
the decree. But It Is suggested that the proper imrtles for a decree are not be- 
fore the court, as the bill of oomplalnt shows that there are other holders of 
the securities besldes the complainants. It is true, beyond doubt, that ail per- 
sons materlally toterested to the fund to be distributed should be made parties 
to the lltigation; but thls rtle, Uke ail gênerai rules, will yield whenever It be- 
comes neoeSSary that It should be modiûed to order to accomplish the ends of 
Justice. AuthorWes everywhere agrée that exceptions exist to the gênerai 
rule; and thls Court decided that the gênerai rôle will yleld if the court Is 
able to proceed to a decree, and do Justice to the parties before the court, 
wlthout tojury to others not made parties, who are equaUy toterested to the 
Utlgatlon. Payne V. Hoolt, 7 Wall. 426." 
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Niunerous aathorities might be cited to tbe same eiffect. 

In the <x>i)sideration given tx> this case I hâve conflned myself 
to the questions relating to the real estate only. If upon the trial 
of the case it should, from any cause, appear that the personal proi>- 
erty should be more deflnitely describec^ leave to amend in that pa^ 
ticular wOl, of cooree, be granted. The demuirer is overruled. 



HINCHMAN T. KESLLEi et aL 
(Circuit Court of Appeols, Nlnth Circuit January 16, 1893.) 
No. 61. 

1. EftOiTT— Lâches — What Oonstitutbs. 

An aseignee of one clalmliig to be cestoi que trust of tbe vendee named lu 
, an executory contract to convey land brouglit suit to establlsh a trust 
in Bucto land 19 years after the vendor's deatli, and 6 years after the death 
of the vendee, the alleged trustée,— a perlod exceeding the statutory perlod 
of limitation. There was no wrltten évidence of the trust. It did not 
appear that its enforcement liad been requested in the Uf etime of either 
' party to the contract, or that the trust was ever admitted by the vendee's 
exécutera, and no explanatlon of the delay was made. Eeld, that there 
was sa<di lâches as would justlfy a court of equlty in refusing its ald. 49 
Fed. Bep. 492, affirmed. 

2. Sahb— Dbhubbbb. 

When ladies afflrmatlvely appears on tlie face of a blll, adrantage may 
be taken thereof by demurrer. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

In iPquity. Bill by Walter Hinchman against George O. Kelley 
and Andrew C. Smith, executors and trustées under the last wUl and 
testament of Edward S. Smith, deceased, and the North Olympia 
Land Gouipany, to establish a trust in land. The bill was dismissed 
on demurrer. 49 Fed. Bep. 492. Complainant appeals. Afflrmed. 

C. S. Fogg, (W. H. Doolittle^ on the brief,) for appellant. 
Galusha Parsons and E. T. Dunning, (Parsons & CoréU and John 
O. Stallcup, on the brief,) for appellees. 

Before McKENNA, Ch-cuit Judge, and ELA.WLEY and MOEROW, 
District Judges. 

HAWLEY, District Judge. This appeal is taken from an order 
of the circuit court in the district of Washington sustaining a 
demurrer and dismlssing the bill of complaint. Hinchman v. Kelley, 
49 (Fed. Eep. 492. 

The bni, in substance, allèges that in February, 1872, one Ira B. 
Thomaa held the légal title to certain land, described in the bill, and 
was apparently the owner thereof; that in fact the land was then 
owned by Philo Osgood, and the légal title was vested in Thomas iu 
secret trust for Osgood; that the Lake Superior & Puget Sound 
Company, a corporation, through its agent, Edward S. Smith, tu 
good faith, aird without notice of the said trust, contracted for and 
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purchased of Thomas a&d'o£Iiiâ wUe, gaxah. L;Th.oinâa,saiidIa<ix^for 
tihie^iuii ôf $3j600, and tb» said Thoâias and Ma wif e tiieïi anà l^ere 
eiecutèd and delivered to the !Lake Superior & Pugôt Sotilld'Cola- 
paig', by and through. its agent, Smith, an agreement to sell and 
convey'to''Sihith the said lànd, which agreement was duly recorded; 
that this money was adranèed to Smith by said corporation, and that 
it was the real and bénéficiai party in interest in making said pur- 
chase; that on the 9th of October, 1872, the said Ira B. Thomas died 
intestate^ leaving sm-viving him Ids wife, Sarah L. Thomas, and orm 
son; that the wife was appointed administratrix of his esta te, and 
the same has been fully settled, and the administratrix discharged; 
that procièedings were had iù the superior court of New York, 
wherein Philo Osgood was plaintiff and Sarah L. Thomas and her 
son were défendants, and resulted in a decree declaring that Ira B. 
Thomas held said land and tiie légal title thereto in trust for Philo 
Osgood; that, in pursuance of said decree, said Sarah L. Thomas 
and her son executed and delivered to said Osgood a quitclaim deed 
conveying said land to him, which deed was recorded in Thurs- 
t(?n county, Wash., whœe said land is situated; that thereafter the 
said Osgood and his wife executed and delivered a quitclaim deed of 
said land to one Philo Eemington; that by divers quitclaim deeds 
the land was conveyed to several parties, and on the Ist of Novem- 
ber, 1889, îo the North Olympia Land Company, a corporation, 
one of the défendants; that ail of said deeds were duly recorded; 
that the said Edward S. Smith died December 31, 1885, without 
haviag conveyed said land or assigned the said agreement to the 
Lake Superior & Puget Sound Company, but that by virtue of the 
trust before mentioned he delivered said contract to it; that said 
Smith died testate, leaving his property to his executors and trus- 
tées, parties défendant herein; that the said Smith at ail times 
^'admitted that said money was fumished by said company, and used 
by him as aforesaid, and that he held said contract and interest In 
said laM in trust for said company;" that on the 3d of January, 
1891, the Lake Superiw & Puget Sound Company conveyed said 
land to the Whidby Land & Development Company, a corporation, 
and assigned the agreement before mentioned to it, and on the 20th 
of November, 1891, the Wbidby Land & Development Company 
sold and conveyed the lan<î, and assigned the agreement to complain- 
ant, Hinchman; that Osgood and ail the parties who procwed the 
quitclaim deeds "had fuU, complète, and actual notice and knowl- 
edge of ail the matters àûd things in this complaint set ont;" that 
complainant's grantor demanded of the executors and trustées of 
said Smith that they exécute and deliver to it a deed of conveyance 
of said land, and assign to it the agreement before mentioned, so as 
to vest in it the title and ownership to said land, which they refused 
to do; that the North Olympia Land Company claims to hâve some 
title to said land, and thereby clouds and slanders complainant's 
right, title, and interest in said land; that said land is vacant and 
unhnproved, and is not in the actual possession of any one. Com- 
plainant prays that said Ira B. Thomas be decreed to hâve held said 
ïand in trust, with powèr of sale, for Philo Osgood; that the Lake 



HINGHMAN V. KELLEY. 66 

Superior & Puget Sound Company be decreed to hâve furnislied 
the money to said Edward S. Smith, which he paid to said Ira B. 
Thomas for said contract and land, and that said Smith, ia procur- 
ing said contract and land, acted as the agent and trustée of said 
Company; that said trust be declared, and that complainant be 
decreed to be the absolute owner of the land, and that his title 
thereto be established and quieted; that défendants, and each of 
th«n, be restrained and forever enjoined from setting up or daim- 
ing any right, title, or interest therein; "and for sudi other, further, 
and additional relief as may be just and équitable." 

Can this action be maintaiued for the enforcement of the trust? 
la the rigtit of action barred by lapse of time? Was the grantor 
of appellant, the Lake Superior & Puget Sound Company, guilty 
of such lâches as tO deprive it of the right to maintaia this action? 
Can lâches or lapse of time be pleaded in bar to an action for the 
enforcement of a trust of the character set out in the bill? There 
ïs no averment in the bill that the cestui que trust ever requested 
the enforcement of the trust during the life of Thomas, or during the 
life of Smith, its alleged trastee. No explanation is given as to 
why the suit was not brought in their lifetime, nor any reason given 
why the commencement of the action was delayed for such a long 
period of time after their death, — 19 years after the death of Thomas, 
and 6 years after the death of Smith. There is no averment that 
the executors of Smith hâve ever admitted the trust No written 
contract is alleged to be in existence as évidence of the trust. The 
assignment of the trust was not executed by the Late Superior & 
Puget Sound Company until nearly six years after the death of its 
alleged trustée, and long after the statutory period of limitation, 
under the law of Washington, had f ully run. Courts of equity hâve 
always refused to give any aid to stale demands when the parties 
seeMng relief hâve slept upon their rights, and acquiesced for a long 
period of time, and hâve repeatedly declared that nothing can caU a 
coiu^ of equity into activity but conscience, good faith, and rea- 
sonable diligence. Lâches and unreasonable neglect are always 
discountenanced. This défense is peculiar to courts of equity, and 
is founded upon grounds of public policy, and is often based upon 
the mère lapse of time, and the staleness of the claim, in cases 
where no statute of limitations directly governs the case; the courts 
acting sometimes by analogy of the law of limitations, and some- 
times upon their own inhérent doctrine of discouraging antiquated 
demands by refusing to interfère where there has been gross lâches in 
prosecuting alleged rights. This gênerai rule is admitted. Its appli- 
cation to the facts of this case is, however, denied. Every case 
must, of course, dépend upon its own peculiar facts. While it is 
true that one ground most frequently mentioned for the enforcement 
of the général rule, to wit, the possession of the party against whom 
the demand is made, and long and unreasonable acquiescence in the 
assertion of adverse rights, does not exist in this case, yet there are 
other grounds that are directly applicable to the facts of this case 
that hâve been recognized as equally controUing in f avor of the rule. 
One of the particular reasons which hâve induced the courts to 
v.54F.no.l — 5 
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rofuist ito t»et is the 4fi®oiilty of aseertaining the necessary facts 
to mab© it wafe for a jcowt of eqmtyto exercise itsjudicial pow^cr, 
and thiB is «jSpedally eio in a oaae Ukç the on© under considération, 
When tbe means of r^sting the tnist, if unfounded, cannot be 
obtatoedjon account oJfili^ death oî the parties. In ail cases w|iere 
fbQ cfîm^aining part j lia» alumbered prer liis,^glits for a long peri- 
od iOfitiffle, with no obstacle ia the way to pEçv^iit Mm from assert- 
ÎBg tbem, nntU tbe évidence upon which, such rigbts might be quesi- 
tioineâland overthrown iS'losts and ail tbe original actors are dead, 
and their affairs left to beirs or reprçeentatiYes, it is deemed meet 
andpuQper that tbe lawj in the e[s:eroise of it» équitable jiu^diction, 
shonld présume it to be unjust, and refuse to allow the complainant 
to be ,heard. Th© peace and safety of society and the property 
righte of the génial :pnblic demand this protection. Prévost :v:. 
Gratz, 6 Wheat. 498; ^çKnight v. Taylor, 4 How. 168; Jenbins 
V. Pye, 12 Pet 241. A failure to exercise reasonable diligence to 
«ofoijçe the trust, or the omission to speciflcally stat© the inpedimensts 
to an earliep prosecution. of the clainj or demand, is anothJer spécial 
reaèpn for the application of the gênerai raie. Badger v. Badger, 
2 Wall. 87; Sullivan y. Eailroad Oo.i 94 tr. S. 811; Godden v. 
Kimmell, 99 tJ. S. 211; Landsdale v. femith, 106 U. S. 394, 1 Sup. Ct. 
Bep. 350. 

Th© principles applicable to the case at bar are clearly stated in 
2 Stoiy, Eq. Jur. § 1520a, as foUows: 

"it te often suggested tîiat lapse of tlme eonstitates no bar In cases of trust. 
But thte; proposition m\ist; bé recel ved wltU Its approprlate qualiâoatlons. As 
long as the relation of trustée and cestul que -trust Is acknowledged to exist 
betw^een the parties, and lie trust Is contlnùed, lapse of tlme can constitute 
no bar to an acconnt or otlier proper relief for the cestul que trust. But where 
thlfl relation Is no longer ad&ltted to exlst, ot tlme and long acqulescence hâve 
obeeured the nature and character of flie trust, or the acts of the parties or 
oth<tr circumstances glve rlso to presumptlcois imfaTorable to 11» continuance, 
lu ail sndi cases a court of equity wiU refuse relief upon the ground of lapse 
of tlme, and Its InablUty to do complète Justice. This doctrine wlll apply eren 
to cases of express trust, and, a fortiori, It wlll apply with Increased strength 
to cases of ImpUed or constructlve trusts." 

Aiter a careful review of the décisions upon this question, we are 
of opinion that the North Olympia Land Company, upon the facts 
alleged in the bUl, bas the right t© rely upon the well-settled prin- 
ciples of ©quity that time and long acqulescence, the want of dil- 
ig©nee> the faUure to asàgn any reason for delay, and other acts of 
the parties, suflicient to ralse the presumption that the Lake Supe- 
rior & Puget Sound Company had abandoned its daim, or that it 
was in some manner ^.nranged or compromised prior to its assignment 
to complainant, bave deprived complainant of asserting any rights 
in the premises in a court of equity. 

It afflrmativdy appeaiing from the averments of the bîll that com- 
plaiiiant is not entitled to any relief by reason of th© lâches and 
unreasonable delay of the Lake Superior & Puget Sound Company, 
th© objection was properly taken by a demurrer. Maxwell v. Ken- 
nedy, 8 How. 210; Brown v. County of Buena Vista, 95 II. S. 159; 
Bank v. Carpenter, 101 U. S. 568; Speidel v. Henrici. 120 U. S. 



NORTHERN PAC. R. CO. V. WKIGHT. 67 

387, 7 Sup. Ot Eep. 610. Upon ià' câreful examination of ail the 
facts alleged in the bill, aaid of the authorities applicable to such 
facts, we are of opinion that the court did not err in sustatnitfg 
the demurrer. The judgtnent of the circilit court is afttmied. 



NORTHERN PAC. R. CO. v. WltlGHT, Comity Treasurer. 

(Circuit Court of Appealfl, Nintli Circuit Jajiuaiy 16, 1893.) 

No. 59. 

Public Lanbs— Railboad Qrants— Statk Taxation. 

The grant of lands to the Northern Pacific Rallroàd Company under Act 
July 2, 1864, (13 St. at Large, p. 365,) was a présent grant, whlch attached 
to the spécifie sections as they becaiûe capable Of identiflcatlon by the 
deflulte location of the road; and upon a report by the govemment sur- 
veyors that the lands surveyed are nonmineral such lands become subject 
to State taxation, although not segregated from the public domain, and 
although the land commissloner refuses to Issue patents therefor untll 
further satisfied that the lands are In fact nomnineraJL 51 Fed. Rep. 68, 
affirmed. 

Àppeal from tte (Circuit Court of the United States fop the Dis- 
trict of Montana. 

In Equity. Bill by the Northern Paciflc EaUroad (3ompany against 
P. E. Wright, treasurer of Fergus county, Mont, to enjoin the col- 
lection of taxes. A demurrer to the bûl was sustained, (51 Fed. 
Eep. 68,) and a decree entered dismissing the same. Complainants 
appeal. Affirmed. 

Fred M. Dudley, for appellant. 
H. J. HaskeU, for appeUee. 

Before McKEïOf A and GILBEBT, CSrcuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Tlds is an appeal from an order and 
judgment of the circuit court for the district of Montana sustain- 
ing a demurrer to complainànt's bill, which was brought against the 
county treasurer of Fergus county, Mont, to obtain a decree that 
the assessments and taxes levied for the year 1891 upon certain 
lands granted to complainant by the act of congress approved July 
2, 1864, entitled "An act granting lands to aid in the construction 
of a raUroad and telegraph line from Lake Superior to Puget sound, 
on the Paciflc coast, by the northem route," (13 U. S. St. 365,) were 
illégal, and constltute a cloud upon complainànt's title to said 
land, and to restrain the treasurer from seUing said land for said 
taxes. Kailroad Co. t. Wright, 51 Fed. Eep. 68. 

The bill allèges, among other things, that the lands in question 
were within the limita of the grant; that the complainànt's rail- 
road has been completed and accepted; but the commissioner of the 
gênerai land office has refused to issue patents to complainant 
for said lands, as required by section 4 of the act, because com- 
plainant has fadled and refused to flle with the commissioner 
affidavits showing the nonmineral character of the land; that the 
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question as to whetliOT eaid lands, passed to complainant îs now 
pendingi and undecided before said comniissioiier of the gênerai 
land office; that said lands hâve been surveyed by United States 
surveyOTS, and bave been. reported by tbem to be nonmineral 
lands; tiiat complainant bas prepared and filed liets in tbe 
United States district land offices, claiming tbe said lands as a 
portion of the landa granted to it by said act; tbat said lista were 
âled, accepted, and approved by the United States land officers, 
and by them transmitted to the commissioner of the gênerai land 
office; that the commissioner has required complainant to file in 
the gênerai land office affidavits that the lands are nonmineral, and 
has refittsed to approve or ceirtify for patent said lists, untU such 
affidatrits are flled; that none of said lands hâve ever been certified 
or patented to complainant; that neither the government of the 
United States nor its agents or officers hâve ever determined what 
spécifie lands in the state of MontàJia passed to complainant by 
virtue of said grant; that complainant has not> nor has any one in 
its behalf, filed any affldavit by persons havin/ knowledge of the 
minerai or nonmineral character of said lands; that the United 
States, stillbolds the saâd lists suspended and unapproved for the 
reason that it is claimed that said lands may be minerai in charac- 
ter, an«J, us such, eixcepted from. the grant; that the lands granted 
to Goniplaônant, hâve never been segregated from the public lands, 
and hâve neyer béen identîfled, and the boundaries of the spécifie 
lands in ^^o^itana, so granted, bave never been ascertained or de- 
termined. 

Connsel for appellant assaîls the décision rendered by the circuit 
court, and argues at great length, from several différent standpoints, 
to the effect that the averments of the bill clearly show that ail the 
facts neoessaîry to détermine yrhether the lands in question are 
within the description contained in the act of congress bave 
never been ascertained ; that they cannot be identified as lands com- 
ing within , tbe provisions of the act, and hâve not been segre- 
gated froKi the public doniain; that untU such time as they are 
fully defined and segregated from the public domain the lands can- 
not betaxed by the state; that the lands are not taxable until the 
United States ceases to hoW or daim any such interest in them as 
to justify the withholding of patents therefor; that they are not 
taxable while there remains any duty unperformed by the United 
States or its officers of determining the facts upon the existence of 
which dépends appellant's right to bave patents issued to it for said 
lands; that the détermination of such facts is necessarûy a condi- 
tion précèdent to the issuance of such patents; that the lands are 
not taxable untU appellant has proçured and filed affidavits of their 
nonmineral character in the interior department of the government, 
if the officers of that department bave any authority to demand such 
affidavits; and, finally, that the lands are subject to exploration and 
location as minerai lands, and for this reason are not taxable. In 
support of this argument counsel cites a vast nmnber of authorities, 
state and national, including numerous rulings made by the interior 
department. The sum and substance of the entire argument made 
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by coiiaaél is that appellant is the owner of the absolnte title to 
ail tlie lands granted by the act of coûgress for every purpose ex- 
cept as to the right of taxation by the states. 

It is conceded by both parties that the words contained m the 
act, "that there be and is hereby granted," are words of absolnte 
donation, and import a grant in praesenti, and are sufficient to vest 
a présent title in the grantee, and such hâve been the unifonn dé- 
cisions of the courts with référence to the act in question and 
other similar acts grantùig lands to other raiiroads. Eailroad Co. 
V. Smith, 9 Wall. 95; Schulenberg v, Harriman, 21 WaU. 44; 
Leavenworth, L. & G. E. Co. v. U. S., 92 U. S. 733; Missouri, K. & 
T. E. Co. V. Kansas P. E. Co., 97 U. S. 491; Eailroad Co. v, Baldwin, 
103 U. S. 426; Wright v. Eoseberry, 121 U. S. 488, 7 Sup. Ct. Eeip. 
985; Wisconsin Cent E. Co. v. Price County, 133 U. S. 509, 10 Sup. 
Ct. Eep. 341; St. Paul & P. E. Co. v. Northern Pac. E. Co., 139 U. 
S. 1, 11 Sup. Ct Eep. 389; Deseret Sait Co. r. Tarpey, 142 U. S. 
241, 12 Sup. Ct. Eep. 158. 

The title of appellant to the odd sections of land conferred by 
the act was at first an imperfect one, because, as is substantiaUy 
Btated in aU of the décisions above cited, until the lands were 
identifled by the deflnite location of appeUant's raUroad, it could 
not be known what spécifie tracts of land would be embraced by 
Buch sections. Until such a location was made the grant was a 
float. But when the route of the railroad was definitely flxed the 
odd sections granted became certain, and the title, which was pre- 
viously imperfect, acquired précision, and became attached to such 
sections, and took effect as of the date of the grant; and to aH such 
lands appellant had an Indefeasible right or title, and was entitled 
to a patent thereto, if not minerai land excluded from the opéra- 
tion of the act, or "not reserved, sold, granted, or otherwise appro- 
priated, and free from pre-emption, or other daims or rights," as 
epecifled in section 3 of the granting act. The issuance of a patent 
to such lands was not, therefore, essential to thé title of appellant 
to the lands in controversy hère, although it Would undoubtedly 
hâve been of some service to it. ÏYom the averments of the bill it 
appears that the Une of appeUant's road was definitely fixed on the 
6th of July, 1882, long prior to the assessment and levy of the 
taxes on the lands. It is speciflcaUy alleged in the bill that the lands 
are agricultural, nonmineral lands, and that no miaeral of any 
character bas been discovered thereon, and that the lands were "free 
from pre-emption or other claims or rights" on the 6th of July, 1882. 
It therefore necessarily foUows that the lands in question were sub- 
ject to assessment and levy for taxes, notwithstanding the fact 
that patents from the govemment of the United States had not 
been issued to appellant therefor, and that the proper ofiicers of 
the government had refused to issue the patents until proof by aflft- 
davits was made that the lands were nonmineraL According to the 
allégations of the bill, the lands had been surveyed, their identifica- 
tion flxed, and their character as nonmineral lands ascertained. It 
seems to us too clear to require any extended discussion that 
appellant cannot, under the facts alleged in its biU, defeat the right 
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of. tJ^t^t^tgjto tax suçh. lands \^; deçlining to m^^ tlie prpofs in 
tUe intimer otfpartitîeiit of the govemment whicji woùld entitle it 
to a patent Appellant, upon thé principles of thé law which we 
h,aTeaniipTiijced, as applicable to tlie facts statèd 14 thé Mil, is the 
ti^çnefiçial btv^Dfir of the land, an4, î)LOt feelng excluded from its enjoy- 
mênt!, it should not be permitted tb use the titl'e of the govermnent 
tb àyoid its "just share of state taxation." Wisconsin Cent. E. Oo, 
V. ï*riç|Sj Countyi supra. 
Ijhejudgméntof the circuit court is afflraied. 



KELLY V. SPAHKS et ux. 
(Carcult Court, JD. Kansas. January 26, 1893.) 

HOMBBTBAD — AcQmsiTION BT INSOI-VENT — VaLIDITT. 

A honieatead daim of 160 acres of lând, together wlth extenslve Im- 
provements thereon, purchased and Improved by an tnsolvent debtor with 
moneys realized by the sale and disposai of nonexempt assets, is exempt, 
updèr Oonst. !É£an., èxemptlûg such lànd and ail improvfements thera- 
• On from forced sale under process, though such purchase,. improvements, 
and daim were with kno-wlëdge by the debtor of his Insolvency, and fraud 
. çannot be Imputed to sudx act 

In Equily. Bill by James 0. Kelly a^inst Eichard M. Sparks 
and Mary Sparks, his wife, to subject real estate claimed as a home- 
stëad to the pa^iaent of a Judgment Dismissed. 

David Overmeyer and J, S. Brôwn, for complaînanK 
Hurd & Dunlap and E. Sàmple, for défendants. 

FOSTER, District Judge. This is a- proceeding in the nature of 
a creditors' bUl to subject real estate occupied by défendants as a 
homestead to the payment of a judgment recovered by complainant^ 
in the district court of Kingman county at the May terni, 1887, for 
$23,557, a transcript of which was subsequently flled in Barbour 
county, where said land is situated. It is alleged in the biU that 
said Richard M. Sparks is novf, and was at the time said debt was 
contracted and said real estate purchased, insolvent, and largely in- 
debted to various parties; and tiiat between the months of No- 
vember, 1885, and May,, 1886, said défendant Richard M. Sparks 
sold and disposed of a large amotint of his property, real and Per- 
sonal, which was subject tp the payment of his debte, with the pur- 
pose and intent to hinder, dday, and defraud this çomplainant and 
Ms other creditors; and that said Sparks, with the said fraudulent 
intent, and to keep the proceeds of said sale from being sûbjected 
to the payment of his just debts^ did about April, 1886, with said 
proceeds purchase the land in controversy, 160 acres, and did ex- 
pend large sums of mpney, to wit, |5,000, in erecting buildings and 
making other improvements on said land, and now occupies and 
claims the same.as his homestead; that said land vyas so purchased 
and improvements made by said défendant with the Intent and 
purpose of defrauding; his creditors by covering up and concealing 
his money and property under a homestead claim, and thereby 
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placing it beyond the reach of bis credltws wità the fraudaient in- 
tent aforesaid, etc., and praying that said land may be ordered Bold, 
and the proceeds subjected to the payment of the complainant's 
judgment. For answer to said bill, défendants admit the complaùi- 
ant's debt, and that défendant B- M. Sparks is insolvènt, but deny 
he was insolrent when said debt was contracted, and deny that he 
disposed of hls property with intent to hinder, delay, or defraud 
his creditors, or that he pnrchased said land and made the Im- 
prpvements thereon with such intent, but admit that he purchased 
said land, and improved the same, and now occupies and claims 
the sàme as a homestead, and arer that It is exempt from the pay- 
ment of complainant's debt, etc. The constitution of the state of 
Kansas contains the followlng provision: 

"A homestead to the exteût of 160 acres ol f armlng land, or one acre wlthln 
the llmlts of an incorporated town or clty, occupled as the résidence by the 
famlly of the owner, together -with ail the improvements on the same, Bhall 
be exempt from forced sale imder any procçss of law," etc. 

It wîll be observed there is no limit to the value of the improve- 
ments ^hich may be placed upon the homestead by the debtor. 
The testunony in this case shows the land and the improvements to 
be worth about $7,000; that there is a mortgage on the same for 
about $1,500; that defendant's family consista of a wife and several 
children, and the family are now occupying the promises as a home- 
stead. The complainant's debt had its origin in Lafayette counly, 
Mo., where both of said parties formerly resided. C5omplainant at 
varions times during the years 1882 to 1885 signed as surety for de- 
fendant sevOTal promissory notes to banks and individuels at Lex- 
Ington, Mo., whlch notes complainant was afterwards compelled to 
pay. The proceeds of thèse notes were used by défendant B. M. 
Sparks in dealing in land and live stock in Missouri, Colorado, and 
Kansas. About the years 1882 and 1883 said défendant came to 
Kansas, and purchased a large amount of land in Barbour county, 
and stocked it with cattle and sheep, and carried on the business 
of buying, feeding, and selling live stoék until the faU of 1885, when 
he failed, and became insolvènt About that time he sold his 
ranch anq ail his stock, and used about $7,000 of the proceeds in 
purchasing and improving the place he now occupies as a home- 
stead. The improvements cost about $4,000. At that time he knew 
he was insolvènt, and in securing the homestead doubtlees had in 
view primarily the purpose of providing a home for Mmself and 
family, which should be exempt from the claims of his creditors. 
[The dealings of said défendant were so varions, and his loans of 
money so numerous, and extending over several years' time, it is im- 
possible to trace the funds used in purchasing and improving the 
homestead to any particular source^ although ît fairly appears that 
Bome of the purchase money came indtrectly from the money realized 
on thèse notes. At about the time this debt was incurred, Sparks 
was supposed to be in good financial circumstances. At that time 
he owned and lived on a valuable homestead in Lafayette county, 
Mo., valued at aboUt $20,000, and he was supposed to be worth 
about $50,000. 
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! Tlie question presènted iH this case is simply this: Knowing 
Mneelf to be insplveût, and imable to pay his debts, at th.e time he 
pnrchased the property, could he convert his assetsy in the mannCT 
stateidi.' into a homestead, and thûs place it beyond the reach of his 
creditora? Tlds question has been before the courts, and has been 
répeatedly adjudicated, but unfortiinately the adjudications are not 
entiiîdy in harmony. In Pratt v. Burr, 5 Biss. 36, where a défend- 
ant, a merchant in failing circumstanGes, and being insolvent, pur- 
chaséd a large amount of goods on crédit, and soon thereafter trans- 
ferred the goods, and received in part payment a bouse and lot, 
which was claimed as a homestead, the court held the transfer of 
property was made to defraud creditors, and that the homestead 
claim could not be allowed. Tq the sam© effecl^ see Long t. 
Mnrphy, 27 Kan- 380; Eiddèll v. Shiriey, 5 Oal. 488. An insolvent 
débtor olaimed a homestead exemption in a stock of goods trans- 
ferred to hinder and delay creditors, and th© claim was disallowed. 
Eose V. Sharpless, 33 (îratt. 153. The fraudulent concealment of a 
debtpr's property is a bar to def«adant's right under the homestead 
law,, Emerson v. Smith, 51 Pa. St. 90. Per contra, in Oipperly v. 
Bhodes, 53 ni. 347, it was held that an insolvent debtor could pur- 
chase and hold a homestead, although it withdrew assete eubject to 
the payment of his debts. A late case in iwint, and a very strong 
one in^ favor of an insolvent debtpr's right to acquire a homestead, 
is by tne suprême court of Minnesota,— Jacoby v. Distilling Oo., 43 N. 
W. Eep. 52, — ^in which the court says: 

"A debtor, In securlng a homsteafl for hlmsell and famlly by purchaslng a 
liouse ; Wlth nonexempt aasets, • * • takes npthlng f rom his creditors 
which the law gives to them, or In which thèy hâve aay vested rigM. * * * 
It Is â right which the law gives hlm, subject to which every one glves hlm 
crédit, and fraud can never be predlcated on an act which the law permits." 

— Oiting Tucker v. Drake, 11 Allen, 145; O'Donnëll v. Segar, 25 
Micl^. 367; Culver v. Kogers, 28 Oal. 521; Eandall y. Bufflngton, 10 
Oal. 491. In King v. Goetz, 11 Pac. Eep. 658, the suprême court 
of Oalifomia u^es the following language: 

"The law, for wise and beneflcent purposes, secures tp the famlly a right to 
hâve a homestead selected ta thé manner Indlcated by the statute, and thls 
right may be exercised as weU agalnst exlsttng as agatnst future creditors 
wlthout aie imputation of fraud for so dotag." 

In Backer v. Meyer, 43 Fed. Eep. 704, Judge Caldwell uses the 
f oUowing language : 

"The homestead of the défendant was purohased by Meyers after his In- 
solveaicy, in the name of his wlfe; but thls fact does not make It any the less 
the family homestead," etc. 

See, also, Thomp. Homest. §§ 305'-307, and cases cited. 

It seems to be well flettled on prtnciple and the prépondérance of 
authority that an insolvent debtor, knowing himself to be insolvent, 
may acquire a homestead for himself and family, and hold the same 
exempt from his creditors although purohased with nonexempt 
assets, and that fraud cannot be imputed to such act. The benef- 
icent object of a wise and just honiestead law must be conceded; 
but it seems harsh and unjust that a debtor may live in wealth, un- 
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der the provisions of a homestead law, while Ms creditors are kept 
out of wliat is justly due them; bût that matter resta in the dis- 
crétion of the lawmaking power, and crédit is given the debtor in 
full view of this comprehensive exemption. It f ollows that this bill 
cannot be sustained, and must be dismissed. 



OITIZBNS' BANK OF LOUISIANA v. BOABD OF ASSESSOKS FOB 
THE PARISH OF ORLEANS et al. 

(Circuit Court, B. D. Louisiana. January 23, 1893.) 

No. 12,112. 

1. Taxation — Exemptions— Prbsdmptionb. 

The presumption is always agalnst an exemption from taxation, and the 
burdcn is on the party clalmlng ihe exemption to establish a législative 
intent to tlmt effect by a clear prépondérance of persuasive facts. 

8. Samb— Bankino Capital— Constitxjtional Law. 

By the charter of the Citizens' Bank of Louisiana, as amended by Acts 
La. 1836, p. 16, the state loaned to the bank $12,000,000 of its bMids, of 
which $7,000,000 were actually used. Theso bonds were to constitute the 
capital of the bank, and were indorsed by it and sold. Ihe stockholdeis 
were not immedlately to pay anythlng upon thelr subscriptions, but were 
merely to fumlsh mortgages upon cultivated lands and slaves. Thèse mort- 
gages were to be held as security for paymeut of the bonds, and were to 
beat 5 per cent Interest The bank was to build certain rallroads and 
canals, which were ultimately to be tumed over to the state, and the state 
was to hâve a small share of the profits of the bank, but only a small frac- 
tion of the profits were to be distributed either to the state or to the 
shai'eholders until after the successive Installraenta, of the bonds had been 
paid. Thus, practicaUy, aU the stock, securities, and profits of the bank 
Tîere pledged and impounded for the payment of the bonds. The act 
provided that the capital of the bank should be entirely exempt from tax- 
ation "diu-ing the contlnuance of its charter." HM ,that, as the exemp- 
tion was for the purpose of facilltatlng the repayment to the state of the 
capital thus advanced, the exemption must be construed to contiiiue, not 
only for the dxuration of Its charter as then flxed, but for as long as the 
charter should exist as extended by the stite at any future time. for the 
purpi.se of securing the repaymsnt of such advances; and, the charter 
having been extended in 1874, the exemption also continu ed, although, by 
the constitution of 1868 then in force, the power of exemptlng property 
from taxation, except such as was used for church, school, or charitable 
pui-poses, was denled to the législature. 

8. Samb — Waivbb of Exemption. 

None of the bonds having been paid, the législature. In 1880, (Acts 1880, 
No. 79,) authorized the bank to compromise .and settle the liability of the 
stockliolders upon thelr mortgages, the sums realized therefrom to be 
applied in satisfaction of the state bonds, but provided that the act 
shculd not take efCect imless vrtthin 12 months it was accepted, under the 
conditions prescribed In articles 234 and 237 of the state constitution. 
Article 234 provided that the législature should not renew, alter, or amend 
the charter of any existing corporation, or pass any gênerai or spécial law 
for the beneflt thereof, except upon condition that such corporation should 
thereafter "hold its charter subject to the provisions of this constitution." 
Hdd that, by accepting the act of 1880, the bank consented to walve the 
exemption from taxation, and the exemption would then hâve ceased it 
the législature had power under the constitution to Impose this condition. 

^ CONSTITUTIONAL LaW — RiOHT OF PETITION — COBPOKATIONS. 

Article 6 of tlie oonstltatlon of Louisiana, which dedares tiliat fbe ri£jit of 
flie people peaoeably to assemble and petltioii the govemment, or any 
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departmejit thereof, shaU never be abriciged, seoores to every person, 
ûaturàl or arOflcial, the right to.apfply to any depi^ttmeiit of the govem- 
ment, Includlng the législature, for the redress oï! grlevancea, or the 
bestowal of a right, anâ Is also a guaraaty of the enj«ymeàt of suoh redress 
or right, y^&i obtalned, free from ail forfelture or penalty for havliig 
sought or obtalned it; and when tUs article is read in connection with 
article 234, forbiddlng the législature to remit the forfelture of the 
charter of any exlsttug corporation, or renew, alter, or amend the same, or 
pass any law for the bonefit of such corporation, except upon condition that 
euch corporation shall thereafter hold its charter subject to the provisions 
of the existing constitution, it is dear that the législature is prohibited 
from at ail impeding the right of pétition, except that, when it has thus 
granted a fayor to a corporation, it may Interfère with that right so far aa 
to exact a surrender of ail privilèges other tliaa those which could be 
granted under the existing constitution. 

5. Bamb— Exemption from Taxation— WArvBB. 

It appearing that it would hâve been rutnous to the stockholders, and 
detrimèntal to the crédit of the state, to enforce the payment of the stock 
mortgages tuscording to the terms of the Oitlzens' Bank's charter, owing 
to the destruction ot slave property, and the dévastation of the war, the 
act of the state in authorizing the bank to compromise the liabUlty of the 
stockholders upon thelr mortgages was for the Ijeneflt of the state, and 
for the purpose of uWmately securlng payment of its bonds, and was there- 
fore not a privilège or fàvor granted to the bank. Hence the législature 
had no authority under the constitution' to impose upon the bank the con- 
dition tliat the exemption from taxation should be thereafter waived; and, 
although the bank, by its acceptanoe of the act, hitended to walve the 
exemption, the attempted waiver was of no effect, and the capital of the 
bank is stiU exempt froln taxation. 

6. Taxation— Bank Bharbs. 

The imposition of a tax upon the shares of the bank according to the 
Loulsiana statute, which requires the bank to pay the tax, and then look 
to the dividenda upot» the shares and to the stockholders for relmburse- 
ment, is a tax upon the bank itself. New Orléans v. Houston, 7 Sup. Ct 
Bep. 198, 119 U. S. 265, foUowed. 

In Equity. Bill by the Cltizens' Bank of Lotiisiana against the 
board of aesessors for the parish of Orléans and others to enjoin.the 
collection of taxes. Heard on application for an Lnjunction pendente 
lite. Granted. 

Henry 0. Miller, for complainant. 

E. A. O'SuUivan and Henry Benshaw, for city of New Orléans 
and board of aasessors. 
M. J. Cunningham, Atty. Gen., and E. Lyons, for tax collectors. 

BHiLINGS, District Judge. Thls case bas been submitted upon 
an application for an injunction pendente lite. The défendants 
are about to levy and coUect a tax upon the diares of the bank. 
The question to be pâssed upon is wh.etiier the shares are exempted 
from taxation. The original charter was granted in 1833. Acts 
1833, p. 172. That act contemplated that the caipital of the bank, 
which was flxed at $14,000,000, would be obtained by the issuance 
by the bank of its own bonds. The subscribers for the stock were 
to pay nothlng upon their subsorip|1ibns, but were to furriish inort> 
gages upon cùtivated lands and sia^s to secure the payment of 
their subscriptibn^ .These mor|gâges weore to.be hdd a^a a. security 
for the p^ymènt of tibie bond^. I^he bank, after three years of 
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effort, found itself nnable to negotlâte its own bonds. Conse- 
quently, ta 1836, (Acts 1836, p. 16,) the càartep of tke bank was 
amended, and the bonds of the state were loaned to the bank as its 
capital, to the amotint of $12,000,000. The state was to hâve 
a graduated interest in the profits of the bank, — a one-sixth interest 
In case the loan of bonds should be taken to the amount of the 
full capital. The amount of state bonds actually used by the 
bank was $7,000,000. In 1852 the chaPter of the bank, having been 
forfeîted for a faUure to comply with the law with référence to 
specie payment, (Acts 1852, p. 109, No. 141,) was restored to the 
corporation, and it was reinvested with ail the rights and priv- 
ilèges which it enjoyed under the original and amended charter. 
The original and amended charter of the bank, which was for 
51 years, and would hâve expircd in 1884, was in 1874 (Acts 1874, 
p. 77, No. 40) extended for the further period of 27 years, viz. till 
1911. At the time of the granting of the original and amended 
charters, — ^L e. in 1833 and 1836, — there was no constitutional pro- 
hibition which directly or inferentially prevented the législature 
from exempting from taxation the capital of the bank. In 1874, 
when the charter was extended, the constitution of 1868 was in force. 
Article 118 of that constitution is as foUows: 

"Taxatlffltt shall be equal and imifonn throughout the state. Ail property 
shaU be taxed In proportion to Its value, to be ascertained as dlrected by law. 
The gênerai assembly shall hâve power tp, exempt from taxation property 
aotuaUy used for church, school, or charitable purposes. The gênerai assembly 
may levy an Income tax upon ail persons pursulng any occupation, trade, or 
calûng; and ail such persons ShaU obtaUi a Ucense, as provided by law. Ail 
tax on incomes shaU be pro rata on the amount of Income, or business donc; 
and ail deeds of sale made, or that may be made, by coUectors of taxes, shall 
be reeelved by courts In évidence as prima fade valid sales. The gênerai 
assembly sball levy a PoU tax on ail maie tohabitants of thls state over twenty- 
one years old, for school and charitable purposes, which tax sball never ex- 
ceed one dollar per annum." 

The flrst question is as to the meaning and intent of the légis- 
lature in that part of the amended clmrter of 1836 upon the sub- 
ject of the exemption of the bank from taxation; that is, the flrst 
question is, did the législature, in the amended charter, — having 
established certain relations of the state to the bank, and declar- 
ing in section 4, p. 17, Acts 1836, "And the capital of said bank 
shall be exempted from any tax laid by the state, or by any 
parish or body politic under the authority of the state, during the 
continuance of its charter," it being provided that "the charter 
should continue flfty-one years," (section 30, p. 192, Original 
Charter Acts 1833,) — ^mean that the exemption should arbitrarily 
cease at the end of 51 years, or that the exemption should con- 
tinue so long as the existing relations of the state to the bank 
should require that the charter should continue? 

In dealing with this question, regard must be had to the rule 
that, when it is claimed a statute créâtes an exemption from taxa- 
tion, it is to be strictly construed, and that the presumption is 
against it. The foundation of this rtile shows its meaning. It is 
founded upon the doctrine that taxation is so essential to the wel- 
fare of the state that the contract of exemption must be clearly 



76 FEDSBAL BEFOBTEB, VOl. 54. 

Bhown; that eveiy reasonable doal)t should be lesolred, against 
it. But thjfi rnle does not mean tiiat the Inference mnst, under ail 
ciroumstaoces, be agaJBSt tlie exemption. It means that tke in- 
quiry must be an impartial one; tbe burden of satisfactorily estab- 
li9lljb;g the exemption being upon him who daims its existence. 
It must be made to appear to the court afilniiatiTely that the 
intention of the législature was to exempt. To apply the rule to 
this case, the burden ia upon the complainants; they must show 
that by the terms of the exemption, and under the facta as they 
existed at the time it was granted, the exemption claimed was 
intended by the législature, or the right to tax wUl be inferred. 
This intent wiU not be deemed established in case of mère doubt, 
or a merely ambiguous set of facts; there must be a clear prépon- 
dérance of pepsuasire facts in favor of the exemption, or it wUl be 
rejected. Thus, in Tennessee t. Whltworth, 117 U. S. 145, 6 Sup. Ct 
Eep, 649, notwithstanding this presumption, it was held that "the 
right to hâve shares in a corporation exempt from taxation was con- 
ferred upon a corporation by a grant which gare to it ail the rights, 
PQwerSjiand privilèges «fanother corporation, if the latter possessed 
such right of exemption." I will consider under this rule whether 
the words "during the continuance of its charter" mean "during the 
continuance as fixed herein," or "during the continuance as flxed 
herein, and as the interests of tiiie state may require the législature 
hereafter tof continue the corporation in existence." The answer 
to this question will, as! it seems to me, dépend upon the object 
of the législature in granting the exemption. This object will 
beat appeajr from the relations of the state to the bank in 1836. 
Gut of 13 directors, the législature originaUy appointed 6, and 
now it appoints 5. The state was to hâve an interest on a grad- 
uated scale ranging from one-slxth to one twenty-fourth in the 
profits of the bank, according to the amount of bonds taken by it. 
The bonds, to the amount of $12,000,000, to be issued by the state, 
were made by the state to the order of the bank, and by the latter 
indorsed, and were thus payable to bearer. The stock mortgages 
were transferred to the state, and to whomsoever might be the hold- 
ers of the bonds. They were to bear interest at the rate of 5 per 
cent, and were payable in five instaJIments, — one fifth at Febru- 
ary Ist in each of the years 1850, 1859, 1868, 1877, and 1886. The 
bank was to buUd c«^in raUroads and canaJs, which ultimately 
were to be tumed over to the state, and that portion of the profits 
belonging to the state should, when avaUable to the state, be devoted 
to the cause of éducation in declared proportions threughout 
the state. The profits of the bank were to be added to the capital 
of the bank. There were to be no dividends among the stock- 
holders, nor distribution of earnings to the state, except out of a 
small fraction of the profits, and then not till after the sucecssive 
instaJlments of the bonds had been paid. It may be remarked 
that none of the instaJlments of the bonds hâve been paid. 

I wUl sum up the statutory relations of the state to the bank 
thus disclosed by saying: The state fumished the entire capital by 
the loan of its own bonds, and, till the bonds were i>aid, ail the stocl^ 
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Becnritîes, or mortgages made by thé stock subscrîbers, were trans- 
ferred and hypothecated, and ail the profits of tlie bank were pledged 
and impounded, for the payment of the bonds. This summary sug- 
gests the way to reach an answer to the question, how long was the 
exemption to continue? For 51 years, or so long as the charter 
relations of the state to the exempted property continued? The 
object of the exemption must détermine its originally expressed 
period of exemption. Hère was an institution which had, and was 
to hâve, nothing for itself tiU its profits had with the stock mort- 
gages paid the state's bonds. The exemption of its capital from 
tajtation was the exemption of something out of which the state's 
cwn obligations were to be paid, and the public works — the railroads 
and canals— which the bank was to buÙd were to be constructed. 
The exemption was therefore, tiU the bonds should be paid, a resOT- 
vatîon of the state's own property from taxation. One-flfth part of 
thèse bonds were not to mature tiU two years after the original 
peric'd for the existence of the charter had elapsed. It seems to me 
that. the chief object of the exemption being to facUitate the pay- 
ment of the state's own bonds, tiie period of exemption deelared 
nriast beconstrued tobe solong as the charter was by the législature 
coPtiKued in order that the state's bonds might be paid. It is true 
51 years was a long period, but even in 1836 it was found necessary 
to make the last installment of the bonds payable 53 years after 
th« original charter commenced. The enterprise was of such great 
public moment that the state advanced the entire capital, possibly 
112,000,000, actually $7,000,000. The exemption was for the pur- 
pose of facilitating the repayment to the state for this advance, and 
the provision for it in the amended charter "during the continuance 
of its charter" meant, not only as therein fixed, but as the payment of 
tlie state's obligations should lead the state afterwards to extend it. 
It is the whole charter, the object of the exemption, and the des- 
tination of the profits of the institution, which require this inference. 
The suprême court, in Bank v. Bouny, 32 La. Ann. 245, held that, 
without regard to this clause expressly exempting from taxation the 
capital, the réservation of the profite for the extinguishment of 
the bonds of the state cantained in the charter of 1836 prohibited the 
taxation of the accumulations by the state. If a corporation with- 
out capital, save as derived from its profits, is, by the scope and 
nieaning of its charter, so destined and dedicated to the purposes 
of the state that, even without spécifie exemption of its accumu- 
lations, they .cannot be taxed by the state, it must foUow that when, 
in the same charter, the capital is expressly exempted duriag its ex- 
isitence under the charter, the express exemption is in keeping with 
the implied, and inheres in the charter throughout its original and 
prolonged term, if it be kept alive by the state, to render this ex- 
^■Jnsive destination or dedication available to itself. This was the 
View of the législature in 1874, when they extended the charter. 
The act making that extension is Act No. 40, p. 77, and, with its 
title and preamble, is as follows: 

"Wbereas, by reason of the great loss suflered by the agricultural Interest 
>of the staté in conséquence of the late war, It would be minous for the stoek- 
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holden to nay wlthlm thç next tbJMe^ years, before the limitation of the 
chartfer dt the CaUzens' Bank of ÉotÛWajiia, the àmotultOf àmàxéd Instajlments 
and liitfer^ due by them, as wellaiî' thé balance of thelr Indebtednesa; and 
wlier^à^ the sacrifice of the landa âlortgaged for the payment of the State 
bondsttoued In fayor of the bantc wOuJd endangei- the seciirity of the state; 
and whereas, It is the li^terest of theh state that a prolongation of the charter 
of tbe Oltizens' Bank of Loul^ana be aJlowed, so as to enable said Institution 
to collect thé debts âu^Ysy thé stockholdera, and therèby facilltate the payment 
»f the State bonds: '■.' 

"Section 1. Be it enaoted by theisraiate and house of représentatives of the 
,tate of, Loulsiana, In, gênerai assembly convened, that th% proTislon of the 
thlrtieth section of the aqt entitied 'lAn ajot to Incorporate the Cltizens' Bank 
of IjOtdaana,',approTed Àpril 1, 1833, which reads as foUows: 'And the charter 
diall cohttoïïé for and durinè the Spaoe of fifty-one years frbm the passage 
thereofiî-^bé amended and re-enacted as foUows: 'That the charter of the Olti- 
zens,' Bank of Loulsiana shall contlmje for and during the spaçe of twenty-five 
yea.rs from and after the tUne flxed for Its liquidation by the sald charter, and 
shall expire on the thirtîeth of January, 19il.' 

"SéiB. 2. Be it further énacted, etcv that the Oltizens* Bânk of Loui^ana, 
through it» board of dlrectors, be, ahd is hereby, authorized to extend, wlth 
the consent of tiie holders thereof, ail the state bonds Issued in. Its favor under 
the seçoiid section of the act entitied '-An act amendatory and supplementary 
to the several acts relative to the act to incorporate the Citizens' Bank of 
Louiattha,' approved Jahuàry 30, 1836i now outstanding, as well as ail Interest 
warrants iSsued by sald foank falUng due from and after the passage of this act, 
to such tlme and on such conditions as ntay be agreed upon wlth the holders 
of sald i?onds and Interçst warrants: provlded, said extension be not made 
for a longer perlod than twenty-flvé yearé frbm the respective maturities, and 
at no hlghér rate of Intétëst than the sald bonds now beiar. 

"Sec 3. Bè it further enacted, etc., that the présent act shall be in forcé 
from and after Its passage, any law to the coutrary notwlthstanding." 

Thére oertiainly are grave difflculties in the way of maintainlng 
that iiMer this statute, which is a tripartite côntraet, — ^tiiat i§, a 
contract between the state, thè bank, and the bondholders,— the 
state can secure the extension of its own bonds for the period of 
25 years, and the continuation of the charter which, in effect, des- 
tines ïiie ï)roflt8 of the bank to the payment of its bonds for 2 years 
beyond that period, and at the same-time disregard that destina- 
tion by imposing a tax which, by the décision of the suprême tri- 
bunal of the state, is held to be 86 inconsistent with that destination 
as to be prohibited by it. It is to be observed that the législature 
merely extended the charter, inferring that the origine words 
"during its contlnuance" carried with them the original exemption 
throughout the period of the extension. I think in tliis the législa- 
ture drew the inference from the entire Charter, which a study of it 
requires. 

The reason in the original charter, as amended- in 1836, for 
making the duration of the exemption coextensive with any pro- 
longation of the charter, inhered in the purpose which was para- 
mount with the state tlîwn the subject of tiine in connection with 
the existence of the bank, in that the bank and the exemption must 
endure tUI the bonds she had bortowed had been paid; but in the 
extension of tlie charter, and the continuance of the exemption, 
two other parties also had an interest and flXed rights, — the bank 
and the bondholders. 

It is unnecessary to speak of the interest of the bondholders, and 
tiiere is a complication as to their right to insist upon the exemp- 
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tion springing from their rdease of tàe bank, except so far as re- 
lates to the stock mortgages. It may, however, be remarked that, 
as between the holders of Qie bonds and the obligera upon the bonds, 
the State was the maker and principal, and the bank the indorser and 
Burety, though, as between themselves, the bank was under the ob- 
ligation to pay as the principal. The release of the surety did no* 
discharge the principal, and the state was stiU left liable as a prin- 
cipal obliger, who had the right to look to the bank for repayaient; 
and thns there ejdsts the same necessity to consider the question 
of exemption as though there had been no release of the bank by 
the holders, for the bank had and has an interest subordinate only 
to that of the state in having the exemption maintained. The 
period of its existence, and with it the right of the state to partici- 
pate in its profits, to the extent of reserving one-sixth part thereof , 
and the pledge and impounding of aU its profits, were continued 
alông with its existence for the further period of 27 years. It was 
the payée and second obliger upon the state bonds whose pay- 
ment was by the same act postponed. It has a right, theref ore, as 
trustée for its own stockholders, to insist upon the exemption, onless 
it has by some act waived this right. 

The respondents, the tax ofBcers, say it has waived this right by 
assenting to the condition of Act No. 79, Acts 1880. It is con- 
ceded that the directors of the bank gave the assent, as require(* 
by that act The act is as foUows: 

"Whereas, due proof has been shown to the house !n whlch this blll ortg- 
inated that article 48 of the constitution haa been complled with, theref ore: 

"Section 1. Be it enacted by the gênerai assembly of the state of Loulsiana, 
that the Cltizens' Bank of Loùislana, In addition to the powers now conferred 
by law, shall hâve power to compromise and settle the llablllty of the mort- 
gage stockholders of sald bank arising ont of the stock mortgages granted by 
them to secure their subscrlptions to the capital stock of sald bank; sald com- 
promises to be made when deemed judicious by said bank, and with the as- 
sent of the bondholders: provlded, the same be approved by the directors on 
the part of the state, as provlded in this act, on such terms as may be agreed 
upon; and, when efCected, the sald stock mortgages to be released and can- 
celed. 

"Second. That ail sums reallzed from sald compromises, as well as from 
the enforcement of sald mortgages, by the usual légal proceedlngs, shall be 
held and applled by the banking department of sald bank to the satisfaction 
of the bonds of the state, Issued In ald of the bank, and to the légal liabUitles 
of sald mortgage stock department, and to the necessary ezpenses of said de- 
partment. 

"Third. That the directors for the state on the board of said bank shall be 
Increased to flve, to be appointed by the govemor, when this act shall be ac- 
cepted by the bank, whose duties shall be the same as now provlded by law; 
and, in addition thereto, they shall supervise the compromise, as contem- 
plated In section one of this act, and for this purpose they shall hold meetings, 
when called upon so to meet by the président of the board of directors of the 
Cltizens' Bank, and shall keep a record of their meetings, and no compromises 
under the provisions of this act shaJl be effected without the approval of the 
majorlty of sald directors on the part of the state. 

"Fourth. That this act shall not be binding or conf er any right upon the banï: 
unless âcoepted withln twelve months from the date of this act, and under 
the conditions prescribed in articles 234 and 237 of the constitution; such ao- 
Mptance to be manlfested by the bank in WritiUg, and flled in the office of the 
«ecretary of state. * • •" 
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It is elaimed, and! think justly, that the meaning of the assent 
is that the diréctora agreed to waive the exemption, as they did 
ail other spécial priYileges enjoyed by the bank, as required by 
the législature. If the législature had a right, under the con- 
stitution, to require this agreement as a condition of an act or 
statute uiuring to the beneflt of the bank, then the agreement to 
waive is ralid and obligatory. If the législature, imder the con- 
stitution, had not the right to require this agreement as such 
a condition, then the agreement is void, and the rights of the 
bank are unaffected by it. In order to détermine this question, 
we must look at two proyisions of the constitution^^article 234, 
and article 5. Thèse articles are as follows, (article 234:) 

"The général assembly shaU not remit the forfelture of the charter of any 
corporation now existhig, nor renew, alter, or amend the same, nor pass any 
gênerai or spécial law for thé beneljt of such corporation, escept upon the con- 
dition thàt such corporation shall thereafter hold Its charter subject to the 
pi-ovisl<jns of this constitution." 

Artfç^é 5 is as foUows; 

"Th^; right of the people peaceably to assemble and pétition the govemment, 
or any department thereof, shall never be abrldged." 

I tâkie itîîto be undeniable that thé "right of pétition," as that 
expression is used in the constitution of the state, means the right 
of eveiy being, natural and artificial, to apply to any department 
of government, including the législature, for the redress of griev- 
ance or the bestowal of right, and is a further guaranty of the 
enjoyiaént ôf such redress or right when obtalned, free from ail 
forfeitûré or penalty for having sought or obtained it. If thèse 
two proViisions are read together, it is dear that they mean that 
the constitution prohibited the législature from at ail impedlng 
the right of pétition, except that in case it remitted a forfeiture 
to a corporation, or altered its charter, or passed any gênerai 
or speciial law for its beneflt, it might interfère with that right, 
so far as to exact a siirrender of ail privUeges other than those 
which could be granted under the existing constitution. This 
was a power given to the législature in case tihe altération or 
amendmèjit or gênerai or spécial law was for the beneflt of the 
corporation, and not, as in this case, where the amendment — the 
spécial laWr^-was to enable the bank to apply certain securities to the 
payment of obligations upon which the state was an obliger, and 
thus to protect the crédit of the state. 

The question turns upon whether the thing sought was such a 
thing as is meant and specified in article 234. The thing granted 
was for the bank, with the assent of the directors appointe-d by the 
statei, tp 'realize for the state and bondholders ont of the stock 
mortgages. by compromise, i. e. without a foreclosure and sale. 
Thèse stock mortgages were hypothecations of plantations and 
slaves. The destruction of slavery had reduced the value of the 
hypothecations more than half, or possibly two thirds. It was 
necessary to flnd a purchaser for the mortgaged property, and at 
a price équal to the par value of the stock of the subscriber, or 
for the baiik itself to become the purchaser of the property. Tb<* 
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first was impossible; the second waa nitnous for the state. 
Therefore it was enacted that, with. tàe consent of the state's 
représentatives, the bank might, upon receipt of a fair sum, by 
way of adjustment, release any of the mortgaged property, and 
apply the siun realized to the payment of the state's bonds. This 
was in no true sensé a law passed for the beneflt of the bank. 
It was rather a législative permission to resort to the only pra&- 
ticable method of making the mortgages available to the extinguish- 
ment of the state's bonds, and should be denominated as a law 
passed by the state for the beneflt of itself. Again, it was in 
no sensé the création of a spécial right, but was rather the récogni- 
tion by the state of a right evidently existing, which any court 
of equity would, in a case where ail the parties were before the 
court, hâve reoognized, without the act of 1880. It would follow 
that the législature, in compelling the bank to make any renun- 
ciation in order to bave force and opération given to that statute, 
acted, not only without authority, but in défiance of the con- 
Btitutional proMbition which forbade it to impede the right of péti- 
tion, except in a certain class of cases, of which the application 
for the grant of récognition contained in the act of 1880 was 
not one; and that the renunciation exacted from the bank by 
the législature, in violation of the constitution of the state, is void. 

My conclusion, therefore, is that the original charter contem- 
plated and declared that the exemption should be coextensive with 
the charter, and that the bank has done nothing which can prevent 
her from insisting upon her capital being exempt from taxation, in 
accordance with the terms of her charter. The thing sought by this 
bill to be preserved from taxation is the shares of the stockholders. 
The thing exempted in the charter eo nomine, is the capital of 
the bank. In Bank v. Bouny, supra, the suprême court of this 
state held that, since the profits were pledged and impounded for 
the payment of the state's bonds, taxation by the state of the 
accumulations and of the shares was prohibited. In New Orléans 
V. Houston, 119 U. S. 265, 7 Sup. Ct. Hep. 198, the suprême court 
of the United States held that under the statute prescribing the 
manner of coUecting a tax upon the shares of a corporation, as it 
then existed, (and it is unchanged,) since the corporation is re- 
quired to pay the tax, and must look to the dividends upon the 
shares and to the stockholders for reimbursement, it was a tax 
upon the corporation itself. A fortiori would this be true when 
dividends are prohibited, and the profits or earnings of the cor- 
porations are otherwise destined. Let, therefore, the injunction 
pendente lite issue. 
v.54F.no.l — 6 
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JLEVELANB OTTÏ FOBGB IRON 00. T. TAYLOR BBOS. rRON-WORKS 
00., Llmltted. FBBNTISS TOOL & SUPPLY 00. v. SAME. NILBS TOOL 
WOKKS V. SAMB. 

(Circuit Court, B. t). Loulslàiia. Februair 13, 1893.) 

(j Nos. 12,154, 12,152, 12,153. 

CobborAtiOns— Dissolution— Notice — RiGHTs op Chhditoes— Attaohmbnts. 
A prdviBlon lu the charter of a corporation, requlring the advertisemeiit 
ol 10 days' notice of à stockholders' meettiig for tbe purpose of alterlng 
or amendlng the charter, is so far for the beneflt of creditors that a reso- 
lutioil^ to dissolve the corporation, pkssed at a meeting called without suoh 
noUcé, la tnefCectual to prëvent a subséquent attachmeut 6t the oorpora- 
tlon's pirôperty by exlstlng credltora 

At Iism- Thèse were tliree actions commenced by attaohments 
brought, re^ectively, by the Oleveland City Forge îron Cîoiripaiiy, 
the Prentiss Tool & Supply Company, and the Niles Tool Works 
againatiliie Taylor Bros, Iron- Works Company, iLioùted. Heard on 
motion by the liqmdating commissioners of the défendant corporation 
to dissolye the attachments and dismiss the suits. Denied. 

The motion to dissolve the attachments was based upon the 
ground that the défendant corporation had been dissolved before 
the attachments w^e ievied, and the question was as to whether 
the dissolution had taken place as a^gainst creditors. A resolution 
purporting to dissolve the corporation had in fact been passed at 
a meeting of the stockholders held November 16, 18Ô2, but this 
meeting maa held without any advertisement of notice thereof. Ar- 
ticle 5 of the corporation's charter required that 10 days' notice 
should be given of any meeting to be held for the purpose of alter- 
ing or amending the charter; and article 7 declared that when- 
ever the corporation was dissolved its affairs should be wound up 
by three stockholders, to be appointed aa liquidators at a gênerai 
meeting of the stockholders, convened after 30 days' advertised 
Qotice. 

Denegre, Bayne & Denegre, for plaintift Oleveland City Forge 
Iron Co. 

W. S. Parkerson, for plaintiffs Prentiss Tool & Supply Oo. and Niles 
Tool Works, 

T, J. Semmes, B. K. Miller, and A- H. Wilson, for défendants. 

BILLINGS, District Judge. In ail thèse cases the same question 
is presented. In each the suit was commenced with an attach- 
ment of the property of the défendants. In the flrst the attach- 
ment was levied and the citation served before 'any steps were 
taken on the part of the défendants towards recording the dissolu- 
tion. In the last two cases the meeting of the stockholders of the 
défendant corporation had been held, and the resolution to dis- 
solve had been passed, but not recorded before the filing of the 
suit. According to the return of tbe marshal in ail of t£e cases, 
service was made on December 7, 1892, and according to the 
certiflcate of the recorder of mortgages the resolution of tiie 
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stocÈliolde's to dissolve: wasnot recorded till January 6, 1893. 
But thèse dates do not, in my opinion, Tary the rights of 
the respective plaintiffs. In each case tiie parties wlio appear 
are the liquidating commissioners, elected by the majority of 
the stockholders pt the défendant corporation, who appear only for 
the purpose of moving that the attachments be dissolved and the 
suits dismissed, for this: that the corporation of the défendants has 
been dissolved. I flnd as a fact that at a gênerai meeting of the 
stockholders, of which there was no advertised notice, a majority of 
them voted to dissolve the corporation, and elected the above-named 
liquidating commissioners, and agreed to waive the notice of the 
meeting called for by the seventh section of the charter. Some 
question was made by the plaintiffs as to whether the waiver ap- 
plied to the notice required by the fif th section, as the waiver 
specifled for notice called for by section 7, and also that no évidence 
was submitted showing that the meeting was called for the pur- 
piose of eflecting the dissolution. But, in my opinion, it is not 
necessary to décide whethef the waiver was intended to apply to 
the advertised notice of 10 days as well as to the 30-days notice, 
and, in the absence of proof, I think, prima facie, the caU was 
for the purpose for which the meeting aoted. 

This brings me to the question whether the provision in the 
défendant corporation's chajrt^r that at a gênerai meeting called 
for that purpose upon a notice of 10 days, published by advertise- 
ment in one of the daUy newspapers, is so far for the beneflt of the 
creditors of the corporation that they can insist that there must be 
the advertised notice for the period of 10 days, and therefore, if at 
a meeting called without such advertised notice, though the proper 
majority vote for a dissolution, the corporation, so far as the creditors 
are concemed, is not dissolved. It is to be observed that this 
meeting in question was to be advertised in one of the daily news- 
papers. It was therefore to be a notice to stockholders, and to 
creditors, if the latter were interested in the meeting. The ques- 
tion turns upon the ulterior one whether they could hâve been 
affected by such a notice. I think it must be conceded that even 
as to future crédits the existing creditors were interested, for such 
a notice would almost preclude crédits of that sort No corporation 
could get crédit that had advertised its meeting to dissolve. The 
amount of debt might, therefore, be kept down by the advertisement. 
Agaîn, existing creditors might be induoed by such an advertisement 
to take proceedings in equity to préserve their interest in the assets 
of the corporation, and to take or hasten proceedings at law against 
the corporation before it should become dissolved. If the creditor, 
in conséquence of the advertisement, commenced suit, non constat 
but that the corporation might confess judgment, or, if he had 
already commenced suit, he might obtaln judgment in such sujt. 
In the absence of précédents in the books upon this question, I con- 
cur in the opinion of Judge Theard in Simon v. Taylor Bros., Limited, 
that, if a corporation puts into its charter such a provision, which 
is required to be recorded, and parties give crédit to the corpora- 
tion upon its recorded charter, so far as concems creditors, the 
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stockholders cannot waire this daiïBe. Article 5 of the défendants' 
charter is iii tke nature not only Of an interaal régulation, but also 
of an exteiml obligation; and, so f ar as credltors are concerned, 
there can be no dissolution without tbe advertisement for the pre- 
scribed period of time. 

My conclusion is that in any case, wheth.^ the liquidators can 
présent this question in thls cause or not, upon the facts proTcd 
and found above there has been no dissolution, by reason of the ab- 
sence of the advertisement of the meeting, and therefore the mo- 
tion of the liquidators in each of the cases must be ref used. 

I append to this opinion a copy of article 7 of the charter of the de- 
fendant corporation and of the proceedings of the meeting of stock- 
holders at which the resolution to dissolve was passed. 

"Art 7. Whenever this corporation Is dissolved, either by limitation or from 
any othèr cause, its affaire sliail be liquidated under the superintendence of 
three stockholders, to be appointed for that pùrpose at a gênerai meeting of 
the Btodiholders, convened after tUrty days' prior notice shall hâve been 
pubiyhed In one of the daUy newspapers of the city of New Orléans, and with 
the aièent of a majority in amount of thé entire capital stock. Said commis- 
Bionet's BhWl rèmaln in offtce until the affaira of said corporation shail hâve 
been fully liquidated; and, in case of the death of one or more commisdoners, 
the supvlvor or survivora shall continue to act" 

"[OopyJ 

"[Stamp.] [Stamp.] 

"New Orléans, Nov. 16|92. 

"A gênerai meeting of the stockholders of thls company waa held Uiis day, 
Vice Prest. J. 0. Meyer in Ihe chair. The foUowing stockholdera were rep- 
resented either personaUy or by proxy: J. 0. Meyer, Geo. Taylor, Jas. 
O'Ronrke, W. A. Taylor, J. C. Meyer, Jr., 0. Wedderin, and J. 0. Finney, Jr. 

"Mrs. Jessie A. Taylor, absent, repi'esented by Geo. Taylor, 101 shares; W. 
B. Taylor, absent, re-presented by 0. Wedderin, 229 shares. 

"On motion of Mr. O'Hourke it was resolved that ûils company do hereby 
dissolve, and prooeed to a liquidation of its affairs, and the appointment of 
three liquldatbdg conunlssioners, under section No. 7 of the charter. Carrled 
unanlmously. 

"l'hère were flled with the Seot'. the written consent of the absent stock- 
holders to waive the notice and publication required by section 7 of the 
charter. 

"The foUowlng stockholders were elected llqxildating commisslouers of the 
company: Cari Wedderin, Walter A. Taylor, and J. 0. Finney, Jr. 

"There behig no further business before the meeting, same was adjoumed. 

"J. 0. Meyer, Vice Prest 
"W. A. Taylor, Secty." 

"PersonaUy appeared Walter A. Taylor, who, being duly swom, déposes and 
says that the foregolng is a true and correct copy of the minutes of a gênerai 
meeting of stockholders of the Taylor Bros. Iron- Works Company, Limited, 
held November 16th, 1892. W. A. Taylor. 

"Swom to and subscribed before me this 6th day of January, 1893. 

"Jas. D. Rankin, 
"[Seal.] Depnty Clerk^ Civil District Court 

for th& Parlsh of Orléans. 
* "Becorded tn margin of Book 444, fo. 222, in mortgage office. 
"Now Orléans, January sixth, 1893. 

"[Seal.] Jos. B&n, E. M. 

"Kecorder BecU Jan. 6, 1893, 12:10 F. M. Mortgages." 
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CLEVBLAND CITY FOEGB IRON 00. et aL T. TAYLOB BBOS. lEON- 

IWOEKS CO. et aL 

(Circuit Court, B. D. Loulsiana. February 22, 1893.) 

No. 12,170. 

L CoHPOBATiONS— Dissolution — Notice — Rights of Cbbditoes— Attachmbnt. 
Where thé charter of a corporation provides that notice of a meeting to 
alter or amend the charter shall be adverUsed for a stated time, the dis- 
solution of such corporation by its stockholders before the expiration of 
its charter perlod Is as to existtng creditors an altération of an important 
cliaracter, whlch cannot be efCected at a meeting held without such notice, 
so as to prevent them from lerying an attacbment. 54 Fed. Rep. 82, 
followed, 

8. Samb— Injonction aoainst Dissolution. 

Creditors with attachments agalnst a corporation cannot enjoln the 
stockholders thereof from dlssolvlag the corporation, In the absence of 
fraud or of damage other than that caused by prevlous gross misman- 
agement, and that whlch -will resuit from the dissolution. Fisk v. Railroad 
Co., 10 Blatchf. 518, dlstingulshed. 

In Equity. Bill by the Cleveland City Forge Iron Company, the 
Prentiss Tool & Supply Company, and the Mies Tool Works, attach- 
ing creditors, against the Taylor Bros. Iron- Works Company, Limited, 
to enjoin the dissolution of défendant. Injunction denied. Motions 
made in the attachment suits to dissolve the attachments were here- 
tofore denied. See 54 Fed. Eep. 82, where additional facts are 
stated. 

W. S. Parkerson and Denegre, Bayne & Denegre, for complainants. 
Thomas J. Semmes, for défendants. 

BILLINGS, District Judge. This cause is submitted on an appli- 
cation for an injunction pendente lite. The défendants are a corpo- 
ration, limited, organized under the laws of Louisîana, and the stock- 
holders therein. The complainants are plaintifEs in this court, who 
hâve commenced suit, two by attachment, and the other by séques- 
tration. The chief object of the injunction sought is to restrain 
the stockholders from dissolvlng the corporation. Two points are 
involved in this application, and must be considered: First, has the 
corporation been already dissolved? and, second, if not, does the bill 
make a case for an injunction? 

1. As to the claimed dissolution. In the suits at law a sugges- 
tion of the dissolution was made. An agreement was made to waive 
a trial by jury, and the court found against the dissolution. 

It has been inslsted in the argument of this application that the 
proposition of law upon which the court founded its décision, viz. 
that the stockholders could not waive the clause in the charter of 
the corporation requiring the advertisement in the papers of the 
meeting called to dissolve the corporation, was erroneous. The 
whole matter turns upon whether the creditors had an interest in 
receiving such a notice. For the reasons I gave in the law cases, 
my opinion, notwithstanding the second argument, is nnchanged. 
It seems to me they had interests to protect which gave them the 
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light to insist upon the clause requiring th.e advertisement, and that 
■wïtEèut it| as àgainet them, therè could be iao dissôliitiori: ^ 

A point not presented to thé èoùrt at the former argument has 
been made now, viz. that the notice of 10 days, required by the char- 
ter, ia simply for altering or amending the charter, and that dis- 
solution, not being speciiically iiièntioned, does not require the no- 
tice. Ajb it seems to me, with référence to a corporation, the charter 
of whîch provides that the corporation shall hâve and enjoy succes- 
sionln Ita cprporate name for the period of 99 years, its dissolution 
before <;ïiat tiiae, at least so far as existing çreditors are concerned, 
is an altération of its charter, and that of an Important character. 
The statûté gives a right to a proper majority of the stockholders 
to change the charter as to the tenu of continuance of the corpora- 
tion bj a previous dissolution; but the manner in which ail changes, 
includihg this, are td be effected, is flxed by the charter. Treating 
this argument as, in substance, upon this question, one for a new 
trial, wiik my convictions at first and now as to the meaning and 
effect of the charter, I must refuse it. 

2. Dpe^ the bni make a case for înjunction if the corporation 
exists? 'Èxe substance of the bill is that the complainants are çred- 
itors witli attachment; that the défendants hâve made an attempt 
to âis»)lve the corporation, and,,unless prevented by injunction, will 
dissolve, ,to.,t''ie irréparable injury of the complainants. There is 
no cha^g^ qt f raud or damage, save by préviens gross mismanage- 
ment, and what wîll be accomplished by dissolution. TJnless the 
institution of an attachment suit gives a creditor the right to thus 
interfiEire to prevent a dissolution of an indebted corporation, he has 
none; for the authorities seem to be to the effect that a mère créd- 
iter has no right to prevent. The solicitors for the complainant 
relied ttpon the case of Fisk v. BaUroad Oo., 10 Blatchf. 518. A 
careful study of that case leads me to the conclusion that it is distin- 
gtushable upon princtple from this. There the party obtaining the 
injunction had already instituted a suit in equity, averring waste 
of the assets of the corporation, for the purpose of winding up the 
entire business of the corporation and distributing ail its eflects. 
The attémpt to dissolve was, therefore, a défiance of the entire pur- 
pose of the jurisdiction with which the circuit court was seised. 
Hère there is simply a suit at law with an attachment, tiie force of 
which, as carrying any privilège, is dépendent upon a judgment. It 
is a proceeding of individual çreditors to secure and: collect indi- 
vidual debts. The dissolution would defeat the çreditors' object, 
but is in no sensé a défiance of the court's jurisdiction ; and, as it 
seems to me, after thdroughly considering the Case of Fisk, the 
protection of a previously acquired jurisdiction of a particular sub- 
ject-matter, vlz. the winding up of the affairs of à corporation, and 
the distribution of its assets from being supplanted, was the ground 
of the injunction there, which hère is wantlng. While in each case 
the obje(?t of the suit is defeated, and the dissolution is the médium 
of usheriHg ifa a final administration of the corporation's estate, in 
the Fisk Oasé that administration was the sole object of the suit, 
and wasi so to speak, clTcumvènted by the dissolution and conse- 
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quent administration. Thè pending suit has a différent object, — the 
collection of a debt,— and iS only incidentally interrupted by a suit 
which, like bankruptcy or insolvency proceedings, absorbs, rather 
than circumvents, the object of the original suit The Pisk Oase 
is the only case which has been cited, or which I can find, which 
seems to sustain the injunction. I think that case inapplicable, 
and that, upon the doctrines of law, independent of that case, the 
oreditors, who are complainants, upon the ground set forth in the 
bUl, hare no more right after an attachaient suit has been com- 
menced than they had before to enjoin a dissolution. The attach- 
ing creditors, by a dissolution of a défendant corporation, may lose 
ail priority over the other creditors, but their right in equity to en- 
force their claim to their ratable portion to the corporation'» asseta 
by suitable proceedings, which is ail that a court of equity can rec- 
ognize with référence to a dissolution of the défendant corpora- 
tion, would be left to them. The injunction is therefore refused. 
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(Circuit Court of Appeals, Bighth Clrouit. January 27, 1893.) 

No. 155. 

1. DBCErr— Falsb Reprebbntations m Sale dp Lands— Whbk Actioh Maut- 

TAINABLE. 

In an action to recover damages for a false représentation as to the own- 
ersbip of land, wliereby the vendee, havlng no knowledge of the title, was 
induced to purchase, the complalnt need not allège that, at the tlme of mak- 
Ing such statement, défendant knew It was not owner, nor that the rep- 
résentation was f raudulently made to toduce the purchase. 

3. Sahb. 

An action for damages for false representationa as to tttle, made In a 
sale of lands, may be maintalned, although the deed eontained no cot- 
enants. 
8. Wkit of Erhob — Rbvibw— Demtjrkeb. 

On writ of error from a Judgment sustainlng a demurrer to an amended 
complalnt, suggestions made by the défendant in error, based upon the 
answer to the original complalnt, cannot be considered. 

4. Limitation of Actions — Pleading — Dbmubreb. 

Under the Colorado Code and practlce, a gênerai demurrer on the ground 
that the complalnt falls to state a cause of action doea not raise the ques- 
tion of the eftect of the statute of limitations. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

At Law. Action by Thomas H. Bames against the Union Pacific 
Eailway Company to recover for false représentations as to the 
ownership of land purchased by plaintifl. Judgment sustaining 
demurrer to amended complalnt Plaintiff brings error. Eeversed. 

Statement by SANBOEN, Circuit Judge: 

Thls wrlt of error was sued out to reverse a judgment sustainlng a gênerai 
demurrer to the plaintlfC's amended complalnt In thls complalnt the plalntUI 
aUegod: That the défendant was the grantee from the United States of a rall- 
road land grant That aboùt September, 1881, the défendant represented to 
hlm that a certain tract of Itod In Boulder county, Oolo., was a part ot Its 
ntilroad'land grant, and that it was the sole owner thercof . That he trusted 
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to and rdled on thèse représentation^ and In rellanoe tiiereon purchased 
the land of tbe défendant, pald It $2,376.60 therefor, and took its deed 
thérpof, ^thout covenanta That the land was never in fact granted to the 
défendant It was never In possession of it, and It never had any tltle to or 
right In it But the plaintlfC dld not know thls fact until 1890, because the 
défendant çontinued to assert that the land had been granted to It, and in a 
contest before the local land office obtalned a décision favorable to its conten- 
tion, in 1883, in a cause which was not flnally settled adversely to it by the 
décision of the secretary of the interior untll 1890. That the plalntifC bas been 
compeUtd to and has bought the land of the United States, by exercising hls 
right as a homesteader, nnder its laws, and has entii-ely lost the amount he 
paid the défendant. That he demanded the repayaient of thls amount before 
the coininâicement of thls action, and that it was refused. 

Chatrles M. Campbell, for plaintifl in error, 

Willara Teller, (John M. Thurston, H. M. Orahood, and E. B. 
Morgan, on tb.e brief,) for défendant in error. 

Beforô CALDWELL and SAÎŒOBN, Circuit Judges, and 
SHIRAS, District Judge. 

SAJNBORN, Circuit Judge, (after stating the facts.) A vendor 
•who makes a false statemMit regarding a fact material to the saJe, 
either witl^. knowledge of its fakity, or in ignoranca of its falsity, 
when f roiû hls spécial Ineans of information he ought to hâve known 
it, and thereby induces his vendee to purchaae, to his damage, is 
liable, in an action at law, for the damage the purchaser sustains 
through the misrepresentation, or to hâve the sale rescinded in a 
suit in equity, at tiie option of the purchaser. The boundaries, de- 
scription, and title of the subject-matter of a sale are peculiarly 
within the range of the vendor's knowledge, or means of knowledge; 
and the purchgyser has the right to présume that the positive state- 
ments regarding them, made by the vendor to induoe the sale, are 
knowingly niade, and to rely upon thèse représentations. If such 
statemehts are false, and result in damage to the purchaser who acts 
on them, they are f raudulent, in the eye of the law, and actionable. 
Itiis complaint states, in substance, that the défendant had a grant 
of land from the United States; that it represented to the plaintifE 
that the tract it gave Tiim a deed of was a part of that grant, 
and that it was the sole owner of it; that plalntiff knew nothlng 
about this title, but relied upon thîs statement, and was thereby 
induced to pay the défendant |2,376.60 for its deed of the tract, 
when in fact it had no title, or color of title, to the land, it was 
not in possession of it, and the deed it delivered convëyed no right 
whatever. Hère was a misrepresentation of a matôriial fact, wMch 
was peculiarly within the defendant's knowledge. It was made 
with the intention to înduce the purchase. It was acted on by 
the plaintiff, and the misrepresentation caused Mm serions damage. 
In the eye oî the law the complaint allèges fraud on- the part of 
the défendant, and damage directly caused by that fraud. 

That there is no express allégation that the défendant knew the 
land was not within its grant, and that it was not the owner 
thereof, when it made thîs false représentation, and no express al- 
légation that it made the same, fraudulently to induce the plain- 
tiff to' purchase, is not material. The misrepresentation was made 
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în apt time to raduce the piirchase, and did induce it The in- 
ference is icfesistible tliat tMs waa its purpbsë. Every one is pre- 
sumed to intend tke natural conséquence of liis aets. The fact mis- 
represented was one that the défendant ought to hâve known, one 
that it liad extraordinary facilities for knowtng, one that a pnrchaser 
would naturaliy assume, and hâve the right to assume, the défend- 
ant did know, when it made positive statements concerning it; 
and the pr^umption is, f rom the allégations of this complaint, that 
it did hâve full knowledge that its statement was false at the 
time it was màde. Even if it could be assumed that the défend- 
ant had no actual knowledge of the fact misrepresented, this would 
not relieve it from liabiUty. It represented the fact tô be, as of its 
own knowledge, that this land was withiu its grant, and that it 
was the owner of it If it knew this to be false, that was fraud 
of the most positive kind- If it did not know whether its state- 
ment was true or not, the positive statement, of its own knowledge, 
that it was so, was a false and fraudulent statement that it did 
know this to be the fact; and, as this statement caused the same 
damage to the plaintiffl, the défendant is equally liable in either 
event. In Cîooper v. Schlesmger, 111 U. S. 148, 155, 4 Sup. Ct. Eep. 
360, Mr. Justice Blatchford, delivering the opinion of the suprême 
court, deelared that a statement recklessly made, without knowl- 
edge of its truth, was a false statement, knowingly made, within 
the settled rule. In Kiefer v. Rogers, 19 Minn. 32, 36, (GU. 14,) 
where the défendant, in ignorance of the existence of a mortgage 
of $2,250 on his property, had stated that no such incumbranoe 
existed, and had thereby iuduced the purchaser to buy, the suprême 
court at that state said, speaking of the time when the représenta- 
tion wàs made: 

"AltJiciugh the défendant was then Ignorant of the existence of the 
Inciimbrance thereon of the mortgage for $2,250, there is no doubt but that, 
under the circumstances, Ms représentation must be treated as fraudulent; as 
much so as tf he had told a wlUful lalsehood." 

In Slim V. Croucher, 1 De Gex, F. & J. 518, where one sought 
to borrow money upon a lease for 98 years and a half, which the 
borrower represented he was entitled to, the lender required an in- 
timation from the proposed lessor that he woiild grant such a 
lease. The lessor knowingly gave it for this purpose. The loan 
was made upon it. The lease was afterwards made, and morb- 
gaged by the lessee to the lender. It tumed out that the lessor 
had some time before made a lease of the same premises to the 
same lessee for the same term, and that the latter had, since the 
loan was made, assigned this lease for value; but, at the time 
the lessor gave the intimation, he did so innocently, because he had 
forgotten the former lease. The high court of chancery held that, 
although he did not know his intimation was false when he made it, 
it was a fraud, in the eye of the law, and he must repay to the 
lender the amount of his loan. In that case it was urged that the 
complainant had a complète remedy at law, and hence that the 
court of chancery had no jurisdiction. Lord Chancelier Campbell 
said: 
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! "Th<! îdef eiffle Bçt; VP In thls suit ta that there was a reinedy at law, and that 
that l»"$|ifi onlyj^remedy compétent to ,the plaintlff. Now, that there was a 
rémf'âç' at i^yf I thlnk is qlilte oleâJr. ' ifére was a toîsl-epresiîntation made 
by tbé'ldéféaâant df a fact whlch OTlght to hâve been ^'itHin his knowledge. 
It -was made Wlth the intention cff being acted upon. It was acted iipon, 
and tbereby a loss aocmed t» the plalntiff, and there Is no doubt, In my mind, 
that an action would lie, and that it would be for a jury to asseas the 
damages." 

In. litchfield v. Hutchinson, 117 Mass. 195, 198, which was an 
action at law for damages for inducing one to purchase a horse by a 
falsé Btatement tkat he was soûnd, thé suprême court of that state 
thusvlaid down the law on this subject: 

"M one States, as of his own knowledge, materlal facts susceptible of 
knowledge, whlch are f aise, it is a f raud which renders hlm Uable to the 
pai^ Wbo. relies and acts upon: the statement as true, and it is no défense that 
he belieyed the facts to be true," 

To the same effect are Haaard v. Irwin, 18 Pick. 96; Savage t. 
Stevens, 126 Mass. 207, 208; Frost v. Argier, 127 Mass. 212, 218; 
JéWettv. Carter, 132 Mass. 385, 337; Cole v. Cassidy, 188 Mass. 437, 
438; Mésson V, Boret, 1 Denio, 69, 73; Lockbridge v. Foster, 4 Scam. 
569, 578; Joice v. Taylor, 6 Gill & J. 54, 58; McFerran v. Taylor, 3 
Cîranch, 270; Doggett v. Emerson, 8 Story, 700, 732, 733; Burrows v. 
Lock, 10 Ves. 470, 475; Ayrê'B Case, 25 Beav. 522; Eawlins v. Wick- 
ham, 3 De Gex & J. 304, 313; Sears y. Hicklin, 13 Colo, 143, 152, 21 
Pac. Eép. 1022; Haight v. Hayt, 19 N. Y. 464, 470, 471. 

Nor is it a valid objection to the maintenance of this action that 
the misrépresentations related to the title to land, and the def end- 
ant used a deed without covenants as a means of perpetrating its 
fraud. That deed waô worthless from its exécution. It took noth- 
ing from the défendant. It vested nothing in the plaintifif. Its only 
effect was to assist the défendant in wrongfully obtaining plaintifl's 
money by false représentations, and no principle of law or equity 
occurs to us that requires this court to give it the further effect of 
perpetuating the wrong, or preventing its redress. Why should a 
fraudulent misrepresentation of the soundness of a horse, or of his 
ownership, be ground for an action at law after the bill of sale has 
been; delivered; why should a fraudulent misrepresentation as to 
boundaries, location, the timber upon, or any other material fact, 
relattng to the description of land, bîe actionable at law after ,the 
deed has passed, although the damages are often small and par- 
tialjt— and a fraudulent misrepresentation of title, where the pur- 
chaser has lost the entire considération, as in this case, be remedi- 
less? When a sale of land is consummated by a deed, the paroi 
agreements made by the parties during the negotiatious are pre- 
sutoed to be merged in thé deed. The deed is conclusive évidence 
of their contracta relative to the subjects there treated. Their paroi 
contracts spoken of in the negotiations, even their représentations 
made in good faith, may be conceded to be merged in the deed, and 
no action can thereafter be maintained upon them. But while 
their paroi contracta and their représentations made in good faith 
may be so ïnerged, and not actionable, their fraudulent misrépre- 
sentations, their torts, are not. The obligations of honesty and good 
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faitli, the obligations net knowîilgjy or recMessly to falsely repre- 
sent things material to the sale, to practice no fraud or deceit, 
wMch rested upon both parties during the negotiations, and the 
right of action for the tort that results from the breach of thèse 
obligations, — ^these are neither abrogated, merged, nor affected by 
the deed. They remain in full force, and may be enforced at law 
or in equity, regardless of it In Haight v. Hayt, 19 N. Y. 464, 474, 
the plaintiff brought and maintained an action at law to recorer 
damages for the false statement made by the vendor at the sale that 
one Delevan had no mortgage on the land- He was then asked if 
he would guaranty that Delevan had no mortgage, and he repïied 
that he would not, and the purchaser accepted a deed without cove- 
nants. At the trial the judge was requested to charge that if 
Hayt réfùsed to give covenants of title the action could not be sua- 
tained, and his refusai to give this request was assigned as error. 
The New York court of appeals sustained the ruling, and Judge 
Denio, in delivering the opinion of the court, cited Doggett v. Emer- 
son, 3 Story, 700, 733, and Masson v. Bovet, 1 Denio, 72, and said: 

"If tlie purchaser consents to walve the usual covenants he is none the 
less entiUed to the exercise of good faitb and honesty (m the part of the 
vendor." 

In Wardell v. Fosdick, 13 Johns. 325, 327, (decided in 1816,) the 
défendants, who had a deed, with fuU covenants, describing 450 
acres of land that had no existence, made by one Corlies, sold and 
pretended to convey the same land to the plaintiff by a deed with 
covenants that they had done no acts to impeach the title, only, 
and at the same time assigned him the deed from Corlies. The 
plaintiff brought an action on the case for the deceit, and the court 
said: 

"ïhe évidence Is sufiBclent to support the allégation ol fraud agalnst both 
the' défendants, and there appears no légal objection to this fonn of acUon. 
Where the party has been Induced by such a fraudhlent représentation to pay 
hls money and accept a deed, It Is tmmaterial whether any, or what, covenants 
are contalned in the deed. The purchaser so defrauded has a riglit to treat 
the deed as anulllty, and may maintain an action on the case for the deceit." 

In Ward v. Wiman. 17 Wend. 193, 196, (decided in 1837,) an ac- 
tion oh the case for deceit was maintained against the vendor for 
making the false statement that the lands sold were free from in- 
cumbrances, although he had given a warranty deed with full cove- 
nants. Mr. Justice Nelson, subsequently of the suprême court, then 
chief justice of the suprême court of New York, delivered the opin- 
ion of the court, and said: 

"The only question presented upon the pleadlngs in this case Is whether an 
action on the case wûl Ue against the défendant for a false and fraudulent 
représentation made in respect to an incmnbrance upon a lot of land sold and 
conveyed by him by a warranty deed to the plaintiff. * * » The prlnciplo 
of the case of Wardell v. Fosdick, 13 Johns. 325, appears to me to be declslvo 
in favor pf maintainlng the action; and that, too, whether the deed contains 
a covenant or not. * * • It vras attemptcd upon the argument to dis- 
tinguish that case from the présent upon the ground before mentioned,— 
that there was no such land In existence as the deed purported to couvey; but 
It eau in no wise bè Important to the dedsdon how or ta what way the title 
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fiUls or iB embamuBed. Tlie defect at tlUe la the materlal point. Besldes, 
the only reason that can be virged a^filnst sustalning this action Is. that the 
grantee ehonld be compelled to look to bis coyenants. Tbat reason applied 
'With as tauch force In the case of a failurë of tltle on acconnt of the nonex- 
Istence of fbe land described as where the lltle falls by reason of some other 
defect" 

In Gulver v. Avery, 7 Wend. 380, an action on the case for deceit 
was maihtaineâ, based on the false afflnnation that the premises 
were clea,r of any other ihcumbrances than the mortgage under 
which thé sale was effected, and that the purchaser would require 
a perfect title. In Whitney r. Allake, 1 N. Y. 305, (decided in 1848,) 
Gardiner, J., delivering the opinion of the court, reviews some of 
the décisions, and déclares: 

"î'or more than thirty years It has been the settled doctrine of the courts 
of this State that fraudulent reprtesentations in référence to the tltle of real 
estate, accompanied wlth damage, is a good groimd of action, and that It Is 
Immaterial whether any, or what, co venants are contained In the deed of con- 
veyance." 

To thé Same éflect are Slim t. Groucher, 1 De Gex, F. & J. 518, 523 ; 
Clark V. Baird, 9 N. Y. 183, 197; MoneU v. Golden, 13 Johns. 402, 403. 

To the effect that a suit in equity for the recission of the sale or 
for a repayment of the money wrongfuUy obtained by false repré- 
sentations ^8 to title may be maintained, notwithstanding that a 
deed has been delivered aiid accepted, are Quesuel v. Woodlief, 2 
Heri. &iM. 173:; Darling y. Osborne, 51 Vt. 148; Paine v. Upton, 87 
N. Y. à??;: î^ckbridge v. Foster, 4 Scam. 569, 573; Prout v. Eoberts, 
32 Ala: iat;' Crutchfleld v. Danilly, 16 Ga. 432; Kiefer v. Eogers, 19 
Minii. 3à, (Gîl. 14;) Joice' v. Taylor, 6 Gill & J. 54, 58. Thus b 
I^ckbrijâge y. Foster, 4 Scam. 569, 573, a bill in chançery was filed 
to set asiâé a dèéd with covenants of warranty, for the false repré- 
sentation that the vendor had good title to 240 acres of land de- 
scribed In tlïë deed, when he hàd no title to four elevenths of 58 
aci-e^ of it, and the court refused to set aside the deed, and decreed 
an allowance to. the complainant of the différence in the yalue of 
the title as repreSented, and as it was in fact. The like relief was 
granted in Quesnel t. Woodlief, Darling v. Osborne, and Paine v. 
Upton, supra. 

Fihally, Mr. Justice Fieïd, in delivering the opinion of the su- 
prême court In Andrus v. Kefining Ce, 130 U. S. 643, 648, 9 Sup. Gt 
Eep. 645, cites with approval WardeU y. Fosdick, 13 Johns. 325, and 
lays down the rule as to false représentations of title thus: 

"Sucli représentations by thevendor, as to his havlng title to the premises 
sold, may also be the ground of action where he Is not in possession, and he 
has nelther color nor clalm of tiUe under any Instrument purporting to con- 
vey the premises, or any judgment establishing his right to them." 

Such, acôoi-ding to this complaint, was the situation of this ven- 
dor. It was not in possession. It had neither claim nor color of 
title under any instrument purporting to convey the land to it, or 
any judgment establishing its right. To induce the plaintiff to 
buy, it falsély, and, in the ylew of the law, fraudulently, represent- 
ed that it had a grant of this land from the goyernment, and waa 
the sole owner of it. The plaintiff acted on that représentation. 
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and was thereby damaged. This is the statement of a good oauBe of 
action, and the demurrer shonld hâve been overruled. 

The answer filed to the original complaint is net before this court, 
and the suggestions made by counsel for défendant in error, based 
Tipon it, cannot be considered. The amended complaint, snbse- 
quently filed, to which no answer has been interposed, and the de- 
murrer to It, frame the only issue that can be considered on this writ 
of error. 

The demurrer is upon the sole ground that the complaint does 
not State facts suflacient to constitute a cause of action. This gên- 
erai demurrer does not raise the question of the eflect of the statute 
of limitations upon this action under the Code and practice in Colo- 
rado, and that question has not been considered. Rev. St. U. S. § 
914; Hexter t. Olifford, 5 Colo. 168, 172; ChiAdngton v. Springs Co., 
9 Colo. 597, 603, 14 Pac. Eep. 212; Hunt v. Hayt, 10 Colo. 278, 281, 
15 Pac. Rep. 410; Jennings v. Eiekard, 10 Colo. 395, 401, 15 Pac. Rep. 
677; Cross v. Mofifat, 11 Colo 210, 212, 17 Pac. Rep. 771. TOie judg- 
ment below is reversed, with costs, and with directions to allow the 
défendant to answer. 
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(Circuit Court of Appeals, Baghth Circuit January 27, 1883.) 

No. 139. 

Aasiosï^ENT FOE Bbnbmt of CteBDiTOiis— Fbaîjd — RiGHTS OF Cbbditobb— 
Attachment. 

Plàintiff sued a mercihaiit in the Indlan Territory for a debt, (In whlch 
soit hé- suibsequently bad judgment,) and on the same day sued out an 
order of attachment, and placed It in the hands of the deputy marshal, 
whereby,, under the statutes of Arkansas in force in the Indlan Territory, 
(Mansf. Dig. § 325,) it became a lien on ail defendant's property which had 
not then been assigned. On the same day the défendant made a général 
assighment, preferring certain credltors, and joined issue with the 
plalntift on the allégations of the aflldavit for attachment,— a mode of pro- 
cédure aUowed by the statutes of Arkansas. The assignée filed an inter- 
pleader, claùnlng the property under the assignment, and the two issue» 
were tried together before a single Jury. Held, that proof that défendant 
at the commencement of the action was about to sell or dispose of the 
property with the fraudulent intent to cheat, hlnder, or delay hls credltors 
was sufflcient to justify a verdict against hlm. But to justlfy a verdict 
against the assignée plalntlfl must also prove eltber that the order of 
attachment was deUvered to the deputy marsbal before the dellvery and 
acceptance of the assignment, or that Ôie assignée had knowledge of and 
took part In the defendant's fraud. 

BAMK — PRtCTICE. 

la Buch a case the better practice Is to flrst and separately try totbecourt 
the lœue between plaintM and the assigner, arislng under the attachment 
affldavit, and thereafter try the issue between plaintiff and the assignée. 
Sanger v. Flow, 48 Fed. Bep. 152, 1 O. O. A. 56, followed. 
Same— Ikstbuctiokb. 

An instruotion that the Jury, before renderlng a verdict for plaintiff, 
mnst flnd that the assignée was aware of or partidpated in defendant's 
fraud, was erroneous, in that such proof was not necessary to a verdict for 
plaintiff against the asslgnor only, nor even against the assignée, if the 
order of attachment was dellvered to the marshal before the dellvery and 
aocoptance of the assignment; for in that event tiie assignée took th» 
property subject to the lien of the attachment. 
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4. Samb — Evidence of Pratjd. 

< ,, T^e greferemcie t>y.^B,asslgiiorit(>jç!Qifl;lîeneflt of qreiîftopa pf pfte cre<Ht«r 
fd* $1,500, EnôiwiHg iliàt h0 ow«a fBdijCWflltor l?ftt ÇSQOj irtM t^^^ Intent to 
BUbsequently dimît liiè iippilcatlon t* mô burplus '$1,6QÔ to tlie pàyiiiént of 
«tâOther debt, Uôt'preferred, Is ècÉtolù^Vè évlâence asàliisti thé assiignor 
, >>of the fmudulent character' oï tbejassigipQeiit. Fartrellv. Maxwell, 34 
FecL Rep. 727, disllnguished. 

b. BAMB-t-AsS^GNMKNT AMD AttACHMBJÎ'IV-PBIOBITY— BujBDBIl QF PbOOF. 

Thé Tjuixien of proof was on thé; assignée to establi^,tiie delivery and 
acceptance of the asslgnment befoîre thie order of àttachifieiit came to the 
hands of fhe marshal; and, It appeating that the as^gmuent was not 
ack^^lBdged or ifUed until aJter tbat tlme; that the asâigùee was not In 
the town whei-e it was dxawn ançl-signed on the dayof.its exécution; and 
' that me only delivery (whlch eeémsto hâve been befpre the assigoment 
•Wais 'acifaiowledged, and before the' order of attachnient was delivered) 
was tic) Ml attomey at law, vfbose power to bind the ateigûéé by hls recelpt 
and ftcc^tanoe of It la not establlstoed,— such évidence la not such oondiislve 
proof, of ,^e priorité of the as^gnment as to render Ihe erroneous instnio- 
tioas tmniateria|. 

*. ASTAO^BiSt — WhBN AaTHOKIZED^DBFBAUDING GbBDITOBS. 

Whëte, tmder Mànsf. Dlg. S SOO, whlch provides t^ai a plalntlff may 
hâve àh attachment when the défendant has sold, cohréyed, or otherwiae 
dlsposed (ïf hls prpperty wlth the frandulent intent to cheat, hlnder, or 
delay hls credltors, or is about to sell, convey, or otberwlse dispose of 
it wlth such intent, the plaUitlff allèges only that the défendant is about 
to sell or convey his property wlth such Intent, an Instruction that the 
platatlfl! must prove that the défendant had, at the date of Issulng the 
attachment, '861d 6t dlsposed of ms property wlth such fraiidulent intent 
Is erroneous^ for proof that he was about to do so vtritta such Intent Is 

BUfflCl^lt 

In Erpor to the United States Court in the Indîan Territory. 

Action by the Waples-Platter Company against Chsirles H. Low 
to recoyèr a sum of money. The action was oomnaenoed by an at- 
tachaient, and one J. S. Hancock intervened, claiming the property 
as assipiee of Low for the beneflt of creditôrù. Wsne was Joined 
on thçi questions of the ralidity of the attachment, and its priority 
to the assignmeut, and the verdict and judgment were against the 
plaintiff and in favor of both the défendant and the assignée. Plain- 
tifif brings error. Eeversed. 

Statement by SANBOKN, Circuit Judge. 

ThlS'ls a wrlt of error to reverse a Judgment against the plaintiff In error 
In favor of the défendant, Low, upon the issue tendered by an affldavit for 
attachment made by the plaintiff, and in favor of the interpléader, Hancock, 
upon the issue tendered by his interplea in the attachment suit The défend- 
ant, liOw, was a merchant In the Indian Territory, and the plaintiff was his 
creditor. On January 12, 1891, the plaintiff brought suit to reoover his claim, 
and subsequently had judgment against the défendant for 'its amount. On 
the same day that he brought this suit he sued ont an order of attachment, and 
placed it in the hands of the deputy marshal at 12:20 P.' M., so that it then 
became a lien for the amount of plaintlfC's claim on ail the property of the 
défendant, Low, hère in question that had not at that. tlme been assigned to 
the Intervener. Mansf. Dlg. § 325; 26 St. at Large, p. 86. Oh the same day 
the défendant, Low, made a gênerai aasignment to the interpléader, which 
preferred certain of hls credltors. Whether the assigmnent was delivered 
to and aoœpted by the interpléader before or after the order of attachment 
was delivered to the marshal was one «f the dlsputed questions submltted 
to the Jury. Thestatutee of Arkansas, in force in the Indian Territory, per- 
mit the défendant to contest the rightfulness of the attachment by controverb- 
Ing won oath tb.e allégations of the affldavit theref or, and allow any tbird 
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pertKm claiming the property attached to file an Interplea In the attachment 
proceeding Betting forth his daim to the properfy, and to tare It there deter- 
Jiineâ. The défendant accordingly joiued issue with the plaintiff on the al- 
léguions of the affidavlt for attachment, and the tnterpleader, Hancock, âled 
his interplea, claiming fbe property tinder the assigoment, and the two issues 
thus fonn'ed were tried together before a stogle jury, who retumed a verdict 
agalnst tiie plaintlfl on tooth. The errors assignéd relate oliiefly to the charge 
of the court to the jury, and are stated and considered in the opinion. 

A. G. Moseley, for plaintif in error. 

L. P. Sandels, (J. M. Hill, on the brief ,) for défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and SHI- 
EAS, District Judge. 

SAÎTBOEN, Circuit Judge, (af ter etating the f aots.) There were 
three questions that under some phases of this case it might be necea- 
sary for the jury to détermine in this action. They were: (1) Was 
the défendant, Low, about to sell, convey, or otherwise dispose of his 
property with the fraudulent intent to cheat, hinder, or delay his 
creditors at the copimencement of the action? (2) Was the order 
of attachaient dellvered to the deputy marshal before or after the 
assignment to the interplèader was delivered and accepted? (3) 
Did the interplèader hâve any knowledge of or part in tiie defend- 
ant's scheme to cheat, hinder, or delay, his creditors (if he had any 
Buch scheme) before he accepted the assignment? If the jury an- 
swered the flrst question in the aflftnnative, the plaintiff would be 
entitled to a verdict against the défendant, regardless of either of 
the others; but an affirmative answer to this questioa would not 
authorize a verdict or judgment against the interpleaier nuJess an 
afl&rmative answer was also given to one of the two other questions 
presented. In other words, to warrant a verdict against the inter- 
plèader, the jury must hâve found not only that the défendant was 
about to sell, convey, or otherwise dispose of his property with the 
fraudulent intent to cheat, hinder, or delay his creditors when the 
action was commenced, but they must also hâve found, either that 
the order of attachment was delivered to the marshal before the de- 
livery and acceptance of the assignment had been completed, or 
that the interplèader before or at the time of his acceptance of it 
participated in or was aware of the intended fraud. 

Thus it will be seen that the issues between the plaintiflE and 
défendant and those between the plaintiff and the interplèader were 
not identical, and to prevent confusion and error it was impera- 
tively necessary that the court should keep the broad distinction 
between them clearly in mind, and should carefully and distinctly 
présent it to the jury in its charge. The practice of trying thèse 
issues together and to the same jury is deprecated. The better prac- 
tice is to flrst and separately try to the co.urt the issue between 
the plaintiff and défendant arising under the attachment aflSdavit. 
Sanger v. Plow, 1 C. C. A. 56, 61, 48 Fed. Eep. 152; HoUiday t. 
Cohen, 34 Ark. 707, 716. The diflBculty, confusion, and error that are 
liable to resuit from a trial of both issues together to the same jury 
are weU illustrated in this case. 
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Three pf thé instructions ^Vèn to the jury, and heré astsignéd m 
eirfoi;, were as fôllowsi ' 

"ThlBdt. If ttie jury belleve from the évidence tliat the plalntifl'B attachment 
waale^^d^pon the property asslgned belore the exécution and dellTery of 
the deed of asslgnmeiit to elther the assignée or bis agent, and before titie ao- 
ceptanee thereof by thé assignée or his agent, and 11 y ou shafl also bellere 
from the évidence tbat the défendant, Low, had at the date of the issiilng 
of such attachment sold, conveyed, or otherwlse disposed of bis property, or 
was about to sell, convey, or otlierwlse dispose of his property, with the 
f raudi{lent intent to cheat, hlnder, and delay his creditors, then you wiU ând 
for Oie plalntiff." 

"Pifth. The court Instructs the jury that before you can flnd the issues for 
the plalnttff as to the property attaohed, whlch Is clalmed by the interpleader, 
Hanooct, the plalntiff must hâve establlshed by the greater weight of the 
testimony not only that the défendant, 0. H. Low, made the deed of asslgn- 
ment wlth the fraudulent Intent to dieat, hinder, and delay his creditors, but 
that tiie assignée, J. S. Eancocl^ knew of sald fraud, or that he participated 
therelb. • 

"Slxthf The court Instruots the jury that, although they may belleve from 
the evUJence that C. H. Low was indebted to Colbert La Flore In the aum of 
five huadred dollars only, and that he intentlonaUy preferrèd sald Oolbert La 
More tor the sum of one thousand dollars In excess thereof, wlth the fraudu- 
lent intent to appropriate the same to his own use, yet, imless tiie jxiry shaU 
alao belleve from the évidence that the assignée or the preferrèd creditors 
knew of sald Low's fraudulent intention, or participated therein, then you 
should flnd for the Interpleader, Hanoocls." 

The third instruction we will not stop to cariticise, but the fifth 
and sixth clearly contradict it, and are obviously erroneous. They 
are to6 broad. It is true that, if the jury found that the order 
of attaclunent was not delirered to the marshal until after the 
assignment was delivered to and accepted by the interpleader, they 
must, in that event, hâve found tiiat the interpleader knew of or 
participated in the defendant's fraudulent scheme before they 
could flnd for the plaintiff upon the issue between him and the 
interpleader. Emerson v. Senter, 118 XJ. S. 3, 6 Sup. Ct. Eep. 981; 
Baer v. Eooks, 50 Ped. Eep. 898. But no such ûnding was required 
to warrant them in retuming a verdict for the plaintiff against the 
défendant. The only issue ther© was whether or not the défend- 
ant was at the commencement of the action about to sell, convey, 
or otherwise dispose of his property with the fraudulent intent to 
cheat, hinder, or delay his creditors. The fact that the défendant 
in his assigmnent preferrèd Oolbert La Flore for |1,500, when he 
knew he owed him but $500, with the intent to subsequently direct 
the application of the surplus $1,000 to the payment of another 
debt, not preferrèd by the assignment, was conclusive évidence 
against Low of the fraudulent character of this assignment. It 
may be admitted that, where an assigner by mistake or through 
ignorance or uncertainty as to his liabUity erroneously but in good 
faith States the amount of his liabUity to some creditor too Mgh, 
the assignment may yet be sustained, (Farwell v. Maxwell, 34 Fed. 
Rep. 727;) though it will be noticed that the assignment in ttie 
case just cited was not one giving préférences, and stands upon very 
différent ground from a preferential assigimient like that in the 
«ase at bar, where the assignée is required by statute to give a 
bond conditioued that he will "sell the proparty to the best ad- 
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Taoïtage, and pay th.e proceeds thereof to the creditors mentioned 
in said assignment according to the terms thereof." Mansf. Dig, 
§ 305; Eiçe v. Frayser, 24 Fed. Eep. 460, 464. In this case, 
however, the défendant admîtted on the trial that he knew he 
owed Colbert La Flore but $500 when he preferred him in his 
assignment for $1,500, and his only excuse was that he secretly 
intended thereby to secure the payment not only of the |500 he 
owed Cîplbert La Flore, but also of $1,000 that he owed to one 
William La Flore, who was in no way connected in business with 
Colbert. If upon such a state of facts sueh a préférence is a law- 
ful exercise of the power of the assigner, no reason is perceived 
why a preferential assignment securing a single creditor to whom 
the défendant owes but a dollar for an amoimt equal to the entire 
value of his assets might not be sustained upon the testtmony of 
the assigner, subsequently given, declaring to what creditors, and to 
what amounts, he intended to apply the proceeds of his property. 

The effect of this state of facts upon the assignée will not now 
be considered, because this case must be retried, and a différent 
Btate of facts may then be presented. It is sufQcient to say that the 
assignment is not void on its face, since its vice does not there 
a^ppear, and hence the assignée may hâve received and accepted 
it in good faith without notice of the intended fraud of the assignor; 
but, so far as the assignor is concerned, when he knowingly prefers 
a créditer in his assignaient for an amount far in excess of the debt 
he actually owes him, for the express purpose of creating a secret 
trust in the surplus above his debt, to the end that he may sub- 
sequently dispose of it according to his own secret intention, which 
he may change at any moment, he thereby présents conclusive évi- 
dence of his fraudulent intent in making the assignment upon every 
principle applicable to such instruments. Nothing is better settled 
than that the assignment in this class of cases, where préférences are 
permitted, as at common law and by the statutes of Arkansas, must 
deânitely fix the rights of the parties beneflcially interested, and that 
nothing shall be left to the discrétion or further control of the 
assignor. Thus in Haydock v. Coope, 53 N. Y. 68, where a debtor 
made a preferential assignment, and his son at the same time bor- 
rowed of a class of the preferred creditors a large portion of the 
amount secured to them on a crédit of flve years, the court treated 
the son's control of the proceeds of the property as that of the father, 
and held the assignment void, because it practically left so large a 
portion of the proceeds under the debtor's control, and declared 
that— 

"To hold that a debtor may exercise his right of ^vlng préférences amMig 
hte creditors so as to secure to hlmaelf the future control of the property as- 
slgmed, or its proceeds, wonld glve faclllttes for the grossest frauds, and 
utterly defeat the ends for whlch asslgnments hâve been sustained, whlcb 
are the application of the property to the payment of thelr debts." 

In Averill v. Loucks, 6 Barb. 470, where a preferential assign- 
ment provided that the debts should be paid in the order provided in 
Bchedules to be flled within 60 days after its date, Judge Paige de- 
clared it void, because it did not fix deflnitely the rights of the psw- 
v.54F.no.l — 7 
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ties, but resetved'to tlie assignor tté control OTer tiie procèeds of 
his property, To the saine efféct are Pierson v. Maiming, 2 Mich.. 
4M, 450; Grover v. Wakefflaû, 11 Wend. 187; Lukins v. Aird, 6 
WalL 78; Ma^kie r. Oairna, 5 Oow. 547, 580; Seaving V. Brinker- 
Iiofl, 5 JohaisJ CJhL 329, 333; Barney v. Grifau, 2 N. Y. 365, 371} 
Qmzam V. Pqjiitz, 4 Alâ. 374, 380; Wiswall v. Ticknor, 6 Ala. 179, 
188. Tp givé JTldicial sanctioli to an assigruneiit înaking such a 
préférence as tni^ in question tpcrtild enable assLgnors to force com- 
promises witii their unpreferred Cjrteditors by presentihg exaggerated 
statements of their preferred liabUities, would péhait tlie création 
and eSecution of secret truste, and would enable the assignera to 
conttol at will the procèeds ôt their prbjierty after a«Signments had 
been ïuàde; and thèse are the iery vices in assigimients agaînst 
Wliich courts hâve coûstantly giiarded, and ihust continue to guard, 
the public. It is plain, thereforè^ thàt, so far as thé issue between 
pMntlff and défendant ■vas coneemed, there was errôr in the fifth 
instruction, which charged thé jiiry tbat, before they could render 
a vèMict f or the plaintiff, they must find that the intérpleader wâs 
awaïë of or participated in the defendant's fraud. No such. finding 
Was réjuired to warrant a verdict upon that issue. 

Not only this, but uq such flhding was requisite to warrant a 
verdict even against the intérpleader in the event that the jury 
found that the order of attachment was délivered to the marshal 
before the assignment was délivered and accepted, akid that ques- 
tion was submitted to thein to détermine. In that event the at- 
tachment became a flrst lien upon the property, and any assignée 
taking the property of the debtor under a subséquent assignment 
took no ihore than the debtor bad, and that was the property subject 
to this lien. The assignee's guilt or innocence, knowledge or igno- 
rance of the debtor's fraudulent acts or purposes could not give 
him more. Bergman v. Sells, 39 Ark. 100. Thèse views of the 
issues triéd were fairly presented by the évidence, and were vital to 
the support of the plaintiflf's contention. He was entitled to hâve 
the law applicable to tbem fairly presented to the jury, whlle by 
thèse instructions it was entirely withdrawn from them. 

It is insîstëd by counsel for défendants in error that the évidence 
was conclusive that the assignment was délivered and accepted be- 
fore the brder of attachment was placed in the hands of the marshal, 
and hence that thèse instructions worked no préjudice to the plaintiff 
and constitute no réversible error. The burden ôf proof was on the 
intérpleader to establish the deltvery and acoeptance of the assign- 
ment before the order of attachment came to the hands of the 
marshal. The évidence found in tbe bill of exce'ptions is far from 
fumishlng coiiclusive proof of this fact. Indeed, it appears from it 
that the assignment was not acknowledged or flled untU after that 
time; that the assignée was not in the town where it was drawn 
and signet on the day of its exécution; that the only delivery (which 
appears to hâve beeri before the assigimient was acknowledged, 
and before the order of attachment was délivered) was to an attomey 
at law, whose power to bind the assignée by his receipt and ao- 
ceptance of it is established by no proof. Thèse circumsiances wèkï 
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certainly compétent, aiid spmeisii^hat persuasive, pyidence that thOTe 
waa no çonipeteiii^ deUvery a»d aqceptance Qf t^ assigmnent until 
af ter tlie attachment was in tte hand* of thé marshal. 

The giving of the following instruction ta t^ie jury is another 
error assigned: , . ? 

"Second. The court Instracts the Jury that the buMen of proof in thls caso 
Is on the plalntiflf, and, in order that he recover, he must hâve establlshed 
by the gi-eater welght of the tesUmony that the défendant, O. H. Low, had. 
at the date of the issuing of the plaintlflCs attachment hereln, sold, conveyed, 
or otherwlse disposed of his property vrtth. the ffaudulent latent to cheat, 
hinder, and delay hls creditors." 

Section 309 of Mansfleld's Digest^ under which the order of at- 
tachment was issued, provides that the plaintiff may hâve an attach- 
ment in an action for the recovery of money tn certain cases, — two 
of wlilch are where the défendant — 

"(7) Has sold, conveyed, or otherwlse disposed of hls property, or Buffered 
or permitted it to be sold, wlth the fraudulent intent to cheat, hinder, or delay 
his creditors; oi^ (8) Is about to seU, convey, or otherwlse dispose of bîs 
property wlth such Intent" 

The affidavit for attachment alleged that — 

"Sald défendant, Charles H. Low, Is aboùt to sell, convêy, or otherwlse dis- 
pose of hls property, or suffer or permit It.to be sold, yrtôi the fraudulent in- 
tent to cheat, hinder, or delay his credltois." 

The second instruction was erroneous for two reasons: First. The 
plaintifif had not alleged, and consequently was not required to prove, 
that the défendant had sold, conveyed, or otherwise disposed of his 
property with the fraudulent intent at the time of the commence- 
ment of the action. His ground of attachment was that he was then 
about to sell, convey, or otherwise dispose of it with such intent. 
Second. The fraudulent intent the statut© requires the plaintiff to 
establish is to cheat, hinder, or delay his creditors, while the in- 
struction imposed upon him the burden of proving an intent to 
cheat, hinder, and delay bis creditors. 

There are other assignments of error, but it is unnecessary to 
notice them. The resuit is that, upon the trial of an issue between 
the plaintiflE and défendant, raised by the déniai by the latter of the 
plaintiff's allégation in his affidavit for attachment that the de- 
fendant was at the commencement of the action about to sell, con- 
vey, or otherwisp dispose of his property with the fraudulent intent 
to cheat, hinder, or delay his creditors, the knowledge or participa- 
tion of an assignée of the défendant for the beneflt of his creditors 
in his fraud is not material. An assignment whereby an insolvent 
assigner knowingly prefers a créditer for an amount in excess of his 
indebtedness to him with the secret intent to cause the surplus above 
his actual indebtedness to such créditer to be subsequently ap- 
plied to the payment of a debt he owes to another creditor, who is 
not secured by the assignment, is conclusive évidence of the as- 
signor's intent thereby to cheat, hinder, or delay his unsecured 
créditera; and where the lien of an attaching creditor becomes flxed 
upon the property of the debtor before the delivery and acceptance of 
au assignment preferring creditors, made by him with the fraudu- 
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lent intent to cheat, hindeir, or delay his creditors, in the trial of the 
assignée'^ right to theptopsrt^ uuder the asBignment as against tbe 
lien of the attaching credltor, it is mot material whether the assignée 
was aware of or partidpated in the dchtor*» fraud. In the charge 
of the conrt thèse mies were disregarded, and the judgment below is 
reversed, with costs, and with instructions to grant a new trial. 



NATIONAL BANK OF OOMMBECE v. TOWN OP GBANADA. 
(Oircult Court of Appeals, Blghth Circuit January 27, 1893.) 

No. 138. 

1. MoNiciPAi, CoKPOBATioiîs— Bonds— Validitt. 

Under HUIb' Ann. St Oolo. § 4431, the proper method of procédure 
In tlie Issulng of town bonds to fund a floating debt, as provlded for in sec- 
tion 4541, Is by an ordinance of tte board of trustées, ordering an élection. 

S. SAME— PuBilCATIOK OF ÛBDUSTAKCB. 

Laws Col<>. 1887, p. 445, § 1, provides that ail town ordlnances shall be 
record ed in a book kept for that purpose, and autbenticated by the pre- 
sldlDg offlcer of the board and the clerk, and ail by-laws of a gênerai or 
permanent nature shaU be published in some newspaper, and such by-laws 
and ordlnances shall not take effect untU the expiration of flye days af ter 
they are so publisheçl, but t^e book of ordlnances provlded for in the act 
shall bé pïiina facie évidence of publication. Eeld, that an ordinance caUing 
an élection to authorize the fundiug of tte floating debt of a town, which 
was passed, but not recorded. or published, never went tnto effect, and that 
bonds àuthorlzed by such an élection were void. 48 Fed. Rep. 278, af- 
flnned. ' " . 

8. SaMH— ESTOPPHL. 

A récital in such bonds that they aie Jssued under the ordinance does not 
estop the town from showlng that tbp ordinance was never published, and 
is thereîore void, since nelther thé mayor nor clerk, who signed the bonds, 
havé any dùty In relation to publlshlng ordlnances, or determining when 
they had been published aocordtng to law. 48 Fed. Rep. 278, and 44 Fed. 
Rep. 262, afflrmed. Dtxon Co. v. Field, 4 Sup. Ct. Rep. 315, 111 U, S. 
83, followed. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by the National Bank of Commerce of Kansas City, Mo., 
against the town of Granada, state of Colorado, to recover on cer- 
tain town bonds. The circuit court gave judgment for plaintiff. 41 
Fed. Eep. 87. A new trial was thereafter granted, (44 Fed. Eep. 
262,) and judgment thereon given for défendant, (48 Fed. Kep. 278.) 
Plaintiff brings error, Aflarmed. 

Statement by CALDWELL, Circuit Judge: 

This action is founded on interest coupons eut from bonds purportlng, on 
thelr face, to hâve been issued by "the city of Gianada, in the county of 
Bent, State of Colorado." 

The followlng is a copy of one of the bonds: 

"$500. State of Colorado. $500. 

"Number City Fundlng Bond Number 

9 of the 

City of Granada. 

"The dty of Granada, In the county of Bent, state of Colorado, acknowl- 
edged Itself Indebted to the bèaxer in the sum of flve hundred dollars, paya- 
ble ûfteen years after thé flrst day of Dectimber, 1887, rédeemable after flve 



NATIONAL BANK OF COMMERCE V. TOWN OF QBANAOA. 101 

years at the pleasure of the clty, wlth Interest at the rate of elght per cent- 
uia per annum, payable Remlaimiially en the flrst day of Jane and the first 
day of December, In each year, at the treasury of the city, or at the National 
Park Bank, New York, on présentation and surrender of the proper coupons 
hereto attached. 

"Thls bond Is Issued under an ordlnance of the clty cotincll of the dty of 
Granada, adopted on the llth day of November, 1887, to provide for the Is- 
sulng and paylng of bonds of the clty of Granada, for the purpose of fundlng 
and paylng the exlstlng debt of the city of Granada. 

"W. H. Cale, Mayor of Granada. 
"B3d. Walsh, City Clerk. 
"Reglstered: 

"Darwin P. Klnsley, [Seal.] 

"Audltor of the State of Colorado. 
"Becorded: 

"E. S. Wiggins, 

"Treasurer of the Clty of Granada." 

The following is a copy of one of the coupona: 
"20. $20. 20. 

"The clty of Granada, in the county of Bent, In the State of Colorado, wlll 
pay the bearer on the flrst day of December, 1902, at the clty treasury or at 
the National Park Bank, New York, twenty dollars, being six months' Inter- 
est on bond No. 9. W. H. Cale, Mayor. 
"Ed. Walsh, Clty aerk." 

Thls cause was tried below on an agreed statement of facts, whlch. In the 
vIew the court takes of the case, It Is not needful to set out In full. 

The town of Granada, styled, by mistake, "Clty of Granada," in the bonds, 
on the éth day of November, 1887, entered tnto a contract wlth Thomas Doak, 
whereby the latter, for the considération of $36,000, to be presently pald In 
warrants on the town treasury, undertook to build a Water réservoir of the 
capacity of 1,000 barrels, the water to be obtalned from the Arkansas river 
by means of a ditch, for the purpose of supplylng the town wlth water for 
domestio and other purposes. Thls contract contalned a stipulation that the 
town should Immediately fund the warrants upon its treasury into bonds bear- 
Ing 8 per cent, interest, payable SeinlannuaUy. On November 11, 1887, the 
board of trustées of the town passed the following ordlnance: 

"Be it ordained by the mayor and board of trustées of the Incorporated 
town of Granada, Colorado: 

"Section 1. That there be subnjltted to the vote of the quallfled électors bf 
the Incorporated town of Granada, Colorado, who shall hâve pald taxes upon 
property assessed to them lu said Incorporated town for the last precedlng 
year, the question whether the board of trustées of sald Incorporated town 
shall issue bonds of such uicorporated town under the provisions of the act 
of the législature of the state of Colorado, being an act entitled 'An act to 
enable the several clties and towns of the state to fund the floating Indebted- 
ness in exchange, at par, for the warrants of said incorporated town of 
Granada, at par, issued prier to the date of the flrst pubUcation of a notice 
heretofore published in thls behaU, ia accordance wlth a pétition heretofore 
presented to the sald board of trustées, signed by fifty of lie électors of sald 
Incorporated town of Granada durlng the precedlng year. Such question to 
be submitted at a spécial élection hereafter provided. 

"Sec. 2. That the foregoing proposition set out in section one of thls ordl- 
nance be submitted, as aforesaid, at a spécial élection to be held In the incor- 
porated town of Granada, Colo., at the usual place of holding élections, on 
the 12th day of December, 1887, between the hours of 1 o'clock P. M. and 4 
o'clock P. M. of the same day. 

"Sec. 3. That upon the retum of the canvass of the vote of sald élection 
accordlng to law, if It shall be found that a majority of the électors of said 
incorporated town of Granada, Colo., who shall hâve pald taxes on property 
assessed to them in said town the precedlng year, shaU hâve voted la favor 
oî said proposition, and the resuit of sald élection be so declared, then, and In 
that event, the mayor and derk of sald incorporated town of Granada, Colo., 
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are heteljyi:àilth<Mrlzéd aBd' dlrécted to exchaïigé bonds of sftid Inciorporated 
town ti6t iSie amotait of tlilrty-sli tttoueand dollars, ând no more, àt par, 
for and: 'on Account, of certain warrants lii the' amotint heretofore issued, ta 
(me llionias; Boak, In payment fopittie cbnstruotlon and opération of water- 
works withln sald incorporated town of Granada, as per the ordinâDcé hereto- 
fore pâjssedKMithatbehalf,i and the sald mayor aiidclerk are hèréby anthorized 
and dIreolMi'lUpon the p*t)5per surrender and exehangd of sald warrants, to 
exeonte'abd 'deUver sald bonds. 

"Sec. 4. That notice of said élection be pubUshed accordhig to saîd larw." 

It^lB^adiBitted' that this "oUeged Or supposed ordlnance was never recorded 
in the town «râinance book, neyer signed by the mayor or attested by the 
clerk, and was neyer publlshed hi any paper, or In any form or manner what- 
ever." 

An élection was held on the 12th day of December, 1887, and It was de- 
clared that the proportion to fond the floating debt of the town was carrled, 
and thereupon the mayor and clerk of the town, by order of the board of 
trustées, executed and dellrered to Doak $36,000 in bonds In exchange for the 
.$36,000 In town warrants prevlously Issued to hlm.. 

The waterworks were never constructed, nor any part thereof . The plain- 
tlff purchased the bonds from which'the coupons In the suit were eut, for 
value,, befoi-e maturlty. The âct of the législature under whlch the board of 
trustées acted reads as follows: 

"It shàll be [the] duty of the city oouncll or board of trustées of any city or 
town haWug a flbatihg Indebtedness exceedlng (10) ten thousand dollars, 
upon a pétition of fifty electors of sald city or town, Who shall hâve pald 
taxes upon property assessed to them In sald city or town in the preced- 
ing yéàr, to publish for the i)erlod of ttiirty days, in a newspaper publlshed 
withln sald city or towri,' a notice requestlng the holders of the warrants of 
such Mty or town to subnilt, In writing, to the city coxincil or board of trustées, 
withln tt^rty day$ from ih* date of the flrst pubUcation of such notice, a 
ststt^iîjèii,t of the amôunt of warrants of such city or town, with accrued in- 
tefësft thtereon, wldch they wlll exchahge at par for the bonds of such dty 
or toiwn, to be Issned under the provisions of this act, taking such bonds at 
par. ït eball be the duty of such city coimcil or board of trustées, at the next 
gênerai élection oçcurring after the expiration of thirty days from the date 
of the fliBt publication of the notice aforesaid, upon the pétition of flfty 
of the eïectors of such city or town, who shall hâve pidd taxes upon the 
property assessed to them In sald city or town the preceding year, to submlt 
to the vote of quâUfled electors of such city or town who shall bave pald taxes 
upon the property assessed to them in said city or town, the preceding year, 
the question whether the dty councll or board of trustées shall issue bonds of 
such dty or town, under the provisions of this act, in exchange, at par, for 
warrants of such city or town, at par, issued prier to the date of the flrst 
ppblioation of thë aforesaid. notice, or they may submlt such question at a 
spécial élection, whioh they are herèby empowered to call for that purpose, 
at any tltoe aiter the expiration of the thirty days from the date of the 
flrst publication of pie notice aforementioned, on the pétition of flfty quall- 
fled electors as aforesaid; and they shall publish, for the period of at least 
thirty days Immedlâtely preceding sudi gênerai or spécial élection. In some 
newspaper publlshed tu such city or town, a notice that such question wUl be 
submitted to thç, duly-quallfled electors, as aforesaid, at such élection. The 
treasurer of the couiity tu which such dty or town Is located shall make out 
and caus^ to be, deljvered tip the judgÊs of élection of each élection prednot, 
prier to sald élection, a cerUfled list of the taxpayers pf such dty or town, 
who shajl hâve pàid taxes upon property assessed to.ihem In the preceding 
year, ànd no peiSoù shaù vote upon the question of randtng the city or town 
indebtedness uhless hls name shall appear upon sudi çertlâed list, nor unless 
he shall hâve pal4,all dty qr town ta^es assessed against hlm In such city or 
town the preoédhig year. If a majority of the votes lawfuUy cast upon the 
qtiestlon of such :Çunding of the dty or town Indebtedness shaU be for fundlng 
of such Indebtçdiièss, the dty councll or board of trustées may issue to any 
person or corporations holding any city or town warrant or warrants issued 
prlor to the date of the flrst publication of the aforeinentioned notice coupon 
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bonds of sach clty or Umji In eassbaoge therefor, at par. No bonds sbaJl be 
Issued of lèse dénomination than $100, and,, If issued for a greater amount, 
then for some multiple of that sum, and the rate of interésl; shall not exceed 
eight per cent per annum, the Interest to be paid seiniannually at the 
office of the dty or town treasurer, or In the clty of New York, at the option of 
the holders thereof. Such bonds to be payable at the plesasure; of the clty 
or town after flve years from the date of thelr Issuanoe, b'èt àtisolutdy due 
and payable âfteen years after the dat« of issue. The whole amount of 
bonds Issued under thls act shall not exceed the sum of the dty, or town In- 
debtedness at the date of the flrst publication of the àfôreiiientioned notice; 
and the amount shall be detennhied by the clty council or board of trustées, 
and a certlflcate made of the same, and made part of the records of. the dty 
or town, and any bonds Issued In excess of sald sum shall be nuU and vold; 
and ail bonds issued under the provisions of tbis act shall be ^registered in the 
office of the state audltor, to whom a fee of ten c^ts shall be pSld for record- 
Ing each bond." Section 4541, Mills' Aim. St. Gblo. 

The cause was flrst trled before Judge BhIlUps, who gave Judgment for the 
plalntlff upon the grounds ^tated In hls opinion. 41 Fed. Rep. 87. A new trial 
was granted for reasons stated Iq hls opinion, reported in 44 Fp^ Rep. 262. 
The cause was last trled before Jùdge Parker, who rendered Judgment for the 
défendant, (48 Fed. Rep. 278,) and the platatlff sued out thls writ bf error. 

Elljah Eobinson, for plaintifl in error. 

James B. Belford and Alvin Marsli, for défendant in error, 

Before CAXDWELL and SANBOEN, Circuit JMges, and 
SHIEAS, District Judge. 

OALDWELL, Circuit Judge, (after statîng the facts.) Unwonted 
haste and great iiregularities characterized ail the proceedings 
leading up to the issue of the bonds in suit. The town received no 
considération for them; and if they had remained in the hands of 
Doak, to whom they were originally issued, he could not hâve re- 
covered upon them. Whether the plaintiff, as a purchaser for value, 
without notice of the frauds which would avoid the bonds in the 
hands of Doàk, is in any better position, tums upon the question 
whether the ofBcers of the town, who issued them, had any lawful 
authority to do so. The act of the législature is sîlent as to the 
mode of carrying into effect the power» conferred by it on the 
board of trustées. 

We think the principal and vital question In thls case is whether 
the powers thus conferred on the board of trustées may be exer- 
cised without an ordinance containing the usual and necessary pro- 
visions to guide, control, and bind the town and its offlcers, and the 
public, in the exécution of the funding scheme, and to protect aU 
persons in their rights acquired thereunder. We entertain no doubt 
but that the appropriate mode for the town to proceed under the act 
in question is by ordinance of its board of trustées. The proceeding 
involves the appointment and holding of an élection, and the conver- 
sion of a nonnegotiable floating debt into the form of negotiable 
bonds drawing a hlgh rate of interest, payable semlannually, and 
which must run 5, and may run 15, years. A measure requiring 
an expression of opinion from the voters of the town, at the ballot 
box, and involving such large values, and of so much interest to the 
taxpayers of the tovim and the holders of its securities, through so 
many years, ought not to be camed into effect except by the most 
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solôttm aad deliberate mode of proceeding known to thé law for 
^Vîîlè expression to the corporàte will. That mode is by ordinance. 
ïl^îs Js tjiâ mode tiiat is prescribed by the statuts of Colorado, which 
deetoes: 

"Mïi9^ç|lpal corporations shall hâve power to make and publish, from tlme 
to time, oïdlnaiices, not Uxconslstent wlth the laws of the state, for carrying 
intq ëjïéot oi" dlajliar^iig the powers and dutles conferred by thls act, and 
stlch aÈ(;i?I]i)âlî seem ne^egsary and proper to provide for the safety, preserre 
the healfli, and promote^ the prosperlty, and hnprore the morals, order, corn- 
fort, an,d côntenlenoe, of such corporation, and the inhahltants thereof." Seo 
tloii,44âl, Mills' Ann. St Oolo. 

The statuteç of the etate which authorlze the issue of refunding 
bonds, (Id. § 4548,) the création of new indebtedness, (Id. § 4403, 
6tli Bubd.,) and the appropriation of aid to public libraries, (Id- 
76tii subd.,) require, In terms, that the same shall be done by ordl- 
nances. We think th^ board of trustées of tMs town had a correct 
concdptioi> pf the proper mode of proceeding when they passed the 
ordinance in question. 

A statute of the state provides: 

"ÂU ordinances sthall, ao soon as may be after thelr passage, be recorded In a 
book kept for that purpose, and beiauthentlcated by the signature of the pre- 
siding officer of the covineil or board of trustées and the clerk; and ail by-laws 
of a gênerai or permanent nature, and those imposlng any fine, penalty, or 
forfeiture, shaU be publlshed in some newspaper published withta the limita 
of the porporation, or, If there be none such, then inaome newspaper of gênerai 
circulation in the municipal corporation; and it shall be deemed a sufflcient 
def élise to aay suit or prôsecutlon for such fine, penalty, or forfeiture to show 
that no such publication was made: provided, however, that if there is no 
newspaper published witliln, or which has no gênerai circulation withln, tha 
limits of the corporation, then and in that case, upon a résolution belng passed 
by such councU or board of trustées to tliat effect, such by-laws and ordinan- 
ces may be published by po^tlng copies thereof In the public places to be des- 
Ignated by the board of irostees, withln the limits of the corporation; and 
such by-laws and ordinances shall not take effect and be in force imtli the expi- 
ration of fivedays after they hâve been so published or posted. But the book 
of oi^dhianoes hereln provided for shaU be taken and consldered in ail courts 
of thls state a^ primf^ facle évidence that such ordinances hâve been published 
as provided b# law." Section 1, Laws 1887, p. 445. 

It is admltted that the ordinance in question was not "recorded in 
a book kept for that purpose," and was not "authenticated by the 
signature of the presiding offlcer of the * • * board of trustées 
and the clerk," and "was never published in any paper, or in any form 
or manner whatever." 

It is obvions to our minds that the ordinance in this case was of a 
"gênerai or permanent nature," and as such could "not take effect 
and be in force untn the expiration of flve days" after its publication. 
It provided for an élection, and therefore concemed every légal 
voter of the town. Itiaffected every taxpayer, whether a voter or not 
It affected the creditors of the town, présent and future. It in- 
volved: the making and exécution of contracts, and various other mat- 
ters «relating to f unding the floating indebtedness of the town. If 
such an ordinance is not of a "gênerai or permanent nature," it 
would be extremely difiBcult to suggest one that is. 

The provision of the act that such ordinances shall not take effect 
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or be in force until they are published in the mode provided by the 
aet is mandatory. TMs ordinance, never having been published, 
never went into efifect. Not being in force, it conferred no autiiority 
on the board of trustées, or any officer of the town, to do any act un- 
der it; and no one could acquire any right based on it, or on any act 
of the officers of the town assuming to act under it. It had no more 
légal effect than if it had never been passed by the board of trustées. 
1 Dill. Mun. Corp. §§ 331-334, and notes. 

But the leamed counsel for the plaintifE in error contends that the 
récital in the bonds that they "are issued under an ordinance" of the 
town relieves the plaintiff from the burden of showing that the ordi- 
nance was published, and estops the défendant from showing that it 
was not. 

It has never yet been held that a false récital in a bond can make 
that a law which never was a law. When an ordinance has been 
duly enactedj and has taken effect, authorizlng the offlcers of a town 
to issue its negotiable bonds upon certain précèdent requirements or 
conditions, such as a pétition of a given number of taxpayers, or a 
majority vote or other like conditions, and the officers issuing the 
bonds are the appointed tribunal to décide whether there has been a 
compliance with such précèdent conditions, and the bonds issued re- 
cite that they are issued in pursuance of such ordinance, it is probably 
true that such récital, in favor of bona fide purchasers for value, 
would import a full compliance with the requirements of the ordi- 
nance, and preclude inquiry as to whether the précèdent conditions 
were performed before the bonds were issued. But that doctrine has 
no application to this case. Hère there was no ordinance in force 
under which the board of trustées, or any officer of the town, could 
perform any act. The authority to issue the bonds never attached, 
on any terms or conditions. The action of the mayor and clerk was 
not simply irregular, but was without the sanction of any law. 
The point was never reached at which they could lawfully do any 
act under the supposed ordinance. It is a case of a total want of au- 
thority to do the act upon any conditions, and not a case where thè 
authority to do the act existed, but the conditions précèdent to the 
exercise of the authority were not observed. 

The statute which provides that ordinances shall not take effect 
until they are published is a public statute, of which ail persons are 
bound to take notice. The statute makes the recording of an ordi- 
nance in the ordinance book prima facie évidence that it has been 
published according to law. But this ordinance was not recorded, 
nor. authenticated as an ordinance by the signatures of the mayor 
and clerk, as required by law. Moreover, it is not shown that the 
mayor and clerk, or either of them, had any duty or function to per- 
form in relation to publishing ordinances, or determining when 
they had been published according to law. The détermination of 
this fact, when it becomes material, and is contested, and the ordi- 
nance has not been recorded, is, under the statute, a matter for 
judicial inquiry. 

The statute itself provîdes that it shall be a sufflcient défense 
to any suit or prosecution for a âne, penalty, or forfeiture to show 
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that the ôrdlnance imposing it was not published as required by 
the.statute, and it is ôbvious that th.e same défense must prevail 
against any civil right- grounded upon an ordinance wMch was 
never pnbliskéd, no matter by or against whom such. riglit is as- 
serted; The plaintifE was bound to know, independently of the 
récital iil the bond, that there was such an ordinance in exist- 
ence* iThis fact once established, it might wéU assume that the 
récital was sufflcient évidence that the conditions preecribed by 
the ordinance for issuing the bonds had been complied with. It 
was as much the right and duty of the plaintifE to détermine tiiia 
question as it wâa of the clerk and mayor, and the détermination 
of eitherj in any form, would not bind or conclude the town. It 
is only when offlcers are invested by law with the authority to 
détermine or adjudioate upon the faict that their récital opérâtes 
as an estoppel. 

K the récital in this case liad stated, in ternis, that the ordinance 
had been duly published, it wotild not hâve estopped the town, 
because neither the mayor nor thé derk, nor botà together, are 
invested with the authority to détermine that question, and any- 
thing they might say or certify to oH the subject, save as witnesses 
in courtj wôuld ndt bes évidence anywhere, or bind any one. "If," 
says the suprême court, "the officers authorized to issue the bonds 
upon a condition are not the appointed tribunal to décide the fact 
which constitutes the condition, their récital wiU not be accepted 
as a Bubstitute for proof. In other words, where the validity of 
bonds dépends uponan estoppel claimed to arise upon the récital 
of the instrument, the question being as to the existence of the 
power to issue them, it is necessary to establish that the officers 
executing the bonds had lawful authority to make the récitals, 
and to make them conclusive. The very ground of the estoppel 
is that thô récitals are the officiai statements of those to whom 
the law refers the public for authentic and final information on 
ttie subject." Dixon C3o. v. Field, 111 U. S. 83, 94, 4 Sup. Ct Kep, 
315; Sùtlifif T. Lake County Com'rs, (Oct tenu, 1892,) 18 Sup. Ct. 
Eep. 318. 

The law does not refer the public to thèse offlcers^ or to either 
of them, for information as to the publication of town ordinances; 
and their statements upon that subject hâve no more signiflcance 
or binding force than those of any other citizen of the town. 

The view taken of the question renders it unnecessary to consider 
other dépenses to the bonds set up and rélied on by the défendant 
in error. The judgment of the court bdow is affirmeid. 
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TTNITED STATES V. McCiOT et al» 

(District Cîourt, S. D. Alalwuna." January 21, 1893.) 

1 Plbading — Amendment— Abdihg Inditidual to Joint Ci.aim. 

When suit for a trespass committ^d t)y a partnershlp Is brought agaJDst 
indlviduals as doing business xm^êv the flrm name, It is not permissible to 
amend by adding a daim against bnè partner alone. 

8. BAMB— STJBPLUSAaB. 

When a suit for a trespass commltted by a partnèrshlp Is brought against 
individuals as doing business under tbe firm name, It is surplusage, and 
not allowable, to amend by adding th,e name of oûe partner indlTldually, 
Inasmucli as by tlie form of the action he is already embraced. 

At Law. On motion to amend complaint brought against Frank- 
lin J. McCoy and B. E. Brooks, doing business under the firm name 
and style of the Wilson Lumber Company, by adding the name of 
"Franklin J. McCoy, individually." Denied. 

M. D. Wickersham, U. S. Dist. Atty., for the motion. 
G. L. & H. T. Smith, opposed. 

TOULMIN, District Judge. The two défendants, Franklin J. 
McCoy and B. E. Brooks, are Individually liable for the acts of the 
partnerghip of which they were members, and the complaint ia 
against them individually as well as against the partnership for the 
trespass complained of as having been committed by them doing 
business under the flrm name and style of the WUson Lumber 
Company. Superadding the name of Franklin J. McCoy and the 
Word "individually" coûld not make him any iaore liable therefor, 
if that is the pm-pose. The amendinént proposed is therefore use- 
less and unnecessary, would be mère surplusage, and shôuld not be 
allowed for that reason. Beavers v. Hardie, 59 Ala. 573. But if 
the purpose of the amendment is to embrace in the same suit an 
individual demand against Franklin J. McCoy, and a demand against 
the partnership of which he was a member, it is not permissible. The 
two separate demands cannot be joined in the same suit. Beavers 
v. Hardie, supra; MUler v. Bank, 34 Miss. 412; Lynch v. Thompson, 
61 Miss. 360. 

The statute of Alabama authorizes the amendment of the com- 
plaint by adding new parties défendant upon such terms and condi 
tions as the justice of the case may require; but this statute is con- 
strued to mean that only such parties défendant may be added as 
were liable in the given cause of action at the tune of the commence 
ment of the suit. Bums v. Campbell, 71 Ala. 289. The given 
cause of action, as shown by the complaint in this suit, is a trespass 
committed by Franklin J. McCoy and B. E. Brooks, doing business 
under the flrm name and style of the Wilson Lnmber Company, and 
ia not a trespass committed by Franklin J. MçCoy individually. If 
the name of Franklin J. McCoy as one of the company had been 
omitted, it could be added by amendment. But it was not omitted. 
The amendment proposed is therefore not allowable, and the motion 

for leave to makè the same must be denied. 

■ . ■ ,■ '■ ' ■■*■'' ' ■' 

^Beparted by Peter J. Hamtlton, Bsq:, of the Mobiler Ala., bar. 
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Z<APHAM T. NOBLB. 

(Carcult Court, S. D. New York. February 6, 1893.) 

Lebbi.— What Constitutks— Wor^b Tstscdinq 10 Injtjrb Businesb. 

A drcular letter of and concemlng an agent and broker lor govermn«it 
supply contractors, oompose^j publlshed, and sent by the seoretaiy o( ihe 
Interior to intendlng bldders for'snch supply contracts, and stattog that 
"any Interférence on the part of W. R. L., [plalntMC,] a former ohlef of 
tbe staUonery and printing division, wlth the business in any wày, wUl 
MOt be to the Interest of any person or firm represented," is capable of a 
Ubeious Interprétation, and a complalnt wblch properly pleads the same 
Is good as against a demurrér. 

At Lâ%. Action by W. E. Lapham against John W. Noble f<» 
libel Défendant demurs tô the complaJnt Overruled. 

Edward M. Groat, f or plaintifl. 
Myera & Anable, for défendant 

WALLACE, Circuit Judge. The défendant'» demurrér ralses the 
questiw whetiier the complaint states facts sufficient to constitute 
a cause of action. Ilié action is to recover damages for the publi- 
cation of à circular letter concerning the plaintiff, upon the theory 
that ît was a libel. Thé complaint sdleges that at the time of publi- 
cation tjie défendant was, and for some time prior thereto had been, 
the secretary of the department of the interior of the United States; 
that for jnany years priôr to Decembér 15, 1891, the plaintiff had 
beeii ah employé in the stàtionery and printing division of said de- 
pàrtmeht^ and for some time had been chief of such division; that 
on Decembér 15, 1891, the plaintiff resigned his position, and 
entered upon, and has since continued.in, the business of a govem- 
ment contractor for sijpplying the varions departments of the govern- 
ment at Washington witii stationery ànd office supplies, and also 
in that of an agent or broker for others in that business, employed 
by them to arrange théîr bids, and negotiate and procure the accept- 
ancë pf thè same. The complaint further allèges that on March 
28, 1892, while the plaintiff was stUl prosecuting his said business, 
the défendant composed, of and concerning the plaintiff and his 
business, a circular, and, with the intent of injuring the plaintiff rn 
his business, caused it to be sent to ail persons who were, or had 
been, or were.lïkely to be, bidders for govemment contracts for 
supplies for thé use of the eeveral departmenl^. The circular is as 
foUows: 

• . "Department of the Interior, Washington, March 28, 1892. 
"Sir: In ordçr that tbere may be no mlsapprehension on the part of persons 
intending to submit blds for fumlshing envelopes and stationery for the use 
of thls departtûent durlng the ensutng year, you are hiformed that any luter- 
;ference oa the; part of Mr. W. H. Lapham, a former chief of the stationery 
and prin^ng ,^ vision, "^th the business in any way, wUl not be to the iaterest 
of any person 6r' flrm represented. 

"R^eCtfuUy, John W. Noble, Secretary." 

The complaint allèges that the défendant meant by the word 
"Interférence" in the circular to say falsely that the plaintiff, by 
the prosecution, of his business^ was meddling with matters which 
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were not of his concem; and by the words, "any interférence 
• * * will not be to the interest of any person or firm repre- 
sented," the défendant meant to say faJsely that the plaintifl was 
incompétent in his business, and his services to intendiag bidders 
would be and were of no value; and that by said circular the 
défendant falsely gave those to whom it was sent to understand 
that the plaintifE had been an incompétent and untrustworthy 
govemment ofiicial, and tJiat the défendant had reason to distnist 
him. The complaint also allèges that spécial damage was sustained 
by the plaiutlfiC by reason of the publication of the circular, and 
sufflciently sets forth the facts constituting the spécial damage. 

There is no statutory law and no principle of the common law whlch 
prohibits the plaintifE from pursuing the business in which he was 
engaged. The fact that he had shortly before been an employé 
of the government, and in that position had acquired peculiar in- 
formation of the wants of the departments, their modes of conduct- 
ing business, and of the most advanta^eous way of preparing bids 
and presenting proposais for furnishing supplies, did not nSlitate 
agaînst his right to act as an agent or broker for othera in their 
dealings with the department. There was no impropriety in his 
doing so, provided he did not assume to enjoy some îUegitimate 
advantages by reason of his former position. There is no merit in 
the point that the DlaintifE's business was not a lawful one, and 
that he theref ore cannot maintain an action for def anmtion in respect 
to it. 

Any publication conceming an individual which tends to préju- 
dice him in his employment is a libel. The circular is capable of 
a meaning which brings it within this définition. As the complaint 
allèges, it may be read as intendiag to state that the platntifl's 
services would be of no value to persons proposing to employ him. 
It is capable of a much more vicions meaning. In the light of the 
circumstances under which it was sent, it may be read not only as 
an imputation of the plaintifiE's incompetency as a broker, but also 
as an intimation that his employment would be regarded by the 
department of the interior as an intermeddling and an officious 
interférence therewith. One meaning of "interférence" is "inter- 
meddling." The circular implies quite deflnitely that persons hav- 
ing business to do with the department will consult their interests 
by not employing the plaintiff. 

When words spoken or published are ambiguous In their import, 
or may permit in their application more than one interprétation, 
and in some sensé may be defamatory, the question whether they 
are such is for the jury. Lewis v. Chapman, 16 N. Y. 369; Sander- 
son V. Caldwell, 45 N. Y. 398; Woodruff v. Bradstreet Co., 116 N. 
Y. 217, 22 ¥. E. Rep. 354; WiUiams v. Smith, 22 Q. B. Dir. 184. 

The demnrrer is overroled, with costs. 
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MHIIPHT T. UNITB© STATBS. 
(Caroult Cpflrt, N. D. baltforniàl' January, 1893.) 
;:u • .vfs No: 11,486. .-•. 

t. QqVBBNMKNT EmPLOT^É— NAT* YaSdB— StTBPKNBIOIf-^CÔkPBNSATIOII. 

THè suspension by tbe commandant bf a govemment navy yard, upon 
charges preferred, of atoreman maion appointed by hlm, and receivlng a 
per dlem cojnpensatl^ni Is equlTfdent, so far as tbe rlght of compensation 
Is ooncemed, to a dlsiQiésal. 

a. Saub. , 

The fact that a board Of Investigation te subSequentiy appointed by the 
aeCretary of the navy to Inqulre Into tbe charges agalnst the foreman, 
whioh board recommenàs hls dlsmlssal, te net a redognitlon of hls status 
as a govemment employé, and tbe fact that be was not formaUy dtemtesed 
te ImmaterlaL 

8. Sakb— Claims POB Tbatbijiîg ExPBN8BS< 

Snçh foreman Cannot recorer from the United States hte expansés in 
travellng from Washington to Mare Mand naty yard, Cal., to be présent 
at the investigation, when It appears that hte présence In Washington was 
for th« purpose of pjm^ijiring a relnstatement, and that the board was ap- 
pointed on hte applloatipii. 

At Law. Action by Charles Murphy against the United State» 
to recof er compensatioft alleged to be due him as foreman mason 
at the Mare Island m,vj '^àeà. Heard on démarrer to the pétition. 
Demurrei* sustained. 

H. B. M. Miller, forrplfiintiff 

Charles A. Garter, U . S. Atty., and Charles A- Shurtleff, Asst. U. 
S. Atly. 

GILBERT, Circuit Judget The plaintifl filed his pétition 
under the act of congress approved March 3, 1837, entitled "An 
act for the bringing of suits against the govemment of the United 
States." The i pétition containstwo causes of action. The first 
is, in substance,, that on July 23, 1885, the pl^intiff waa, by the 
commandant; of the United States navy yard, at Mare island, 
Cal., appointed foreman mason of said navy yard, "at the under- 
Btood and agreed compulsation, of six dollars per day;" that he 
forthwith entered upon the performance of his duties as such fore- 
man, and continued to perform thè same until September 29, 1885, 
when he wa« suspended by the. commandant, by reason of certain 
charges which had been preferred against him; that on November 
30th following, a board of investigation met at Mare island under 
the direction of the secretary <rf the navy, to investigate said 
charges, and on January 7, 1886, the board reported to the secre- 
tary, recommending I3j.e plaintifFs dismifesal; that the plaintiflf 
was never discharged, and tha]b the proceedings of the board, 
for reasons alleged In the pétition, were illégal, and of no effect; 
that ever since lie 23d day of July, 1885, plaiuttff has been, and now 
is, the regularly and duly appointed foreman mason at said navy 
yard; that there is due the plaintifl his compensation as such 
foreman from the date of his suspension to the commencement of 
tbis action, in the sum of $10,430. 
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In the siççond cause, in addition to tte facts above stated, 
plaintiff aljleges that while sucli foreman mason, and acting nndei 
orders from the secretary of the navy, he was compelled to and 
did travel from the city of Washington to said Mare Island navy 
yard for the purpose of being in attendance upon said board of 
investigation, and tliat he was compelled to and did expend $240 in 
80 doing. 

Plaintiff waived ail of his claims in excess of the jurisdictional 
limit of $10,000. The défendant demura upon the ground that 
the plaintiff has not stated facts sufflcient to constitute a cause of 
action upon either of his deniands. 

I am of the opinion that the demurrer must be sustained as 
to both. In the flrst cause there is no allégation of emplojTnent 
for any definite or fixed time. The plaintiff did not hold an 
ofiace, nor was he paid a flxed salary. He was a workman em- 
ployed by the day at a compensation of sis dollars per diem. He 
received his appodntment from the commandant The auihority 
that appointed subsequently suspended him from his position. 
The suspension, so far as his right to compensation was concemed, 
was équivalent to a discharge. The plaintUf was under no contract 
to serve the United States for any deflnite period, or at ail. The 
position was one that he could abandon whenever he so desired. 
From the time of his suspension he bas been free to seek other 
employment. Since that date he has rendered no service to the 
United States, and the govemment owes him nothing. The fact 
that subsequently, and presumably at his instance, the secretary 
of the navy ordered a board of investigation to consider and re- 
port upon the charges that were preferred against hùn was no 
récognition of his status as an employé. Neither does the fact that 
no formai dismissal was had in pm-suance of the report in any 
way aflect the case. The plaintiff was to aU intents and pur- 
poses discharged when he was suspended from his position. The 
provision of the second clause of section 1545 of the Eeviped 
Statutes would seem to be applicable to this case: 

"Sec. 1545. Salaxies shall not be paid to any employés in any of the navy 
yards except those who are deslgnated in ttie estimâtes. AU other peieons 
shall reçoive a per diem compensation for the tlme durlng which they may 
be actuaUy employed." 

As to the second cause of action, the complaint does not contain 
information sufiicient to show that the money paid by plaintiff 
in returning from Washington was expended in tiie service of the 
United States, or that the orders of the secretary of the navy came 
to the plaintiff in the capacity of an employé, oflacer, or agent 
of the govemment. or that he was under obligation to obey them. 
Having been suspended from his former position, he was no longer 
an employé of the navy yard at Mare island; and, even if we con- 
cède that his suspension by the commandant was not the équiva- 
lent of a discharge, it is not explained how the duties of a foi-e- 
man mason at Mare island could hâve required plaiatiff's présence 
at Washiagton, or rendered the retum trip necessary. I think 
it snfficdently appears from the complaint that after the plaintiff'.' 
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sngpension from bis poisîtioii at the naTy yard he went to Wash^ 
ington td pétition dther for reinstatement or an investigation ol 
the charges that liad beôti preferred against him, and that, in poiv 
suance èf hfe applicatlofti, the meeting of the board of investiga- 
tion wàs ordered, and that in retuming to Mare island the plain- 
tiff caiiie ôf Ms own motion to attend the njeeting of that board. 
If such we-e the facts, (and there is nothing in the complaint to 
négative that assumption,) the plaintiff is not entitied to recover 
his traveling ezpenses. îlie demurrers are sustained. 



UNIÏBD STATES v. BBB3 et al 
(Circuit Court of Appeals, Nlnth Circuit January 16, 1893.) 

1. OONSULS-rSAli'AItT— WHBN SeeVICB BbGINS. 

Under Kev. St, § 1740, a person residlng at Apla In the Frlendly and Nav- 
Igators' lalAnds, who reqeived notice from the department of state Jn June, 
1874, to proceed to San Francisco, and there awalt his Instructions and 
commission as consul at Apla, and who left Apla July 3, 1874, arrlved la 
San Francleob' August 21st, took the oath of office September 14th, «xe- 
cuted hIs tond September 15th and sailed for Apla November 18th, ar- 
riving January 1, 1875, is not entitied to salary prior to January 1, 1875, 
except for the tlme he was awaltlng Instructions, (from September 15th 
to Octobèr I4th,) and for the tlme dccupled lu the voyage, (from Novem- 
ber 14th to January Ist.) 

a, SaMB— OVBBPAYMBNT— LlABILrrr OP BONDSMBN. 

Bondsmen who undertake tlrnt a consul shall truly and fidthfully dlsr 
charge the dutiesof his office, and falthfuUy pay over and deliver up ail 
moneys wblch' shall come Into his hands, are liable for moneys which he 
gets as overpàyments of salary, and fails to retum to the govemment 
8. Samb — Nèglect of Goverkment to Sue. 

The neglect of the treaaury department In clalmlng or sulng for moneys 
pald to a consul lu excess of his salary does not discharge the sureties on 
his bond from thelr UabUlty therefor, although such neglect continues long 
enough to aflord the sureties a good défense agMnst any but the govem- 
ment, for thé public Interest should not be prejudlced by the neglect of 
public offloers. 

Jn Error t<) the CJircuit Court of the United States for the Northern 
District of California. 

At Law. Action by the United States against Frederick A. Bee 
and William Bell, bondsmen of S. A. Foster, to recover an excess of 
salary paid to Foster while acting as TJnited States consul. The 
district court gave judgment for plaintiff, but this was reversed on 
writ of error by the circdit court Plaintiff brings error. Judgment 
of circuit court reversed. 

Cîharles A. Garter and Willis G-. Witter, for tàe United States. 
Thomas D. Eiordan, for défendants in errop. 

Before MCKJENNA and (ÎILBEET, Circuit Judgë^ and HAWLEY, 
District Judge. 

Q-ILBEBT, CSrcnit Judge. This case involves the construction of 
section 17é0 of tlie Bevised Statutes of thé United Staté^ wblch reada 

as follbws: i 
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"Sec. 1740. No ambassador, enyoy extraordlnaiy, mlnlster plenlpotentlary, 
minister résident, commissloner, charge d'aflalrs, secrefary of légation, assist- 
ant secretary of légation, interpréter to any légation, or consulate, or consul 
gênerai, consul, or commercial agent, mentioned in Scbednles B and C, shall 
be entitled to compensation for bis services, except from tbe time when he 
reaches bis post and enters upon Us officiai dutles to tbe time when he ceases 
to hold such office, and for sucb time as Is actuaUy and necessarUy occupled 
In recelvlng bis instructions, not to exceed tbirty days, and in maidng the 
direct transit between the place of résidence, when appolnted, and bis post 
of duty, at the commencement and termlnatlon of the perlod of bis officiai 
service, for which be shall in ail cases be allowed and pald, except as here- 
Inaf ter mentioned, and no person shaU be deemed to hold any such office after 
bis successor is appolnted and actually enters upon the duties of bis office at 
bis post of duty, nor after bis officiai résidence at such post bas termlnated, 
If not so relleved. But no such allowance or payment shall be made to any 
«îonsul gênerai, consul, or commercial agent, not embraced In Schedules B 
and O, or to any vice consul, vice commercial agent, deputy consular, or con- 
sular agent for the time so occupied In recelvlng Instructions or in such 
transit as aforesald; nor shall any sucb offlcer as is referred to in tlds section 
be aUowed compensation for the time so occupied in such transit at the terml- 
natlon of the perlod of bis officiai service if he bas resigned, or been recalled 
therefrom for any maJfeasance." 

In June, 1874, S. A- Poster, who was residing at Apia, in the 
Friendly and Navigators' islands, received notice from the depart- 
ment of state to proceed to San lYancisco, and there to await liis in- 
structions and commission as consul at Apia. He left Apia on July 
8, 1874, and arrived at San Francisco August 21, 1874. On September 
14, 1874, he received notice of his appointment as consul, and took his 
oath of office, executed his bond, and on the f ollowing day f orwarded 
the same to Washington. On November 18th he sailed for Apia, 
where he arrived on January 1, 1875. He immediately entered upon 
the discharge of his duties as consul, and continued to act as such un- 
til September 28, 1876. On July 3, 1875, he notifled the department 
that he had drawn for one year's salary from July 1, 1874, to July 1, 

1875, at $1,000 per annum. The draft was forwarded to the secretary, 
and was paid. In September, 1875, on an adjustment of his accounts^ 
the department decided that he was not entitled to salary prior to 
January 1, 1875, except for the time he was awaiting instructions, to 
wit, from September 15, 1874, to October 14, 1874, and for the time 
occupied in transit, from November 18, 1874, to January 1, 1875, and 
fixed the amount due from him on account of overpayment at $298.93. 
After this adjustment Foster continued to make drafts for his salary, 
and the drafts were regularly paid, without déduction of the amount 
which was claimed to be due. Foster's term expired in September, 

1876, and he died in 1877. The matta* rested thus for 12 years, when 
the account was again adjusted, and Foster was allowed a crédit of 
$85 for errors made by himself in drawing his drafts, and this action 
was commenced in the district court against Foster's bondsmen to 
recover $213. A judgment was rendered in the district court in favor 
of the United States for that amount, and on writ of error to the cir- 
cuit court that judgment was reversed, whereupon the cause was 
brought on writ of error to this conirt 

The case is presented on an agreed statement of facts. The 
défenses made to tiie action are threefold: First, that Foster waa 
entitled to ail the money paid him; second, that the tenus of the 
v.54F.no.l — ^8 
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bopd do nctpendep the sureties llabl© for the money; third, tàat tàe 
négligence of the tfeasiïry departoiêîit was of sach a character as to 
releaée ^iS silreties. 

So far ias tlie flrst défense is conceriied, ît ia sufflçient to say the 
statate is plain, and susceptible of but one interprétation, and under 
its protiaiona and the stipulated f acts there can be no question that 
Foater ■v\fas byerpaid the f ull amount sued for. 

Does the. bond, by its terms, hold the défendants liable for this 
monej ? î^eir undertaMng was that Fcfâter should "truly and faith- 
fully dlschaa^e the duties bf hls said oflace according to law, and truly 
and faîtlifully pay ovèr and ddiver up ail money^ etc., which shall 
corne into Ma hands." It would be a narrow and unreasonable inter- 
prétation of this instrument to say that it hdd the bondsmen liable 
fOr moneya that came into Foater'a hands from other sources, but that 
it did not hold them liable fçr moneya that thé'govenmient might 
oTcrpay him for aalary. The money having béeii received by Foster 
in excess of the aalary then justly due him, it was bis duty to repay 
the excess to the government. The performance of that duty, and 
the accounting for this money, were just as fully aecured to the 
United States by the tanns of the bond as was the diacharge of any 
duty pertaining tO liia office, or the pàytaent of any other moneys that 
might corne intp Ma hands as such oflaeer. 

Neitheir doea the negUgence of tiie treasury department release 
the aufOties. It is true, as urged^ that the offlcéra of the govern- 
ment might hare refused to pay the overdraft ifi the flrst hwtance, 
and it Was their duty to hâve deducted the ôVerpayment frOm the 
subséquent draf ta for salary. If the obligée in the bond were any 
other thàii thé government, this défense might avail in behalf of 
the sin^ities. But the neglect of the United States officiais does 
not excuse Foster'a wrong, in the flrat instance, in drawing for more 
money tlian was due him, or his subséquent faîlure to refund the 
saine. AU the property of the United States is held in trust for 
the people, ^d it ia now well aettled upon grounds of public policy 
that the puîslic interests shall not be prejudiced by the neglect of 
the offlcets or agents to whose care they are conflded. U. S. v. 
Nashvaie, C. & St. L. Ry. Co., 118 U. S. 120, 6 Sup. Ct. Eep. 1006; 
Van Brockiin v. State of Tennessee, 117 U. S. 151, 6 Sup. Ot. Rep. 
«70; U. S. V. Insley, 130 U. S. 263, 9 Sup. Ct Rep. 485. 

lîie judgment of the circuit court is reversed, with instructions to 
enter judgment for plaintifit, and for costs. 



UNITÏBD STATES v. ADAMS et at 

(Circuit Court, D. Nevada. November 7, 1892.) 

Dmtkd Statbs Hasbhaij — Bond — Liabilitt oy Subiitibs — Lacheb. 

The f allure of the United States to présent thelr daim agalnat the estate 
of a deceased tTnltëd States marshal constltutes no défense to an action 
agalnst thé surettes en his offtclai bond. Lâches oan never be Imputed 
to the Kov^roment la any case brougbt to enforce a public ilght 
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At I^w. Motion to strike ont arenàents In answer, Grauted. 

J. W. Whitchier, U. S. Atty. 
Clajton £elkiiq>p, for défendants. 

BLA.WLEY, District Judge. Ttiis is an action against the suretiea 
on the oflacial bond of Thomas E. Kelley, as United States marshal 
for this district, to recovCT the sum of $2,339, alleged to be due the 
plaintiff. The défendants, in their answer, among other thiagsi, 
allège that at the time of the death of Kelley, in July, 1888, Ms 
estate was ralued at $1,483.14; that this amount was insufficient 
to pay his debts; tbat during the time the estate was in process of 
settlement the plaintifl was notifled that said estate was being 
settled, and plaintiff was requested to présent any daim which 
it might hâve against said Kelley; that the plaintifl failed and 
neglected to présent any claim to the administrator of the estate; 
that by reason of the careleesness and négligence of the plaintiff 
the pref^ence and priority of payment of the United States (Eev. 
St U. S. § 3466) was wholly lost, and -Uie entire estate was dis- 
tributed to other creditors, and défendant» were prevented from 
exércisiiïg the right of subrogation. Plaintiff moves to strike ont 
thèse àVènnents upon the ground that the facts therein stated, 
if tcue, constitute no défense to this action. Défendants, m 
opposition to the motion, rely upon the doctrine announced in U. S. 
V. Flint, 4 Sawy. 43. and U. S. v. Beebe, 17 Fed. Eep. 37, to the 
effect that when the United States Toluntarily appears in a court 
of justice it at the same time ToluntarUy submits to the law, and 
places itself upon an equality with other litiganta. But this state- 
ment is always qualiûed by the rule tbat neither the statute of 
limitations nor lâches will bar the goTCTnment of the United 
States as to any claim for relief in a purely governmental matter. 
U. S. V. McElroy, 25 Fed. Eep. 804; U, S. v. Southern Colorado 
Coal & Town Co., 18 Fed. Eep. 273. "The United States are 
not bourid by any statute of limitations, nor barred by lâches of their 
offlcers in a suit brought by them as sovereign, to enf orce a public 
right, or to assert a public interest; but where they are formai 
parties to the suit, and the real remedy sought in their name is the 
enfoircement of a private right for the beneflt of a prirate party, 
and no interest of the United States is tnvolved, a court of equity 
will not be restrained froni administering the equities between 
the real parties by any exemption of the govemment, designed for the 
protection of the rights of the United States alone." U. S. v. 
Beebe, 127 U. S. 338, 8 Sup. Ct. Eep. 1083. 

The gênerai rule that lâches is not imputable to the government 
is essential to the préservation of the interests and prosperity of 
the public. It is founded upon public policy. Any other doctrine 
would be ruinons in the extrême. The govenmient can only trans- 
act its business by and through its offlcers and agents, and its fiscal 
opérations are so Tarions, and its agencies and offlcers so numerons 
and scattered, that the utmost vigilance would not sav^ the public 
from the most serions losses if the doctrine of lâches could be 
appiiéd to its transactions. The suprême court of the United 
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States lias nnlfonoly, and repeateâly declared th£(,t in a case like 
the présent one lâches cannot be set up against tke goTemment. 
V. S. V. Kirkpatrick, 9 Wheat, 735; XJ. S. v. Van Zandt, 11 Wheat. 
190; U. S. V. Mcioll, 12 Wheat. 509; Dox v. Postmaster General, 
1 Pet 318; Gibson t. Ohouteau, 13 Wall. 99; Gaussen v. U. S., 
97 U. S. 584; "U. S. v. Thompson, 98 U. S. 489; Steele v. TJ. S., 113 
U. S. 129, 5 Sup. et Rep. 396; U. S. v. Nashville, 0. & St L. Ry. 
Co., 118 U, S. 125, 6 Sup. Ct Rep. 1006; U. S. y. Insley, 130 U. 
S. 263, 9 Sup. et Rep. 485. The motion to strike ont îs granted. 



MBYBR T. ST. LOUIS, I. M. & S. RY. CO. et aL 

(Carcuit Court of Appeals, Blghtli Circuit. January 27, 1893.) 

No. 153. 

1. Carmeks— Insanb Passhkgbb— Injurt to Fbllow Passensh». 

On trial of an action against a railroad company and a àleeping-car Com- 
pany to recover for the death of plalntifC's intestate, there was proof tiiat 
deceased, a passenger, while seated in a sleeplng car, was approaxilied by 
aa tnsane person, who made a remarls, overlieard by the sleeplng-car con- 
ductùr, that "It's a sad thing that tliey are trytag to kiU me, and I am a 
defeiiseless man," and that shortly afterwards he shot deceased, thereby 
causing death; that such Insane person -was recognized, by the conductor 
and porter» of the sleeplng car as having been transported over the Une 
19 days before, at whlch time he was In chalns, violent, in charge of police 
ofllcers, laboriiig uMer a delusion of pursuit by Jews, and expressed regret 
at having no gun to protect liimself. At the time of the shooting he was 
uuattended, and pripr thereto had frequently stated to a number of per- 
sons tliat he was pursued by Jews who were trylng to kill hlm, and that 
he was defenseless. The proof forther showed that Ee had a dull, heavy, 
and soUen look, whlch might Indicate tasanlty, and had applled to the 
conductor of the train for protection. Beld, that an Instruction that the 
défendant raUroad company had no right to refuse transportation "on sus- 
picion that such person was dangerous to others from insanlty, or any 
other cause, if such person, at the time of offering to become a passenger, 
was apparentiy harmless, and conducted hlmself In no way différent from 
other passengers applylag for passage," was réversible error, as the jury 
might falrly Inf er therefrom that défendant was bound to receive an ap- 
parentiy harmless passenger, though it toew that lie was insane In tact, 
or had grounds of suspicion that by reason thereof he might be dangerous. 

2. Samk— DuTT OF Carbieb— Instructions. 

In such a case the degree of care imposed upon the carriep is the hlghest, 
and an histrucUon that the railroad company was bound to use the utmost 
care and diligence that prudent and careful men should hâve exercised is 
erroneous, lu comparing the carrier's légal obligation with any degree of 
care requlred of prudent men. 

8. Same. 

In such a case a Judgment In def endant's f avor should be reversed, where, 
alter proper request, the court failéd to properly instruct the jury as to 
the duty and obligation of défendant rallway company, or to afflrmatively 
Instruct the jury that if the company became chargeable, through Its 
employeâ, with knowledge of the condition of the insane passenger, It 
had the right, and it might be its duty, to place him under guard or re- 
Atralnt, or remove him from the cars, U such action was necessary for 
the protection of the other passengers. 

i. Sahb. 

An Instruction that the carrier was not obllged to provide guards or 
meana of restraint or confinement. In anticipation of passengers becomlng 
■Uddenly tnsane, or that, tf the event ocoùrred after the passenger had 
begun his joumey as an apparentiy sane person, it would be the duty of 
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the carrier to refuse to carry hlm fnrther thau necessary to place hlm in 
charge of an offlcer of the law, and to nse aJl rea^onable care to prevent 
injury to passengers by hlm in the meantime, places too narrow a limlt 
upon the power and right of the carrier in dealing witb insane persons 
on Its trains. 

S. Same. 

An instruction llmltlng the carrier's right to exercise physlcal restralnt 
over. or eject, an Insane person, to cases whereln the condnet of the In- 
sane person indicates that he ■wlll probably do violence to those about 
hlm, does not adequately inform the jury of the carrier's power and 
right, as a reasonable posslblllty as well as a probabUlty of danger may 
reguire action. 

C. Samb 

Nor are the carrier's duty and obligation properly deflned by aja Instruc- 
tion that the law dld not justify restralnt if the Insane person was 
nelther violent In word or act, and the only outward indications of In- 
sanlty were expressions of fear and appréhension of violence, as the jury 
mlght Infer that no physlcal restralnt could be exerclsed so long as the 
insane person remained quiet 

7. Samb. 

The railroad Company would not be négligent, by reason of nonactlon, 
if its employés, exerclslng the hlgh degree of care demanded of them, 
could not hâve reasonably antlclpated the effect of failure to restraln 
or eject sucb Insane passenger. 

8. Samb. 

To charge the défendant raUway company with the duty of restralnt, 
It need not necessarUy hâve been foreseen that the klUing would take 
place unless for such restralnt. If a reasonable posslblllty of Injury to 
any of the passengers could hâve been foreseen, the obligation arose to 
taise proper action for thelr protection, although It could not be antlclpated 
whlch one of the passengers mlght be Injured by such Insane person, nor 
whether his violence would cause death or not 

9. Samb— Slbbpino-Cak Companies. 

Instructlng the jury that the sleeplng-car company was not a common 
carrier, but falUng to charge that such company had the right to restraln 
or eject the insane passenger, was erroneous, in that, from the entire 
charge, the jury mlght naturally Infer that such company'a rights were 
even more llmlted than those of the railroad company. 

In Error to the Circuit Court of the United States for the Eastem 
District of Arkansas. 

At Law. Action by Sallie Meyer, as administratrix of Isador 
Meyer, deceased, against the St. Louia» Iron Mountain & Southa*n 
EaUway Company and Pullman's Palace Car Company, to recover 
for the killing of said Isador Meyer by an insane fellow railway 
passenger. Verdict and judgment for défendants. PlaintiJÏ brings 
error. Reversed. 

Statement by SHIRAS, District Judge: 

This case cornes before thls court on a writ of error to the United States 
circuit court for the eastem district of Arisansas, and the facts material to 
an understandtng of the questions arising on the record are set forth as fol- 
lows in the blll of exceptions contained in the record: 

"During the trial of the case évidence was Introduced on the part of the 
plalntifC to show that on the 28th day of January, 1891, John W. Graeter 
was in an Insane condition la the city of Ft. Worth, Tex., havlng displayed 
there, wlthin a day or so prevlous, homicldal tendencies. That on the day 
last aforesaid, upon a telegram recelved from his brother, livlng In Vln- 
*ennes, Ind., the sald Graeter had beën arrested, and put in confinement at 
J't Worth, and was sent in charge of two polioemen, wlth chains around his 
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/iMde^ anA tasna(3affB 011 lUs Itaads, over ft llûe ol riiflway extenatog from Vt 
Worth to the dty of st. LotiiSt Mo.i Inoludlng the Une ofthe défendant rail- 
way oompauy; wlilch extends l^in Texarkana to St Louis. Tliat sald Graeter 
was thua tïaiispôï*ed in irons; aad that durtng the time lie was oû the train 
of the défendant railway company he was violent, and imagined that he was 
belng pursued by Jews. That he frequently expressed a regret that he dld 
not hâve a gun with him, to protect himself. That it was dlffloult to keep 
him in hls Beat, and that at one time the conductor of the train telegraphed 
to the station ahead for a dootor to administer medloine to Graeter. That hs 
was a«cordlngly treated by the doctor. 

"That p4 the ieth day of February, 1891, about 9 o'çlock P. M., he came to 
the train of the défendant railway company at St. Louis, in company with 
two persons unlniown, one of whom enteped the car with him, and talbed 
with him a few, minutes before the train started. That during the evenlng 
and the' subséquent day hé freçtuently taUted about Jews, and complalned 
that they were pursuing hini, knd trying to kill liim, and said that he was de- 
fensëlëSEt. ' 

"That wbeh Graeter was tajççn north to St. Louis, In January, the conductor 
on the Pullman sleeping car attached to the passenger train in wMch Graeter 
was being carried, though on another car, was the same conductor who had 
charge of the sleeping car upon whlch Graeter took passage on the evening 
of February 16th, and that he had notice of the Insanity of Graeter at the 
time that Graeter was gotng on his ûrst trip, and also when he was going 
south on Us second trlp. That when Graeter got on the tHdn to go south, on 
the last-named trip, he was recognized by said sleeping-car conductor, whose 
name was Leach, as being the same person who had been taken northward 
in January,, in Irons, as an insane person, and that the porters in the sleeping 
car also recognized him as being l^e same person. 

*'That deçeased, Heyer, on the same day, came from Memphls to Bald Knob, 
in the day car, over the Une belonging to said défendant railway company. 
That when ifeyeç got to Bald Knob he changea his car, and got on the 
sleeper, wher^ Graeter was; the sleeper at that time not being in motion. 
That he took with him into the sleeper hls valise and walldng cane, flrst 
remarking to a fellow passenger on the day car, ' that he was going to leave 
that ciar, and go into the sleeper, because the car that he was then in was 
too much crovfded.' That after he got on the sleeper he washed himself, 
sat down, and gàve an order to the porter for something to eat That the 
porter went to the buffet for the purpose of preparing the meal ordered by 
Meyer, and that, whlle Meyer sat there, Graeter came up to him, and said, 
'It's a sad thing that they are trying to kill me, and I am a defenseless man.' 

"There was also évidence tending to show that this reinark was heard by 
Leach, the conductor. That soon afterwards, and while Meyer was readlng a 
paper, Graeter took a seat immedlately behind him, drew hls plstol, and shot 
Meyer through the head, produclng a wotmd from which Meyer afterwards 
died. That Graeter immedlately walked to the rear end of the car, which had 
Btarted on its joumey before Meyer was shot, and that flnding Leach, the 
conductor, on the rear platform of the car, he shot him, and kllled him. That 
the train was thereupon stopped, and that soon afterwards Graeter was 
taken into custpdy, was proyed to be tnsane, and was sent ofE to an asylum. 
There was some confllct in the testlmony as to whether Graeter's insanity 
was delirium tremens, produced by the excessive drlnklng of intoxicattng 
spirits, or whether it was of a more permanent charaoter. There was also 
évidence tending to show that, while Graeter was on the train golag south 
from St Louis, he had a dull, heavy, and sullen look, whlch mlght Indicate 
insanity, as well as the fact that he complalned to a number of persons that 
he was in danger from Jews who he imagined were pursuing him. That he 
told the conductor of the train he was a defenseless person, and claimed his 
protection, offerlng to show him letters of recommendation, and that the con- 
ductor told him that he would protect hlm^" 

The Jury retiimed a verdict in f avor of the défendants, and the plalntUt 
brings the case to this court 

U. M. Pose, W. M. Beckner, and G. B. Bose, (Beckner & Jouett 
on th.e brief,) for plaintiff in error. 



MEYEB r. ST. LOtJIS, I. M. à S. EY. CO. 119 

George E. Dodge and S. Johnson, for St Louis, L M. & S. Ey. Co., 
défendant in eiror. 

Percy Roberts, for PuUman'a Palace Car Company, défendant in 
error. 

Argued before CALDWELL and SANBORN, CJircuit Judges, and 
SHIRAS, District Judge. 

SHIEAS, District Judge, (after stating the facts.) In considering 
the questions arising on the errors assigned in tliis record, we deem 
it best not to take them up in the order followed in the assign- 
ment of errors and in the briefs of counsel, believiag that a clearer 
understanding of the questions involved can be had if we follow the 
séquence of the events that gave rise to tliis controversy. 

In the pétition it is averred that the défendant companies had 
knowledge of the insane condition of John W. Graeter when he 
Bought to become a passengo- on the train leaviag St. Louis on the 
evening of Pebruary 16, 1891. Assumtng that there was évidence 
to be subniitted to the jury, tending to support this charge of 
knowledge on part of the défendants, the first question arising upon 
the facts w^ that touching the duty and rights of the railway 
Company wlien Graeter sought to become a passenger upon the trata. 
The claiin on behalf of the plaintif was that as Graeter was then 
an insane person, the companj had the right— and, if the company 
was chargeable with knowledge of his insane condition, it became 
its duty, for the protection of the other passengers — ^to refuse to 
accept him as a passenger. The défendant railway company denied 
knowledge of Graeter's condition when he was admitted as a passen- 
ger upon the train. If, upon the évidence, the jury should ând 
tiiat at the time Graeter became a passenger the railway company 
was not chargeable with knowledge of hk insane condition, then 
it would not be possible to hold that the company was derelict in 
its duty tu merely permitting him to take passage on the tralu; 
and the jury would not, in such cas^ be called upon to consider 
either the right or duty of the company to refuse to accept him 
as a passenger. H, however, the jury, under the évidence^ should 
flnd that the railway company was chargeable with knowledge of 
Graeter's insanity at the time he sought passade on the train, then 
the question of tiie right and duty of the company under such cir- 
cmnstances would properly arise. Upon this aspect of the case the 
court charged the jury as follows: 

"(5) The jury are Instmcted that the défendant railway company was 
at the time of the occurrence in question a common carrier of passengers; that, 
as such common carrier, It was Its duty to recelve upon its trains ail persons 
who apply for passage, and pay, or offer to pay, the usual and customary 
fare; and that such carrier would hâve no légal right to refuse such transpor- 
tatlon to any one on mère suspicion that such person was dangerous to others, 
from Insanity or any other cause, if such person, at the time of offerlng to 
become a passenger, waa apparently harmless, and conducted hirnseU in no 
way différent from other persons applylng for passage." 

From the language used in this instruction the jury might fairly 
ibfer the law to be that a common carrier was bound to rec^ve as 
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a pa^enger a person who offered to pay the proper fare, if he at 
that time was apparently hannless, even though. the carrier knew he 
was in fact insane, or had grounds for suspicion that such person, 
by leason of his insanlty, might be dangerous to others upon the 
carrier's rehide. Clearly this is not the law. It is well settied that 
a common carrier is not obligea, as a matter of law, to receive as a 
passenger an insane or drunken person, or one whose physical or 
mental condition is such that his présence upon the Tehicle of the 
carrier may cause injury or substantial discomfort to the other pas- 
sengers. Wood, Ey. Law, 1035; Putnam v. Kailway Oo., 55 N. Y. 
108; Pearson v. Duane, 4 Wall. 605. In the latter case the su- 
prême court States the rule to be that — 

"Common carriers of passengers, llke the steamshlp Stevena, are obllged to 
oarry ail persolis who apply for passage, If the accommodations are suffloient, 
unless thei?e la a proper excuse for refusai. If there are reasonable objec- 
tions to a proposed passenger, the carrier Is not required to taJÈ:e talm." 

The law imposes upon a common carrier the duty of exercising 
a very high degree of care and forœight for the safe transportation 
of the passengers who intrust themsélves to him for that purpose; 
and in the performance of this duty, which the carriar cannot évade 
or escape from, the carrier certaiiùy has the right to exclude from 
his veMcle any one whose condition is such tïat a possibility of 
danger may be thrown upon the other passengers If he is admitted 
as a passenger. It woidd cast an unjust burden on the carrier to 
hold, on the one hand, that he must exercise the highest degree of 
care and caution for the protection of his passengers, and, on the 
other hand, to hold that he has not the right to exclude from his 
véhicle one whose condition is such that he may cause danger to the 
other passengers, simply because, at the moment he offers himself 
as a passenger, he is quiet, well-behaved, or apparently harmless. 
The fact is made clear, beyond dispute, that when Graeter took 
passage on the raHway train, on the evening of February 16, 1891, 
he was then a dangerous lunatic, Uable at any moment to be seized 
with a homicidal frenzy; and he was therefore a wholly unfit person 
to be at large, or to take passage on a railway train, unaccompanied 
with proper attendants to restrain him. from injuring others. The 
railway company, in view of the undisputed facts of the case, had 
unquestionably the légal right to refuse to accept Graeter as a 
passenger; and, if it had knowledge of his actual condition, it was 
derelict iu its duty, ta consenting to accept him as a passenger 
without taking sufflcient précautions to protect the other passengers 
from his murderous attack. In its application to the facts of this 
case, the instruction we are considering is f aulty and misléading, in 
that it improperly limita the right of a common carrier to refuse to 
accept an insane person as a passenger, and faUs to state clearly 
what the duty of the carrier would be in case a person known to the 
company to be insane offers himself as a passenger, unaccompanied 
by friends oi" attendants. Having beeu accepted as a passenger, 
then the railway company, as soon as it became chargeable with 
knowledge of Graeter's insane condition, — ^whether that knowledge 
was acquired before or at the time he became a passenger, or from bis 
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acts subséquent to the beginning of the joxu-ney, — was cbarged with. 
the duty of exercising proper care for the protection of tke o\hec 
persons upon its train. 

In defining tlie measure of care required of the company under 
thèse circumstances, the court ruled as foUows: 

"The défendants in thls case were bonnd to use the utmost care and dili- 
gence that prudent and careful men, skilled in the dlsoharge of the duties of 
their employés were engaged in, should hâve exercised to proteot the plaintiff's 
Intestate from any and ail assaults that mlght be made upon hlm by any ono 
whUe he was a passenger upon the train, or on the cars of the défendants, 
or elther of them; and If they, or elther of them, faUed to exercise such care, 
and by reason of such failui-e he was kllled, then the jury should flnd for 
the plaintlfl, lu such sum as the testimony In the case warrants, not exceeding 
the amount sued for." 

The degree of care demanded of a common carrier or other person 
in the performance of a duty to another is deflned by the law. What 
a party should do to fulflll the degree of care the law imposes upon 
him, under giren circumstances, is ordinarily a question of fact, for 
the détermination of the jury. It is therefore the duty of tiie court 
to instruct the jury as to the degree of care required of the party to 
the particular case, in order that the jury may détermine whether the 
obligation which the law imposes has been fairly met. A common 
carrier of passengers is bound to exercise, for the protection of his 
passengers, a higher degree of care and f oresight than is rmposed upon 
persons not engaged in that business. In the instruction given by the 
court the statement is tliat the défendants were bound to use the ut- 
most care and diligence that prudent and careful men should hâve 
exercised to protect the plaintiff's intestate from any and ail assaults 
that might be made upon him by any one whàle he was a passenger on 
the train. The jury were not instructed th&t, as a common carrier of 
passengers, the railway company was bound to the exercise of the 
highest degree of care. The instruction was that the company was 
bound to use the utmost care that prudent men should exercise. The 
care that prudent men should exercise is dépendent largely upon the 
relation they occupy towards the person to whom the exercise of care 
is due. Degrees of care may be predicated of one who is a common 
carrier, or of one who is not, but cannot be of prudent men; for the law 
does not cast upon prudent men any particular degree of care, nor the 
duty of exercising any greater care than is imposed upon men in 
gênerai. The degree of care imposed by the law is determined by 
the relation existing between the parties, as that of carrier and pas- 
senger, master and servant, and the like, but not by the character of 
the individuals occupying the relations named. The instruction, 
therefore, wholly faUs to give to the jury the test to be applied in deter- 
mining the question of négligence on the part of the railway company. 
In no part of the charge did thé court give any other définition of the 
degree of care demanded of the company in the performance of its 
contract of transportation tlian that contained in the instruction last 
quoted. Counsel for plaintifif submitted an instruction which correctly 
deflned the degree of care demanded of the railway company as a 
common carrier of passengers; but the court refused to give it, sub- 
«tituting therefOT the charge we are now considering, which, in otur 
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judgment, fails to state witt clearness and accuracy the degree of car© 
imposed by the law upon the railway Company. 

Taking the charge given to the jury in its entirety, it is open to the 
critîcism that it faUs to properly inform the jury of the duty and 
obligation resting upon the railway company. The charge is largely 
devoted to instructing the jury that the company had not the légal 
right, or was not called upon, to do this or that; but it fails to state 
what the company had a right to do, provided certain conditions of 
fact were found by the jury to exist. Thus thé évidence proved 
that Graeter was yiolently insane some weeks before Fébruary 16th, 
and tiiat, -when he sought passage on the raUway train at St. Louis, he 
had not recoTered theref rom. There was also évidence tending to show 
that knowledge of Ms inaanity, and of the delusions to which he was 
subject, was bi-ought home to the conductor and other employés on the 
train, po^^bly on the evenlng of Fébruary 16th, and certainly before 
the train reached Bald Knob station, the next day, being tiie place 
v^ece Meyer got on the train. The court did not aflarmatively instruct 
the jury that if tîhe company became chargeable, through its employés, 
with knowledge of Graeter's insane condition, it had the right, and 
that it might be its duty, to place Graeter under guard or restraint, 
or to remove hhn from the cars, if such action was required for the 
protection of the other passengers from possible harm. On the con- 
trary, evwy paragraph of the charge contains a limitation, expressed 
negatively, either upon the right of the company to act, or upon its 
duty to act The évidence faUs to show that the company took any 
action for tjhe protection of the other passengers until after Meyer was 
kUled, and the character of the charge, in that it negatived the right 
and duty of the company in so many particulars, must hâve impressed 
the jury with the belief that the facts proven were not sufiQcient in law 
to conf er upoii it the right to take any steps whatever for restraining, 
guarding, isolating, or removing the insane person previous to the 
kiUing of Meyer, and that aU the company could lawf ully do was to 
wait and see what might happen. Upon this question of the right of 
the company after it had knowledge of Graeter's insanity, the comrt, 
at the request of the défendants, gave the following instructions: 

"(6) The law doea not require of a common carrier to provide keepers, or 
other means çt restraint or conflnemeiit, In anticipation of one of its pas- 
sengers becomlng suddenly Insane wliile on Ms joumey. If such event occurs 
after the jjassenger has begim his joumey as an apparently sane person, It 
would be the duty of the carrier to refuse to carry such passenger any f urther 
than was necessary to place hlm In charge of some county or municipal 
, offlcer, and to use ail reasonable care to prevent his dolng Injury to other pas- 
sengers in the meantime. 

"(7) Nor even then would the carrier be justlfied In binding such person, or 
putting hlm tmder physlcal restraint, or ofC the train, unless forewamed by 
Buch conduct, ais would reasonably Indlcate to prudent persons that such pas- 
senger would probably do violence to those around hlm. If, on the contrary, 
such passenger was neither violent in word or act, and the only outward ex- 
pression of a aisordered mind was an expression of fear and appréhension of 
violence from others, which appréhension was apparently removed when 
assured that his f ears were groimàless, the carrier would not hâve been justi- 
fled. In law, In exercldng any physlcal restraint over such passenger. 

"(8) The law doeo not require of the carrier that It do more than to protect 
Its passëûgers from dangers and annoyances whlch are the usual and reason- 
able resUlts of a glven condition of affairs; and tf the Jury flnd from the evi- 
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dence lu this case that a person of ordlnary prudence would not hâve antîcl- 
pated or reasonably apprehended that a fallure to eject Graeter from the 
train, or to physically restraln hlm, would result In his suddenly kllllng one 6t 
his fellow passengers, then the défendant carrier is not guilty of négligence, 
and the plaintiff cannot recover. 

"(9) And If the jury find from the évidence that the kUUng of Meyer by 
Graeter, under the circumstajices, was an occurrence of such an unusual, rare, 
and unexpected character as would not hâve been looked for or antlclpated 
by a prudent person as the direct conséquence of a fallure to restraln 
Graeter beforehand, then it was not a danger of such character as the law 
requires a carrier to protect its passengers agalnst Consequently the omis- 
sion or faUure of the carrier to guard agalnst such an occurrence would not 
be négligence for which the carrier would be liable or answerable." 

It cannot be disputed that Graeter's insanity was such that he 
ought not to hâve been permitted to travel, unattended and unguarded, 
upon railway passenger trains. If the défendant railway company 
became at any tùne chargeable with knowledge of Graeter's actuàl 
condition, then certainly the company would be charged with the duty 
of doing whatever a iiigh dëgree of care would demand for the pro- 
tection of the other passengers upon the train. If the évidence 
failed to show that the company had become chargeable with knowl- 
edge of Graeter's actual condition at any time before the killing of 
Meyer, then no ground would exist for holding it responsible for the 
conséquences of Graeter's act; but from the time the company had 
become chargeable with knowledge of his condition, then the obliga- 
tion rested upon the company to do whatever was reasonably within 
its power for the protection oî the others upon the train. Under 
such circmnstances the company owes a duty to the insane passenger, 
as well as to the others; and what action should be taken is, of course, 
dépendent largely upon the circumstances of the particular case. If 
the safety and reasonable comfort of the other passengers will not be 
imperiled thereby, the company may carry the insane person to the 
end of his joumey, or he may be removed from the train at the first 
station wh^e he may be properly cared for; but whether he be car- 
ried on the train a longer or a shorter distance, the company is bound, 
so long as he is on the train, to do whatever, in the way of restraint 
or isolation, is reasonably demanded for the safety and comfort of the 
other passengers. 

The stxth and seventh instructions given by the court are open 
to a construction which would place too narrow a limit upon the 
power and right of the carrier in dealing with an insane person 
upon its trains. In the seventh charge the right of the carrier 
to exercise physical restraint over or to put an insane person ofE 
the train is lùnited to cases wherein the conduct of the insane man 
indicates that he will probably do violence to those about him. 
In the performance of its contract of transportation with the other 
passengers, the carrier is under obligation to use a high degree of 
care, and a reasonable possibility as well as a probabUity of danger 
may call for action on part of the carrier. Furthermore, in the 
seventh charge it is said that the carrier would not hâve been 
justified, in law, in restraining the insane person, if he was neither 
violent in word or act, and the only outward expression of a dis- 
ord«^ mind was an expression of fear and appréhension ot 
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dolence. The jury mlght well infer from this statement tliat the 
law forbade the carrier from exerdsing any physical resfcraiat 
oTer an insane person, so long as he remained quiet, whereas, 
if the carrier knows that In fact the person is Tiolently insane, 
and may at any moment do violence to others, it is justifled, and in 
fact it tuay be its imperative duty, to exercise proper restraint, 
although at the time the person may be quiet, and apparently harm- 
less; and it is fw the jury to décide, under the évidence, what the 
situation demands of the carrier, in the performance of its légal 
duty to the othep passengers. 

In the eighth charge it is said that if a person of ordinary pru- 
dence would not hâve anticipated that a failure to eject Graeter from 
the train, or to restrain him, would resuit in his suddenly killing one 
of his fellow passengers, then the company could not be charged 
■with négligence. The better statement would hâve been that 
if the employés of the défendant company, in the exercise of the 
high degree of care demanded of than, could not hâve reasonably 
anticipated that the failure to eject or restrain Graeter might 
resuit in his doing injury to his fellow passengers, then the non- 
action of the company could not be held to be négligence. 

In the ninth charge it is stated that, if the killing of Meyer by 
Graeter was an occurrence of such unusual charaoter as wotdd not 
hâve been anticipated as a direct conséquence of a failure to 
restrain Graeter beforehand, then the company was not required 
to guard against the same. Ici order to charge the company with 
the duty of restraining Graeter, it was not necessary that it should 
f oresee that if Graeter was not restrained he would kill Meyer. 
n the situation was such that the company should hâve foreseen 
a reasonable ppssibility of injury being caused to any of the 
passengers by tiie présence of Graeter on the train, then the obli- 
gation to take proper action for the protection of the passengers 
arose, although the company could not possibly anticipate which 
one of the passengers might be injured by Graeter in case he was not 
restrained, nor whether his violence would cause death or not. 

It is not necessary to examine each one of the instructions that 
were excepted to, and the giving of which is assigned as error. 
What has been already said is sufflcient to show in what particulars 
we deem the instructions given to the jury to be insufflaient, and in 
some degree misleadtng. So far we hâve considered the case as 
though the railway company was the sole défendant. 

In deflning the duty and obligation resting upon the Pullman's 
Palace-Car Company, the court, at the request of that company, gave 
the foUowing instruction: 

"The coTirt Instructs the jury that Pullman'a Palace-Oar Company, one of 
the défendants Lerein, Is not a common carrier, and is not burdened with the 
heavy and exceptional obligations of a common carrier, for the protection of 
its passengers from injury; that the estent of its obligation for the protection 
of its passengers from injury Is to maintain a reasonable watch to protect 
those passengers from any known danger reasonably probable to arise imder 
the circumstances." 

It has been repeatedly hdd that sleeping-car companies are not 
ordiaarily rither common carriers of passengers nor innkeepers. 
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The character and estent of the obligations resting npon them 
hâve not yet been deûned with exactness, and may in some paav 
ticulars be dépendent upon the relation ezisting between them and 
the railway company upon whose line their cara are uaed. As th« 
record now is in this case, we do not deem it advisable to enter upon 
the considération of tiie relation existing betwen Meyer and 
the Pulhnan Company, it being suffîcient to say that assuming, 
without 80 deciding, that the instruction last quoted correctly 
States the extent of the obligation resting upon the sleeping-car 
company, nevertheless the court did not instruct the jury tiiat the 
company had the right, if need arose, to reetrain or eject from the car 
an insane person, and the jury would naturally infer from the 
entire charge that the rights of the sleeping-car company were in 
this particular even more limited than those of the railway com- 
pany. For thèse reasons the judgment must be reversed as to both 
défendants. 

During the introduction of the évidence on the trial of the case 
the plaintiff offered the déposition of Orpheus Evarts, the médical 
Buperintendent of the Cincinnati Sanitarium, a private hospital 
for the care of insane i)ersons, to which hospital Graeter was 
taken on the 4th of March next after the Mlling of Meyer, -which 
was excluded on objection made by the défendants. The testi- 
mony of the witness tended to show Graeter's condition wlùle he 
was at the hospital, but, in reply to the question whether he could 
State whether Graeter's insanity preceded the occurrence on the 
train, he ànswéfed that he could not If thfe testimony would 
throw any light upon the question of Graeter's mental condition 
prior to February 16, 1891, then it would be admissible, because 
the défendants, in their answers, denied that his insanity antedated 
that time. The mère fact that the witness did not see Graeter 
for some two weeks aftet* the tune Meyer was kîlled would not 
necetssarily render his testimony inadmissible. If by reason of 
his knowledge he was an expert in mental diseases, and could 
give an intelligent opinion as to the probable length of time that 
Graeter's insanity had existed, his testimony would hâve been 
compétent; and therefore the objection taken, that the knowl- 
edge of the witness was not acquired until after the date of 
Meyer's death, was not well taken. We are uot, however, pre- 
pared to say that the objection of immatorialitr was not well 
founded. The trial court was in a position to better judge, in 
View of the whole évidence addueed, which is not before us, 
whethCT the testimony would throw any light upon the matters 
in dispute or not. So far as we can now see, the court might hâve 
admitted the testimony without impropriety, but we are not prepared 
to say that it was clearly error to reject it. 

For the erroirs pointed ont in the instructions given the jury, the 
judgment is reversed, at cost of défendants in error, and the C3.se 
is remanded to the circuit court, with instructions to grant a new 
triai. 
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1. PaLSH 0|iilM8 AGAINBT THE UnitED STAîFBS— PuBSBHTATIOIT— SUIt FOB Pi»- 

AI(TiEB!S3r7J)B(ÎRBK CW PiJOOF BbqUIRBD. 

, iii a, suit ûnder Rév. St. § 3490, to recorer the double damages and for- 
relture prësoribed ttgainst àny 6iie presenting a false or fraudulent daim 
Âgaitist 13ie United States to eue of Its offlcers for ipayment or approval, 
thejgdvemment must prove Its case beyond a leasonable doubt, and 
defepdwit may Introduoe évidence ol good charaotei;, for the prooeeding, 
whlle^ ^vli; In lorm, is crlmlnal In its nature and efiteot 

2. Samb— EyiDENCB of Intbkt. 

In sndi a suit the govemment taïust show that défendant not only pre- 
senteâ a false or fraudulent daim, bilt that he knew It to be such; and the 
jury are; not warranted In Infeirliig such knowledge merely from tbe fact 
that he acted negllgently and wlthout ordinary business prudence; ihey 
must at least be satlsfled that he was aware of olrcuinstances such as 
woiild liiduce an ordlnarlly Intelligent and prudebt man to belleve the 
vouchers to be falsë. 

5. AppBAL— RbTIBW— HARMI.E88 BHHOB. 

Nojudgment should be reversed for an error whlch oould not hâve 
pi!e|udlced the rlghts of the party agalnst whom the ruilng waa made. 
4. Samb— Qbnbbal Objections to Evidencb. 

A mère objection, wliere no grounda for It are assigned at the trial, can- 
not be coiMldered In an appellate court Burton v. Drlggs, 20 Wall. 125, 
approved and followed. 

6. Tbui.— Pbovincb op Court and Jubt— Dikectino Vkrdicts. 

It Is the duty of a fédéral trial court to direct a verdict for défendant 
when thé eyldence Is such that, in the exercise of a sound judldal discré- 
tion, it would "be compelled to set aalde a verdict retumed in favor of 
plalntlff. Rallroad Goi v. Davis, 53 Fed. Rep. 61, and Monroe y. Insurance 
Co., 52 Fed, Bep. 777, foUowed. 

In Error tp the District Court of tlie United States for the East- 
em Division of the Eastem District of Missouri. 

Action bj the United States against Frank KhM)leigh. to recover 
certain penalties prescribed by Rev. St. § 3490. The district court 
gave judgment on a verdict for défendant. PlaintifE brings error. 
Affirmed. 

Statement by SAlîBOEN, Circuit Judge: 

Sectl<»i 5438 of the Revlsed Statutes of the United States provides that: 

"Sec. 5438. Every person wlio nuLkes or causes to be made, or -who présents 
or causes to be presented, for payment or approval, to or by any person or 
offlcer In the civil, military, or naval service of the United States, any claim 
upon or agalnst the govemment of the United States, or any depàrtiinent or 
offlcer thereof , knowlng such claUn to be false, âctltlous, ae fraudulent, or 
who, for the purpose of obtainlng or aldlng to obtaln the payment or approval 
of such clalm, makes, uses, or causes to be made or used, any false bUl, re- 
celpt, voudier, roU, accouiit, clalm, certiflcate, atfldavlt, or déposition, know- 
Ing the same to contain any fraudulent or flctltlous statement or entry, 
* * * shaU be Imprlsoned at hard labor for not less than one nor more than 
five years, or flned not less than one thoi^sand nor more than five thousand 
dollars." 

Section 3490 provldeS that: 

"Sec. 3490. Any person not In the military or naval forces of the United 
States, or In the mUltla called into 3r actuaUy employed in the service of the 
United States, who shaU do or commit any of the acts prohlblted by any of the 
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provisions of section flfty-foiir bnndred and thlrty-el^t, tWe 'Crimes,' sbaîl 
forfelt and pay to the United States the sum of two thousand dollars, and, In 
addition, double the amount of damaj^es which the United States may hâve 
sastained by reason of the dolng or committing of sucli aot, togetber with the 
costs of suit; and such forfelture and damages shaJl be sued for in the same 
snit" 

On tho 4th 'day of Febmary, 1891, the plalntifl In error flled a pétition In 
the district court of the United States for the eastem district of Missouri, in 
which it alleged that the défendant In error, who was not a peraon In the mll- 
itary or naval forces of the United States, or In the mlUtia, had committed 
156 violations of the provisions of section 5438, whereby tlie platntiff liad sus- 
tained daaiage in tiie sum of $66,885.67, and demanded Judgment agatnst hlm 
for double thls amount of damages and $312,0iX) in penalties, amounting In 
the aggregate to $425i771.34. An amended pétition was subsequently filed, 
which contalned 14è counts, eaOh of which aet forth a violation bj the défend- 
ant" of the provisions of section 54'{8. Tliis pétition set forth the amount of 
damages sustalned by the plaintiff from each violation, and demanded a 
recovéry of double damages and $2,000 for each of the 146 violations chargea. 
A domurrer to counts numbered 1 to 45, Inclusive, and 86 to 122, inclusive. 
was BUstained on the ground that tlie causes of action stated In thèse counts 
were barred by the àtatute of limitations. At the close of the plalntifl's case 
npon the trial the court sustalned a demurrer to the évidence m support of, 
andwlthdrew from the conrideration of the Jury, the causes of action set 
forth In ail the remalning counts except those numbered 12d, 132, 133, 137, 
138, 141, and 142. 

Coimts numbered 1 to 85, inclusive, were founded on vouchers for merchan- 
dlse, wMch the défendant presented for payment to Oapt A. E. Mlltlmore, 
assistant quartermàster of the United States army at Jefterson barracks, near 
St. Louis, 'Mo. during the years 1883, 1884, 1885, and 1886. Thèse vouchers 
were receipted by the défendant, and the amounta named In them were pald 
to him. He was a prominent merchaut in St Louis, and a stocWiolder in 
the A. F. Shapleigh Hardware Company, a corporation engaged tn mercantile 
business in that clty during thèse years, and that conporation fumished large 
quantities'of merchandise to thé United States, which was pald for upon thèse 
vouchers, made in the name of, and receipted by, the défendant. During 
thèse years extensive repairs and improvements were made by the United 
States at the Jefferson barracks, under the direction of Capt. Milthnore. The 
évidence tended to show that the défendant had great confidence in this 
captaln; that he fumished the United States large quantities of supplies 
through him, and had been acqualnted with him for mttny years; that at the 
captaln's suggestion he m.ide proposais and signed contracts for performing 
work and fumishing materials at the barracks, and reçeived payments and 
receipted vouchers therefor whênever they were presented to hlm by the 
captain; that «pon his orders he pald over to the captaln's clerk the moneys 
he so recelved, and left the hlring and diseharging of the men, their payment, 
and the accounts between himself and the govemment and between himself 
and the workmen employed, entirely to the captain. He testtfled that he 
derlved no profit from the contracts for work, or from the work done in his 
name, but thnt he signed thèse contracts and vouchers simply as an accom- 
modation to Capt Miltimore, and relied upon him to make the proper 
vouchers, and keep the accounts for thls work and matcrial used in the 
rep.<ilrs and improvements, and that he did not know that any of the vouchers 
were not correct. The évidence tended to prove that an account was kept 
upon the books of the A. F. Shapleigh Hardware Company during thèse years. 
In which ail the merchandise fumished to the government by that corpora- 
tion or the défendant, through Capt. Mlltlmore, and ail the cash pald to him 
or his clerk- by either of them was charged to him, and ail the moneys 
recelved by the défendant on the vouchers was credlted to hlm. The causes 
of action niunbered 86 to 146, Inclusive, were founded upon vouchers for this 
work and thèse materials there stated to hâve been done and fm-nlshed In 
maklng the Improvements and repairs at the barracks, and there was évidence 
tendlng to Show that some of the services specified in the seven vouchers 
named In the causes of action submltted to the jury were never, in fact, per- 
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tovmeâ, TOi rebut tbis évidence tb» défendant introduced bi évidence, 

over, tlie,piatotlffl's objection, ceortlfled copies of tlip reports of the, assistant 
quarterinaster at Jeflerson barracks to the United Sta,tes for the tlme covered 
by thé seven vouchers, whlch çontained statements of the services petfonned 
ttiat exactiy corresponded with those contained in the vouchei-s. 

The défendant Introduced évidence of hls charaoter for integrlty and hon- 
asty over the i^alntlfe's objection. Ofte court chargea the Jury that "a flctt- 
tlous clalm against the govemment (for the piuposes of tliis suit) may be 
deflned to be a claim preferred against It for services sald to hâve been 
rendéred to It, ov for supplies sald to hâve bgen furnlshed to the govemment, 
no part of whlch services or supplies were, In fact, rendered or supplied." 
That "a claim against the govemment Is a 'false' one, -withia the meaning of 
tlie statute. If It Is an untme clalm; for examine. If a clalm Is made for 
labor or supplies sald to hâve been furnlshed to the govemment, and the 
daim is made for more services than hâve been actually rendered, or for 
more supplies than hâve been furnlshed, such a clalm Is a false one within the 
meaidng of the statute." That "a fraudulent clalm against the govemment is 
a false or flctltlpus claim, gotten up or contrlvèd by some person or persons 
v/itb. the Intent to présent it for approval and payment, and thus to defraud 
the govemment" That to entltle the plaintiff to recover the Jury must flnd 
tha,t some of the seven claims ref erred to in the seven coimta were elther false, 
flctlUons, or fi-andulent, and that the défendant Imew it when he presented 
tbem. That "whether he had such knowledge or not is a question for you 
to détermine, and you may détermine it f rom ail the facts and circumstances 
In évidence before you. I will say this much: You ought not to Infor that 
he had such knowledge merely from the fact (If it is a faot) that he acted 
negligently, or without ordlnary business prudence, in his deallrigs with Capt. 
MUtimore. To warr.int you in flndlng that he knew such claims were elther 
false, ficUtlous, or fi-audulent, you must be satlsfled that he was aware of 
such facts or circumstances as would hâve created the belief in the mind of 
an ordlnarily intelligent and pradent person that the claims were In some 
respects false, fictitlous, or fraudulent." That "the law présumes the défend- 
ant to be Innocent of the charge made against him. It is also true, as haa 
been stated, that to entltle the govemment to a verdict In a case of this sort 
every f^ïct necessary to a conviction, .as heretofore explalned, must be proved 
beyond a reasonable doubt. The doubt hère referred to is a doubt arisiaç 
In your mlnds from the testlmony in the case; and It is such a doubt, also, 
as ro.isonalile men, havlng heard ail the testlmony, may falrly entertain in 
View of ail tho testlmony." The plalntlfî excepted to thèse portions of the 
charge Inclosed in quotation marks, and assigned thèse and other iess impor- 
tant rallngs as error. The jury found that the seven vouchers were false, 
but that the défendant had no knowledge of it, and retumed a verdict in his 
favor, upon whlch the judgment was rendered to reverse whlch this wrlt of 
error was sued ont 

George D, Eeynolds, (E. H. CÀrowder, on the brief,) for the United 
States. 

Given Campbell and Ohester H. Knim, for défendant in error. 

Before OALDWELL ajad SAI^BOEN, Circuit Judges, and 
SHIEAS, District Judge. 

SANBOE]Sr, Circuit Judge, (after stattng the facta) "Wbere a 
statute authorizes the state to recover, in a civU suit, penalties pre- 
scribed for the commission of a felony, must the govemment prove 
its case beyond a reasonable doubt, in order to recover the penalties 
in sudi a suit? This is the most important question presented by 
this record. The burden of proof in judicial proceedings is on him 
who allèges the existence of a fact denied. Wh.ere the fact denied 
is the commission of a crime, the additional burden of overooming 
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the presumption ot innocence, wMch the law always Interposes as 
a shield between accuser and accused, is neeessarily imposed upon 
him who allèges it In contPOTersies of a civil nature the purpose is 
generaUy to obtain the detennioation of some right of person or 
property, or to recovOT compensation for some injuiy. The parties 
are ordinarUy private citizens or corporations, and the character, Hfe, 
or liberty of neither party is in jeopardy- In controveraiea of a 
criminal nature the purpose is to punish tlie accused for some viola- 
tion of his duty to the public. The grosecutor is generally the 
government, and the défendant is a private citizen, whose eharacter, 
and either his lifei, liberty, or property, and sometimes ail of them, 
are placed in jeopardy. To tUs wide différence in tiie purpose, tiie 
character, and situation of the parties, and in the natural effects of 
ûndiags and judgments against the défendants in controversies, civil 
and criminal, is it due that the rule became èstablished that, to 
warrant a verdict or ânding against the défendant in the latter, 
évidence sufflcient to satisfy the jury or court beyond a reasonable 
doubt is required; whUe ia the former, évidence preponderating in 
his favor, but less convincing, js sufllcient to warrant a recovery 
by the plaintifl. The presumption that every man is innocent until 
the contraxy appears, and a considération of the irréparable injury 
to the défendant that must resuit from an unjust conviction, tended 
to the establishment of this rule; but doubtless the oontroUing con- 
sidération was the inequality of the parties ia power, situation, and 
advantage in criminal cases where the government, with its un- 
limited resources, trained détectives, willing ofBcers, and counsel 
leamed in the law stood arrayed against a single défendant, un- 
famUiar with the practice of the courts, unacquainted with their 
ofScers or attomeys, often without means, and frequently too terri- 
fied to make a défense if he had one, while his character and his life, 
liberty, or property rested upon the resuit of the trial. Proof suflQ- 
cient to satisfy beyond a reasonable doubt, then, is required in a 
criminal case, because its purpose is puiiishment, not compensa- 
tion for injury; its prosecutor is the state; the resuit to the de- 
fendant of its euccessfid prosecution is irréparable loss of character, 
and the loss of either lÔe, liberty, or property; and because the 
presumption is that every man is innocent until the contrary ap- 
pears; while less convincing évidence wUl authorize a recovery in 
a civil suit, because its purpose is generally compensation for injury 
or the détermination of rights, not the punishment of the offender; 
the litigants are generally private parties, more nearly equal in 
resources, advantages, and situation, and neither the character, 
life, nor liberty of either is ordinarUy at stake. 

Now, if the government enacts a statute which provides that a 
case in its nature criminal, whose purpose is punishment, whose 
prosecutor is the state, and whose successful prosecution disgrâces 
the défendant, and forfeits his property to the state as a punish- 
ment for crime, may be brought in the form of a civH suit, does that 
change the rule of évidence that ought to be applied to it? If a 
state provides that ail proceedings for the punishment of crime shaU 
be conducted tn the form of civil suits, does that change thedr 
v.54F.no.l — 9 
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natm»^ or the amoîmt of eyiâe&de that ought to be reguired to con- 
Tict th.e défendants of tke crimes?, Ifi a wolf in e^eep's dotbiing a 
wolfjipijr^ sheep? (Tàke tàe casé rat bar. The estimes with which 
the 'défendant was chargea weoe idonies. The goyernment might 
hàfe proceeded by indlctment tô punish. him for tkem under sec- 
tiôii 6438. If it had. done so, itstjcase most hâve been proved be- 
yond a reasonable ddubt. It elected to proceed under section 3490, 
by a civil suit, to recover over f ^OOjOOO m p^ialties, to punish the 
defeiida;nt for the same crime. The penalties sought to be inflicted 
by thelatter proceeding âré far heavier than any that the court 
would j»robably hâve inMcted under the former. In eaeh proceeding 
Ijië aame goyemtaent, with its iunlimited resourcea, proceeds 
against the same tiitizen to punish him for the same crimes, and 
in each the single question for the jury to détermine is, was this 
défendant guîlty of thèse félonies? Every considération vehich in- 
.âu!ced the courts to establish the rule tiiat the prosecutor must 
prove the crime charged beyond a. reasonable doubt — ^the inequality 
of thé parties in power, situation, and àdvantage; the pm^oae of 
lie proceeding, which is the punishment of the défendant, not com- 
<pénaation f or injury; the irréparable disgrâce and injury that must 
resuit td the défendant from an unjust rècovery, and the presump- 
tion of his innocence — demands that this rule be àpplied to the latter 
to the isame extent as it would be to the former proceeding. It is 
not the form, but the nature, of this proceeding that must dé- 
termine the rule to be applied to it. To proteet the substantial 
rights of parties, to wisdy administer the lav?, courts must fre- 
quently look beyond the outward form to the real substance and 
nature of things. Thus in Wisconslu v. Pélican Ins. Co., 127 U. S. 
265, 8 Sup. et. Bep. 1870, the state of Wisoonsin brought in the 
suprême court a civil suit to collect a judgment rend^ed in one of 
its own courts against the Pélican Insurance CJompany, a corpora- 
tion of Louisiana, fot penalties imposed by a statute of Wisconsin 
for doing aJa Insurance business therein without having deposited 
with the proper offlcer of the state a full statement of its Iproperty 
and business during the préviens years. This was a suit to re- 
cover a debt It was founded on a judgment rendered ia a pro- 
ceeding in the form of a civil suit. The judiciary act provided that 
"the suprême court shall hâve exclusive jurisdiction of controversies 
oi a civil nature where a state is a party, except between a state 
and its citizens, and except, also, between a state aud citizens of 
other States, or aliens, in wMch latter case it shall hâve original, 
and not exclusive, jurisdiction." Section 687. But that court looked 
through the form of the civil stdt before it, and through the form 
of the suit in which the judgment was rendered, to the real nature 
of the original controversy, and refused to taie jurisdiction, be- 
cause that was a suit to recover a penalty, and was not of a civil 
nature. Mr. Justice Gray, in delivering the opinion of the court, 
said: 

"The cUtse of action was not a&y prlrate tnjtuy, but sol^ the offense 
eommltted against the state by vlblatllig her law. The prosecution was lu 
the name of the state, and lâie whole penalty, when recovered, would accme 
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to the State, and be pald, onè haîf Into her treasury and the other half to 
her lusuraace commjssioner, yfbo pays ail fixpçnses of proseouting for and 
collecting such forfeitures. Laws Wis. 1885,, «* 395. ïhe real nature of the 
case is not aflçcted by the forms pfo^-ided bi^ the law of the statn for the 
punisluneht di the offense. It is immaterial whether, by the law of Wis- 
consin, the prosecution must be by mdlctment or by action, or whether, 
nnder that law, a judgment there obtainerl for the penalty nilght be enforeed 
by exécution, by sclre facias, or by a new tn^it In whatever fonn the 
State pursues her right to punlsh the offensé agàinst her sovereignty, every 
step of the proceedtng tends to one end,— the compelling the offender to pay 
a pecuniary fine by way of pimisbment for the offense." 

In U. S. V. Tlie Burdett, 9 Pet. 682, 690, 691, a proceeding in rem 
was instituted against the brig Burdett to enforce a forfeiture of 
the vessel, and ail tiiat pértàmed to it, for the violation of a 
revenue law. Neither the life nor ïiberty of the citizen was in 
jeopardy; nothing but his property; yet lie suprême court held that 
the prosecution was a highiy pénal one, and the penalty should not be 
inflicted tmless the infractions df the law were established beyond 
a reasonable doubt. Mr. Justice McLean, in delivering the opinion 
of the court, said: 

"No Indlyidual should be punlshed for a vlolalion of a law whlch Infllcts a 
forfeiture of property, unless the offense shall be establlsbed beyond reaaon* 
able donbt" 

In Lihenthal's Tobacco v. U. S., 97 U. S. 238, 271, which was a 
proceeding in rem to enforce the forfeiture of certain tobacco for the 
violation of a revenue law, thls question did not arise, but there is 
a dictum of Mr. Justice Clifford's to the effect that the rule that 
should apply to a proceeding in rem for the forfeiture of property is 
widely différent from that applicable to an action against the per- 
son to recover a i)enalty imposed to punish an offender, and upon 
that ground he suggests a distinction between that case and Chaffee 
V. U. S., 18 WalL 516, and says that in a proceeding in rem "it 
is correct to say that, if the scale of évidence hangs la doubt, the ver- 
dict should be in favor of the claimant," and that "jurors in such 
a case ought to be clearly satisâed that the allégations of the in- 
formation are true; and when they are so satisfit of the truth of. 
the charge they may render a verdict for the government, even 
thoùgh tih.e proof falls short of what is required in a criminal case 
prosecuted by indictment." This statement does not conmiend itself 
to our judgment, and it is clearly disapproved, and the distinction 
between such a proceeding in rem for a forfeiture and an action for 
a penalty there suggested is expressly repudiated, in the latter well- 
considered and décisive case of Boyd v. U. S., 116 U. S. 616, 637, 
638, 6 Sup. et, Bep. 524. That was also a proceeding in rem to 
enforce a forfeitiure for the violation of a revenue law. The flfth 
section of the act of June 22, 1874, (18 St p. 187,) in terms em- 
powered the courte in aU suits and proceedings other than criminal 
arising under any of the revenue laws of the United States to require 
the défendant or claimant on motion to produce any of his 
books or invoices for the purposes of examination and proof under 
the i)enalty of having the allégations made in the motion deemed 
as confesssed. The claimant had been required by an order of the 
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court nnder this act to produce an invoice teuding to show the quan- 
tfty and value of tlie goods aeized, and had done so,;axid tbe invoice 
haà been introduced in évidence over hls objections that the law 
waa nnconstitutional and the order unauthorized. One question 
presented to the suprême court was whether the prooeeding in 
rem, which was civil in fonn, was a "crîminal case" within the 
meaidng of the clause of the flfth amendment to the constitution of 
the TJuited States, which déclares that no person "shail be compelled 
in any criminal case to be a witness against himself." A number 
of décisions had been rendered in the âstrict and circuit courts to 
the eflfeçt that under sudi a statute the défendant or claimant could 
be compelled to produce évidence to support the claim of the gov- 
emmènt, and thus conviet himself. U. S. v, Mason, 6 Biss. 350, 
855; U. S. V. Three Tons of Ooal, Id. 379; U. S. v. Distillery No. 
28, Id, 483; StockweU v. U. S., 3 Cliff. 284; U. S. v. Hughes, 12 
Blatchf. 553. But the suprême court unanimously held otherwise, 
and Mr. Justice Bradley dellvered an exhaustive and convincing 
opinion, in which he said: 

"We are also clparly of opinion that proceeaings Instituted for the pup- 
pose of deelaring the forfeiture of a irian's pi'operty by reason of offenses 
conaonltted by Mm, thongh thcy may be dvll in fonn, are in thelr nature crim- 
inal. In thia very case the grouud of forfeiture as declared in the twelfth 
section of the act of 1874, on whlcdi the Information is based, consists of cer- 
tain acfs of f raud conimlttéd against the public revenue In relation to imported 
merchandlsc, which are made criminal by the statute; and it la declared that 
the offender shall be flncd not exceodlng $5,000 nor less than Ç50, or be 
Impri^oned not exceedlng two years, or both; and, in addition to sueh fine, 
such mérchandlse shall be forfèlted. Thèse are the penalties afflxed to the 
orlintikâl ftcts; the forfeiture sou^t by the suit belng one of them. If an 
tDdictment had been presented a,^ilnst the olaimants, upon conviction the for- 
feiture çf the goods could hâve been Itiçluded in the judgment. If the gov- 
emment prosecutor elects to waive an indictment, and to file a civil iof orma^ 
tlon against the clalmants,— thàt is, civil lu form,— can he by thls device take 
from the proceeding ita crlmlaal aspect, and deprive the clalmants of thelr 
tmmtmltles as cltlzens, and extort from them a production of thelr prlvato 
papers, or, as an alternative, a confession of guîlt? This cannot be. The 
Information, though teohnlcally a clvH proceeding, is. In substance and efCect, 
a criiplnal one. As showlng the close relation between the clvU and criminal 
proceedlngs on the same statute in such cases, we may refer to the récent 
case of Ooffey v. U. S., 116 U. S. 436, 6 Sup. Ot. Rep. 437, Lu which we 
dedded that an acquittai on a criminal information was a good plea lu 'bar 
to a civil information for the forfeiture of goods, arlslng upon the same acts. 
As, thetefore, sults for penalties and forfeltures Incurred by the commission 
of offenses against the law are of Uds qua^ criminal nature, we thlnk that 
they were within the reason of crlmlaal proceedlngs for ail the purposes 
of the fourth amendment of tiie constitution, and of that portion of the flfth 
amendment which déclares that no person shaU be compdled In any crim- 
inal case to be a witness against himself." 

In Ohaffee v. U. S., 18 Wall. 516, 522, 544, 545, the government 
brought a civil action of debt to recover a penalty of double dam- 
ages imposed for the violation of a revenue law; and the court 
Instructed the jury that, if the government had in its opening case 
made a prima facie case against the défendants» requiring explana- 
tion from them, but not sufSeient to satisfy Hie minds of the jury 
beyond aU reasonable doubt that the plaintiff was entitled to re- 
cover, and they believed that the défendants could by their books or 
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testimony hâve made certain mat^al facts left uncertain by the proof 
on the part of the plaintiK certain, and the défendants had knowingly 
withheld this proof, the jury was authorized to résolve ail doubts 
against them. The suprême court reversed the judgment, and de- 
clared this charge erroneous. Mr. Justice Field, in delivering the 
opinion of the court, said: 

"The purport of ail this was to tell the jury that, although the défendants 
must be proved guUly beyond a reasonable doubt, yet, tf the govemment 
had made out a prima facle case against them,— not one free from ail doubt, 
but one whlch disclosed circumstances requiring explanatlon,-:-aiid the défend- 
ants did not explain, the perplexlng question of their guilt need not disturb 
the minds of the Jurors; their silence suppUed In the presumptions of the 
law that full proof which should dispel ail reasonable doubt. In other words, 
the court instaicted the jury, In substance, that the govemment need only 
prove that the défendants were presumptively guUty, and the duty there- 
npon devolved upon them to establlsh their innocence, and, If they did not, 
they were gùilty beyond a reasonable doubt We do not thihk it at aU neo- 
essary to gO into any argument to show the error of this Instruction. The 
error is palpable on its statement AU the authorities condemn It" 

In U. S. V. McKee, 4 Dill. 128, Mr. Justice Miller and Judge Dillon 
held that the indictment, conviction, and punishment of a défend- 
ant under section 5440 of the Eevised Statutes for conspiracy with 
certain distillers to defraud the United States by the unlawful re- 
moval of distUled spirits from their distilleries without the payment 
of the taxes was a bar to a civil suit by the government to recover 
the penalty of double the amount of the taxes for the same offense 
under section 3296 of the Eevised Statutes, on the ground that the 
défendant could not be twice punished for the same offense. In 
Cofifey V. TJ. S., 116 U. S. 436, 6 Sup. Ct. Rep. 437, the suprême court 
held that an acquittai on a criminal information was a bar to a pro- 
ceeding to enforce a forfeiture of property for the same offense. 

There is a decided conflict in the décisions of the other courts of 
this country upon the question whether or not the govemment should 
be required to establish its case to a moral certainty when it brings 
a civil suit to recover a penalty imposed for the violation of some 
statute. The décisions in the fédéral courts were generally ren- 
dered before the suprême court decided in Boyd v. U. S., supra, that a 
proceeding in rem to enforce a forfeiture of property and a suit to 
recover a penalty for a violation of law were criminal cases withia 
the meaning of the constitution. Many of the cases in the state 
courts were brought to recover penalties for acts or omissions wMch 
were not félonies, and some of them were not even misdemeanors. 
To such cases the reason of the rule obviously applies with less force 
than to the case at bar. Some of thèse décisions are Nichols v. 
Newell, 1 Fish. Pat. Cas. 647; White v. Comstock, 6 Vt 405; Eiker v. 
Hooper, 35 Vt. 457; Barton v. Thompson, 46 lowa, 30; Welch v. Ju- 
genheimer, 56 lowa, 11, 8 N. W. Eep. 673; Hawloetz v. Kass, 25 Ped. 
Eep. 765; U. S. v. Brown, Deady, 566; Webster v. People, 14 ni. 
865; Hitchcock v. Munger, 15 N. H. 97; People v. Hoffman, 3 Mich. 
248; Woodward v. Squires, 39 lowa, 435, 437. To review thèse 
and other authorities hère would serve no good purpose, since the 
décisions of Hie suprême court to which we hâve referred are bind- 
ing upon us, commend themselves to our judgment, and in our opin- 
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Ipn are décisive of this case* îîiey maiatain ; the foUowîng propo 
sitioas: In applying tiie statutes, eonstitutiôii^ and rules of law 
to tlie varions suits and prOçeedings as they. aJnse^i courts should 
look beyond their fonn, and be govemed by tàeir cbaracter. A pro- 
oeeding in rem to enforce a forfeiture for tbe violation of a law, 
and an action to recover a penalty itnposed for sucU a violation, 
while. civil in fann; are in th^ir nature and cbaracter criminal pro- 
ceedings; they are criminal cases within the meaning of the con- 
stitutioù. Boyd V. U. S., suprà. Wliere provision is made by stat- 
ut© frit the punishmënt of an offense by fine or imprisonment, and 
aiso fçir thie recovery ôf a penalty for the same offense by a civil suit, 
a triai and judgment of conviction or acquittai in the criminal pro- 
ceeding is a bar to the civil suit, and a trial and. judgment for th© 
plaintifl or défendant in the civil suit is a bar to the criminal proceed- 
ing. Ooffèy v. U. S, supra; TJ. S. v. McKee, supra. It is nov?^ set- 
tled by the great current of the auttiorities in this country that 
where a criminal act is alleged in a civil suit — in a suit that is civil 
not in form merely, but in ils nature and purpose — ^proof of the 
criminal act beyond a reasonable doubt is not required to warrant 
a verdict or décision in favor of the party who makes the allégation. 
1 Greenl. Ev. § 13a» note; Kape v. Insurance Co., 17 Amer. Law 
Eeg. (N. S.) 293, 297; Insurance Co. v. Wilson, 7 Wis. 169; Blaeser 
V. Ijqisnrance Co., 37 Wis. 31; lûaowles v. Scribner, 57 Me. 495; 
Hoffiman v. Insurance Co., 1 1^ Ann. 216 ; Schmidt v. Insurance Co., 
1 Gray, 529; Young v. Edwards, 72 Pa. St. 257, 267; Insurance Co. 
V. JoKi^n, 11 Bush, 587; Eothschild v. Insurance Co., 62 Mo. 356; 
Bradi^i V. Bliss, 35 Vt 326; Ellis v. Buzzell, 60 Me. 209; Folsom 
V. Bra\yn, 5 Fost. (N, H.) 114; Matthews v. Huntley, 9 N. H. 146; 
Welch, V, Jugenheuner, 56 lowa, 11, 8 N. W, Eep. 673. 

The XJnited States might hâve maintained a civil suit for the single 
damages it sustained, if any, from the wrongful acts of the défend- 
ant chargea in this complaint witliout establishing its case beyond 
a reasonable doubt. Such a suit would hâve been a civil suit in 
its nature and purpose as well as in its form. The action at bar is 
a civil suit in form; but when, under the form of this civil suit, the 
govemro^ént sought to punish this défendant for félonies by recov- 
ering ihe penalty of double damages and $2,000 for each offense, 
it made this proceeding criminal in its nature and purpose, and 
invoked the application to it of the rules of évidence applicable 
to criminal trials. While civil in form, ail its other (diiaracteristics 
were those of a criminal case; its prosecutor was the government; 
its purpose was punishmënt; the defendant's conviction of a felony 
was esaential to the plaintiff's recovery; the defendant's charact» 
and property wei?e in jeopardy, becaus© the government sought to 
punish him in this suit; and the verdict and judgment hère would 
be a bar to any criminal prosecutiom for the same offensa The 
case became a criminal case under the cloak of a civil suit, and the 
reason of th.e raie required, aJad the décisions of the suprême court 
warranted, the application to it of the rule that the plaintifl must es- 
tablish its case by proof beyond a reasonable doubt. 

For the same reason the évidence of the defendant's character was 
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properly receiTed. When a man whose character for bonesty and 
faitegrity has been unquestioned for 40 years in the community in 
which he lires is charged by his gOTemment on circmnstantial évi- 
dence with knowingly defrauding it, in a direct proceedlng to panisb. 
blm for the crime tbat character ought to serve him as a shléld 
against imfounded accusations, and the évidence of it onght to be 
received and to hâve no light weight in determiiung the issue. The 
presuniption is strong that a man of such character would not be 
gmlty of such a crime. That presumption accompanies him in 
every other situation in life, and he is ôntitled to the beneât of it 
in the jury room. 1 Whart Crim. Law, § 636. 

The defendant's testimony was that he presented thèse voucbere 
for services and received payment of them without examining them, 
and without any knowledge whether they were correct or incorrect, in 
Teliance upon the assistant quartermaster, who prepared them for 
Mm. The counsel for the govemment requested tibie court to charge 
"that it was the duty of the défendant, before presentîng the vouchert» 
for payment and aUowance and receiving the money thereon, to liave 
exercised such care and prudence as a man of ordlnary business 
capacity and prudence would exercise to détermine whether or not 
the accounts were in fact true; and that if, without such inquiry 
as an intelligent man would make under slmilar circumstances to 
ascertaîn that the fact» presented were in fact tme, it should tum 
ont tliat they were false, then the défendant was responsible in thip 
action for the conséquences of presenting false vouchers." The 
court refused to gîve this requesl, and charged that to enable the 
plaintiff to recover the jury must be satisfled tliat the défendant 
knew some of the claims he presented were false, flctitious, or fraud- 
ulent; that they might détermine whether or not he had such knowl- 
edge from ail, the facts and circumstances in évidence; that they 
ought not to infer that he had such knowledge merely from the 
fact that he acted negligently, or without ordinary business pru- 
dence, in his dealings with Capt. Miltimore; but that to warrant 
a flnding that he knew such claims were either false, flctitious, or 
fraudulent they must be satisfied that he was aware of such facts 
or circumstances as would hâve created the belief in the mind of an 
ordinarily intelligent and prudent person that the claims were tn 
Bome respects false, flctitious, or fraudulent. In other words, the 
counsel for the govemment insisted that the défendant was liable 
te pay the prescribed penalties if he was négligent tn examining or 
presenting the false vouchers, and the court charged that he waa 
not liable in this action for mère négligence, but was liable only in 
case he was aware, when he presented the vouchers, of such facts 
and circumstances as would induce an ordinarily latelligent and 
prudent man to believe them to be false. The statute preserlbes 
thèse penalties not for negligently presenting false vouchers, but for 
presenting them "knowing the same to contain any fraudulent or 
flctitious statement or untruth." It is not négligence, but guilty 
knowledge, for which punishment is hère prescribed, and nothing 
can nmke it more évident that the request was wrong and the 
charge right than this statement. 
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; The court chargea that "a flctitîous claim against the govermnent 
(loi: ike purposes of this suit) may be deflned to be a claim preferred 
«gaipst it for services said to hâve heen rendered to it, or for sup- 
pUe9 said to hâve been furnished to the government, no part of 
whiçïi fservices or supplies were in fact rendered or supplied," (by the 
perron making the claim, or by the person in whose favor the ac- 
count.or claim purports to hâve been made out;) and it is urged 
that this charge was erroneous, because the court did not add to it 
the vords contained in the parenthesis at the close of the quotation 
abovej that under the charge as given one might présent a fictitious 
claim in his own name for services rendered or supplies furnished by 
another, and for which the government had once paid the rightfià 
claimant, a^d this second claim would not, under tiie court's défini- 
tion, be fictitious. The vice of this argument is that such was not 
the case presented to the court below, and ita charge was given 
"for the purposes of this suit," and not for the imaginary case sup- 
poged in the brief nresented to this court. The évidence was that 
the défendant siamed some of thèse contracta and vouchers for the 
accommodation of Capt. Miltimore; that he had no pecuniary inter- 
est and derived no pecuniary benefit from them, but that he had 
paid over to the captain's clerk ail the money he collected on 
the vouchers, as he supposed, to pay the men whom the captain 
hired to perform thèse services; that the captain did hire and pay 
some men, and that a part of the services charged for in the vouch- 
ers were actuall? rendered to the government. For thèse services 
that were performed no one but the défendant presented any vouch- 
ers or claims, and the Question was not whether the défendant had 
presented claims for services for which the govemment had paid 
or become indebted to another, but simply whether he had presented 
and received payment of claims for any services that had never 
in fact been rendered by any one. The définitions of fictitious, false, 
and fraudulent claims given by the court fairly submitted this 
question to the jury, and there was no error in this portion of the 
charge. AJter testimony had been introduced that the défend- 
ant admitted that ail the transactions between Mm and Capt. Milti- 
more were entered in the account with the captain on the books of 
the A. F. Shapleigh Hardware Company, that account, which opened 
Kovember 25, 1882; and closed May 8, 1886, was introduced in évi- 
dence. Witii the exception of one item of $15.50, it consisted of 
merchandise items and cash items. The government proved by Mr. 
Kent that the cash crédits to Miltimore on this account were $78,- 
531.38, and that the cash débits were $55,623.53, and the entire ac- 
count exactly balanced. The government also proved by Mr. Kent 
that the net amount of merchandise charged to MUtimore in this 
account subséquent to February 4, 1885, (prior to which date the 
claims of the government against the défendant were barred by the 
statute of limitations,) was only $6,566.88, while he had presented 
vouchers for merchandise therein said to hâve been furnished to the 
govemment subséquent to that date to the amount of $9,761, besidea 
vouchers for services in which some other merchandise was charged. 
The govemment then offered to prove the amount and items of the 
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merchandise charged to Miltimore in this account prior to February 
4, 1885, and the court excluded the évidence. It is clear that this 
ruling could not and did not préjudice the government, because it 
had already proved that the défendant had presented vouchers, sub- 
séquent to February 4, 1885, for merchandise, amounting to $3,194.12 
more than was charged to Miltimore on this account, and proof that 
merchandise was charged to him prior to that date could not hâve 
increased, but might hare diminished, this discrepancy, because it 
might appear from this eridence that some of tlils earlier merchan- 
dise was included in the later vouchers. It is not necessary to dé- 
termine whether there was technical error in this ruling, for it is 
well settled that "no iudgment should be reversed in a court of 
error when it is clear that the error could not hâve prejudiced, and 
did not préjudice, the rights of the party against whom the ruling 
was made." Lancaster v. Collins, 115 U. S. 222, 227, 6 Sup. Ct. Eep. 
33; Deery v. Cray. 5 Wall. 795, 803; Gregg v, Moss, 14 Wall. 564, 
569; Lucas v. Brooks, 18 Wall. 436, 454; Allis v. Insurance Co., 97 
V. S. 144, 145: Cannon v. Pratt, 99 U. S. 619, 623; Mining Co. v. 
Taylor, 100 U. S. 37. 42; Hombuckle v, Stafford, 111 U. S. 389, 394, 
4 Sup. et. Eet), 515. 

For the same reason ît is unnecessary to détermine whether or 
not there was technical error in the receipt in évidence of the of- 
ficiai reports and certificates of the assistant quartermaster, Milti- 
more, and the major commanding at Jefferson barracks, made in 
1885 and 1886, to the effect that the services charged for in the 
seven vouchers submitted to the jury had actually been rendered 
to the government by the défendant. The only purpose and effect 
thèse reports could hâve had was to rebut the évidence that had 
been introduced by the government to the effect that the claima 
made in thèse seven vouchers were false. They did not tend to 
show whether or not the défendant had knowledge of their falsity, 
for it did not appear that he had any knowledge of the reports. The 
jury found specifically that those seven vouchers were false, so that 
it conclusively appears that the introduction of the reports and cer- 
tificates of the officers in no way prejudiced the rights of the govern- 
ment. 

It is assigned as error that a quartermaster of the army was per- 
mitted to testify what sort of an examination is usuaUy made by 
the commanding ofBcer of a post for the purpose of making reports of 
this description, but at the trial no ground of objection to this tes- 
timony was stated. The only objection consists of the two words, 
"Objected to," A mère objection, where no grounds for it are as- 
signed at the trial, cannot be considered in an appellate court. Bur- 
ton V. Driggs, 20 Wall. 125, 133; Camden v. Doremus, 3 How. 515, 
530; Baldwin v. Blanehard, 15 Minn. 489, 496, (Gil. 403.) 

It was the duty of the court below to withdraw the case from the 
jury, and to direct them to return a verdict for the défendant on 
every cause of action in this complaint upon which the évidence 
was of such a character that the court, in the exercise of a sound 
jndicial discrétion, would hâve been compelled to set aside a ver- 
dict returned in favop of the plaintiff. Eailroad Co. v. Davis, 53 
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Fed. Eep. 61; Railroad Oo. v. OonTerae, 139 U. S. 469, 472, 477, 11 
Sup. et. Eep. 569: Noi^th Pennsylvania E. Co. t. Commercial Bank, 
123 U. S. 727, 733, 8 Sap. Ct. Eep. 266; Monroe v. Insurance Co., 52 
Ped. Eep. 777, 778. Tested by this nile, a careful examination of 
this record has satisfled us that there was no error in the ruling of 
the court i^tbdrawing from the jury and instructing them to return 
a verdict for tlie défendant upon ail the causes of action upon -which 
the government went to trial except the seven submitted to the jury. 

There are other errors assigned, but they were not discussed in 
the briefs or arguments, and are deserving of no separate considéra- 
tion. There was no sufQcient ground for their assignment, and no 
error prejudicial to thç government in the trial of thia case. 

The judgmeut is aCarmed. 



UNITED STATES v. DUCOURNAU.» 

(Circuit Court, S. D. Alabama. July 2, 1891.) 

1. JviàéUâj KuowLBDOK— Bebb a Malt Liqxjob. 

Béer is judiciaUy Imown to be a fermented Uquor, oblefly made of malt, 
and'proot of selllng béer not shown to be otberwlse made wlll support an 
Indictment for aelllng malt llquor. 

St. ftUCTICB— COUHT AND JUKT. 

Thé jùty In a crimlnal case are exdurive judges of thé welght 6* what Is 
proved,ànd the court Wlll not set aside a verdict béoaase dUtering wlth 
them aa'to the sufflclency of the évidence. 

At liftw. Indictment of Lotta Ducoumau for Carrying on the 
business of a retaU dealer in malt liquors without a Ùcense. On 
motion tp set aside a verdict of conviction. Denled. 

M. D. Wickersham, XJ. S, Dist. Atty. 
Smith & Gaynor, for défendant. 

TOULMIN, District Judge. The indictment charges that défend- 
ant carried on the business of a retail dealer in malt liquors without 
a license. The évidence tended to prove that he carried on busi- 
ness and sold béer by the glass. The jury found him guilty. A mo- 
tion is now made to set aside the verdict and grant a new trial on 
the grounds: First, that there was no évidence to support the ver- 
dict; and, second, that the évidence was not sufiftcient to establish 
beyond a' reasonable doubt the guilt of the défendant. The con- 
tention is that proof that béer was sold does not support the charge 
that malt liquor was sold, but that there should be évidence that 
the béer sold was that made of malt. At flrst impression I was in- 
clined to yield to this contention, and to hôld that the évidence did 
not support the verdict. But from Investigation and further consid- 
ération I hâve reached a différent conclusion. Malt liquor is de- 
flned t6 be a beverage prepared by Infusion ôf malt, as béer, aie, 
porter, etc.; and béer is deflned as a fermented liquor, chiefly made 
of malt If, then, béer is a liquor chiefly made of malt, and 

fBeportëd by Peter 3i iHamilton.'EsQ.nqf the Mobile, Ala., bar. 
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malt liquor is a beverage prepared by infusion of malt, béer is malt 
liquor, and malt liquor embraces beér. AUred v. State, 89 Ala. 112, 
8 Soutb. Eep. 5G. I belieye this is common knowledge, and that 
when one speaks of béer he must be understood to mean béer made 
of malt. Tbe ordiiiary acceptation of thé tenn "malt liquor" im- 
ports a fermented liquor, made chiefly of malt; and béer is a fer- 
mented liquor iuade chiefly of malt, as I hare saii Now, there are 
other kinds of béer, made from vegetables, roots, and the like. 
When thèse are referred to, I think there la a preâx to the word 
béer; as, for instance, spruce béer, cain béer, etc. My opinion, 
therefore, is that the gênerai term "béer," as deûned and commonly 
understood, refers to béer made from malted grain, and that when 
any other kind of béer is meant a preflx must be added to indicate 
the kind referred to. The suprême court of this state has in several 
cases decided that the courts take judicial knowledge of the fact 
that lager béer is a malt liquor, and that évidence of that fact was 
not necessary to support an indictment charging the unlawful sell- 
ing of malt liquor; the évidence in the cases referred to showing 
that lager béer was the liquor sold. Tinker v. State, 90 Ala. 647, 
8 South Bep. 855; Watsop v. State, 55 Ala, 158; Allred v. State, 
supra. When we consider the définition of the words "lager" 
and "béer," and why that beverage is commonly called "lager béer" 
in this country, we may justly concludç that, had the évidence in 
the cases referred to been that béer was sold, the court would hâve 
made the same ruling. Lager béer is a béer much used in Germany, 
where it is kept in casks on a f rame, ("lager" signifying "bed,") 
placed in a cellar for that purpose, and it is the name of a similar 
beverage now largely manufactured in the United States. It is ob- 
viously called "lager béer" hère to indicate that it is like the German 
béer. The fact that the word "lager" is preflxed to the term "béer" 
does not convey the idea that it is a fermented liquor made of malt. 
This idea is involved in its being called "béer," béer being a fer- 
mented liquor, chiefly made of malt. This is, I believe, known 
wherever it is drank or is an article of commerce. 

This disposes of the flrst ground on which a new trial is claimed. 
While the court décides whether there is any évidence on the issue 
in a case, and what évidence is before the jury, the jury are the sole 
and exclusive judges of the weight and suflaciency of the évidence. 
They must be convinced, beyond a reasonable doubt, by the évi- 
dence, before they can flnd the défendant guilty; and they alone 
can say whether they are thus convinced. Even if the court should 
differ with them in the conclusion reached as to the weight of tlie évi- 
dence, it would be a mère différence of opinion. And where the 
jury, considering the weight of the évidence, say by their verdict 
that it is sufflcient to convince them beyond a reasonable doubt of 
the defendant's guilt, the court would not substitute its opinion for 
that of the jury, especiaUy in a case of this sort. In saying this I 
do not mean to intimate that I differ with the jury in the conclu- 
sion reached by them in this case now that I am satisfled on the 
technical point of défense ra(ised in the case. The motion is denied. 
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UNITHD STATES ex rd. HAM T. CHAPBL, Sherlfl. 

(District Court, D. Minnesota. Jannary 31, 1893.) 

Jdbibmction of Fbdbkal CoTjnTB — Discrétion — Phisoîtbb tthdbb Statb 
Pbocbss. 

Thô United States district court has Jurisdlotlon to discharge a person 
held for trial by a state court, wliere he Is restralned of hls Uberty in 
violation of the constitution and laws of the United States, but the féd- 
éral court may la its discrétion refuse to exercise sucli jurisdlction before 
trial In the state court, in the absence of sipedal circmustances requiring 
Immédiate action. Ex parte Koyall, 6 Sup. Ot. Kep. T34, 117 U. S. 241; 
Oook V. Hart, 13 Sup. Ct Rep. 40; Eobb v. OonnoUy, 4 Sup. Ot Rep. 544, 
111 U. S. 624r^27,-foUowedi 

Application by J. W. Ham for Discharge on Hsibeas Corpus from 
tHe custody of Charles Jî. Chapel, sheriff of Eaïasey county, Minn. 
Writ dismissed, and prisoner remanded. 

J. F. Fitzpatrick and Martin H. Albin, for petitioner. 
Pierée Butler, for respondent. 

NULSON, District Judge. The petitioner seeks a discharge upon 
the ground of the illegality of his arrest and imprifeonment under 
state authority. The followlng facts are stipulated: 

"That sald J. W. Ham was extradlted on an Indiotment mentloned In his 
pétition, and arrived at St. Paul, Minnesota, August 26, 1892. That after sald 
J. W. Ham had been duly arralgned upon said indlctment, and had duly en- 
tered a plea of not guilty thereto, a noUe prosequl was on the 12th day of 
December, 1892, duly entered In said case, and said case was dismissed; and 
that thereafter, and before said J. W. Ham had an opportunity to départ 
from the district court room of Ramsey county, state of Minnesota, he, sald 
J. W. Hàm, was by the sherifC of Ramsey county, Minnesota, arrested, and 
detalned for the offense set out in the indlctment, a copy of which is attached 
to the retum to sald writ of habeas corpus, and has ever since been so de- 
tainèd." 

It is daimed that the district court of Eamsey county is without 
authority to try said J. W. Ham on the indictment found after his 
renditiOn to the state of Minnesota by the territoiy of Utah for an 
alleged crime ta no wise connected with the crime or charge upon 
which his surrender was demanded and secured, for the reason 
that no opportunity, before his arrest upon this charge, was given 
"to départ or return to his domicile;" and thus, it is urged, he is 
restrained of his liberty tn violation of the constitution and laws of 
the United States. 

The jurisdiction of this court to discharge the prisoner from ar- 
rest and imprisonment before his trial in the district court of Eam- 
sey county if he is restrained of his liberty in violation of the con- 
stitution and laws of the United States does not admit of doubt; 
but it is aiso well settled that the court is not bound to exercise 
Buch power, and may, in its discrétion, décline to discharge the 
prisoner alleged to be so held, and may require hÀtn to màe his 
défense, and raise the question of the legaUty of his arrest and im- 
prisonlnent in the state courts. The suprême court of the United 
States, in Ex parte Eoyall, 117 U. S. 241, 6 Sup. Ct. Eep, 734, and 
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in many other cases, bolds that when a person is in custody under 
process of a state court of original jurisdiction for an alleged offense 
against the laws of that state, and it is clainied that he is restrained 
in Tiolatîon of the constitution of the United States, the circuit 
court of the United States has a discrétion whether it will discharge 
liim in advance of his trial in the court in wMch he is indicted, al- 
though, if spécial circumstances requiring immédiate action exist, 
it will inta-pose and discharge the accused. The district court of the 
United States haa equal authority with the circuit court to issue a 
writ of habeas corpus. This doctrine was adhered to in Cook v. 
Hart, 13 Sup. Ct. Kep. 40, (decided in November, 1892.) It was a 
case of interstate rendition, and in the opinion the court, quoting 
from Eobb v. Connolly, 111 U. S, 624-627, 4 Sup. Ct. Eep. 551, said: 

"Upon the state courts, equally wlth the courts of the Union, rests the obli- 
gation to goard, enforce, and protect every right granted or secured by the 
constitution of the United States and the laws made In pursuance thereof, 
whenever those rlghts are Involved in any suit or proceedlng before them." 

And again, the court sàid: 

"Whlle the power to Issue writs of habeas corpus to state courts whlch are 
proceedlng In disregard of rlghts secured by the constitution and laws of the 
United States may exlst, the practlce of exercislng such power before the 
question has been ralsed or determlned in the state courts is one whlch ought 
not to be encouraged; * • * and we thiuk that comlty demands that the 
fitate courts under whose process he is held, and wUch are, equally wlth the 
fédéral courts, charged with the duty of protectlng the accused In the enjoy- 
ment of bis constltutlonal rlghts, should be appealed to in the flrst instance." 

There are no spécial circumstances in this case requiring immédi- 
ate action by this court, and no urgency demanding its interférence. 
Following the views announced in the foregoing décisions, the pris- 
oner is remanded to the sheriff of Bamsey county, and the writ of 
habeas corpus is dismissed. 



UNITED STATES v. BATTLB & OO. 
(Circuit Court of Appeals, EIghth Circuit February 6, 1893.) 

No. 169. 

•CUSTOMS DDTIES — Cl-ABSIFICATIOIÎ— ChLORAT. HyDKATB. 

Ohloral hydrate is dutlable at the rate of 25 per cent ad valorem, under 
paragraph 76 of Schedule A of the tarlfif act of October 1, 1890, "as a 
«diemical compound not especlaUy proylded for," and not at 60 cents per 
poimd, under paragraph 74 of said schedule, as "a médicinal préparation 
of whlch alcohol is a component part, or in the préparation of whlch 
aleohol is used." 50 Fed. Bep. 402, affinneâ. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Missouri. 

Application by Battle & Co., chemists, for a reyiew of the board 
of gênerai appraisers' décision as to the classiûcation of certain im- 
ports of chloral hydrate. The circuit court held that the goods were 
âutiable under paragraph 76, Schedule A, of the act of October 1, 
1890. 50 Fed Bep. 402. The United States appeala. Affîrmed. 

Statement by CALDWELL, Circuit Judge: 
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f,T|llSylî^,£ln appeal ficop jtke.judgrppnt ot the circuit ppurt of tbe United 

'"" — TOtt^e eastem ctotittot of l^lasoùrl' The character of the case, and 
.lœtloiis ot Uy^'evÀ^iéJéi ariistog tlierelii; are sei fortià In the opinion of 
* ÎBAYBR, lû Uie'Sèô'ttrt belov^, à* 'f 6116W*b: • 

^ASISR, Distrlct:^ Jtûdg^ TMs te a caœ tbat arisës ùnder tlie customs 
a>e;«mestion in tl»e case is whetli^r cliloral hydrate ,13 dutlable at flfty 
cents per pound, under paragraph 74 o* Schedule A of the tarifl act of Octo- 
oet 1, 1^, as 'a medlciïial préparation * ♦ * of which alcohol Is a com- 
ponent'pàrt.'or in tlie préparation of wliich alcohol ië used,' or whether it is 
iutiable at the rate of tweniy-flTe per ctent ad valorem, nnder paragraph 76 
of the e^me schedule» as 'a chemlcal compound » » « aot especially 
proyld^ for." 

"ITie cdûrt,ls compelled to àdopt thc( latter view, for the foUowing reasons: 
Cailoral hydi^te is not mentloned by nkme In the tarife act, and in that sensé 
It is not 'spedally provldêd for.' Fûrthermore, ail of the experts, agrée that 
It is 'a Chemical compouad.' It answers,7thereforei ail of the requirements 
of paragraph 76 of.Schedule A. On the other hand, there are some grave ob- 
jections to dasstfymg It uhder paragraph 74 of Schedule A, In the flrst place, 
it may be sjiid that alcohbl is dearly not a component part of 'chloral hydrate,' 
becatise In the procèss of manufa«turlttg the latter dnig (when the alcohol 
process is èmployëd) thé alcohol is broken up into its constituent éléments, 
and does not reappear In the drug, and cannot be extracted therefrom, as It 
may be ■when used merely as a solvent, or to treat oils or other fatty sub- 
.italiceé. The casé for thé goyernmfeût t?ests on the fact that alcohol Is used 
In one '6t' tbtt most comitton processeS employed for manufacturing chloral 
hydrate." Hence It Is datmed that It te a 'medldnal préparation, * • • 
in thé péèparatlon of Whlch alcohol is uSed.' A very substantial objection 
to thte View 18 that chloral hydrate may be, and sometlmes la, manufacturée! 
by two ï^ocesses, fi?6m substances contalnlng considérable starch, without 
the use'èf àny alcohol. Chloral hydrate, thus produced, would certainly not 
bé dutlable under paragtaph 74; anfl the resuit of holding the présent im- 
portation. dutiaWe luider that clause would be tp impose a différent rate of 
fluty oïl thé samé drug, dependhig upon the processt of manufacture. 

"Ahôthw View of the càsfe IS àlso éntitled to muéh wélght. Conslderlng the 
whple :6f paragraph 74 whlch reads as follows: 'AU médicinal préparations, 
inelud^g médicinal propiifitary préparations, of which alcohol is a component 
part, or in the préparation of which alcohol is used, not specially provlded 
for in this act, flfty cents per poimd,'— it would seem as though congress, 
in this clause, only had in mind a dass of médicinal préparations in whlch 
alcoliol is used as an ingrédient wlthout belng brolien up, either as a solvenr, 
or to extract and hold.in solution ihe médicinal propertles of certain veg- 
etable substances or drugs] ■ The usé of alcohol in thé m;inufacture of chloral 
Jiydrate:'bears no analogy to the uses last mentioued. The drug is manufac- 
tured in the alcohol process by passing dry chlorine gas through alcohol. 
By so doing the alcohol is broken up chemicaUy, a part of its hjdrogen Is 
liberated, and is replaced by atoms of chlortne. The process results In the 
formatiou pf a solid substance of crystillUne structure, which is then treated 
wlth water to form chloral hydrate. 

"As before stated, othér substances contalnlng starch may be used In lieu 
of alcohol to supply the éléments necéssary to form chloral hydrate. In view 
of the ma^er in which Slcohoi is trèated In the process above described, 
the coti'rt considers it extrèmely improl>able that chloral hydrate was one of 
the médicinal préparations whlch congress Wtended to make dutlable under 
paragraph ; 74 of Schedule A. Under the testimony, it is also doubtful 
whether diloràl hydrate te, in a strlctly légal or dlctionary sensé, 'a médicinal 
préparation.' In the form in wliich the présent Importation was made, It is 
cle.'ir thàt the article In question is not a complète médicinal préparation, 
for the reason that It cannot be adpilnisteréd In the form in which It was 
Imported. but must be further prepared by tbe druggist or apothecary. 

'^VtHiiJle/ iliie case is not enth-ely free from doubt, 1 think, for the reasona 
aboTë smtedj that the article in question should be assessed under paragraph 
76, {lîf'«É'^Tiëmical coœpound not BpèclâJly' provlded for,* ànd at the rate of 
twenty-flve per cent ad Ttdorem.": f "' V. 



' IN BE GEEDAU. 14)8 

George D. Eeynolds, U. S. Atty. 

Eleneious Smith., (Joseph Dickson, on the brief,) for appelles. 

Before CALDWELL and SANBOBN, Circuit Judges, and SHI- 
RAS, District Judge. 

CAM)WELL, Circuit Judge, (after stating the facts.) Haviug 
reached the same conclusions as those expressed in the opinion ot 
Judge THAYEB in the circuit court, the judgment below is afiOrined. 



In re GEKDAU. 
(arcuit Court, S. D. New York. February 6, 1893.) 

1. OUBTOMg DUTIBS — IVOKT. 

ïhe provlslonB o( paragraph 618 of the tarlfl act of October 1, 1890, 
aâiulttiiig, free of duty, ivory not sawed, eut, or otherwise manufacture<î» 
do not apply to éléphants' taaka sawed into pièces of various lengfbs, whea 
such sawing requires aklll and judgment, and is donc, not for convenience 
in tiiansportation, but to separate the ivory tnto différent grades, adapted 
to différent uses. Hartranft r. Wlegmann, 7 Sup. Ot Bep. 1240, 121 U. S. 
609, distlnguished. 
a. Same— CoNSTHUCTiON op Laws — Knowledob Oï Wath and Means Com- 

MITTBB. 

An importer of ivory called the attention of the ways and means com- 
mittee to the fact that a certain provision relatlng to eut Ivory in a tariff 
bUl then in préparation would make a tuslc once sawed dutiable, but the 
bill was not changed in tiiis respect. Aot Oct 1, 1890, par. 618. Béld, 
ttiat it should be presumed that congress intended to make ivory once 
sawed subject to duty. 

8. Samb—Pbotbst— Rbveksai. op Appraisbeb' Décisions. 

To entitle an importer to a reversai of a décision by ttie board of gên- 
erai appraisers, as provlded in the tariff aot of June 10, 1890, it must be 
proved that the classiacation contended for by hlm is right, and not 
merely tbat the coUector's classiâcation is wrong. 

Appeal by the importer from décision of the board of gênerai ap- 
praisers aflirming the décision of the collector of the port of New 
York. AJBQrmed. 

Stepheh G. Clarke, for importer. 

James T. Van Rensselaer, Asst. U. S. Atty., for collector. 

GOXE, District Judge. The merchandise in question consista of 
parts of éléphants' tusks, sawed into pièces of various lengths. 
The coUector dasstfied it imder paragraph 462 of the new tariff as 
"manufactures of ivory • • • not speciaUy provided for in this 
act, forty per centum ad valorem." The importer protested, insist- 
tng that it was entitled to free entry under the provisions of parar 
graph 618, as "ivory and vegetable ivory, not sawed, eut, or other- 
wise manufactured." The board overruled the protest and sus- 
tained the collector. The importer appeals. 

The following facts are found by the board: That the différent 
parts^ into whicb the tusks are sawed, are especially adapted to 
différent uses, the sawin^f being done with référence to this seleo- 
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tion; that certain parts of tlie tusk, wMch are worth from 50 to 
100 per cent more than certain other parts, are separated trom the 
parts Ojf less value by sawing; tlmt the grades of ivory, kaying been 
thus sèlëcted, are desîgned for différent uses and are marketed in 
différent countries; that sawing or cutting ivory requires expert 
skiU and judgment, the opération being performed not for con- 
venience in transportation, but for tbe purpose of sélection^ Samples 
of the iniportation were presented at tbe argument, consisting of 
tusià ààiweà iuto pièces of différent lengths. Some pièces were 
short, others long. One large tusk had been sawed but twice, 
once near the middle and once near the end. No distinction was 
made, however, either at the argument or in the briefs between 
the various samples. They will, tberefore, be considered togetber, 
it being assumed that they présent the same characteristics so far 
as the présent controversy is concemed. If the merchandise in 
question is "ivory, not sawed or eut," the importer is entitled to a 
reversai; if it is "ivory, sawed or eut," the décision of the board 
i^ould be aflSrmed. It is whoUy immaterial whether or not the 
collectôï haa cla^ifled it for duty uUder the right section. 

. Dpestljje paragraph quoted from tlie free list apply? This is the 
only question. The language of the law is very plain. It says, 
as esqplicitly as possible, that only ivory which is not sawed or eut 
can enter duty free. That this ivory is sawed is admitted. Hère, 
then, iivptild seem to be an end of the controvarey. But it is argued 
titet thé language does not mean what it says, and that a sawing 
which is the équivalent of a manufacture, is implied. In other 
words, that a longitudinal sawing or cutting of the ivory into rudi- 
mentary piano keys, knife and pistol handles^ was meant. If the 
language were ambiguoua there might be rôom f or judicial inter- 
prétation, but it is not. It says ivory which. is sawed is dutiable, 
ivory which is eut is dutiable, and ivory which, by some process 
différait from sawing or cutting, is manufactured, is dutiable. It 
would seem that, on the face of the statute, congress, so far as 
ivory is concerned, considered sawing and cutting as two species 
of manufacture. Thèse two, bdng knoWn, were mentioned eo 
nomine, but there might be other processes by which ivory could 
be manufactured, and hence the gênerai clause, "or otherwise manu- 
factured." But whether this be so or not, it seems too clear for de- 
bate that the importations are subject to duty whetber they are 
manufactured or not. If the language of the free list sûnply had 
been "ivory, not sawed," there would be little room for argument 
tbat ivory which was sawed could enter free. The addition of the 
worda "eut, ot otherwise manufactured" if it does not add to, cer- 
tainly does not dimish the strength of the coUector's jwsition. 
Certainly there is little force In the suggestion that the savring or 
cutting must in every case amount to a manufacture. If that had 
been tiie intention of congress the language would hâve been the 
same as in paragraph 726 of the act of 1883, "ivory, unmanufactured." 
There would bave been no difflculty, under the various décisions of 
the courts, in arrivlng at the true meaning of the word "unmanu- 
factured," «Çpeoring in such a connection. Hartranf t v. Wieg- 
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manu, 121 tJ. S. 609, 7 Sup. Ot Eep. 1240; U. a t. Semmer, 41 Fed. 
Eep. 324. 

The words "not sawed or eut" cannot be read out of the statute; 
they are there and must receive some construction. What otlier 
meaning they can hâve than the one contended for by the collector 
I am at a losa to conjecture, Were it necessary to resort to ex- 
trinsic circumstances to arrive at the législative intent, a p^suasive 
pièce of évidence is found in the record. It appears that the im- 
porter, Mr. Gerdau, called the attention of the ways and means 
committee of the flfty-flrst congress to the fact that if the language 
of paragraph 618 became law, a tusk of ivory which was once sawed 
tran^versely would be subject to duty. There was no misunder- 
standing at that tim^ as to the true meaning of the paragraph; aJl 
understood it alike. With the attention of congress thus sharply 
drawn to the inévitable resuit of the proposed enactment it must 
be presumed that they legislated in tiie light of this knowledge. 
If they had intended to permit the free entry of sawed ivory they 
would hâve modified the paragraph; not having done so, the pre- 
sumption is clear that they did not so intend. The case of Hart- 
ranft v. Wiegmann, supra, is not in point The court was there 
dealîng with a provision of the law which placed on the free list 
"shells • • • not manufactured." If the statute had read 
"shells, not cleaned, ground, or otherwise manufactured" it is mani- 
fest that the dedsion would hâve been différent The reasoning of 
the board in the able opinions retumed with the record is, to my 
mind, onanswerable, and their décision should be affirmed. 



In re SOHMID. 

(Olroult Court, S. D. New York. February 10, 1893.) 

OtnraoHB DuTiEs— QoOBs IN Bond— AdditiOnal Doty. 

Bev. St § 2970, provldlng for an extra duty of 10 per cent <hi goods 
remaining lu a bonded warehouse longer than a year, la repealed by Act 
Oct 1, 1890, i 50, and nndet the latter act such additional duty cannot bo 
levled upon goods which had been in bond more than a year before 
Ootober 6, 1890, (when the act of 1890 went Into efCect,) and were with- 
drawn In January, 1891. U. S. v. McGrath, 50 Fed. Rep. 404, approved. 

AppeaJ by importer from the décision of the board of gênerai 
appraisers afitening the action of the collector of the port of ÎTew 
York. Eeversed. 

Stephen G. Olarke, for importer. 

Henry 0. Platt Asst U. S. Atty., for coUector. 

COXE, District Judge. The merchandise in question — ^whiskey, 
wine, tobacco, etc. — ^was imported and entered for warehouse Jan- 
uary 10 and March 9, 1889, and remained there until January, 1891, 
when it was withdrawn and the duties paid. The collector assessed 
an additional duty of 10 per cent, under the provisions of section 2970 
of the Eevised Statutes. The importer protested against the ex- 
action of this duty upon the ground that the law peimitting it had 
v.SiF.no.l — 10 
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been repM«ai Section 297^) provldes in substân0e-tliat mercliandise 
deposited in a bonded warekouse may be withdrawn for consumption 
witMû ô6è yèar feom tbe date of importation, on payment of the 
duties anâ'âiaï;ge8 due at the time of such witàdrawal, but if it re- 
mains là ëùbh Warehouse after tbe expiration of one year it may 
be withdrawn oh payment at the assessed duties and an additional 
duty bf 1© per étent. of thé àmount of such duties and charges. 

Section 20 of the customs administrative act of June 10, 1890, as 
amehded by section 54 of the act of October 1, 1890, proTides: 

, "Tluit flny merchandlBe deposited In bond In any pubUo or privât» bonded. 
«earèhousé may be withdrawn for consumption wltWn three years from the 
flaté of original Importation, on payment of the duties and charges to whloh It 
may b« mibject by law at the lime of such wlthdrawaL" 

. Section 29 of the said act of June 10, 1890, after repealing eo 
homÎQe vârious sections of the Bevised Statutes, and after reciting 
variotS sections of subséquent statutes, continues as follows: 

'And ail other aots and parts of acts Inconststent with tiie provIMons of thls 
act are hereby reptaled, but the repeal of esdstlng laws or modiflcationa 
the/eof embraced In thls act shaU not affec* any act done, or any right 
accrutng or accrued, or any suit or proceedlng had or commenced In any civil 
cavUie bef ore the sald repeal or modlOcatlons; but ail rights and UabiUtlea 
under sald laws shall continue and may be enforced in the same manner as If 
sald repeal or modiflcations; had not been made." 

Section 30 of the said act provides that the act, with exception of 
section 12, shall take efiEect August 1, 1890. 

Ou the iBt of August, 1890, the merchandise in question had re- 
mained in bonded wardiouse at least four months over one year. 
When the year expired, section 29T0 of the Eevised Statutes was in 
force and continued in force for several months thèreafter. The 
saving clause of the repealing act expressly provides that it shall 
not affect "any. right accruing or accrued." If the withdrawal had 
taken place subséquent to August Ist, and prier to the passage of 
the new tariff act, there would hâve been an interesting question 
whether or not the right of the government to the additional duty 
had not accrued, or, at least, was not accruing. It is argued with 
plausibility that the Interest of the government In the additional 
duty attached after the expiration of the year, and although that 
interest was in a sensé inchoate and contingent it was nevertheless 
an accruing right preserved by the saving clause of the repealing 
act referred to. But the merchandise was not withdrawn untU Jan- 
uary, 1891, after the passage of the act of October 1, 1890. 

Section 50 of that act provides that on and after October 6, 1890, — 

"AU goods, wares, and merchandise prevlously Imported, for whlch no entry 
has been made, and aU goods, wares, and merchandise prevlously entered, 
without payment of duty and under boud for warehouslng, transportation or 
any other purpose, for whloh no permit of delivery to the Importer or his agent 
has been Issued, shall be subjected to no other duty, upon the entry or the 
withdrawal thereof, tban It the same were Imported, respeotlvely, after that 
day: provlded, that any hnported merchandise deposrtted In bond In any 
public or private bonded warehouse, havlng been so deposited prior to the, 
first day of October, elghteeh hundred and nlnety, may be withdrawn for con- 
sumption at any tlme trforto February flrst, elghteën hundred and ninely- 
one. upcn the payment d diitles at tlie rates In force prior to the passage ot 
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this act: provlded, ifiiFther, tMt, whea duties are based upon the welght of 
merchandlse deposlted in any public or. private bonded warehouse, sald dutles 
BhaU be levled and oollected upon the weii^t of auqh mercbandlse at the tlme 
of its withdrawal." 

Section 55 repeals "ail laws and part» of laws inconsistent with 
this act," and contains a proviso similar to that of the repealing 
clause quoted from the act of June 10, 1890. 

I hâve no doubt at ail, after considering ail of the acts referred 
to, that it was the intention of congress to repeal section 2970 of 
the Revised Statutes, and abolish the additional duty therein pro- 
vided for. The language of section 50 is too platn to admit of doubt 
that after October 6, 1890, no duty can be levled on merchandise 
in warehouse that could not be levied were the merchandise imported 
after October 6, 1890. In other words, merchandise in warehouse 
prlor to October 6th îs placed, as to duties, on an exact equality 
with similar merchandise imported after that date. U. S. t. Mc- 
Grath, 50 Fed. Eep. 404. 

The décision of the board is reversed. 



TJNITED STATES v. DAVIS. 

(Circuit Court of Appeais, Elghth Circuit Januaiy 27, 1893.) 

No. 160. 

1. CtrsTOMS Duties— Classification— Mahble Mosaics. 

I^eces of marble less than au Inch in length and breadth, and pasted on 
paper in the form of blocks, or loose in bags, and Intended to be Imbedded 
in cernent, so as to form a mosaic pavement, are dutiable at $1.10 per 
oubic foot, as marble paving tlles, under paragraph 124 of the tarife 
act of October X 1890, (26 St at Large, p. 567,) and not at 50 per cent ad 
valorem, as manufactures of marble not specially provided for, under para- 
graph 125. Davis v. Seeberger, 44 Fed. Bep. 260, approved. 

2. Samb — Construction of Statuts. 

In cases of doubt as to the classification of an imported article, the «m- 
struction most favorable to the importer should be adopted. Hartranft 
V. Wiegmann, 7 Sup. Ct Rep. 1240. 121 U. S. 609, foUowed. 

8. Same. 

Where a duty is hnposed upon an article by a speotflc name, this wUl 
détermine its olassUication, although the aJticle may be induded lu other 
words of gênerai description in another part of the same act Twine Co. 
T. Worthhigton, 12 Sup. Ct Eep. 55, 141 TJ. S. 468, foUowed. 

4 Samb — Rbvibw of Appbaisbbs' Décision — Form op Judgment against thb 
Unitbd States. 

In a ppoceeding under Act June 10, 1890, § 15, to review the décision of 
the boaid of gênerai appraisers, the award of the circuit court is not llmit- 
ed to ^ving a mère certlficate showlng the amount due the claimant but 
its duty is to hear, décide, and adjudge, under Act March 3, 1887, (24 St 
at Large, p. 505,) and a Judgment "that the petltioner recover" ia not 
erroneous. 

6. Same — Costs against the United States. 

In a proceeding to review a décision of the board of gênerai appraisers, 
imder Act Jime 10, 1890, § 15, costs are recoverable against the United 
States, slnce the purpose of the act was merely to "simplify the laws" 
and ohaiige the procédure, not to take away the previously existlng rlght 
of the importer to costs, (in \àa action against the oollector;) and, where the 



148 I^DEBAL EEPOBTER, VOl. 54. 

United States are appellants, and décision is against tliem, tbe costs sliould 
be paid biit ol the proper fund aiDooiding to Bev. St i 1001. U. S. v. 
Barker, 2 Wlieat. 396, dlstingulshed. 

Appeal from th.e Circuit CJourt of the United States for the East- 
ern Distriot of Missouri 

Proceeding by Frank L. Davis to review a décision by the board 
of gênerai appraisers afflrming the décision of the surveyor of cus- 
toma at St. Louis in assessing duties on marble mosaics for pave- 
ments. The circuit court reversed the décision. The United States 
appeal. Afflnned. 

Statement by SHIBAS, District Judge: 

On the 13tli ol December, 1890, Frank L. Davis, the appellee, entered at 
the port of St. Louis 10 cases containing pièces of marble from three eigliths 
to seven' eiglittis of an tach. in length and breadth, and paated on paper, f orm- 
tng blocks about 12 by 24 indies, and 1 case containing the same Idnd of pièces 
of marble, not attaohed to paper, but loose in bags; and on the 18tli of 
December, 1890, the appellee entered a further importation of 22 cases, con- 
taining like pièces of marble, aU of which were attaohed to paper. The sur- 
veyor of customs at St. Louis assessed thèse importations as manufactures of 
marble, and therefore dutiable, under the act of oongress approved October 1, 
1890, at the rate of 50 per cent ad valorem. The duty thus assessed was 
paid by the importer under protest, it belng claimed that the articles were 
marble paving tiles, and therefore subject to the duty of $1,10 per cubio 
f oot, and appeals from thé ruling of the surveyor of customs were duly prose- 
cuted to the board of gênerai appraisers at the city of New York under the 
provisions ol section 14 of tâe act of congress approved Juûe 10, 1890, (26 St. 
at Large, p. 131.) The board of appraisers afflrmed the décision of the sur- 
veyor ol the port of entry, holding that the imported articles were manufac- 
tures of marble, and thereupon the Importer appUed to the circuit court ol 
the United States îor the eastem district of Missouri lor a review of the ques- 
tions of law and fact involved in the matter in controversy accordlng to the 
provisions ol section 15 ol said act ol June 10, 1890, and npon the hearîng 
thufl liad belore the circuit coxu^t it was adJudged that the articles Imported 
were dutiable as marble paving tiles, ànd that the importer was entitied to 
judgment for the excessive duties collected of hhn, amounting to the sum ol 
$521.33. From this décision and judgment the United States appealed to 
this court,/ and thus the çiuestion is presented whether the Imported articles 
should be deemed to be manufactures ol marble or marble paving tiles 
lu classUylng the same lor assessmunt under the provisions ol the act ol 
congress ol October 1. 1890. 

George D. Eeynolds, U. S. Atty. 

Clinton Eowell and Franklin Ferriss, for appelleea. 

Before CALDWELL and SAÎf BOKN, Circuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge, (after stating th.e facts.) The act 
of congress approved October 1, 1890, (26 St. at Large, pp. 567-573,) 
assesses duties on marble under three heads, to wit: Paragraph 
123: "Marble of ail kinds, in blocks, rough or squared, six^-flve 
cents per cubic foot." Paragraph 124; "Veined marble, sawed, 
dressed, or otlierwisei including marble slabs and marble paving 
tiles, one dollar and ten cents per cubic foot, (but in measurement 
no slab shall be computed at lésa than 1 incb in thjckness.)" 
Paragraph 125: "Manufactures of marble, not specially providéd 
for in this act, flf ty per cent, ad valorem." 
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On behalf of the United States it ia contended (1) that the importa- 
tions in question are shown not to corne under th.e spécifie désigna- 
tion of "marble paving tiles;" (2) that they corne under the désigna- 
tion of "manufactures of marble^" and therefwe the classiflcatioia 
made by the surveyor of customs was correct 

In construing the various provisions of the acts of congresa im- 
posing duties upon importations, in cases of doubt the construc- 
tion most favorable to the importer must be adopted. U. S. v. 
Miam, 17 Wall. 496; Hartranft v. Wiegmann, 121 U." S. 609, 
7 Sup. et Eep. 1240. 

"When a duty is imposed upon an article by a spécifie name, sudi 
désignation wUl détermine its classification, although there may be 
in the same act of congress other words of gênerai description 
which would include the article in question. Homer v. The Colleetor, 
1 WaU. 486; Arthur v. Lahey, 96 U. S. 112; Twine Co. v. Worthing- 
ton, 141 U. S. 468, 12 Sup, Ct Eep. 55. 

Under thèse rides of construction, as weU as under the express 
language of the paragraph itself, nothing can be included under 
the terms of paragraph 125, to wit, "Manufactures of marble, not 
specially provided for in this act," which corne fairly within any one 
of the several classifications contained in paragraphs 123 and 124 
In the latter are found the words "marble paving tUes," which are 
clearly intended to create or deflne a class which includes tiles of 
marble to be used for paving purposes; and therefore ail articles, 
whether manuf actured or not, which come within this particular 
description by reason of the material of which they are composed 
and the use for which they are designed, must be so classed, regard- 
less of the minor différences which may serve to distinguish one 
kind of marble paving tile from another. 

In the testimony of some of the witnesses on behalf of the 
govemment the meaning of the word "tile" is sought to be restricted 
to the one kind of tUe that is made from burned earth or clay, 
but such Ilmited use of the word is not admissible in the présent 
case. Derivatively, the word means a covering, and hence is ap- 
plied to such articles as are used for covering roofs, pavemente, 
walls, and the hka The original meaning of the word refers, 
therefore, to the use made of the article, and not to the material 
of which it may be composed. In the Encyclopedia Britannica, 
under the article, "Eoofing Tiles," it is saîd, "In the most important 
temples of ancient Greece the roof was covered with tiles of white 
marble;, fitted together in the most perfect way, so as to exclude 
rain;" and in a note to this article it is further stated that "marble 
tiles are saidto hâve been flrst made by Byzes, of Naxos, about 
620 B. C." In Jules Adeline's Art Dictionary, a work of recog- 
nized merit, it is stated that "Eoman temples were sometimes 
covered with bronze tiles, laid side by side, wlûle the roofs of 
Chinese temples generally consist of tiles of crâne porcelain, painted 
green or yellow. The term 'tUe' is also applied to plaques of marble, 
stone, or earthenware, sometimes decorated, sometimes with a 
uniform smlface, which are used to cover walls or pavements. As 
a rule, they are either square or rectangular. Sometimes, however. 
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they arë'lîialagular, y>r in diape of a lozenge, ttiexagoii, or octjagon. 
Tbê^', almt^eo. capable dE yery varied combinationSi" Among the 
deflnitioBsl of the Word "tile" in the Oentuty Diotionaty is the fol- 
lowing: ; jffAlso a -slab of atone or marble, used Mrith. others like 
it in a pavement or reTetment. In the mlddle /âges such tiles of 
atone were fffequently tnc^ised with elabwrate designs, tbe incisions 
bedng âlled with leàd or a colored composition^ or occasionaJly 
incpustôd iamosaic." 

, In EosSjhaliLt. Hedden, 145 U. S. 561,--568, 12 Sup. CJt. Rep. 925, 
it is said by the suprême com-t that "the covering of roofs, floors, 
and walladwith tiles made of many différent nlaterials is of very 
ancient oià^nj and there is much interesting information in 
respect ofi tiieip manufacture and that of pottery to be found m 
Works on thôse subjects." It thus aippears that the word "tile," 
etymologically considered, is not limited to an article of one 
material only. On the other hand, we well know that by the 
usages of ifrade and commerce words may corne to hare a significa- 
tion o^ meaning much iess comprehensiye than that (oiginally 
pertainiitgiito them and it ifl entirely possible that thé word "tile," 
nnaccompaniM with qualifying words, ttdght be linïited to articles 
nrndâ of baJîeâ earth or clay. Thus iit Bossman t. Hedden, supra, 
it is said:",^'So far as thia case is concemed, we see no reason 
to questioilthefSufQclency «f the ordinary définition of tiles as plates 
or pièces' offliaked clay, used for coyerîng roofs, floors, and walls, 
and f or oriwimental work of varions kinds, as well as for drains," etc. 

In the case jtfst cited the suprême court was called upon to 
construei the ijrovi^ons of the tariîf aot of March 3, 1883, (22 St. 
at Largeiff.! 488,). it being therein held that plain glazed and plain 
enameled tiles were properly classified nnder the fourUi paragraph 
of Schedulé B as earthenware not otherwise speeially enumerated, 
for the reason that it appéafed from the évidence that when the act 
of March. a, 1888, was enacted, in commercial usage javing tiles did 
not iaclu;âe i glaied or enameled ware^ but «nly hard, unglazed 
tiles, fitted to endure the wear to which a pavement is ordinarily 
subjecteduj It was doubtless in view of this limited meaning that 
had become attàched in commercial «sage to thèse words that con- 
gress in the act of Octobèr 1, 1890, in framing Schedulé B, in- 
cluded thereiii paragraph 94, which» reads as fbllows: "Tiles and 
brick, othar than firebrick, not glaaëd, omamented, painted, en- 
ameled, vitrifted, or decorated, twenty-five per centum ad valorem; 
omamented, glazed, painted, enameled, vitrifled, or decorated, and 
ail encaustic, forty-flve per centum ad valorem." 

Many articles which, uhder the act of 1883, wonld hâve been 
classed as earthenware, would, under the act of 1890, be classed as 
tiles; the rate of duty being determiiièd by the question whether 
they were glazed, enameled, painted, decorated, or not. To guard 
against the limitation of the Word "tile" when applied to an article 
intended to be used for paving purpdsès to that kind of tile made 
frcan bumt earth or clay, the words "marble paving tile" were in- 
serted in para$;raph 124. Tiles intended for paving purposes, made 
from burnt earth or clay; are covered by the provisions of paragraph 
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94, and tiles intended for paving porposee, made out of marble, are 
included within tàe provisions of paragraph, 124. Articles of im- 
portation which. bv reàson of the material of wMch they are com- 
posed and the use to which they are to be put, are fairly described 
by the phrase "marble paving tUes," must be so classed, even though 
there may be other gênerai classifications in the act of congress 
which might include them. As we hâve seen from the authoritiea 
already cited, a paving tUe, within the meaning of the act of con- 
gress of 1890, is a pièce of burned earth or clay or of marble, suit- 
able for and intended to be used as a covering for a floor, a pave- 
ment, or the like. 

It is not questioned in this case that the articles imiwrted were 
intended to be, and were in fact, used in covering âoors and pave- 
ments, the manner of imbedding the same in cernent not being sub- 
stàntially différent from that used where the pièces of marble are 
of larger size; but it is claimed that the pièces of marble constitut- 
ing the covering of the pavement should not be deemed to be paving 
tiles of marble, because they are smaller than the pièces which in 
former years were used for paving purposes, and because, by reason 
6t their smaller size, they can be laid so as to form artistic designs 
or pattems, thus making a mosaic pavement From the évidence 
in the case it appears that formerly marble floors or pavements 
were made of pièces of marble of several inches in length and width, 
but latterly they are largely constructed of pièces less than an 
inch in size. It is said that expérience has shown that floors made 
of the larger pièces are more liable to crack, and are not as durable, 
as those made of the smaller pièces; but, whatever may be the 
cause or causes for the change in the size of the pièces used, the 
lesseMng of the size does not change the character of the floor or 
pavement made therefrom; whether composed of pièces of marble 
six inches or an inch square, in either case, it is a floor or pave- 
ment made of marble paving tile, for in deflning paving tile, whether 
of eàrth, clay, or marble, the act of congress does not make the size 
thereof an élément in the définition of the article. Some of the 
witnesses for the govemment state that pièces of marble of the size 
of those now under considération are known in the trade as "mo- 
saics" or "marble mosaics." It is entirely possible that, for the pur- 
pose of distinguisMng the différent sizes of the article, the word 
"mosaic" is used to define the sizes which are readily adapted to 
be laid in the form of designs, thus giving an artistic appearance 
and finish to the floor or pavement; but no matter how variegated 
in color or intricate in pattem or artistic in effect may be the pave- 
ment constructed, as compared with one made from larger pièces 
of a single color, it is equîîlly true of both pavements that they are 
made of pièces of marble suitable for paving purposes, and are 
therefore both constructed of marble paving tile. 

In the case of Davis v. Seeberger, 44 Fed. Bep. 260, the question 
was preseiited of the proper classification of similar pièces of marble 
under the provisions of the tariff act of March 3, 1883, (22 St. at 
Large, p. 488.) The collecter claimed, as in this case, that they 
were dutîable as a manufacture of marble, not otherwise ennmer- 
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ated, but Judge Blodgett held ttat they were not a manufacture 
of marble, but came under the désignation of marble paving tues. 
The reasoning in that case is entirdj applicable to the question now 
before this court, and fully sustains the conclusion we hâve reached, 
that the articles composing the importations made by the appellee 
are included in the words "marble paving tUe," as the same are 
used in the act of 1890. 

Much stress îs laid in the argument of counsel for the govem- 
mént upon the difflculty of ascertaining the cubic contents of small 
pièces of marble such as form the importations in question, so as 
to ascertain the amount of duty at the rate of $1.10 per cubic foot. 
It is not made to appear that there was any difflculty in ascertain- 
ing the différence between the amount of tiie duty at 50 per cent. 
a<d valorem, and at fl.10 per cubic foot, as it is not questioned- in 
the record that the différence between tiie two amounts is $521.33, 
for which judgment was rendered in the trial court; and the évi- 
dence does not conclusively show that methods for ascertaining 
the number of cubic feet contained in importations of this kind 
cannot be devised which will be sufflciently accurate for ail prac- 
tical purposes. Even if there was difflculty in this particular, it 
woTdd not justify the court in taMng the imported articles out of 
the class'to which they dearly belong and assigning them to another, 
upon which a higher duty is Imposed, for tiie citizen cannot be thns 
subjected to a heavier burden, which is not clearly within tho in- 
tent of the statute. The conclusion reached by the trial court that 
the articles in question were subject to duty as marble paving tile» 
was correct, and is thereforè afflrmed. 

Exception is also taken to the form of the Judgment entered by 
the circuit court, which is as follows, omitting the formai and pre- 
liminary récitals: "It is thereforè considered by the court tiiat 
the petitioner, Frank L. Davis, hâve and recover of the United States 
the simi of flve hundred and twenty-one dollars and thirty-three 
cents damages, aforesaid, by the comrt assessed, and also oosts in 
this behalf expended, and that a copy of this judgment be certi- 
fled to the attomey gênerai of the United States, according to law." 
On behalf of the United States it is claimed that the entry should 
hâve been inerely in the form of a oertifloate showing the iunonnt 
found due the claimant. 

Before the. enactment of the statutes conferring on the court of 
claûns and thè circuit and disixict courts jurisdiction over certain 
classes of cases against the United States, it was doubtless true 
that no judgment for the recovery of money could be rendered 
against tiie govemment. The right to enter judgment did not 
exist, because tiie courts did not hâve jurisdiction to hear and dé- 
cide cases against the United States- When, however, by statu- 
tory enactment the United States conferred upon the courts juris- 
diction to hear and décide, it included the power to render judgment, 
for by that is meant the final décision of the court in the applica- 
tion of thè Iftw to the faots established by the évidence. Thus, in sec- 
tion 7 of the act of congress of Maroh 3, 1887, (24 St. at Large, p. 505,) 
which eonferi jurisâiotion upon the court of claims and the oir- 
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cuit and district courts over certatu claims against the government, 
it is made the duty of the court to file a written opinion setting forth 
the flndings of fact and conclusions of law, "and to render judgment 
thereon," and in section 15 of the act of June 10, 1890, (26 St at 
Large, p. 131,) under which this proceeding was carried for review 
into the circuit court, it is enacted that "ail final judgments, when 
in favor of the importer, shall be satisfled and paid by the secretary 
of the treasury from the permanent indefinite appropriation pro- 
vided for in section twenty-three of this act" In view of thèse 
enactments, it is clear that the circuit court, in reviewing cases of 
this character, is not limited to giving a mère certificate, but its 
duty is to hear, décide, and adjudge. 

A further exception is taken to the judgment of the circuit court 
in that it awards costs against the United States, the contention of 
the district attomey being that the United States cannot be sub- 
jected to a liability for costs, and in support of this position are 
cited the cases of U. S. t. Hooe, 8 Cranch, 73; U. S. v. Barker, 
2 Wheat. 395; U. S. v. Boyd, 5 How. 29; In re Chase, 50 Fed. Eep. 
695. 

At common law, costs, strictly speaking, are not recoverable as 
an incident to the judgment on the issues litigated. They are 
recoverable only when authorized by statute. General statutes 
providing for Ûie recovery of costs by the prevaUing party hâve 
been held not applicable to the state or national govemments, the 
principal ground for this ruling being the fact that the government, 
in the absence of direct statutory authority, is not liable to be 
sued by its citizens. In England it was considered the prérogative 
of the king not to pay costs, and beneath his dignity to receive 
them. 3 Cooley, Bl. 400. In the décisions of the suprême court 
cited by the counsel for the government, it is held that costs are not 
recoverable against the United States, and this must be accepted as 
the rule, unless congreesional législation, since the date of thèse 
décisions, has subjected the government to a liability for costs in 
cases of this character. 

It wiU not be questioned that generally costs may now be awarded 
to the United States when it is the prevailing party, and by the 
provisions of section 962, Bev. St, it is provided that in ail suits by 
the United States for the recovery of duties on imports — ^that is to 
say, in suits involving the same question as that now before us — "the 
judgment shall recite that it is rendered for duties, and such judg- 
ment, with interest thereon and costs, shall be payable in the coin 
receivable by law for duties." On the other hand, there are a number 
of statutes in which the liability of the United States to respond for 
costs is recognized, and methods of procuring payment thereof are 
provided. Thus, in section 976, Rev. St., it is enacted that in case 
of suits brought by an informer on a pénal statute, wherein the suit 
is dismissed or judgment is rendered for the défendant, the informer 
alone shall be liable to the oflacers of the coiu-t for their fées, unless 
the informer is an ofl9cer of the United States, and had probable 
cause for instituting the suit, "in which case the United States *all 
be reôponsible for such fées." 
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In proeeediii^ for the condenuiation of vessels seized as prizes it 
is providéd kuaéstioii 4640, BeVé Btu, thftt when restitution of the ves- 
»el i8 âwavâëd, or in case the court bas not funds to cover ooets and 
charges -allÔWèd and remaining unf^iid, the same "shall be a charge 
upon and bé fiaMoat of the fund for defraying the expenseB of suits in 
wMch the Tlnited States: is a porty or interested." 

In ciectiott 1001; Bev. St;, is found the gênerai déclaration that 
"whenever a. "writ of error, apx)eal, or other process in law, admiralty, 
or equity issues from or is brought up to the suprême court or a 
circuit court» either by the United States or by direction of any 
départmen* éH the govemment, no bond, obligation, or security shaU 
be required from the United StateS, or from any party acting under 
the direction aforesaid, either to prosecute said suit or to answer in 
damages or costs. In case of an adverse décision, such costs as by 
law are taxable against the Uhited States, or against the party acting 
by direction as aforesaid, shaU be paid out of the contingent fund of 
the departiÉient under whose directions the proceedings were insti- 
■tuted." '■' ''f; ,-•■. 

On March 3, 1887, was approved the act of congress (24 St at 
Large, p. 505)'giving to the tiourt of daims and to the drcuit and dis- 
trict courts jurisdiction over suits against the United States brought 
to enforceclaims arising under the constitution or any law of con- 
gress, and' in the fifteenth section of the act it is declared that, "if 
tib.e government of the United States shaU put In issue the right of 
the plaintiff to recover, thfii court may, in its discrétion, allow costs 
to the pretailing party trém. the time of joining such issue. Such 
costs, however, shall include only what is actuaUy incvured for wit- 
nesses, for summoning them, and fées paid to the clerk of the court" 

June 18, 1890, the act of congress (26 St. at Large, p. 131) was 
ad(q)ted, which, in the flfteenth section thereof, provides for bring- 
tng thls dass of cases for review before the circuit court, and also 
for an appeal to the suprême court from the juâgment of the circuit 
court, it being therein provided that "on such application, and on 
any such app^, security for damages and costs shall be given as in 
the case of other appeals in cases in which the United States ia a 
party." 

By the act of March 3, 1891, (26 St at Large, p. 826,) the juris- 
diction on appeal over cases of this character arising undw the 
revenue laws was conferred upon the circuit courts of appeals, <a*e- 
ated by that act. 

In reaching a correct solution of the question under considération 
it is necessary to read together the several sections we hâve quoted, 
for, as is said by the suprême com^ in U. S, v. Freeman, 3 How. 
556--564: "The correct rule of interprétation is that, if divers stat- 
utes relate to the same thing, they ought ail to be taken into consid- 
ération in construing any one of them; and it is an established 
rule of law that ail acts in pari materia are to be taken together, 
as if they were one law." Not only does it appear that the ancient 
doctrine of the common law, that it was beneath the dignity of the 
Bovereign to reçoive costs, has been wholly departed from, but also 
that tn many instances the sovereign hias parted with the pre- 



tJïflTED STATES V. OAVI8. 155 

rogatÎTe of not paying costs, and hjas coaosenteâ to be sued in 
the court of claims and the courts of tàe United States for claima 
founded on the constitution or any law of congress. The act of 
March. 3, 1887, confers upon the courts of the United States, in 
cases wherein the United States puts in issue the daim sued, the 
discretionary right to award certain costs against the govemment. 
In case an appeaJ is taken from the judgment of the trial court by the 
govemment, then the provisions of section 1001 of the Bevised Stat- 
utes beeome applicable, in which it is enacted that when the appeal 
is taken either to the suprême court or a circuit court by the United 
States security for costs shall not be required, but that in case of a 
décision adverse to the govemment in the appeUate court such costs 
as are taxable against the United States shall be paid ont of the 
contingent fund of the department under whose direction the pro- 
ceedings were instituted. In other words, it is no longer the 
universaJ rule that "the United States never pays costs," as was 
said to be the fact by Chief Justice MarshaÛ, speaking for the 
suprême court in U. S. v. Barker, 2 Wheat. 395. Whether the pre- 
vtdling party to a suit against the United States to recover for 
illégal duties exacted under the provisions of the tariff laws of 
the United States can recover costs dépends upon the provisions of 
thèse laws, considered as an entirety. OriginaUy the remedy of a 
person who, under compulsion, had paid illégal or excessive duties, 
was to sue the collecter in an action at law, counting upon the im- 
plied promise of the coUector to return that which haid been wrong- 
fully demanded. Elliott v. Swartout, 10 Pet 137. Upon the 
rendition of the opinion in this case, the coUectors, for their own 
protection, retained in their own hands the duties paid them under 
protest, and thereupon congress passed the act of March 3, 1839, 
(5 St. at Large, p. 339,) the second section of which made it the 
duty of the collectors to pay into the treasury duties paid under prê- 
tes^ and authorizing the secretary of the treasury, when it was 
shown to his satisfaction that duties had been wrongfully collected 
and had been paid under prétest, to draw his warrant on the treas- 
ury in favor of the person entitled to the overpayment. 

In Cary v. Curtis, 3 How. 236, it was held by the suprême court 
that the efifect of this act was to deprive the importer of his com- 
mon-law right of action against the collector, because the latter 
could not retain the money for his own protection, and was, by the 
express tenhs of the statute, compeUed to pay the money into the 
treasury; and hence there was no ground for raising an implied 
promise on his part to repay it to the importer. Thia décision was 
followed by the act of congress of February 26, 1845, (5 St. at Large, 
p. 727,) which restored the right to maintain an action at law against 
the collector for duties illegally exacted in whole or in part and paid 
under written protest, and further deprived the secretary of the 
treasury of the right to refund overpayments which had been con- 
ferred upon him by the act of 1839. 

The act of 1845 was in tum repealed by that of June 30, 1864, (13 
St at Large, p. 214,) which provided tiiat the décision of the col- 
lector as to the rate and amount of duties should be final, unlesa 
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within 10 dâjs the importer shoiilcl give notice in writing, pointing 
eut specificaUy the objections relied on, and should appeal to the 
secretary of the treasury within 30 days; the décision of the secre- 
tary being made final unless suit was brought within 90 days. In 
case the décision of the secretary was favorable to the claimant, 
he was anthorized to draw a warrant upon the treasury for the re- 
payment of the overpayment. The varions provisions of the stat- 
utes remaininff in force were carried intô the Revised Statutes, but 
hâve now been repealed by the statute of June 10, 1890, (26 St. at 
Large, p. 131.) The title of the act déclares its purpose to be "to 
simplify the laws in relation to the collection of the revenue," and un- 
der its provisions the décision of the coUector as to the rate and 
amount of duties is made final, unless the owner, importer, or person 
paying the duties charged, shall, within 10 days after the ascertain- 
ment and liquidation thereof, give notice in writing of his spécifie 
objections to the duty charged, in which case the coUector is re- 
quired to transmit the papers to the proper board of gênerai apprais- 
ers provided for in the act, whose décisions in the premises may be 
reviewed by the proper circuit court of the United States upon ap- 
plication of either the importer or the secretary of the treasury. It 
thus appears that originally the remedy of the importer for the re- 
covery of illégal charges paid under compulsion was an action at law 
against the coUector. As this was based upon the common law, 
the gênerai provisions of the statutes of the United States award- 
ing costs to the prevailing party would be applicable, and the im- 
porter woOld bé entitled thereto if he prevailed in his suit. This 
common-law pight of action, however, being taken away by the 
act of March 8, 1839, Was not restored by the act of February 26, 
1845. That act provided for the bringing of an action at law, 
but the suprême court, in Amson v. Murphy, 109 U. S. 238-243, 3 
Sup. et. Rep. 184. held that the effect of this act was not to restore 
the common-law action existing préviens to March 3, 1839, but that 
it created a statutory right of action at law, exclusively govemed 
by the provisions of the statutes of the United States. As thèse 
statutes then gave costs to the prevailing party, the natural conclu- 
sion would be that in actions at law against the coUector the right 
to costs existed; and hence, as we understand it, the practice was, 
in cases of this character, to award costs against the collecter 
when judgment went in favor of the importer. The judgmraits 
thus rendered, including costs, were paid ont of the gênerai appro- 
priation applicable thereto, aided by spécial appropriations, made 
from time to time. Thus, in section 3689 of the Revised Statutes, it 
is provided that "there are appropriated out of any moneys in the 
treasury not otherwise appropriated, for the purposes hereinafter 
specifled, such sums as may be necessary for the same, respectively; 
and such appropriations shaU be deemed permanent annual appro- 
priations: * • * To refund and pay back duties erroneously or 
illegally assessed or coUected under the internai revenue laws; 
• * • to repay to importers the excess of deposits for unascer- 
tained duties, or duties or other moneys paid under protest." 
In aid of this gênerai permanent appropriation thus provided for. 
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spécial appropriations hâve aiso been made f rom Orne to time. Thua 
in the bill passed June 14, 1878, (20 St at Large, p. 128,) section 3 
is as follows: "For repayment to importer» the excçss of deposits 
for unascertained duties, or duties or other moneys paid nnder pro- 
test, including interest and costs in judgment cases, |250,000." In 
appropriation bills passed in 1879, 1880, 1881, and in the suc- 
ceeding' years, are to be found similar provisions for paying 
interest and costs in judgment cases. It certainly cannot be 
time that the right of the importer, obtaining judgment for 
the repayment of duties illegaUy exacted, to be paid costs, 
was dépendent upon the f act whether he was repaid out of 
the permanent appropriation or out of a spécial appropriation 
made to supply the deflciency in the former. When giring judg- 
ment the court cannot possibly foresee whether the particular judg- 
ment will be paid out of the permanent or out of a spécial appro- 
priation, and that unknown and unknowable factor cannot be the 
measure of the power and duty of the court If the prevailing 
party is entitled to costs, judgment therefor should be awarded 
him. Whether payment thereof can be secured is another ques- 
tion, oTer which the court bas no control. In the passage of thèse 
spécial appropriations congress clearly recognized the right of the 
importer prevailing in the action to be repaid costs, and thus we 
find législative récognition and sanction of the proposition that in 
the statutory actions at law against the collectors for the recovery 
of duties paid imder compulsion and protest the prevaUtng party 
was entitled to costs. and thpA when rendered against the coUector 
the United States would provide for the payment thereof. 

In the enforcement of the collection of the internai revenue taxes 
the repayment of costs was speciflcally provided for. Thus, in sec- 
tion 8220 of the Revised Statutes, it is made the duty of tlie com- 
missioner of the internai revenue "to repay to any coUector or dep- 
uty collector the full amount of such sums of money as may be re- 
covered against him in any court for any internai taxes coUected 
by him, with the costs and expenses of the suit." 

From thèse several provisions of the acts of congress the infer- 
ence necessarUy to be drawn is that, so long as the remedy of the im- 
porter for the recovery of taxes Ulegally assessed against him and 
paid under compulsion consisted in the right to bring an action 
at law against the collector, then the usual statutory rule that the 
prevailing party was entitled to costs was applicable thereto. Is 
there anything in the subséquent législation which changes this 
pule? The statute of June 10, 1890, provides a différent method for 
bringing the question of the right to recover taxes paid by the im- 
porter before the circuit court, but the change is merely as to the 
method of procédure, and not as to matter of substance. The purpose 
of the act is to simpltfy the laws pertaining to the subject-matter, 
and there is no provision to be found therein which déclares that 
the prfeviously existing right to recover costs shall no longer exist. 
On the contrary. in section 15 it is declared that "on such original 
application, and on any such appeal, security for damages and costs 
shall be gîyen as in the oase of other appeals in cases in which the 
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XTni'ted SWÉBEl-is' a paity.*' ThëfaiïiafèreÉcé'froitttMs déclara- 
tion la iMt'^i'oéteedîngd tiiider thÎB-âct of Jutîé'lO, 1890, in'so far 
as'tfee îkaiteÈf'of costs attd security tliérefor on appe'al la eoncernod, 
are to ife eoirèttaed by ihè provisions of thç stàttites on that subject 
alreadyéiàfeM. Therefore, wHen théTJnited Stateô is the appellant, 
nol)oïïdW-ie(Jurity for costis can bë' required, but, iti case of an ad- 
verse! deéteion.— that la, a décision iagamstthe United States, — 
tbè coste taxable by law against the latter are to be paid ont of thô' 
prdperi fttnd, according to the express provisions of section 1001 of 
the Eeviséd Statutes. 

We flnd nothing in the act of June 10, 1890, which changes the 
raie préjrlously existlng on this subject, and our conclusion is that 
in cases Of this character the circuit court may award costs against 
the United States when the décision is adverse to the govemment. 

The 'judgnient of the circuit court is therefore afflrmed. 



In ra BrsTBB et aL 

(Circuit Court, 8. D. New Tork. Febmaiy 9, 1898.) 

OuBToMS DuTiBS'— Gloria Oloth. 

GloHa ôloth, composed of sHk and worsted, and welgblng leas than 4 
ounees tQ tbe square yard, and used for women's and cblldren's dresses, 
is dutlabl«.at 12 cents per square yard and 60 per cent ad valorem, as 
"women'B and Cblldren's dress goods," or "goods of dmilar description and 
character, composed whcilly or In part of wool, worsted," eta, under 
paragrapb 895 of tbe tarlff act of OctoiieE 1, 1800, and not at 50 per cent, 
ad valorem, os a "mcmufacture of Edlls, or of whlob sUk Is tbe component 
matériel of cbief value," under paragrapb 414 Hartranft v. Meyer, 10 
Sup. Ct. î^p. 761, 135 U. S. 237. distinguisbed. 

Appeal by the importers from a décision of the board of gênerai 
appraisers afflrming a décision of the collecter of the port of New 
York. Afflrmed. 

W. Wickham Smith, for importera. 

James T. Van Eensselaer, Asst. U. S. Atty, for collector. 

COXE, District Judg& The merchandise in question is known 
as "Gloria CSoith." It la composed of silk and worsted, silk being 
the component material of chief valua It is used for women's and 
chOdren's dresses, and weighs less than four ounces to the square 
yard. The coUector dassifled it under paragraph 395 of the act 
of October 1, 1890, which is as follows: 

"On women's and cblldren's dreas goods, cbat llnlngs, Itallan clotb, btmtlng, 
and goods of simllar description and character, composed whoUy or In part of 
wool, worsted, the haïr of the camel, goat, alpaca, or other animais, and not 
specially provlded for in tbls act, the duty shall be twelve cents per square 
yard; and in addition thereto flfty per oentum ad valorem." 

The importers protœted, insisting that it should hâve been clas- 
sified under paragraph 414 of the new tariff law, which is as follows: 

"Ail manufactures of silk, or of whiob silk is the component material of 
clilef value, not specially provlded for in this axst, flfty per centum ad valorem: 
provlded, that aU sucb manufactures of wblcb wool, or tbe bair of tbe camel, 
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goat, or otber Ilke nnlmate Is a oompooent materlal, duUl be dasatSed aa 
manufactures of wool." 

The board sustained the collector and the importer appeals to 
this court 

The question ia whether the merchandise is more speciflcally pro- 
vided for in paragraph 414 than In paragraph 395 ot the new tarifl 
act The question is a perplexing one, but I am inclined to think 
that the collector was right in his classification. "Women's and 
chjldreQ's dress goods" is a tenu of commercial d^gnatiou. Para- 
graph 395 does not deal broadly with woolen cloths or manufactures 
of wool or worsted, but is conflned to certain designated varieties 
of woolen or worated cloths and to goods of similar description to 
thèse varieties. Strictly speaking "Gloria cloth" may not be known 
commercially as "women's and children'a diees goods," but there 
is no question that it is used in making women's and children's 
dresses and is similar in description to such goods. A paragraph 
which provides for "goods of similar description and character to 
women's and children's dress goods composed whoUy or in part of 
worsted" describes with greater accuraey the imported merchandise 
than a paragraph which provides for "ail manufactures of silk." 
To borrow an analogy from the patent law, cloth which would in- 
fringe paragraph 414, were its broad language embodied in the 
claim of a patent, would not be touched by the narrower provisions 
of paragraph 395. The latter is more limited in scope and, there- 
fore, more spécifie. It is this élément of specialization which dis- 
tîngnishes the case from Hartranft v. Meyer, 135 U. S. 237, 10 Sup. 
et. Eep. 751, where two broad paragraphe, one relating to manu- 
factures of wool and the other to manufactures of silk, were under 
considération. The contention that in no event is paragraph 414 
applicable for the reason that "Gloria cloth" is within the pro- 
viso when construed in the light of the provisions of the act of May 9, 
1890, (26 St at Large, p. 105,) entitled "An act for the classification 
of worsted cloths as woolens," présents an interesting question 
which it is unnecessary to décide. 

The décision of the board is aflSrmed. 



In re KUKSHBHDT MANUF'O CO. 

(Circuit Court of Appeals, Second Circuit February 7, 1893.) 

CUBTOMS DUTIBS— Vblvbtbbk Drbbs Faoings. 

"Velveteen dress facings" are dutiable at 40 pex cent ad valorem as 
"manufactures of cotton not speclally provided for," under paragraph 355 
of the tariff act of October 1, 1890, and not at 14 cents per square yard and 
20 per cent ad valorem, as "velveteens," nor aa "ootton-pUe fabrios," under 
paragraph 350. 49 Fed. Rep. 633, affirmed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Proceeding by the Kursheedt Manufacturing Company to review 
the décision of the board of gênerai appraisers assessing a duty of 
40 per cent, ad valorem on "velveteen dress facings." The circuit 
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court àlftriliéd the décision. 49 Ped, Eep. 633. The United States 
appeals. Affirmed. 

Edward lutchell, U. S. Atty., and Thos. Greenwood, Asst. I7. S. 
Atty., foriappeUant. 
M. A- Kuiiiliieedt, for appellee. 

Before WAMAOE and SHIPMAN, Circuit Judges. 

PEB CUBIAM. The court below, aiBnning the décision of Uifi 
board of gênerai appraiser.s, adjudged that the importations in con- 
troversy were maniifactiires of cotton, under paragraph 355 of the 
tarife act of OCtober 1, 1890, which subjects to duty at 40 per cent, 
ad valorem **all manufactures of cotton not specially provided 
for." It is contended for the appellant that they should liave been 
dasBifled and assessed for duty under paragraph 350 of the same 
tariff act, 'ivhich imposes a duty of 14 cents per square yard and 
20 per cent, ad valorem upon "pludies, velvete, velveteens, cordu- 
roys, and ail pUe f abrics composed of cotton, • • • if dyed, 
colored, stained, painted, or printed." Paragraph 355 Is the omni- 
bus clause of "Schedule I, Cotton Manufactures." The importa- 
tions consist of velveteen which has been eut bias înto narrow strips 
of short length, the ends lapped over, formed into à seam, sewed 
together, and pressed with a hot iron. They are commêrciaUy known 
as velveteen dress facings. They are intended for facing the skirts 
of dresses, and are used for that purpose in the form in which they 
are imported. 

The real question in the case is whether the articles are the velvet- 
eens of paragraph 350 or a manufactured article. Concededly, if they 
are a manufactured article, they are a manufacture of cotton, be- 
cause they are made out of velveteen, which, itself, is a manufac- 
ture of cotton. If they are specially provided for, and excluded 
from the manufactures of cotton of paragraph 355 for that reason, 
it is because they are velveteens. Velveteens are a particular vari- 
ety of cotton-pîle fabric, and, having been enumerated, like plushes, 
velvets, and corduroy, are taken out of the more gênerai descriptive 
term. They aref not the pile fabrics of paragraph 350, because 
that term is intended to cover and subject to duty only such other 
varieties as hâve not aiready been desCTibed. We regard the term 
"pile fabric" as a trade term, used to designate ail the other cotton 
fabrics wlilch are ejusdem generis with the varieties previously 
named. We think the évidence clearly shows that the articles in 
controversy hâve lost their commercial identity as velveteen, and 
are a manufactured article. Not only hâve they been advanced to 
a form in which they hâve acquired a new commercial name, and 
are adapted for a distinctively new use, but they hâve been subjected 
to a process consisting of several steps, which requires a considérable 
amount of skill and labor, and which has very materially enhanced 
their value bevond that of velveteen. It appears in the record 
that two letters patent for inventions in the process of making the 
articles hâve been granted by the United States. 
The iudgmîent is afûrmed. 
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In re DEECKBRHOFP et aL 

(Carcait CJourt, S. D. New York. Jannary 12, 1893.) 

OnsTOKS DuTiBS— Classification— "Fbathbb-Stitchbd Bkaids." 

Sp-called "feather-stitched braids," being an article from one quarter to 
one thlrd of an inch In breadth, woTen on a loom, and omamented with 
certain patterns, "herriag bone" and others, are dutlable as cotton braids, 
under Sdiedule I, par. 354, of the tariff act of Ootober 1, 1890, and net aa 
cotton trlmmings tmder Schedule J, par. 373, of sald act, as dasslfled by 
the coUector of customs of New York. 

At Law. 

Thls was an appeal by the collector of customs at the port of New York for 
» review of the décision of the board bf United States gênerai appraisers, 
reversing the décision of the said collector in the classification for duty ot 
certain merchandlse Imported in the early part of the year 1891, and which 
was classlfled for duty by the coUector as "cotton trimmings," and duty 
thereon assessed at 60 per cent, ad valorem, under the provisions of paragraph 
373 of the tarife act of Ootober 1, 1890, which contalns an enumeration ot 
"trlmmings ♦ * • composed of flax, jute, cotton, or ottier vegetable flber, 
or of which thèse substances, or either of them, or a mixture of any of them, Is 
the component material of chlef value, not speelally provided for in this act, 
Blxty per contum. ad valorem." The importers protested In the case of each 
of the entries, claiming that the merchandlse was dutlable at only 35 cents per 
poimd, as cotton braids, under Schedule I of saîd tariff act, (paragraph 354,) 
or, second, at only 40 per cent, ad valorem, as cotton galiooas, imder the same 
schedule and paragraph, which provision, so far as it is material, is as foDows: 
"(354) Cotton cords, braids, boot, shoe, and corset lacings, thlrty-five cents per 
pound." The importers abandoned their contention that the merchandlse 
was galloons, and stood upon thelr claim that It was braids; and, havlng ap- 
pealed to the board of United States gênerai appraisers, pursuant to the pro- 
visions, of the so-caUed "Administrative Act of Jime 10, 1890," produced the 
testlmony of a number of trade witnesses before sald board, from whose évi- 
dence it appeared that the merchandlse was Imown In trade and commerce 
on and immedlately prier to Ootober 1, 1890, as "feather-stitched braids," and 
that the articles were not known as "trlmmings," or tncluded withln the Une 
of goods of that character. It also appeared that braids were sometimes 
made on looms and sometimes on braiding machines, but that by far the 
greater proportion was made on looms; and that, whether woven on looms 
or made on braiding machines, the use was the same,— for covering and blnd- 
Ing goods, etc.,-^and that thèse braids were not used as trimmlng articles. 

The board of appraisers dedded that the merchandlse was cotton braids, 
that It was not commerclally known as "trlmmings," and sustalned the pro- 
tests of the Importers. The coUector thereupon by pétition procured the 
retum of the board of gênerai appraisers to be filed In the circuit court pur- 
suant to the provisions of the above-mentloned administrative act, and ob- 
talned from the court an order to take further testlmony before one of the 
gênerai appraisers as an ofQoer of the court. A number of witnesses were 
produced before the référée on behalf of the coUector and the govemment, 
from whose testlmony it appeared that the articles in question in this suit 
were woven wlth a shuttle on a loom, and that braids were frequently manu- 
factured on braiding machtues by an entlrely dUEerent process from weavtng. 
The witnesses for the govemment, wlth the exception of one manufacturer, 
were persons who bought the merchandlse In question for the purpose of 
uslng it in the manufacture of ladies' and ohlldren's imderwear, in which It 
was used, accordlng to their testlmony, to cover up and give a certain finish 
or omament to seams In those garments; and that the articles were bought 
by them as "herring-bone," or "herring-bone trimming." There was some 
différence in the testlmony of thèse witnesses as to whether thèse articles 
were appUed to seams merely for the purpose of covering such seams or for 
giving to them an omamental eflect. This évidence was retumed to the cireult 
v.54F.no.l — 11 
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court, and on thé trial It was argued on behalf of the collecter and the govem- 
ment that a commercial âe^jgnation, ia order to goyem ttie classtflcatlon, must 
be widespread and gênerai, and that tie testimony offered by the govemment 
before the tetetm t&!tto oirouit court had ehown that ther» was no suoh gên- 
erai désignation of thèse goods as "feather-stitched bralds" as wonld take 
them ont of the ooUectof 8>clftssiflcatlon as "cotton trimmings;" but that, even 
fit they were in reâllty bralds, there Wtts some testimony to show that they 
Wére Mmmings, knd Usedias such, and thà.t the designatltin "trimmings," aa 
ùseâ in the tariSt àét, was ïûore spëciâo than "cotton braidsi" tmless the trade 
meanlng of "trimmings"' exduded the artiéles in soit At' thé close Of the 
ar^tnielit the circuit court decided agalnst the contentions of the govemment^ 
and affirmed the décision of the board' of appraisers, déllyering the foUowlng 
opinion. 

Oïirifi, Smith & Mackie, (D. Ires l^ackie, of coimsel,) for importers. 
Èdwaxd Mitehell, U. S. Atty^ and James T. Van Rensselaer, 
As^t. U. S. Atty., f or colleotor and the United States. 

Ç0:^, District Jridge, (oraJly.) The question in this case was 
fairly stated by th« district attioïTiey, to be whether or pot. the 
impoitations are '*braids" or "trimmings;" •whether or not they 
weré cômmercially kîiôwn in this market as '*braids," at the 
timé of the passage of the tariff act of 1890, I do not under- 
stand that it is seriously cont'ended on the part of the dis- 
trict attomey that upon the proof before the board of appraisers, 
a mistaJce was made in the flnding; that they were cômmercially 
known as "braids." If, however, it is so contended, it seema to me 
that the contentioh cah hâve no foundation, for the reason that 
four "witnesses, concededly représentative importera and large deal- 
ers In tids City, so testifled, and their testimony was not contra- 
dicted. So the question before this court is, whether or not the 
additionai évidence now presented is eufficient to warrant the 
court in overtuming the flnding of the board. I do not know that 
atty rule of this court has been laid down applicable to such a 
situation, but it would seem to me that the flnding of the board 
should stand, unless the 'appellant présents évidence before this 
court, of greater weight, or at least of equal value. I do not tUhk 
that tihe appellant has done either; because it is practically conceded 
that the witnesses produced by him, assuming that their évidence 
is compétent, were iiot as représentative meh, under the well-known 
rule tluirt requires sùch witnesses to be importers or large dealers, 
as the four witnesses presented on the part of the importer. In 
other words, I thlnk that if the évidence now before the court had 
ail been presented to the board of appraisers, their flnding would 
hâve, been justifiable upon the faots. The additionai évidence is nbt 
BufS^ent^. iîieref ore, to warrant tike court in overtuming that finding. 

The décision of the board of appraisers is affirmed. 
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AMERICAN GAS CONTEOLLER & FIXTDBB 00. V. SIEMBNS-LUN- 

GREN.OO; , , ;,[■■■''-' 

(Carcuit CJourt of Appeals, Third Circuit. Februîiry 14, 1893.) 

Appeal frow the Circuit Court of the Ui4te<i Statesfor the District of New 
Jersey. ; 

In Equlty. Bill by the Slemeii^Luiigreii Company ia«^inst the American Gat 
Controller & Flxture Compan^ for inïrlngement of letters patent No. 299,660, 
and of ciaims 1, 2, and 4 of No. 282,337, issued to Andrew B. Lipsey, respec- 
tively, June 3, 1884, and July 31, 1883, for improvements Ui gas lampa The 
infringement aJleged conslated in the manufacture and s^le of the so-called 
"Aro Gas Lamp." A motion for a prelimlnàry tnjunction having been heari^ 
the court made an order that défendant within 15 days aie a bond In the 
clerk'a office in the stmi of ?15,000, In default whereof a prelimlnàry injunotion 
Bhould Issue pursuant to the prayer of the bilL Défendant having failed to 
flle the bond an injunotion was Issiied, and from this Interlocutory order 
défendant appeals. Appeal dlsmlssed. 

Ttie injimction was asked for on the following gronnds: (1) Clear infringe- 
ment; (2) tmdlsturb«d posseeelon and acquiescence; (3) total ItTesponsibUlty of 
the défendants. The défenses were: (1) Nonlnfiingement; (2) anticipation 
by certain patents to Westphal and others, ail of which were subséquent to 
1881; (3) anticipation by or insofflcdency of invention in view of the patent 
to Siemens, No. 211,077, of May 3, 1881, based upon the prior Frenoh and 
Geniian p.<itents to Siemens. In order to aroid the efCect of thèse aUeged 
anticipations, pMntiff offered évidence to earry back the Lipsey invention to 
Marcli, 1881, as adjudged by the palfent office in cettaln interférence proceed- 
ings in the Case of Lipsey v. Sanderson. 

John I*. S. Boberts, for appellant 
John B. Bennett, for appeUee. 

Before DALLAS, Circuit Judge, and WALBS and BUmNQTON, District 
Jùdges. 

BUFFINGTON, District Judge. A coreful ezamlnation satlsfles tbls conrt 
tliat imder ail the facts before It there was no error In the court below 
awardlng a prèliminary injimction. As the case may hereafter oome before 
os on final hearlng, we abstain from discussing it. 

The appeal is dlsmlssed, at the cost of the appeUaati 



FELIX V. LEDOS et al 
(Circuit Court, D. New Jersey. January 31, 1893.) 

1. Patents fob Inventions— IirvEifTioîr—CoMBiNATiON — Watch-Cask Spmngs. 

The first claim of letters patent No. 290,761, Isaued December 25, 1883, 
for an improvement in watch-case sprtngs, conslsting of the combinatlon of 
a main spring pièce and an auxiUary spring pièce, whereby a slot Is formed 
for the réception of the retainjng pin, which, withpnt adjustment, wUl td- 
ways register with the hole in the watch case, are valld as produclng a new 
and useful resuit. 

2. Samk— LmrrATiON of Claim— Infbingbment. 

This claim is not llmlted to any partlcular means of Connecting the aux- 
illary pièce to the main spring, but covers any method of Connecting the 
two so as to form the required slot, and, when this resuit is obtalneâ, In- 
fringement Is not avolded by varylng the détails of construction. 

In Eqrdty. Bill by Numa J. Pellx against Eugène P. Ledos and 
Bobert L. lifetches, trading under the flnn name of E. P. LedoB Se 
Go., for infringement of a patent Decree f or complaiaant 
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GteOTge Cook, for complainant. 
PMemon Woodruff, for défendants. 

DALLAS, Circtilt Judge. TMs is a suit brought to restratn in- 
fringement of the flrst claim of letters patent granted to tlie com- 
plainani^ numbered 290,761, and dated December 25, 1883, for an 
improvement in watch-case springs. The case, upon pleadings and 
proiofs, was, on December 28, 1892, snbmitted, by agreement of coun- 
sel, npon their respective brief a It bas since been held under ad- 
■visement, and is now for décision. The only claim involved is: 

"il) A watch-case sprtng, oomposed of a main pièce, A, aad of an auxiliary 
spring pièce, B, attachëâ to tiie Xtoày of the main pièce so as to form an are- 
shapedjSlot for the retalnlng pin, substantlally as set forthu" 

The "inain pièce" referred to does iiot materially dlffer, as a spring, 
from tliQse which had bçen generally in prior use to open the face 
cover of a hunting-case watch when rèleased from the boit or catch 
which holds the lid ia place when closed. Thèse springs were (as 
thèy still are) made separately from thé case. They were conmionly 
secuJféd thereto by meaas of a sinaU, pin, which was passed through 
aihole in the rim of the «ase, and into a similar hole in the spring. 
Thismode of attachment required thq-t thereishould be a hole in the 
sprihg at a point precîSely corresponding with that in the watch 
case; but watch cases are not ail of the same size, and the hole in them 
is not always placed m exactly the same positioiu To make the casés 
with more than one such hole is not désirable, and they are not so 
made. Thecefotè, it had' been custOmary to make the springs with 
several holes in them, so that some one or other of them might, with 
some degree of probability, be expected to properiy engage the pin 
wïLeii pitssed' through tb^^siûglé hole in any particular watch case. 
Someitimes, however, non© of Uie holes in a spring would thus receive 
the pin, and in ail cases the rejected holes were certainly of no use, 
and possibly of some dîsadvantage. The patentee's object was to 
OTercome this defect. and the means which he claims that he had 
iavented to accomplish the desired resuit is the combination of a 
main pièce, or principal spring, with an auxUiary spring pièce, at- 
tached to the body of the main pièce, so as to form an arc-shaped 
slot for the retalning pin. 

The claim is for a combination, and for one which is manifestly 
efficient and useful. The attachment of the auxîliary spring pièce 
to the main pièce, irrespective of détails, but in such manner as to 
form an arc^haped slot for the retalning pin; is the gist of the 
àUeged invention. By this contrivance the spring may be quickly 
set la place in any case, and without adjustment. The slot takes 
the place of ail holes formerly made in watch-case springs, and it is 
formed, not, only without weakening or otherwise impairing the 
spring, but by the addition of a part having (if it at ail affects the 
strength of the spring) the incidental advantage of enhancing its 
dnrabillty. 

It,48 admitted that the défendants hâve manufactured springs 
Uke tbpçe ia évidence, marked , "Gomplainant's Ex. Défendants' 
Springs;" and examination of thèse springs discloses that without 
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doTibt they embody every élément of the first claim, and are what 
any skilled mechanic, having that claim for his guidance, might 
readily hâve constructed in pursuance of its terms. It is, how- 
ever, Insisted that, "the complainant must be confined, in the con- 
struction of the claims, to the aiixiliary spring pièces described in 
his patent, and that they cannot be extended so as to rnclude the 
défendants' springs," wUch differ in détails from those described 
in the second claim, because, as contended, unless so restricted, 
the invention claimed was antlcipated, as shown by the évidence 
of the prior state of the art The answer to this is that the first 
claim cannot be made other than it is by construction- The plain 
and ordinary meaning of its language precludes its limitation to 
any particular method of Connecting the auxiliary pièce to the 
main pièce, provided they are so connected as to form the required 
elot. The substitution of "washers" for "cheeks," or the omission 
of "stays," is not material, if the first claim is a valid one. In that 
claim neither cheeks nor stays are even mentioned, but, on the 
other hand, both are distinctly and specifically included in the 
second claim; and, as has been repeatedly held, each claim must, 
if possible, be so construed that both may be given eflfect The 
first claim, if not valid as for a combination, is invalid; and the 
only substantial question is as to whether, as a combination claim, 
it should be sustained. If it should be, the défendants admittedly 
infringe. If it should not be, the right asserted by the complain- 
ant does not exist. The évidence dpes not digclose any prier Imowl- 
edge, publication, or patent of the combination of a main spring, 
pièce and an auxiliary spring, whereby a slot is formed for the 
réception of the retainingpin, which, without adjustment of amy 
kind, will always register with tlie hole in the watch case. This 
is what the complainant invented. It is vphat he claimed. It 
was entirely new with him. The complaiaant's invention was of 
a true combination. He did not simply contrive a mère aggrega- 
tion of parts. In National Cash Eegister Co. v. American Cash 
Eegister Co., (decided December 23, 1892,) 53 Fei Kep. 367, the 
circuit court of appeals for this circuit stated the law as to this 
poÏQt as follows: 

"A combination, to be patentable, must produce a new and usefiil resuit, 
as tlie produot of the combination, and not a mère aggregate of several ré- 
Bults, each the complète resuit of one of tiie combined éléments; ttiere must 
be a new resuit produeed by thelr union." 

The présent case is plainly one of a new resuit produeed by th© 
union of the combined éléments. 

The remaining points urged on behalf of the défendants must 
also be disallowed. It is not exact to say that the complainant's 
first claim "is for nothing more than a hole." It involves, it is true, 
the arc-shaped slot; but what is claimed is the combination by which 
it is formed, and which gives it its especial utility, by peculiarly 
fitting it for the purpose for which it is intended. Neither is it 
true that the patentée did nothing but take two old and well- 
known spriags, "and attach the two by rivets to one another." 
He did more: He combined »ttie two pièces so as to produce a new 
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aqd .'Usef^' resnlt, fte lie prodtict of the combloation; and thia 
was invention- T!b!e complainant iis entitled to a decree in the 
nami foi^, wMch may be prepared and submitted. 



FUliLEB & WARBBN OO^ V. TOWN OF ABUNGTON. 

(Circuit CoTirt, D, Massachusetts. September 15, 1892.) 

No. 2,765. 

PaTKKTS POB InVENTIOITS— iNVBNTIOir— MEOHANICAt SKrLIr— Pbivt FuBNAcm. 

Letters patent No. 204,568, issued September 19, 1882, to William 8. 

Ross, for a furnace for privles, consiatiiig of a metallio vault having a flre 

charpber at one ei^d and a flue at the other, wlth a perforated platform for 

, separatlng the sôlid from the fluld matter, are void, as the alleged invention 

is the resiilt of merè meChanlcal skilL 

In îîquity. Snit by the Fnller & Wairen Company agaanst the 
town of Arlington for infringement of letters patent No. 264,568, 
issned Beptember IQ/ 1882, to William S, Boss, for fumaoes for 
priviea. 'Èill dismissed; 

The flTBt claim of the patent reada as follows: 

(l) M an attachment foi- a prlvy, a horizontal, metalllc caslng, constltutlng 
the depository for the fecal matter, and provided with the hinged lids and flre 
chamber, snbstantlally as set i;orth." 

Esëk Cowen, for complainant 

WilliaM'H. H. Tnttl^ John W. Munday, and Lyaandeir Hill, for 
défendant. 

PUTNAM; Oircnit Jndge. The conteat in this case is narrowed 
ddwn to the flrst claim in the patent. The court calls spécial atten- 
tion to'the faet that this claim relates strictly to a combination, and 
in no idaaiiner tonches ft' method or process. The pith of the com- 
platnaïit's alleged invention is stàted by its expert. It is also stated 
in the Complainant's brief in substantiiilly the same terms used by 
the expert, as follows: 

"The précise Improvemént made by Boss was as follows: The ordlnary 
country prlvy has for a réceptacle slmply a pit dug in the ground, which re- 
taips tiie splid matter, while the liquld soaks away throngh the soil. For this 
plt-ïipss substituted wbat he calls a 'metalllc caslng,'— that is, on incombusti- 
ble: (for, tbat is the only object of maJiing It metaUic) vault, tube, or duct, for the 
réception of the fecal matter, over which the privy seats are placed, and which 
is open at both ends. At one end Is placed an air shaf t or flue, which takes the 
air froni tixe interlor oï the vault or caslng into the atmosphère above the 
building. At the opposite end of the vault is a flre oliamber, containtng a 
graÇe, for the purpose of bighly heatlng air that enters the vault, which heated 
air Is drawn through the vault by tl^e flue or shaf t. The fecal matter, as It 
fais from the seats above, is, recelved upon a perforated platform which sépa- 
râtes the solld portion f rom the llquid. ' There is, theref ore, a pUe of soUd mat- 
ter béneat^ each seat When the grate Is not in use) the doors at the end of 
the vault opposite the, flue admit enough air to carry away the odors. Pa^e 
169, Une 50. When the closet is so full ,that It is deàrable to remove its con- 
tents, a flre Is built in the grate. The héated air, mlngllng wlth the productB 
of combustion, is drawn over and arouHd the piles of matter resting on the 
platform. They are rapldly drled, and, when thoroughly dried, are usually 
mlxed wlth some combustible matter and burned." 
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Strlking ont the saperfluous words, this lead» as followjs : ■ 

"For thls plt, Eoss substituted a metalllc vault, open at both ends; at one 
end, a flue; at the opposite end, a flre cliamber. The fecal matter falls from 
the seats upon a perf orated platf orm, which. séparâtes the solid , portion. 
When désirable to remove the contents, a flre is bullt. The plies of matter are 
rapidly dried, mtxed vrith some combustible matter, and bumed." 

The spécifications and claim f ail to point ont tiie adrantages of the 
perforated platform, and it may be that aU relating to it could be 
omitted without changing tàe essence of the complainant's de- 
scription of the pith of its own invention; but, independently of 
this, when the case cornes down to the concise fonh aboTè giyen, it 
seems to suggest at once to any intelligent miiid the conunon 
process of heating, drying, baking, or buming, with such com- 
mon changes of détails as the daily occurrences of life conâta;ntly re- 
qnire, and notihing more. The court need not repeat the brief ând 
ordinary tenns in which ail this could easily be pût, as they are ap- 
parent to every one on slight considération. If tiie complainant had 
any claim to any part of the suggestion or idea of flrst dfying, and 
ttien consuming, fecal matter, as a sanitary measurey this might show 
an inventive mlnd, within the meaning of the law. But its suc- 
cess in marketing a fireproof vault, with a grate and flue attached, 
for drying and consuming fecal matter, even thôûgh the vault is 
traversed by a perforated platform in drder to make two currents 
of heated air, or to separate the solid portions from the liquid, is 
not the resuit of inventive genius, but of the mechanical skîll of com- 
plainant in meeting the ordinary emergendes 6t heating, dryingr 
baktng, or consuming by flre, for either domestic or public uses. 

Bill dismjssed, witiicosts. 



GEO. A. MACBETH CO. v. LIPPBNCOTT GliASS CO. 
(Circuit Court, S. D. Ohlo, W. D. January 25, 1893.) 

No. 4,572. 

Patents for Invbntions —Motion foe PsBLnnNABT Injtjnction— Effbct 
OF Pbior Décisions. 

Letters patent No. 14,373, issued October 30, 1883, to George A. Macbeth, 
as assignée of Heniy Dletrich, for a design for lamp chlmneys, havlng 
been sustaiaed on final hearing la two suits, and prelimlnary Injimctions 
having been granted In two other sults. In another circuit court, Its validity 
must be taken as estabUshed for the purpoaes of a motion for prelimlnary 
Injunetlon, although défendant files affidavits alleged to contaln new évi- 
dence of certain prior uses. 

Samb— Infeinqement. 

On a motion for prelimlnary Injunctlon against the Infringeinent of a 
patent, the court wlll not go Into the questions of Infrlngement tod validity 
as on final hearing, although numerous affidavits are flled by both parties, 
oovertng about ail thç groxmd of a record on final hearingi but, it appearing 
that défendant Is upon debatable groimd, wlll refuse an Injunctloo, and re- 
quire hlm to give a bond coveilng probable profits and damages, and to 
keep an acoount of hls manufactures and sales, to be produced when 
called for by the court 
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In EquJiy. >fjBilI,;lîy tàe Geo. A. Macbeth Companj against the 
Lippencott GtlJiss.ÇQnipany for infringeineiit of a design patent On 
D(\p!tion for a ppeïiinînary injunction. Overraled. 

' Jàiùes I. Eày awd George H. Oliristy, for complainants. 
' "Frank O. Loyèland and Pai-kinson & Parkinson, for respondenta. 

j, SA,GE, District Judg©. Tkis is a, motion fca* a preliminary injuno- 
|Î6|i in a suit for tke jnf^ngementî of design patent No. 14,373, for a 
If^p chininey hq,ving at ita top a beading, or eimUar omamenta- 

tonj raised above the circidar edge. Tke patent was sustained in 
eo. À. MacTbeth et ai. v. David Evans et al.,^ (in tke western district 
'ôf.Pennsylvania,) and in Macbetk y. Gillindor, 54 Ped. Eep. 169, (in 
tke eastern district of Pennsylvftniaj) and preliminary injunctioma 
Iiaye been granted in Macbetk y. Glass Oo., 54 Fed. Eep. 173, (in 
t^e yifestem disMçt of Pennsylvania^) and in Macbetk v. Globe 
OJinnney Co.,^ (iî?! Aie: nortkeim: district of Okio;) so tkat, upon tke 
qiijBstîon of îhe validity of tke complainants' patent, tke case is, for 
^è purposes of; tke motion, clear. But tke défendants, wkile 
tkèy contest tke validity of tke patent, and insist tkat certain prior 
us,esr(evi4ence of wkick tkey produce by affldavits) were not before 
any of tke courts in tke former adjudications, rdy also upon tke 
défense of noninfringement, contending tkat tke ckinmey wkick 
tl|Xey manufactiire is f ormed in precisely tke way represented in tke 
spécification of tke complainants' patent as old. 

î^i tke» case of Macbetk v. Gillinder, upon tke kearing of a motion 
for an attackment against tke reepondents for kavtng disregarded 
tkê injunction, tke çpurt Qalled , attention to tke fact tkat tke 
decree lunited tke patent to ckinmey tops with circular or flared 
moutks, — eack kaving a "beading or similar omamentation raised 
above" so as to présent a pearl-Uke appearance, wkick tke com- 
plainants called a "pearl top," — and keld tkat tke omamentation 
must be suck as to présent tke beaded pearl-like top described in tke 
spécification. Tke case was referred to a master, to take proof 
and report to tke court upon tke facts, and tke opinion suggesta 
tkat, in makiag tke inquiry, care skould be taken to avoid tke 
danger of extending tke respondents' liabUity bèyond tke limit 
stated, tke court stating tkat tke line between wkat is and is not 
an inf ringement is necessarily dim, and tkat tke complainants' 
rigkts must be conflned to wkat was clearly witkin tke scope of 
tke patent. 

Tjke complainants kave ofPered, in support of tkeir motion, 75 
afSdavits, tke défendants 40 affldavits, and tke complainants 30 
in rebuttal. In addition tkerè are exkibits and patents. Alto- 
getker, tke évidence upon tkis preliminary proceeding cova« 
about ail tke ground of a full record on final kearing, and calls for 
1, décision upon tke validity of tke patent, and upon tke question 
»f infringement, wkick I do not feel inclined, at tkis stage of tke case 
and npoB ex parte évidence, to undertake to make. How closely 
tke complainants' patent ijiay bè kounded by prior patents and prior 

• No opinion was Sleû. 
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uses, and whethep the défendants are witbln or without the bound- 
aries, will hâve to be decided upon the hearing. It is sufficient 
now to say that, in my opinion, Ûie défendants are upon debatable 
ground. 

My conclusion is that this is a case for an order requiring the 
défendants to give bond in the sum of $10;000 to the complainants 
for the payment of any profits or damages that may be decreed 
against them; and an order will be made also requiring them to 
keep an account of their manufactures and sales, to be produced 
when called for by the court 

The motion for a preliminary injunction is overruled, with leave to 
renew it if the bond above provided for be not furnished within 20 
days from the date of the entry. 



MACBETH et al. v. GILLINDER et aL 
(Cîlrcult Court, E. D. Pennsylvania, May 10, 1889.) 
No.6. 

L Patents fob Intbntioiîs— Comitt bktweeh Circuit Cotjbts. 

A circuit court wUl not disregard a décision by another Circuit court sus* 
tainmg a patent, and declaring Jnfringement, unless fuUy convinced that 
such décision is erroneous,' and the existence of a grave doubt as to. the 
soundness thereof is not sufficient warrant for refusing td follow it. 

S. Same—Validitt— Designs poh Lamp Chimsbts. 

Letters patent No. 14,373, issued October 30, 1883, to George A. Maèbeth, 
as assignée of Henry Dletrlch, for a design for lamp chlmneys, conslstlng 
In what Is called the "pearl top," are vaUd. • 

I. 8amb— Abandonmbnt— Infkingbmbnt. 

It is not an infringement of this patent to make or sell a lamp chlmney 
with a so-called "prism top," as the original application Included such a top, 
whlch was stricken out at the suggestion of the patent office, and the pat- 
entée, by accepting his patent, with this amendment, waived hls clalm to 
such design as effeotually as if be had filed a dlsclaimer thereof, upon the 
suggestion of the patent office. 

i. Samb. 

ïhe fact that the patentée subsequently applied for and received another 
patent for what is clalmed to be vlrtually the same design would not 
aflect the force of the estoppel against hlm under the former patent; for, 
if it was the same design, the new patent merely added force to the im- 
plication that it was not mcluded m the old one, and, if it was not the same 
design, the t&kiag of the new patent was a renewal of the assertion that 
this design was open to the pubUc. 

In Equity. Bill by Macbeth and others against GUlinder and 
otiers for infringement of a design patent. Decree for complainants. 

James L Kay, Francis T. Chambers, and George H. Christy, for 
plaintiffs. 

George Harding and George J. Harding, for défendants. 

BUTLER, District Judge. The suit is for infringing letters patent 
No. 14,373 — "Designs for Lamp Chimneys" — grqnted to George A. 
Macbeth, assignée of Henry Dietrich, October 30, 1883. This pateni; 
was involved in a suit by the same plaintiffs against Evans & Co.,* 

*No opinion readered. 
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in tàe circtilt eotirt at Pittsburgh, No. 19, November tenu, 1884. It 
wa« there held to be: yalld; and a crimp-top chimney, such as that 
maanfactured by th.e défendants, and hère involved, was held to be an 
infringement. XJnless, therefore, we disregard tliat décision the bill 
mûst be siiâtalned, and the défendants held responsible to this extent. 
We cannot disregard it, unless fuUy convinced that it is erroneous. 
Thfe importance of uiuformity of décisions in courts of co-ordinate ju- 
risdiction and authority, is such that even grave doubt respecting tiie 
soundness of a particulaiJ décision is not a sufiQcient warrant for disre- 
garding it. The proper remedy, where such doubt exists, is by appeal. 
To courts of last resort tliis rule does not apply with equal force. The 
controUing effect of their décisions on ail inferior tribunals within 
tiheir jurisdiction, secures uniformity. We listened to an eamest and 
very able argument, intended to convince us tliat the décision at Pitts- 
burgh is erroneous. We hâve patiently and fully considered what 
was urged," but we are not convinced. We must therefore follow 
Macbeth v. Evans. 

Nothing remadns but to détermine whether the défendants' "prism- 
top" chimney, is an infringement. When the case was before us 
on motion for, prelimjjiary iajunction, we were not satisâed it was an 
infdtHgranent, and we tiierefore refused to include it in the writ 
issûedi When application for the patent was originally made the 
païeûteé" clatqied not only the "pearl top," but also Wo other designs, 
one of which was substantially, if not absolutely, identical with the 
defesodaîits' "prism top'f— as appears by the drawings flled. He was 
inf ormed by tbe office that thèse several designs could not be embraced 
in the letters applied for; whereupon he amended the application, 
withdrawing therefrom everything except the pearl top, — ^illustrated 
by the flgljrés accompanying the patent. In view of thèse f acts he can- 
not now , $ç; permitted to daim that the letters cover the top in ques- 
tion, if it were proved, as he asserts, that the patent might, in the 
absence of thèse facts, be construed to embrace it — that the office was 
mistaken, and he was misled — the resuit would be the same. He can- 
not be permitted to turn round after obtaioiag a patent on the only 
tCTms tipon which tlie office would grant it, and after declaring by 
his condnct, and language as emphatic as he could employ, that this 
top is not embraced, hold those who hâve engaged in its manufacture, 
guilty of infringement He is estopped by the circumstances under 
which tliè patent was obtained. The case cannot be distinguished 
in principle, from those in which a patentée at the instance of the 
office, or t» avoid some obstacle in liis way, disclaims a part of his 
original 'demand. Hère, as there, the part yielded and abandoned, 
cannot subsequently be set up as protected by the patent. The argu- 
ment based on the fact that the language of the claim was not 
changed, has little force. The patentée haviug agreed to omit this top, 
and obtaining his patent by this means, the claim must be read 
accordingly, even though this may llmit the scope to which it other- 
wise would be entitled. 

We attach little importance to his subséquent conduct in applying 
for and taking the "Macbeth patent" If it is virtually for the same 
top as that withdrawn from the former patent, his conduct in taking 
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it was à répétition of hiS déclaration tàat this top was not ënibraced 
in the former patent; but this could add nothing to the force and 
effect of what preceded it. The record of tlie office was a conttnuing 
déclaration to the public that this design was not embraced in the 
patent under considération. If the "Macbeth patent" is not, as the 
plaintiff asserts, for the prism top, the effect of bis former conduçt is 
not wealiened, but rather strengthened by taking this patent; for in 
such case it not only was at the time, but continues to be an asser- 
tion that the manufacture of this top is open to ail who may choose 
to engage in it A decree wUl be entered in acc(H-âa<Iice with this 
opinion. , 



MACBETH et aL v. GILLINDBE et al. 

(Carcult Court, B. D. Pennsylvania. NoTember 17, 18910 

No. 6. 

l. DsBiQHED Patents— Infbingbmbnt. 

In determJmng whether a design patent is Infringed, the test te whether 
the aUeged hifringhig article présents to the eye of an ordinary purchaser 
the same appearance as the patented article. 

3. Sams— Designs fob Lamf Chimnetb. 

Letters patent No. 14,373, Issued October 30, 1883, to Gfeorge A. Macbeth, 
for a derïgn for lamp chimheys, consistlng of a so-called "pearl top," ar«i In- 
fringed by one who manufactures or seUs a lamp chlmtiey prësentlûg'the 
Bame appearance to the eye of an ordinary purchaser; and It Is tomaterlal 
whether such appearance was cansed intentlonaUy, or by the wom condi- 
tion of the tools by whlch they are made, as clalmed by défendants. 

In Equity. Bill by Macbeth and others agaiost Gillinder and 
others, constituting the firm of Gillinder & Sons, for inlringement 
of letters patent No. 14,373, granted October 30, 1883, to George 
A. Macbeli, as assignée of Henry Dietrichs, for designs for lamp 
chimneys. The patent was heretofore sustained, and an injunction 
granted. 54 Fed. Eep. 169. The cause is now heard on motion for an 
attachment for violating the injunction. Keferred to a master to 
ascertain the f acts. 

James L Kay, IVancis T. CJhamberg, and Geoi^ H. Ohristy, for 
plaintiffs. 
George Harding and Qeorge J. Harding, for défendants. 

BUTLEE, District Judge. Haye the resi>ondents disregarded 
the injunction? The decree of the court limited the patent to 
chunney tops with circular or flared mouth, "having a beading, or 
similar omamentation, raised aboive," so as to présent a pearl-like 
appearance — which the complainants call a "pearl top." The 
reasons for this limitation are stated in the opinion flled. The 
only feature of the case, as then presented, which calléd for ex- 
tended remark, was that arising from the complainants' effort to 
extend the patent so as to cover the respondents' "prism top," 
The validity of the patent, and its infringement by the manufacture 
or sale of the "small pearl top," before the court, had been settled 
in a former suit. We had no occasion, therefore, to remark upon 
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the dîstlBgnisliîngtîeatareB of thé "pearl top." They are however 
plaMy stated ili 'the spécification and claims of ihe patent, from 
which the following Is quoted: 

"Thè objeot oJ my design la to form an omamentation for the top of the 
chimaey; and it: consists, ' essentially. In a lamp chimney having a clrcular 
edge an^ a beadlng or similar omamentation raised above the said edge. The 
ctiûnoey, a, is blown to shape and flnished by suitable tools, and has the 
inoïitn, b, which is flaped, and the circular edge, c, to give It a neat appear- 
ani^. Baiséà above the circular edge, c, is the beadlng omamentation, d. 
This beading cbnslsts of a séries of globular beads around the edge of the 
ohipiney, tlùs globular beading glvhig a fine finish to the top of the chimney to 
be substantiaï^ the same helght around its entlre edga The beading Is raised 
or extends up above the edge of the chimney, leaving the edge solid below the 
bead. The top of the chimney thua présents to the eye the regular flared cir- 
cular top of the ordinary plain chimney and a finish of beadlng or Uke oma- 
mentation aromid this top, thus çombining the effect of the circular plain 
flnished chimney wlth the fancifolly flnished top. What ï clalm, and désire to 
secure by, letters patent Is: (1) The design for lamp^hlmney tops herein 
shown and describeai consisting In à circular top or edge aid a beading or 
similar omamentation raised above sald edge. (2) The design for lamp-chlm- 
ney tops herein shown and descrlbed, conslstlng In a flared mouth havùig a 
<drcular top or edge and a beadlng or similar omamentation raised above said 
è&g^." ' 

The figures accompanying th.e patent illustrate the meaning of this 
language; and show the "raised beaded edge," and pearl-like appear- 
aS^ç^, vel-y clearly. The question may now be repeated: Has the 
injipctioca been disregarded? , Àmong the tops purchàsed by the 
coiuplainants directly from Gillinder & Sons, as well as ainong thèse 
purchafied 'from others, bearing the flrm's trademark, are several 
which seem, virtually, indistinguishable from the complainants' 
"peaçl top." To the eye of an ordinary purchaser they would pré- 
sent the same appearancej and this is the recognized test in such 
cases. tVhether the resemblaùce anses from design, or from the 
wom condition of the respondents' tools^ — as they allège, — can 
luàke no différence aa respects liàbility for the in jury resulting to 
conipllainants therèfrom. If it arises from the latter cause it must 
be asçribed to negligenca In view of the respondents' affidavits 
it would be unsafe to ascribe it to design, and hold them liable 
for intentionaJ disregard of the writ. But a small percentage of 
the èhimneys exhibited infringé. Many of them show prisms 
extending more or lœs above the edge, showing an uneven surface. 
This unevenness, alone, is noty^âowever, important. Tlie crLmping 
must be such as to présent the beaded, pearl-like top, before 
described. 

The case will be referred to Joseph 0. Fraley, Esq., as master, 
to take pifbof and report the exteht of infringement siuce decree, and 
the injtiry sùstained therèfrom; and also to ascertain and report 
the costs to which complatnaiits hâve been, and will yet be, sub- 
jècted by this proceeding. In making the inquiry care must be 
observed to avoid the danger of extending the respondents' liabUity 
beyond the liinit béfôrô stated. The Une between what is, and is 
lièt, an'infriifgômenti is, necesSàrily, dim, and the complainants' 
ïights miist be çonfined to what is clearly within the scope of their 
Jàtent. 
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Fredoict R. QTllindCT makes afflda-vit that he severed his connec- 
tion with the flrin in 1888, before final decree, and that he lias 
Bot been connected with the mannfacture or sale of chimneys since 
that date. The master will Inquiré and report npon this, and will 
ascertain whether Frederick E. Gillinder is rœponsible for the 
manufacture or sale of the inf ringing chùnneys hère invoired. 

The objection to the motion founded on the failure to Berve an 
injunction subsequently to the decree is, under tiie circumstanoes, 
without substanca 



MACBETH et al. v. BUADDOOK GLASS 00., llmlted, et al 

(Circuit Court, W. D. Pennsylvania. July S, 1890.) 

Patents tor Inventions — Febsli^inaby Injonction — Efpbct op Pbiob Dé- 
cisions. 

On a motion ior a prellmlnary Injunction against the infrlngement of 
letters patent No. 14,373, Issued October 30, 1883, to George A. Macbeth, 
for a design for lamp chlmûeys, the ooiu:t will not disregard prior décisions 
sustalning the patent, flpon new évidence, consisting ofthe affidavlts of 
five persons, reating entlrely In Personal recollection after the expiration 
of eight of ten years as to the date of certain alleged prior uses, when there 
are other affidavlts flxlng a later date, and the latter are strongly corrobo- 
rated by circumstances. 

In Equity. Bill by Macbeth & Co. against the Braddock Glass 
Company, Limited, and others, for infringement of letters patent 
No. 14,373, granted October 30, 1883, to George A. Macbeth, as 
assignée of Henry Dietrich, for designs for lamp chimneya Heard 
on motion for prdiminary injunction. Granted. 

James L Kay and George H. Ohrisly, for the motion. 
W. L. Pierce, contra. 

ACHESON, Circuit Judge, (orally.) The patent in suit has alrcady 
been sustained at final hearing in two hotly-contested cases — 
First, by this court in Macbeth & Co. v. Evans & Co.,» and then by 
the circuit court of the eastern district of Peirnsylvania, in Macbeth 
V. Gillinder, 54 Fed. Hep. 169; in which cases it was held also that 
the patent was tnfringed by omamentation sinûlar to that appear- 
ing on the top edge of the lamp chimneys manufactured by the 
défendant company, of which Exhibits Nos. 1 and 2 are samples. 
Upon this state of f acts, then, under the gênerai rule of law applica- 
ble hère, the complainants are entitled to a preliminary injunction 
against the présent défendants. But, notwithstanding the prior 
adjudications, it is now asserted by the défendants that as early 
as the year 1882, before the jKitent in suit was applied for, or the 
patented design was produced by Dietrich, the fine crimping of 
the top edge of lamp chimneys, producing the bead-like omamenta- 
tion complained of as an infringement, was openly and extensively 
practiced at the Independent Company's glassworks, in the city of 
Pittsburgh, and the affidavlts of five persons hâve been offered 

' No opinion rendered. 
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in evidéiiôe ;*o est&bliïà the: tpatli of tlïe î iajlegation. Now, if 
sùch wer© tûdeed ttLfr'fact, it iByeiy remarkable that it was jiot 
shown at tlle heatiagrcbeforetbift; court, in tJie fall of 1884, upon 
the ' motion: for ; a prdiniinary injnnction in thq Evans suit TÎiat 
case was One. of notoriely, and excitçd great interest in the trade, 
and the application for a prelûrûnary injunction was most eamestly 
resisted. But, If this alleged prior use was by any means oiver- 
looked at the prelimiïMi*y,hiearing, ho^^ is it to be accounted for that 
it was net set up as a défense at the final hearing, if the défendants' 
witnesses are correct in what they state? After a careful considéra- 
tion of ail the affidavita, my conclusion is that thèse witnesses are 
mistakën in respect to time. Evidently they testtfy from mère 
recollection, for the particular facts of which they speak as flxing 
dates hare no necessary or natural relation to the main fact hère 
in question. On thé other hand, the etatement of Michael Ward, 
Sr., the manager of the Independent Company's glassworks, that 
the fine crimping with tte bead-likè edect was first iatroduced there 
in the winter of 1884; and after he had been shown a spécimen of 
thé Éiélnplainanta' pearl-top chimnéys, is entitled to great weight. 
Moreoyep, Mr. Ward's testimony is very strongly corroborated by 
that OTijtiie other rebuttîng witnesses, and also by an entry tu 
Charles Fischer's books, so that, uixm the whole, I am entirely 
co^vlI^ced that the défendants' witnesses. are at fault as to their 
recollection as to thô year whén thé design éimilaT to the patented 
design, first came intp use at the îhdependent Glass Company's 
Works, aûd that in fact it was in the, year 1884, instead of 1882, as 
they now" think. 

I hâve only to add'ïihat, in my 6pinion, the Spécimen of the 
défendant cpmpany?8ri.îni»il«;factnre, Exhibit No. 3, is an infringe- 
ment equally with Exhibits No. 1 and No. 2, and that the injunction 
should embrace ail three. Let a preliminary injunction issue against 
the defeadants, in accc^dance with thèse viewB. 

Sur Rule for Attachment for Contempt of Court 

, ' , , (Jùly 5, 1892.) 

PER ÔtJRIAM. The aJaove rule rests on two points— First, whether 
the 20-crimp chimnéys, such as Exhibits Braddock No. 4 and Félix 
& Marston.No. 4, made by défendants, are an infringement of the 
Dietrich patent in suit; and, second, whether the défendants are 
guUty of violation of the injunction by the disposai of the enjotned 
stock. ÇThe court has no doubt whatever but that the 20-crimp chim- 
ney is as much an infringement as the chimnéys Braddock Nos 1, 2, 
and 3 enjoined, but it has decided to look upon this rather in the light 
of an inconsiâerate, than of a "willful, act 

As to tbe second point, there is a possibility that the chimnéys 
bought i?^ .Çbicago might hâve come into the hands of Félix & Mars- 
ton othêrwilsç than thyough the Braddock Glass Company, and the 
court has dçcided to give the défendants the beneflt of every doubt, 
so that weiwill not hold them guiliy (^contempt. W^ will lierefore 
make an order discharging the rule, aiiûd ordering that the défendants 
pay the costs of the investigation. 
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IMPROVBD FIG SYRUP CO. et ai v. CALIFORNIA FTO STBUP 00. 

(Circuit Court of Appeals, Nlnth Oironlt Jauuary 30, 1893.) 

No. 70. 

1. Tbade-Mabk— Equitt— Dechivinq the PoBLia 

AVMle a court of equlty wlll net protect a trade-mark based on mlsrepre- 
eentatloii and deceit, and intended to decelve and defraud the public, yet 
where the testimony In an action to enjotn an infrlngement falls to show 
that plaintifl has attempted to practice any fraiid, or impose upon and 
damage the public, the court will not refuse to ext«id its aid. 

8. Sahb — What will bb Pkotkctkd — "Steup op Figs. " 

The phrase "Syrup of Figs" adopted by the manufacturer to dealgnato 
a médical préparation, composed In part of flg syrup, and which, during 
a course of trade, has beoome known to the public by such name, indlcates 
the orlgin of the préparation, rather thau its quality or nature, and oonsti- 
tûtes a valid trade-marlc 

8. SAUI^-lNFBINaEHBKT. 

The use, to deslgnate a médical préparation, of tlie phrase "Improved 
Flg Syrup" upon Iwttles, wrappers, and devloes, resembUng in appearanoe 
a similar préparation manufactured and sold under the name of "Syrup 
of Figs," and caiculated to deceive and mislead the public, will be enjolned 
as an infrlngement of trade-mark. 

Appeal from the Circuit Cîourt of the United States for the North- 
ern District of Califomia. 

In Equity. Suit by the Califomia Fig Syinip Company against 
the Improved Fig Syrup Company and others to enjoin the infrlnge- 
ment of a trade-mark. A demurrer to the bUl was overruled, (51 
Fed. Eep. 296,) and the circuit court subsequently made an order 
continuing a temporary restraining order against défendants. 
Défendants appeal. Affirmed. 

John L. Boone, for appéUants. 

Warren Olney, (Paul Bakewell, of connsel,) for appellee. 

Before GILBEET, Circuit Judge, and MOREOW and BEATTY, 
District Judges. 

BEATTY, District Judge. This is an appeal from an order of 
the circuit court of the northem district of California, continuing 
a temporary restraining order against appellants pendente lite. 
It appears from the complaint that the appeUee for a number of 
years last past has been engaged in the manufacture and sale of a 
liquid médical préparation, designated by it as "Syrup of Figs;" 
that such désignation has been pressed upon the bottles contattdng 
the préparation, and printed upon the paper boxes containing the 
bottles, and that, through such and other means during a long 
course of trade. the medicine has become known to the public as 
"Syrup of Figs," also as '*Fig Syrup," and appéUee's name as 
"Califomia Fig Syrup Co.," "Fig Syrup Co.," and "Syrup of Fig 
Co.," to such an extent that business letters conceming the same 
refer to it and appellee by such names and terms; that appellee 
was tiie flrst to manufacture such préparation, and to adopt and 
ase the name so g^ven to it; that, subseiquently, the appeUanta 
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commenced the manufacture of a medîcine claimed by tliein to be 
a Vtkë réinedy for a similar purpose, wMch they styled "Improved 
Fig SjT}^," put up in bottles and paper boxes resembling in size, 
ehape, and appearance tliose used by appellee; and the complaiat 
further allèges tbat the préparation of appellants is sucb, and 
offered under name and appearance so closely resembling that 
nsed by appellee, that the public are most likely to be deceived 
into the purchase of one for the other. A demurrer to the com- 
plaint was overruled, and upon a showing by afadavits, under an 
order to show cause why the temporary restraimng order granted 
upon the âling of the complaint should not be continued pending 
thé action such restraining ordw was continued. 

T3ie açpeUants nûwsay that "the oijly question that arises 
undJOT this appeal is whether,,on the facts set out in the complaint 
and aflSdavits, the complaraant is entitled to an injunction. Ee- 
spondents demurred to the complaiat on several grounds, but the 
delnuiTer was overruled by the court. The grounds of demurrer 
arei jKbvétèr, the grounds upon which we maintain that an in- 
junciaQii should not be granted," but the argument which followa 
is based upon other questions than those appearing alone from the 
complaint and deniurrer. 

Thé fli*st point raiséd by appellants — that courts will not pro- 
tect the trade-marks of manufaçturers of patent or quack medi- 
cinés-Tneed not be dlécùssed, for the reason tiiat it does not satàs- 
factorily appear from 'the record that appellee's préparation is such 
a medîcine. 

It is next urged that the appellee has no standing in a court of 
equity, because in the représentations it has made concerning ita 
medicine it has practiced deceit and fraud ui)on the public. If 
this were clearly established by the évidence, it would be ground 
for reversai. Trade»marks which are based upon misrepresenta- 
tions apQd deceit, and especially such as are intended to deceive and 
defraud the public iuto the pûrChiase of articles for what they are 
not, — into the belief they are valuable, when deleterious, — ^wUl 
not be protected by the courts. There is too much reason for the 
assertion that "there is not a thing that we eat or drink or wear 
which is pure or genuine." To protect a dishonest manufacturer in 
a fraudulent and deceptive trade-mark would be simply to aid him 
in fraud; to add to his unlawful gain by assisting him in palming 
off upon the public his worthless wares as valuable, and thus 
disconrage, injure, aiid bankrupt the honest dealer, as well as to 
impose upon the public. Upon a proposition so plain, discussion 
or the citation of authorities would seem unnecessary, but we 
may, in this connection, refer ta Medicine Co. v. Wood, 108 U. S. 
218, 2 Sùp. et. Eep. 436, and the cases theretn cited. WMle we 
agrée wlth appellants as to the doctrine, we are not satisfled from the 
évidence that the appellee has att«npted to practice any fraud or 
impose upon and damage the public. 

liiè appeUants contend that the phrase "Syrup of Figs" is merely 
descriptive of the préparation, and therefore cannot be adopted as 
a -trade-mark.' It is not alwayS elear when this doctrine invoked 
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by appellants is applicable, but the facts and tbe manner of the 
use of the words, symbols, or signs adopted in a paj?ticular case 
will aid us in reaching a conclusion. Generally, any words, 
marks, or symbols may be adopted as a trade-mark wMch are indi- 
cative of the origin or ownership of the manufactured article; but 
those used simply to describe the quality, kind, or nature of the 
article cannot be so appropriated. The law, as stated in Canal 
Ca V. Clark, 13 Wall. 322, bas been quoted with approbation in 
Manufaoturing Co. v. Traîner, 101 U. S. 51; Lawrence Manuf'g 
Co. V. Tennessee Manuf'g Co., 138 U. S. 546, 11 Sup. Ct Rep. 396,— 
and other suprême court cases, — and is that "words in common use, 
with some exceptions, may be adopted, if at the time of their adop- 
tion they were not employed to designate the same or like articles 
of production. The office of a trade-mark is to point out dlstinc- 
tively the origin or ownership of the article to which It is afftxed; 
or, in dther words, to give notice who was the producer. This 
may in many cases be done by a name, a mark, or a device well 
known, but not previously applied to the same article. But, though 
it is not necessa^ that the word adopted as a trade-mark should 
be a new création, never before known or used, there are some limita 
to the right of sélection. This will be manifest when it is consid- 
ered that in ail cases whére rights to the exclusive use of a trade- 
mark are invaded, it is invariably held that the essence of the wrong 
consists in the sale of the goods of one manufacturer or vendor as 
those of another, and that it is only when this false representar 
tion is directly or indirectly made that the party who appeals to 
a court of equity can hâve relief. This is the doctrine of ail the 
authorities. Hence the trade-mark must either by itself or by 
association point distinctively to the origin or ownership of the 
article to which it is applied. The reason of this is that, unless 
it does, neither can he who flrst adopted it be injured by any appro- 
priation or imitation of it by others, nor can the public be deceived. 
The flrst appropriator of a name or device pointing to his owner- 
ship, or which, by being associated with articles of trade, has 
acquired an understood référence to the originator or manufacturer 
of the article, is injured whenever another adopts the same name or 
device for simUar articles, because such adoption is, in eflect, rep- 
resenting falsely that the production of the latter are those of the 
former. Thus the custom and advantage to which the enterprise 
and skiU of the flrst appropriator had given him a just right are 
abstracted for another's use, and this is done by deceiving the 
public, — ^by inducing the public to purchase the goods and manufac- 
tures of one person supposing them to be those of another. The 
trade-mark must therefore be distinctive in its original significa- 
tion, pointing to the origin of the article, or it must hâve become 
such by association. And there are two raies which are not to be 
overlooked. No one can claim protection for the exclusive use of 
a trade-mark or trade-name which would practically give him a 
monopoly in the sale of any goods other than those produced or 
made by himself. If he could, the public would be injured, rather 
than protected, foi* compétition would be destroyed. Nor can a 
v.64F.no.l — 12 
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genetio name, or a name merely 'descriptive of an article of trade, 
of its qualities, ingrédients, or cliaracteristics, be employed as a tirade- 
mark, and the exclusive use of it entitled to légal protection." 

The phrase "Syrup of Figs" is in no sensé a generic one. It is noit 
a name of a natxu-^ product, or of a class of natural products. If 
such an article exlsts, it must be the resuit of a manufacturing 
process. So far as we are adrised, the name never existed, nor 
was it applied to any natural or artificial product, untîl formulated 
by appdlee of words of no prior association, and by it used to des- 
ignate its préparation. Even if such medicine wêre made entirely 
of Û^, it is still a new name, applied to a manufactured, and not 
a natural product; hence indicates rather its origin, than its quai- 
ity, or even its natura It is not, however, claimed by appellee that 
its préparation is a product of figs alone, but that it is produced 
from a cômbination of the juice of figs with other plants. In 
this light, the phrase is not "merely descriptive of an article of trade, 
of its qualities, ingrédients, or characteristicsi" Appellants claim 
the préparation is not made of flgSy nor do they daim, nor has it 
been ehown^ that their production is pure syrup of figs; but, as theirs 
also appears to be a cômbination of différent articles, neither are 
they entitled to the name as a generic or descriptive one. Why, 
then, should they use it, or any words or phrases in similitude there- 
of, unless it 'be thereby to induce the public to beHeve that the goods 
sold by thran are those manufactured or produced by the appellee; 
thus palming off the former as those of the latter, which the law 
saya shall not be done. That such has been appellants* design wè 
are constrained to believe when we Consider the character and size 
of their bottles, their paper boxes, the printing on each, and other 
matters connected thereWith; for, it appearing that the terms 
used are not merely descriptive of the préparation in either case, it 
cannot be conceived that it was purely by accident that appellants 
adopted the terms and appliances they hâve to make known to the 
public, and dispose of, their goods. While there is a différence 
between the two, there is stUl such similarity as we think wou'd 
lead many purchasers — the consumer, though not likely the gênerai 
trade dealer — to purchase one for the other. It is against the prob- 
ability of such impositions upon the consuming class of the public 
that courts will extend their protection. "What degree of re- 
semblance is necessary to constitute an infringement is incapable of 
exact définition, as applied to ail cases. AU that courts of justice 
can do in that regard is to say that no trader can adopt a trade-mark 
so resembling that of another trader as that ordinaiy purchasers, 
buying with ordinary caution, are likely to be misled." McLean v. 
Fleming, 96 U. S. 251. 

As we construe the restraining order of the court below, it 
eimply excludes the use by appéUants of trade-marks, bottles, 
wrappers, and devices used in offering their préparation to the 
public similar toi those applied by api)ellee to its préparation for 
a similar use and'purpose. Appellants are not restrained fram 
making their medicine, but from offering for sale or selling it under 
such or any drcumstances, déclarations, or représentations that it 
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may be taken as the préparation made and offered to flie public by 
the appellee. We haVe not deemed it necessaiy to enter into 
any lengthy discusàion of the law on the points raised on this hearing, 
as they are fully settled by other courts, and moreover, the cause is 
still pending for final trial; but we think the facts before the lower 
court clearly justifled the conclusion it reached, and its order and 
judgment, so far made, are afflrmed. 



HEFEL V. WHITELY LAND CO. 

(Circuit Court, D. Indiana. February 2, 1893.) 

No. 8,808. 

1. COPYBIOHT— FOBM DP NOTICB. 

Act June 18, 1874, (18 St. at Large, p. 78,) prescrlbes the followlng alter- 
native fonn of notice of clalm of oopyriglit: "Copyright, 18—, by A. B." 
Meïâ, tiiat the followlng notice on a map: "Copyright entered according to 
a«t of congress 1889, by T. C. Hefel, civil en^eer,"— Is sufflcient, since it 
dtSers froin the prescribed formula, only by including words whicb are 
mère surplusage. 

2. SaMB— StaTUTHS— CONÏ'MCTmG Pbovisions. 

Act June 18, 187é, relating to copyright, (18 St at Large, p. 78,) prevalls 
over Eev. St. 1878, § 4962, with whlch it is in conflict, by virtue of Bev. St. 
§ 5601, which provides that acts passed after December 1, 1873, are to be 
taken as passed subséquent to the revision. 

At Law. Action by Toney 0. Hefel against the Whitely Land 
Company to recover penalties for infringement of copyright Heard 
on demturer to the déclaration. Overruled. 

J. N. Templer & Son and Morris, Newberger & Cîurtis, for plaintifl. 
Ryau & Thompson, for défendant. 

BAKER, District Judge. Action to recover penalty for infringe- 
ment of a copyright of a map. The déclaration, which is in two 
counts, allèges in each that the plaintifE is the author and proprietor 
of a certain map entitled "Hefd's Natural Gas and City Map, Muncie, 
Indiana;" and that the same has been duly copyrighted by compli- 
anoe with the acts of congress; and charges that the défendant, 
in violation of his rights as such author and proprietor, has infringed 
his copyright by the publication of 10,000 copies of the map in and 
on a paper caUed "The Whitely Bulletin," for which infringe- 
ment the plaintiff seeks to recover as damages the penalty provided 
by statute. The défendant demurs to each count of the déclaration, 
upon the ground that itfails to show that the plaintifE has obtained 
a valid copyright upon his map. The map in question is referred to 
in each count of the déclaration, from which it appears that the only 
notice of the copyright given on the map itself is by printing upon 
each copy and issue thereof the followlng words: "Hefel's Natural 
Gas and City Map, Muncie, Indiana, made by T. C. Hefel, civil engi- 
neer. dîopyiight entered according to act of congress 1889, by T. C. 
Hefel, civil engineer,'' — and the only question rajsed by the demurrer 
and argued by couns^ is whether this shows a sufiQcient notice to 
entitle the plaintiff to maintain an action to recover the penalty 
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provided by statuts for the infrmgement of a dopyri^té (3oimsel 
for défendant dte and rely on section 4962, p. 959, Eev. St. U. S. 
1878, (2d Ed.,) as the one which governs in this casa This sec- 
tion, so far as material, is as follows: 

"No person shall malntaJn an action for the Infrlngement of hls copyright un- 
less he shall glve notice tliereof, • * • If a map, * • * by Inscrlblag upon 
some portion of ttie face or front thereof * • * the followlng words: 

'Bîntered acoordlng to act of congress In the year , by A. B., ta the office 

of the librarian of congress, at Washington.' " 

If this section wer© the one applicable to the caseï, the demurrer 
would be well taken. The plalntifl has net adopted the formula 
for his notice prèsciibed in the above-quoted section. He has used a 
portion of the formula, but has offlitted the words "in the office of 
the librarian of congress, at Washington." It is not necessary to 
discuss the natural rights of authors ia their Uterary productions, 
nor to détermine whether in this country, aside from the rights 
secured by statutes, they can maintain an action to recover dam- 
ages for the unauthorized appropriation of their -vTritlng». This 
action is brought to recover the penalty denounced by the statute 
against the iafringer of a copyright. The statute is highly pénal 
in its character, and must be strictly construed. Givîngit such a 
construction, the omission of the above-quoted words would be fatal, 
if there was no other statute applicable to the case. Jackson v. 
Walkie, 29 Fed. Eep. 15. 

Section 5601, Eev. St. XJ. S. 1878, provide» that "the enactment of 
said revision is not to affect or repeal any act of congress passed 
since the Ist day of December, one thousand eight hundred and 
seventy-tîiree, and ail acts passed since that date are to hâve fuU 
eflect as if passed after the enactment of this revision; and, so far 
as such acts vary from or conflict with any provision contained 
in sald revision, they are to hâve effeet as subséquent statutes, and as 
repealing any portion of the revision inconsistent therewith." Con- 
sequently the act of June 18, 1874, (18 St. at Large, p. 78,) is the one 
wMch must be looked to in determining the sufficiency of the déclara- 
tion. .Section 1 of that statute, so far as material to this case, pro- 
vides "that no person shall maintain an action for the infrlngement 
of his copyright unless he shall give notice thereof, * • * if a 
map, * * * by inscribing upôn some visible portion thergof 
• • • the following words, viz.: 'Entered according to act of 

congress, in the year — , by A.- B., in. the office of the librarian 

of congress, at Washington;' or, at his option, the word 'Copy- 
right,' together with the year the copyright was entered, and the 
name of tiie party by whom it was taken ont; thus, 'Copyright, 18 — , 
by A- B.'" The notice alleged to haVe been inscribed on ©ach 
copy of the map is in the following words: "Copyright entered 
according to act of congress 1889, by T. C. Hefel, civil engineer." 
Tte notice embodies the exact words required by the last formula 
prescribed in the statute, with the additional words "entered accord- 
ing to act of congl^ss," and the wordë "civil engineer" following the 
author'a nome. Thèse additional words sîmply ampllfy th© formula 
preecribed by the statute, without in any manner affecting its mean- 
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ing. They are to be regarded as surplusaga The maxim, "utile per 
inutile non vitiatur," is décisive. Patterson t. U. S., 2 Wheat. 221. 
The déclaration is suffîcient, and the demurrer i« overruled. 



THE CITT OF NEW YORK 

STEVBNS et al. v. THE CITY OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. Febnmry 7, 1893.) 

1. Admiraltt — Appeal. 

Altliough the opinion of the trial judge In an admlralty case wUl not be 
dlsturbed on appeal as to questions of fact dependlng upon the credlbillty 
of witnesses examlned in his présence tinless there Is a declded prépon- 
dérance of évidence the other way, his décision rendered without an opin- 
ion cannot be revlewed conformably wlth that rule, and, on appeal there- 
f rom, the appellate court wlll décide suCh questions of fact as best It may 
on reading the record. 

i. CoLiiisioN— Tus AND Steamer at Pieb. 

A tug had instructions from the oflcers of a steamshlp company to as- 
sist one of Its steamers in getting lato her slip, and, in so dotag, take a por- 
tion under her starboard quarter. After the steamer got part way into the 
slip, uslng her propeUers from time to tlme for that purpose, the tug came 
alongside, signaled wlth her whlstle, stopped her englues, and lay alongslde, 
walting for a Une to be passecl, wlth her stem close to the steamer's 
propeller, lier .approach not havmg been noticed by the steamer's crew. 
While In thls position the tug was sucked under and sunk by the startlng 
of the steamer's starboard propeller. Hdd, tliat the tug was négligent in 
assuming such a poslticn, and that the steam.er was not liable. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

In Admiralty. Li'Bel by Stevens and others agalnst the steam- 
ship City of New York for collision. Decree for Ululants. Kespond- 
ent appeals. Eeversed. 

H. G-. Ward, for appellant. 
Jos. F. Mosher, for appellees. 

Before WALLAOE, LACOMBE, and SHIPMAN, Ch-cuit Judgea. 

WALLACE, Circuit Judge. The leamed district judge who heard 
this cause in the court below did not express any opinion in deciding 
it upon the facts or law of the cause, and we are wholly uninformed 
of the reasons which led him to conclude that the libelants were 
entitled to recover. In controversies involving questions of négli- 
gence there is usually less dilïiculty in applying the rules of law to 
the facts than in ascertainlng what the facts really are. In the 
présent case the findings of the triai judge, in whose présence the 
important witnesses for the parties were examined, would hâve 
been most persuasive with this co^3It in determining the facts, 
and probably would hâve been controUing, because the testimony 
is conflicting, and its weight and force dépends upon the crédit to be 
given the witnesses. The demeanor of the witnesses is a material 
4uid Important part of the évidence, which cannot be sent up with 
^e record; and, because this is so, the rule prevails in appeals in 
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adndralty . that JAe opinion of the trial judge will not be disturbed 
upon questions of fact, depending upon th,e credibility of witnesses 
who 'Were: examiaed in his présence, unless there is a decided pré- 
pondérance of évidence the other way. Under the présent circum- 
stances, we must décide ail questions of fact depending upon the 
credibility of witnesses as best we may upon reading the record. 

It bas been urged for the appellees that the décision of the district 
judge, without an opinion, is équivalent to the gênerai verdict of a 
jury upon, the issues of fact, and is necessarUy a décision in favor 
of the libelantS upon ail litigated questions of fact necessary to a 
full recovery. We cannot for a moment assent to this proposition. 
How can à reviewing court know what questions of fact entered 
into the décision until it is informed what the judge decided as mat- 
ter of law? We can hardly suppose in this case that the learned 
judge regajded the steamship as an insurer of the safety of the 
injured tug; but if he did, in the view which we take of the law, 
his décision could not involve any ânding upon the most essential 
facts of the case. 

The facts, as upon the record we deem them to bei, are thèse: On 
the 8th day of October, 1890, the steamship City of New York 
arrived at the port of New York from Liverpool, and the master of 
the steam tug Vifcing, expecting that the steamship would require 
assistance in getting into her berth, which was the slip between 
piers 42 and 43, North river, applied for employment to the superin- 
tendent of the Inman & International Steamship Cîompany, the 
owners of the steamship. He was told by the superintendent that he 
might assist with his tug, and, according to his testimony, he 
was told by the superintendent to use the tug on the starboard 
quarter of the steamship. At that thne the steamship was on her 
way coming up tlie river from the Battery. The tug proceeded a 
short distance down the river, and laid off, awaiting the arrivai of the 
steamship, until after the steamship had passed by pn the starboard 
hand. When the steamship came opposite her berth, she stopped 
her headway, and got her bow into her own slip, at the end of pier 
43. Her stem projected further out uito the river, and was about 
abreast of midway between piers 40 and 41. She fastened a headline, 
and also a breastline, to pier 43, leadùig from her port side, and com- 
menced using her propeUers for the purpose of swinging her stem 
up the nvee against the tide, and straightening into her berth. The 
tide at this time was ebb. She lay in this situation some little 
time, working a little into her slip, using her starboard propeller 
to back, and her port propeller to go ahead, and being assisted on her 
port side by the tug Pulver. Two other tugs were lying on her port 
side waittng to assist her. While the steamship was in this situa- 
tion, and was thus maneuvering, and during a momentary interval 
in which her propellers were not in motion, the Viking came up, 
and went under the stem, and towards the starboard quarter of 
the steamship. The Viking was 90 feet long, and 20 feet in width, 
There was a schooner lying at the end of pier 41, and a steamer 
lying on the northerly side of the pier, and in the position of the 
steamship there was not sufftcient room between her and pier 41 to 
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enable the tug to push her at right angles, or to assist her witli any 
advantage without being made fast to her by a line. Beyond pier 
41, the slip between that pier and pier 42 was clear. Wlien the tug 
passed under the stem of the stearnship she entered the triangular 
space between the stearnship and the end of pier 41, and tooted her 
whistle to indicate her présence, and attract the attention of those 
in charge of the stearnship. She then ran her bow up to the steam- 
ship's side and stopped, intending to pass a line to the stearnship, and 
waited for some of the steamship's crew to appear and make it fast. 
At this time her stem wa« opposite and about 20 feet away from the 
starboard propeller of the st^mship. Those in charge of the stearn- 
ship were at the time busy looking after the lines and tugs on her 
port side, and did not hear the whistle or know of the présence 
of the Viking. About this time, and while the Viking was lying, 
with her engine stopped, in the position stated, the stearnship had 
occasion to use her starboard propeller, and it began to move, and 
the Viking was drawn against it by suction, and bo badly eut by the 
blades that within a few minutes she sank, The master of the Vi- 
king testifles: 

"We laid there a moment, and nobody came for the Une, and the first thlng 
I knew the ship started her starboard propeller ahead. I immediately rang to 
go back wlth the jlngle bell, full speed; but the suction being so great, before 
we could get back far enough to clear the propeller, It had sucked us under 
Bldeways." 

The master had frequently assisted océan steamers to make thetr 
berths, knew how they maneutered on such occasions, and knew 
that in the situation of the stearnship she would hâve occasion to use 
her prt^Uers at short intervais from time to time. While his tug 
hàd been lying astern of the stearnship the latter had stopped her pro- 
pellers momentarily several times, and then put them again in 
motion. The évidence does not indicate that there was any arrange- 
ment or understanding between the two vessels by which the Viking 
was expected to take her position at any particular place on the 
starboard quarter, or begin her active services at any particular 
time. Her master testifles that, according to the customary way of 
performing such services, he was to détermine for himself when and 
where he should place his tug in position, without waiting for orders 
from the stearnship. 

Upon thèse facts we are unable to see how any négligence can 
be imputed to the stearnship, and think that the tug received her 
Injuries by reason of her own want of proper care. There is no nile 
of law which compels a steam vessel to forego the use of her motive 
power, or its applianoes, in executing her ordinary movements 
and maneuvers. Her propellers, though dangerous to other vessels 
or objects coming in contact with them, are not outlaws. They are 
necessary instrmnentalities for the purposea of commerce and nav- 
igation. The law merely imposes upon those who use them the 
obligation to do so without causing unnecessary harm to others, 
and, in this behalf, to exercise ail reasonable care and circumspèction 
in order to avoid doing injury. The Nevada, 106 U. S. 154=, 159, 1 
Sup. et. Eep. 234. The measure of care to be exercised by a steam- 
ahip in the use of her propellers differs under différent circmn- 
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stances; aad the same nile of law which would exonerate an 
employer from the conséquences of an injury to a seirant cauaed 
by A risk toherent in the service which the latter was hired to peP'- 
form ■wiH exonerate a steamship from responsibUity for an injury 
. cansed Igr a simîlar risk received by a tug whUe in its employ. It is 
the duty of the employer to use due care to avoid expostag the 
Berrant to extraordinary risks which the latter camiot reasonably 
anticipate; but he is not bound to provide against the risks which 
are necessarily incident to the service to be rendered. Thèse are 
implied conditions of the contract of hiring, and there is no reason 
why they are not as apphcable to the relation of steamship and tug 
as to that of ordinary master and servant 

In the présent case the tug engagea to assist the steamship for 
an occasion in which aU who were to participate knew that it was 
nsual, and to a greater or less degree indispensable, for the steam- 
ship to use her engines and propellCTs, and in which she would be 
required to use them intennittentiy, but more or less constantly, 
throughout the opération of getting into hOT berth. Kone of th&n. 
Bupposed, or had any right to suppose, that the steamship would re- 
mit the use of her propellers awaiting the aarival or any of ihe 
subséquent movements of the tug. In engaging for the service the 
tug held herself out as experienced and compétent to facilitate the 
opérations of the steamship, without embarrassing her unneoessarily, 
and at the same time as compétent to exercise due care for her own 
safety during the work. The steamship on her part undertook not 
to expose the tug to any extraordinary risk while «aigaged in the 
service. Those being the implied conditions of tide contract, the 
steamshjip had a right to assume that the tug would exercise reason- 
able care for her own safety, and would not expose herself to péril 
by ^gotng imnecessarily into too close proximity to the propeller 
whfle it was in motion, or when it was lïkely to be put in motion. 
Consequently there was no breach of obligation upon her part in 
putting her propeUer in motion when and as she did. We do not 
say that it would not hâve been her duty to stop the movement of 
her propeller if she had been aware that the tug had gone danger- 
ously near it, and was lying there with her engine stopped. Whether 
it would hâve been or not, it sufSces that this is not such a case. 
The steamship did not know of the tug's présence dangCTously near 
the propeller. If she ought to hâve known from the tooting of the 
tug's whistle that the tug was ready to begin work, she was not 
bound to khow, and did not hare any reason to suppose^ that the 
tug had placed herself iu a critical and perilous location. 

The master of the tug, acting on his own judgment^ chose a place 
to wait for the steamship to take the Une where the tug would 
be exposed to just such an accident as happened in casé the steam- 
^ip should use her starboard propeUer. He not only put her dan- 
gerously near the propeUer, but he stopped her engine, so that she 
was not under fuD control. He did thîs When he knew, or was 
bound to know, that the steamship would shortly hâve occasion 
to use her propeUer. He did this also when he knew that the 
steamdiip was not àware that his tug Was ready to begia work, 
because no oné from the steamship had responded to the signal 
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given by t"&e tug — th.e tdoting oï lier whistle — as ahe was approach- 
ing the steamship. The accident to the tug was caused by his 
négligence in going to and remaining in an unsafe place, when he 
shonld hâve stopped her at a safe distance from tiie steamship's 
propeller. He could hâve done so either before she got so near on 
her way to the steamship's starboard quarter, or in the slip beyond 
pier 41, where she would hâve been perîectly safe; and he should 
hâve kept her there until some one appeared on the steamship to 
take the line. The case is one where a vessel, havtng agreed to do 
a particular duty, and famUiar with aU its ordinary incidents, 
thrast herself unnecessarUy into a position where she was injnred 
by just such a risk as she should hâve anticipated. 

TÎie decree is reversed, and the cause remitted to the district 
court, with instructions to dismiss the libel, with costs of that 
court and of this appeal. 



THE J. B. OWEN. THE B. H. NIOHOLSON. OWEN V. 65,000 BUSHELS 
OF CORN. SAMB v. 49,774 BUSHELS OF RYB. 

(District Court, N. T>. New York. February 1, 1893.) 

DBMDBBAOB— LlABIIilTY OF CONSIGNKB— GkAIN BlOCKADB. 

Two vessels laden with grain from CUcago arrived at Buffalo on Frlday 
at 6 P. M., consigned to elevators with New York Central KaUroad connec- 
tions. There were 28 beats ahead of them. The amotint of grain In 
Buflalo awalting transshipment east was vmprecedentect, and navigation 
was about to close. There waa no demand that the consignées or their 
agents should f urnish another elevator, and no claim for damages was made 
untU after the grain was imloaded. The consignées were not négligent In 
failtng to procure an elevator before Monday, and it dld not clearly ap- 
pear that during the foUowing week any other elevator could hâve released 
the vessels sooner than that to which they were consigned, and certainly 
none with New York Central connections could hâve done so. There was 
no stipulation as to lay days. Held, that the consignées were not Uable for 
the damage resulting to thè shlp owner from a delay of 10 days in unload- 
ing. 

In Admiralty. Libel for freight and damages, in the nature of 
demurrage, for the détention of libelant's vessels at the port of Buf- 
falo for 10 days, from November 27 to December 7, 1891. Decree fop 
libelant for freight and interest thereon, but disaUowing demurrage. 

Qeorge Clinton, for libelant. 
Charles A. Pooley, for respondents. 

COXE, District Judge. The steamer J. E. Owen left Chicago with 
the schooner E. A. Mcholson in tow November 20, 1891, and arrived 
at Buffalo Friday, November 27, 1891, at 6 P, M. The Owen carried 
a cargo of corn, consigned to the order of the shippers under a bUl 
of lading contatning the foUowing provisions: "Order of Boyden and 
Co. Notify Mcintvre and Wardwell, New York. Care of G. J. Eoss, 
AgL N. Y. C. R. R., Buffalo, N. Y." The Nicholson carried a caTgo 
of lye consigned to the order of the shippers under a bUl of lading 
containing the following provisions: "Order Irwin Green & Co. No- 
tify Power, Son and Co., New York. Care S. D. Caldwell at City 
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eletatiolr, Buflalo, N. Y." Neithet biU of loding had aioy provision 
for lay iflays or demurrage. There were 28 boats akead of the Owen 
and the McbolBon at the Oity élerator waitîng to be unloaded, and, 
although nine of thèse were sent to other elevators, the libelant's 
boats were not unloaded nntil December 7th, and 8th — about ten 
days afteir their arrîvaL There was no demand that the consignées 
dr their agents should furnish another elevator, and no daim for 
damages was made nntil after the grain was unloaded. The vessels 
arrived nearly at the olose of navigation. There was at the time an 
ùnprecedentéd amount of grain in tte harbor of Buffalo waiting for 
transshiphient to the east The City elevator was working night 
and day. Ail the other elevators having railroad connections, were 
being taXéd to their utmost capacity. There was no delay to the 
boats at the -City elevator other than that occasioned by waiting for 
their tum. There are over 30 elevators at the iwrt of BufiEalo, but 
the évidence is net at ail conclusive that the cargoes iu question 
could hâve been unloaded at any of thèse after November 29th, 
which was Sunday. The agent of the vessel owners, whose duty it 
was to attend to the unloading of the vessels, testifles that during 
the week beginning with the 30th "there was still a little room;" 
but whether there was room to receive cargoes aggregatiag nearly 
115,000 bushels does not appear. There is évidence tending to show 
that on the 28th the cargoes might hâve been received at the Wells 
and WUkinson elevators, but it does not appear that the offer was 
communicated to the consignées. The Wells and Wilkinson eleva- 
tors weré controUed by a competing railroad, and the cars of the New 
York Central Railroad were not permitted to load there. The ves- 
sels arrived late Friday afternoon, Sunday was a dies non, and it 
would seem that ail the witnesses agrée that no négligence can be 
imputed to the consignées in faUing to procure an elevator bef ore 
Monday. After that day a fair statement of the mtuation would 
seem to be that no elevator having connection with the New York 
Central EaUroad could hâve been obtained, and it is at least doubt- 
ful on the proof whether an elevator having any raUroad connec- 
tions could hâve been had. The grain might, perhaps, hâve been 
received at the Watson, Black Diamond and Cyclone elevators, but 
thèse were only used for storage purpcœes and for transferring grain 
to canal boats. Their use by the consignées would hâve occasioned 
great inconvenience and expense. They were whoUy unsuited to 
answer the required needs. 

What is the law applicable to this situation? 

Demurrage is an extended freight or reward to the vessel in com- 
pensation of the eamings She is caused to lose improperly. Strictly 
speaking, demurrage can only be recovered where it is resein^ed by 
the charter party or bill of lading. Where no such express réser- 
vation exists the remedy is by an action, in the nature of demurrage, 
for damages for the wrongful détention. Gage v. Morse, 12 Allen, 
410. Every wrongful détention may be considered a demurrage, but 
in the absence of an express agreement damages can only be recov- 
ered upon proof that the delay complained ôf was due to some fault or 
négligence on the part of the respondent. The ourden of proving this 
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is upon the libelant. KUey v. Cargo of Iron Pipes, 40 Fed. Eep. 605. 
If the consignée haa a right to demand that tke cargo shall be de- 
liyered at a particular dock he is not guUty of fault in requiring the 
libelant's vessel to take her turn with other waiting vessels. "'rt'Tiere 
no lay days are provided for he is not liable for delays accruing with- 
out his fault. Cross v. Beard, 26 N. Y. 85 ; Wordin v. Bemis, 32 Conn. 
268; The Glover, 1 Brown, Adm. 166; Clendaniel v. Tuckerman, 17 
Barb. 184; Towle v. Kettell, 5 Cush. 18; Weaver v. Walton, 5 CM. Leg. 
N. 125; Abb. Shipp. 311-313. Where by reason of any unusual or'un- 
expected occurrence several vessels arrive together at the dock to 
wliich they are consigned, the consignée is not obliged to procure 
other docks, but the vessels must respectively await their turns. 
Fulton V. Blake, 5 Biss. 371. The consignée under a bill of lading 
in which no time is stipulated for uidoading is not liable for the 
détention of the ship in the London docks, if she is there unloaded 
in her tum. He is not responsible for delay occasioned by the 
crowded state of the docks. Bodgers v. Forresters, 2 Camp. 483; 
Burmester v. Hodgson, Id. 488. Damages are not recoverable where 
the vessel was detained near the dose of navigation while waiting 
in accordance with custom to be unloaded in its tum at an elevator, 
where there was nothing to show that the delay was unreasonable. 
The only obligation resting on the respondent was to take the grain 
in the usual and customary way, with reasonable diligence. The 
M. S. Bacon, 3 Fed. Rep. 344; Coombs v. Nolan, 7 Ben. 301. The 
consignée is not liable for damages for delay because 17 days elapsed 
before the cargo was unloaded, where the delay was caused by the 
vessel awaiting her tum according to the usage of the port. Bel- 
latty V. Curtis, 41 Fed. Rep. 479; The Elida, 31 Fed. Eep. 420; The 
Mary Riley v. 3,000 Eailroad Ties, 38 Eed. Rep. 254. 

Applying the law to the facts in hand it is clear that the libelant 
is not entitled to damages for the détention of her beats. The onus 
was upon her to prove négligence and she has only succeeded in rais- 
ing a doubt The interprétation of the testimony most favorable to 
the libelant only establishes the proposition that if the consignées 
had been inf ormed of the exact capacity of the other elevators during 
the time in question they might possibly hâve secured the necessary 
room. This, in no circumstances, is suiïicient to establish négli- 
gence. The grain was consigned to elevators having New York 
Central Railroad connections; this was part of the contract; was 
well known to the libelant's agent and, I am inclined to think, ex- 
onerated the consignées from providing another elevator; but assum- 
ing that they were required to look elsewhere the proof falls far 
short of showing that they were guilty of lâches in this respect. 
They certainly were not required to take a floating elevator or re- 
ceive the grain for storage on an island or in canal boats. They 
were at least entitled to hâve their grain go on to its destination, 
and it could not go otherwise than by rail. I am not satisfled that 
they could hâve provided, during the week beginning November 30th, 
another elevator which could hâve released the vessels sooner than 
the City elevator, It is possible that they might hâve doue so, but 
this possibility is not enough. Certainly the court would be un- 
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warrantée! in finding that the libdant bas established by a pré- 
pondérance of évidence that othor elevators havlng railroad con- 
nectionB eould bave unloaded the vessels sooner than tbe City ele- 
vator. AU the witnesses agrée that the situation was unprece- 
dented. An= immense amount of grain had reached the harbor of 
Buffalo. Navigation vras about to close. Every effort was beîng 
made to accommodate thls extraordinary congestion. The elevators 
having railroad connections were being worked night and day. 
Everywher© there was a blockade of greater or smaller proportions. 
The énergies of those engagea in the work of transferring thèse car- 
goes were taxed to the utanost, their time was occupied with the 
daUy routine of this busy period. To hold men so situated respon- 
sible for the greatest care and diligence, to charge them with erery 
item of information and knowledge which was only elieited by a 
protracted judicial investigation, would be to establish a new rule 
of law for the guidance of consignées. Indee«i, after an examlna- 
tion, which was intended to be thorough, I hâve failed to flnd a 
single authority allowing damages in circumstances like those devel- 
oped in the case at bar. Vessel owners can stipulate for lay days, 
if they so désire, but if they prefer not to do so they must take the 
risk of delays occasioned by such phénoménal circumstances as 
thèse which oecurred at Buffalo in November and December, 1891. 
It follows that the libelant is not entitled to damages, but is en- 
titled to recovéir freight in each action and interest from December 
9, 1891, besides costs. 



THE SIKItJS. 

OLIVEH V. THE SIRIUS. 

(Caronlt Court of Appeals, Nlnth Circuit. Febmary 6, 1893.) 

No. 71. 

1. SaiPPiNa— BoTTOMRT Bond— Amount— BSTOPPBL. 

Récitals in à bottomry bond of the amount of advances secured thereby 
are evidetice of the truè amount, but do not estop the obllgor from showlng 
that the amount was In fact less. 

8. Samb— Adtancës on Obliobb's Crédit. 

A ship about to départ on a voyage to a foreign oountry was subject to 
liens for necessarles fumlshed by her agent, and for advances ùiade by 
others on his crédit. The agent rendered to the owner's attomey in fact 
an account which included such advances, and thereupon the attomey, 
wlthout questlonlng them, gave a bottomry bond for an amount sufficlent 
to 00 ver the whole acooimt The bond was expressed to cover certain 
speclded contingent Ilabûlties of the agent, and "moneys pald." Held, that 
it ^ould be construed to include the agent's Ilablllty for such advances. 

8. Samb— Commissions. 

The bond shotild also be construed to cover commissions eamed by the 
agent upon money colleoted by hlm, and oredlted in the account which was 
rendered tO; the attomey in fact. 
1 Samb. 

The obligée had a rlght to use money reorfved for freight after the date 
of the bond In payment of wages and other expenses incident to the pro- 
Jécted voyage, and to meet other debts contracted for by hlm for the ben- 
efit of tbe vessel, and not secured by the bond. 
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B. Samb — AGKKcnr. 

A promise by an agent for a veBsel. to her owners, that she should not 
be sent on a voyage unless her freight outward bound amounted to a 
certain sum, Js revoked by a bottomry bond subsequently glven by the 
owner's attomey In fact to secure advances by such agent, in whlch it is 
redted that the ship Is botind on a certain voyage; and ail responsibillty 
for such voyage rests upon the owner of the ship, who cannot sustain a 
counterclalm to an action on the bond on the ground that the agreed 
amount of the f reight was not secured. 

6. Admibaltt— Appkal. 

An admiralty case on appeaJ should not be remanded for a new trial be- 
cauSe of the erroneons rejection of évidence, slace the appeal is itseU a 
nèw trial, and such évidence, If offered, would be recelved and consldered 
by the appellat»- court. The Portland and The State of Callfomia, 49 Fed. 
Bep. 172, 1 O. 0. A. 224, distlnguished. 

7. Samb— Evidence. 

An appellate court should not reçoive as new évidence In an admiralty 
case a déposition by a witness who testifled in the trial below concemlng 
the very mattérs referred to in the déposition, when no ground for Intro- 
dudng addltional proof is shown. 

Appeal from the District Court of the United States for the North- 
ern District of Callfùrnia. 

In- Admiralty. Libel in rem upon a bottomry bond flled by 
Francis B. Oliver against the British steamer Sirius; John Meek, 
claimant. The district court entered a decree for libelant. The 
claigasmt appeals. AJQrmed. 

E. W. McGraw, (Walter J. Bartnett, of counsel,) for appellant. 
AndroS & Frank, for ap^éUee. 

Argued before GILBERT, Circuit Judge, and HANFORD and 
HAWLEY, Ûistrict Judges. 

HANFOED, District Judge. This is a suit in rem against the 
British steamer Sinus upon a bottomry bond given by the owner, 
through hîs attomey in fact, to the libelant, as security for advances 
made on iEiccount of the ship, and to indemnify him against liabil- 
ities whlch he had assumed by giving certain bonds to release the 
ship from custody under process in suits pending against her. 
iThe bond in suit was executed at San Francisco April 28, 1892. The 
récitals and conditions thereof are as foUows: 

"Whereas, the sald steamshlp is now lylng in the port of San Francisco, and 
bound on a voyage from said port of San Francisco to a port or ports on the 
west coast of Central America, and baok to the port of San Francisco, OaBf or- 
nla; and whereas, saîd Francis B. Oliver has advanced to sald steamer, for 
the purpose of fumishlng her with necessary supplies, and discharging claims 
against her, the sinn of si-steen thousand eight hundred and fifty-seven 94-100 
($16,857.94) dollars; and whereas, said Francis B. Oliver has further beoome 
liable in the sum of two thousand (¥2,000.00) dollars as a surety upon a bond 
given to the United States marshal for the release of said steamer SMus 
from the custody of sald marslial under process Issued ont of the district court 
of the United States in and for the northem district of CaUfomia, la the case 
of La Compagnie du Boleo against the steamer Scandinavia; and whereas, 
the sald John Meek has promised and agreed to secure the sald Francis B. 
Oliver against any and ail llabiUty incurred by hhn by reason of sald surety- 
shlp upon the bond aforesald; and whereas, the said steamshlp is now agato 
lu the custody of the United States marshal, under process issued from 
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the sald district court of the United States in and for the morthem dis- 
trict of CalMonïla,';ln the case of tlie -Cedroa* Istand Mlplng and Milling 
Company agalnstiiie 8t«uner Sirius; and whereas, the saM owner Is 
unable to obtain fonds to pay the sald' dâlm, find is further «aaible to fur- 
nlsh the necessary bond to sald United States marshal to release sald vessel 
from such cnstody, by reason of whlch salé ressel is unable to proceed upon 
her sald voyage; and whereas* the saldFraBclB a. Oliver haa thls day become 
Uable in the soin of five thousand flve hundredi ($5,500.00) dollars as surety 
upon the bond required by law for the releaae of sald vessel from the custody 
of sald marshal; and whereas, the sald owner has been unable to obtain sald 
advances, and saJd release of sald steamer froçi the custody of the marshal, 
from any othe^ person or persons on more advantageoua tenns, and has ac- 
cepted the same from sald Francis B. Oliver, and agreed, so far as he law- 
fully can or may, that the sald seourity shall hâve priority over ail clalms 
agatnst the sald steamship, whether by hlmself or by any other person. Now, 
in considération of the sald advances, and In considération of the llabllity In- 
ourred by sald Francis B. Oliver upon the bonds for the release of sald steamer 
as aforesald, <ihe sald owner hereby agrées to pay to sald ITrancds B. OU ver 
the sum of sixteen thousand eight hundred and flfty-seven 94-100 ($16,857.94) 
dollars wlthln ten days after the arrivai of sald steamer in the port of San 
Francisco, on the oompletion of her sald voyage, wlth maritime interest at 
the rate of «l«ht per cent per annum from the date of this bond, and he 
further agrées to pay at sald tlme such further sum or sums as the sald Fran- 
cis B. Oliver may at sald tlme hâve pald upon the sald bonds to the United 
States marshal, wlth llke maritime interest at the rate of eIght per cent per 
annum from -the date of such payment; and upon llke considération, the sald 
owner further hereby hypothecates the whol« of sald ateamshlp, her tackle, 
apparel, and fumlture, in bottomry, and agrées that the sald steamship is to 
be employed upon the sald voyage to a port or porta on thé west coest of 
Central America, and retum to the port of San Frapd$oo, the sald risk to 
commence from the date hereof, and to continue untU tén days after the 
completion of sald voyage, and the safe arrivai of sald Steamer In the port of 
Saa Francisco. Should, however, the sald cases of the Cedros Island Mlolng 
and MlUIng Company agahast the sald steamer Sirius, and La Compagnie du 
Boleo Bgalnst the said steamer Scandlnavla, not baye been determined and 
settled wlthln ten days after the arrivai of said steamer in the port of San 
Francisco from her said voyage, then this bond shaU nevertheless be due as 
to sald sum of sixteen thousand eight hundred and flfty-seven 94-100 ($16,- 
857.94) dollars, and the sald risk shall continue as to the sum of seven thou- 
sand flve hundred ($7,500.00) dollars untU the final détermination, adjudica- 
tion, and settlement of the sald cases agahist sald steamer, or untU sald Meek 
shaU substitute for sald bottomry in such regard other security satisfactory 
to sald Francis B. Oliver. And it is further agreed that If the sald cases be 
not flnally adjudlcated and settled as aforesald at the time of the arrivai of 
sald steamship at the port of San Francisco from her sald voyage aforesald, 
then the said steamship is to be laid up aiid remaln at some proper and con- 
venlent anchorage In the harbor of San Francisco imtU the final discharge of 
her obligations under this contract. In considération whereof, the casualities 
of the seas are to be on account of sald Francis B. Oliver, and the said John 
Meek doth by thèse présents hypotheoate and assign over to the sald Francis 
B. Oliver the whole of sald steamship; and it Is hereby declared that the whole 
of said steamship is thus asslgned over for the security of the bottomry taken 
by sald Francis B. Oliver, and she shall be dellvered to no other tise or pur- 
pose whatever until payment of this bond Is fluret made, and the premlum and 
Interest that may become due thereon, and the sald Francis B. Oliver is to be 
entltled, in case of loss, to the whole of the salvage of sald vessel, whlch the 
said obligors promise to pay to said Francis B. OUver: provided, however, 
that the said Francis B. Oliver shaU not be llable to oontribute to or make 
good any gênerai or particular average, loss, or expendlture, or other charges 
of a llke nature, whlch may happèn to, or be sustained by, or Inourred in re- 
spect to, sald steamship, or her cargo or freight, upon said voyage. In consé- 
quence of the perUs of the seas or otherwise. Now, the condition of this obU- 
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gatlon Is sucb ttaat K tbe AbOfe-boonden Jolm Meeilc hla administrators or 
«sslgns,, shall and do vréO. and traJy pay, or cause to be paM, to the said 
Francis B. Oliver, hls eze<Bâtor8, admlnlstrators, or assigns, tbe fnll and ]iist 
sam of twenty-four thousaûd three bundlired and flfty-seven 94-100 ($24,357.94) 
dollars, belng the principal of thls boiidj together wlih the premlum and tnter- 
est that shall become due thereon at the time of the safe arrivai of said steam- 
shlp at.her port of destination in manner aforeeald, and shall further relleve 
the s^ld Francis B. Oliver of aU liabUlty upon said bonds In the cases of the 
Cedroâ Mand Mlnlng and Milling Company agalnst the steamship Sirius, and 
ta Compagnie du Boleo agalnst the steàtoshlp Scandinavla, and in case of 
the loas of said steamship shall pay the v^hole of the salvage to the said Fran- 
ds B. Oliver^ then thls obligation to be vold; otherwlse to remain In full force 
and virtue." 

Tbe owner of the Sirius, by his letter dated at San Francisco 
BeptembCT 26, 1891, comstituted the firm or mercantile house ot 
01i\ter & Co., agents for the ship, with authority to coUect her freight 
money and disburse her aceounts. The record fails to disclose 
whether the libelant was associated with others in business under 
said name, or whether he alone constituted the house of Oliver & 
Go.; but from the aceounts introduced in évidence, and the transac- 
tions shown by the testimony, we must necessarily infer that aU the 
adronces which the bond was intended to secure were made by 
Oliver & Co. pursuant to the agency created by the letter above 
referred to. The object of thls suit is to recover only the amount 
of $16,857.94, with maritime Interest at the stipulated rate, on 
account of advances; and no claim is now made on account of the 
Ubelant's contingent liabiUty as a surety upon the bonds given to the 
United States marshaL The owner appears as claimant, and 
défends on the ground that the amount sued for is greater than the 
amount actuaUy due for advances made prior to the date of the 
bond, after deducting proper crédits; and on the further ground 
that the amount due on the bond should be reduced by allowance of 
a counterclaim for damages which he makes against the libelant, 
based upon alleged losses sustained by reason of the Ubelant's dis- 
obedience of instructions given to bim as agent and manager of the 
ship, and wrongful mismanagement on his part, in sending her on 
a proûtless voyage from San Francisco to Central America. The 
amended answer thus admits the exécution and validity of the bond, 
and that the libelant is entitied to a decree, but puts in issue certain 
items charged against the ship in the account of Oliver & Co. as her 
agents, and raises other issues, as to her crédits alleged to hâve 
been improperly omitted from said account, and as to said counter- 
claim. The district court rendered a decree for the full amount sued 
for, and the claimant bas brought the case to thia court by an appeal. 

After reading the record, we flnd it unnecessary to consider many 
of the intricate légal propositions discussed upon the argument of 
the case, for the reason tiiat, when the undisputed facts are given 
due considération, the case may be resolved into one of simplicity, 
and we rest our décision upon elementary and familiar rules. We 
hold, in opposition to the contention of Ubelant's counsel, that the 
claimant is not estopped by tho récitals of the bond from question- 
ing the amount due for advances. We regard the récitals as évi- 
dence of the true amount, and as an admission on i^e part of the 
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claimaat <Ml3râf7 to the avennents pf bis answer, as a récieipt 
signent Ib^ 'Éîiii wôiiild be évidence jand an adl^ii^to^ no 

grèater f^^ bindïng efféct'tfi^ à rec^pt qt ;0:th.er -«yTitten 
déclaration made yoluntarily and deliberately.^ lijM «uît is brought 
by the person named in the bond as tbe obligée thereof, in a forum 
wbicb. proceed^ according to the principles of eqnity. Now, if in 
f act the amount stipulated exceeded the amouht'of tiie iiidebtednesa 
f or wMch the bond was given, and was understoo^ by the parties 
at the time to be a mère penalty, certainly a coiirt of conscience 
wonlà not, in a suit between the original parties, refuse to receive 
the light shed by the real facts of tiie transaction, or decree con- 
trary to truth and the justice of the case. Therefore^ in afiflrming 
tiie decree of the district court, we are not waiing to say that the 
libélant should recover 116,857.94 and interest because it is so 
nominated in the bond. We flnd, however, that the balance to his 
crédit, upon a fair account of his transactions, as agent of the 
ship, prèvious to the date of the bond, is equal to that sum, and that 
the bond was intended to secure payment of that balance. 

For the purpose of restating the account, we adopt as a basis the 
statement designated as "Exhlbit 3," dated April 19, 1892, show- 
ing a total on the débit side of |18,046.12, crédits to the amount of 
f 1,568.18, and a balance of $16,482.&4. This statement was intro- 
duoed as évidence upon the part of the olaimant, and his proctor, 
upon the argument before this courte while not admitting that it waa 
agreed to as an account stated, insisted that it was in contemplation 
of the parties at the time the bond was executed, and waâ the 
basis for the sum of |16,857.94, recited in the bond as the amount 
of the libelant's advances, and by the testimony of the libélant this 
is proven. So there can be no unfalmess to eithCT side in taiing 
this statement, and maldng such corrections as the évidence justiflea 

We wUl now consider in détail the several disputed items in 
said statement. We reduce the first item for balance, as per account 
rendered January 19, 1891, from $3,765.71 to |3,724.24, which is by 
the amended answer stated to be correct, the différence being $41.47. 
We disallow items of $46 paid on draft of D. Payne, paid on March 
10, 1892, and $5 for certifled copy of power of àttomey, paid April 
15, and deduet $1Q from item of $28 charged under date of March 
31, 1892, which are admitted errora Disallow item of $25 ad- 
vanced to Oison March 22, 1892, on the ground that by a prépondér- 
ance of the évidence it appears that said advance was paid by 
Alfred Meek, and that the same has not been repaid to him by the 
libélant. An item of $421.86, premium for Insurance on the vessél 
for the benefit of her owner, has not been fuUy paid in money. 
Part of said amount is a mère liability incurred by the libélant; 
his Personal notes, bearing interest, having been accepted by the In- 
surance agents in lieu of cash. An item of $9487 due the Tubbs 
Cîordage Company for stores, and $3,081.82 due to the Fulton Iron 
Works for repairs, are also objected to on the ground that the libél- 
ant has not paid the same. The évidence in regard to thèse several 
items shows that the libélant obtained said stores, and caused the 
repajrs to be made, upon his peisonal crédit, but up to the time of 
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gie trial in the court below he had not paid the bills therefor. In be- 
alf of tbe claimant it is asserted ttiat tlie vessel is subject to 
maritime liens for said stores and repaire^ and the injustice of a 
double liability for the same indebtedness is urged as one of the 
reasons for the objections to said items. It is also insisted that the 
terms of the bond preclude a recovra-y of said amounts in this 
suit, for the reason that, in plain language, it expresses the two 
objects for which it was given as being — ^First, security for money 
paid; second, indemnity against specifled liabilities; and there- 
fore it must be construed so as to limit the right of the obligée to 
slaim under it only the amount due fOr actual cash payments made 
iprior to its date, and iademnity against his contingent liabilities 
upon the two bonds given to the marshal. Thus^ wMe refusing to 
be bound himself by the letter of the bond, as to the amount of 
his liability under it, he invokes an extremely rigorous rule of in- 
terprétation to be applied to the same contract with respect to 
other provisions, to the préjudice of the obligée. It is the duty 
of the court, however, to be fair, and to give effect to the contract 
according to the manifest intent of ail its provisions. While no 
daim of rights under it antagonistic to its express declaratioms can 
be upheld, stUl, to measure accurately the breadth and extent 
of the rights of the parties, it is necessary to take into account 
the circumstances existing, and which were operating upon their 
minds, at the time of the exécution of the contract At that time 
this foreign vessel was about to départ on a voyage to a foreign 
countiy. Necessaries had been procured by the libelant, and fur- 
nished to her, for which she was in debt, and without avaUable 
means to free herself from liens which he was in a position to 
claim. The very items which we are now considertng, were included 
in his account. and were shown tn the statement then before the 
owner's attomey in fact; and, without raising a question as to 
thèse items, the bond was written for an amount sufiacient to cover 
them, as well as other items of indebtedness of the owner which 
the libelant had not paid, but had assumed, in order to prevent 
the détention of the vessel by attachments against her. After this 
bond had been given, the vessel was suffered to make her voyage 
without any new proceedings being commenced against her. In 
the light of thèse admitted facts, we think that it appears very 
clearly that thèse several items for tnsuranee premiums, stores, 
and repairs were regarded as part of the advances made by the 
libelant as per the récital in the bond, and that the bond was in- 
tended to secure the whole of the libelant's account^ including thèse 
identical charges. We deny that the claimant can rightfully with- 
hold the money due to the libelant upon this bond, or stay the 
enforcement of the decree heretn, untU the libelant shall hâve 
paid his créditons. We regard the fact that they bave so far relied 
upon his responsibility, and refrained from asserting any claim 
against the ship, as sufflcient assurance that after paying him no 
second payment will ever be exacted. Nevertheless, for the satis- 
faction of ail parties interested in the vessel, this court will, in its 
mandate to be sent down, direct the district com^ to enter an wdei 
v.54F.no.l — 13 
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reqtjJl^ïiig the libelant to flie rouçhars showing the payment by Mm 
of Sia|d ,^IÏ8 at the time bf receivliàg any money that may be collected 
by procès^ pf.tiie court under iM decree. 

riÔienext objection is to itèins amounting, in the aggregate to 
$1,004,85, pîlymeiits t(J the oflftcers and crew of port wages for time 
duijing wluch the ship was undergoing repaie» which amount the 
dalmaiit Insists was an unreasonably excessive expense, which the 
libélant, as bis agent, shoidd havé prevented; and m this conneo- 
tionrhe complaiiiâ of error committed by the district court ia ex- 
cluding évidence relating to said items of expansé, and on this 
ground he asks to bave the ca^ remanded for a new trial in the 
district court. We consider that the several rulings of the dis- 
trict court sustainiag objections to questions to witnesses called 
by the çlaimant, and iutend^ to elicit testimony concerning the 
conduct of the libelant, as agent for the ship, in retaining the oflcers 
and crew under pay wMle the ship was laid up for repairs, were 
erroneous. But the daimant bas secured a new trial by bis appeal 
to this court. Ho-e the rejected évidence wbuld bave been re- 
ceived and considered, if it had been offCTed; but we are unable to 
perçoive any good reason for remanding the case to the district 
court to be again tried, with the right of a second appeal and 
a f ourth trial in this court, with additional expenses, which may 
exoeed the amount of any just réduction of the account In this 
respect this case différa from the casés of the barkentine Portland 
and the steamship State of Califomia, (49 Fed. Eep. 172, 1 C. 0. A. 
224,) which were by this court remanded for the purpose of ascer- 
taiuing the damages to each vessel caused by a collision. In those 
cases the amounts in côntroversy were sufacient to justify the ex- 
pense, and by the décisions of the lower courts the cases had pro- 
ceeded to final judgments without affording an opportunity for 
offering any proof as to the damages sustained by the Portland. 
They were the flrst admiralty cases decided by this court, and in the 
opinion delivered by Judge Deady it was distinctly announced that 
in an admiralty cause, upon an appeal, the parties are entitled 
to a trial de novo in this court That déclaration may be tacon- 
sistent with the decree awarding a new triai, but some allowance 
must be made for peçuliar features of the cases, and the circum- 
stances which environed the parties and the court at that time. 
Whether the order made for a new trial was right or not, it should 
not be regarded as a précèdent for futiu-e cases, not affected by 
similar circumstances. The évidence in this case, as it has been 
submitted la this com-t, shows that the sums charged in the account 
as port wages were in faet paid, that said payments were necessary 
to clear the ship of liens, and does not show misconduct or breach 
of duty on the part of the libelant in causing said expenses. 

The item of -$77.45 charged for commissions is objected to on the 
ground that it cannot be regarded as a sum advanced, and it is 
said that in this suit money eamed cannot be recovered, because 
the bond was not given for such indebtedness. But this charge Is 
for commissions upon money collected by the libelant as agent for the 
ship, and çredited in this account. A commision merchant bas a 
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right to deduCt from funds coming into his bands commissions 
earned by transaofeing the business prodùdng sucli receipts. There 
being no objection to tlie item on other grounds, and the money re- 
ceivëd for freigbt being credited in fuH, we allow this item to re- 
main in tlie account. The otliêr item of $212.50, for commissiona 
on money not credited in this statement, will be striken ont. We 
deducï $7.66 from the item of $147.66 cliarged for interest, to cor- 
respond approximately with the acootmt as now reduced, maldng 
the total réductions amouut to $347.68. The account, as now re- 
stated, shows the following totals and balance: 

Débit $17,698 49 

Crédit 1,563 18 

Balance flue Ubelant $16,135 31 

The évidence shows that at the time of executing the bond the 
parties understood that the libelant was responsible for other sup- 
plies fumished to the ship, for whioh bills had not been rendered, 
and, in fixing the amount of the bond, allowance was made therefor. 
The bills so contracted, and not ineluded in Exhibit 3, together with 
the libelanf s ^sbuisements for expenses of the voyage referred 
to in the bond, and his lawful commissions, without including the 
disputed charges for insûrance premiums, or interest, or the items 
admitted to be erroneous, amount to a smn at least equal to the 
$8,298.86, and other freight bills coUected by the libelant subséquent 
to the date of the bond, plus the excess of the amount sued for 
over the balance to the llbelant's crédit per Exhibit 3 as corrected. 
Further référence to the disputed items in the account charged sub- 
séquent to the date of Exhibit 3 is therefore unnecessary. The 
right of the libelant to use the money received for freight subsé- 
quent to the date of the bond in payment of wages and other ex- 
penses of the vessel incident to said voyage, and to meet other 
debts contracted by him for the beneflt of the vessel, and not se- 
cured by the bond, instead of applying the same as a crédit, is be- 
yond question; and in exercising it, in this instance, he acted with 
fairness. If he had not taben care of said bills, and disbursed the 
ship, she would certainly be in no better situation; and she might 
be at this time in custody, to answer the demanda of many cred- 
itors, for her owner appears to lack either ability or a disposition 
to provide her with necessary funds. 

The counterclaim is founded upon the following facts: In the 
month of February, 1892, the owner, by telegraph, instructed Oliver 
& Co. not to dispatch the Sirius on another voyage to Central 
America unless they would guaranty freight for the round trip to 
amount to at least £2,500. To this a reply was sent from the office 
of Oliver & Co. to the effect that, unless £2,000 could be secured for 
freight outward from San Francisco, the vessel would not be sent; 
and to this the owner answered, "Accept tenus proposed." At the 
time of this correspondence the vessel was at sea. She sùbse- 
quently came into San Francisco in a disabled condition, necessitating 
not only delay, but expenses for repairs, wMch the libelant pro- 
vided for. She was also taken into custody by the marshal to an- 
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Bwer thQ ^demands against lier recited in the bond; and an attach- 
nienî suiti ftgainat her owner for a debt due to Bell Bros. & Thomp- 
son, of England, was threatened. This debt was paid in part, and 
the balance of it assnmed and secured by the libelant, and carried 
into the above account, for which the bond was given. After this 
had been done, in AprO, 1892, the vessel was dispatched on a voy- 
age to Central America, but only secured freight outward from San 
lïancisco to the amount of $8,298.86; and the différence between 
this amount and £2,000 is what tté claimant demands by way of 
recoupment. As we view this matter, it is of no conséquence 
whether the libelant was or was not cognizant of the telegram sent 
from his office saying that the ressel would not be dispatched unlesa 
freight outward from San Francisco amounted to £2,000. That tele- 
gram was not a guaranty that freight to any amount would be se- 
cured. It can only be regarded as a promise on the part of the 
agents for the vessel that they would no^ on their own responsibility 
send, the vessel on another voyage without securing the amount 
speQifled. Notwithstanding said promise, with the owner's consent 
the vessel could be sent anywhere, whether she eamed freight or 
not; and, when ail the facts as to the events intervening between 
the dates of said telegrams and the voyage are considered, it ap- 
pears plain to us that the voya,ge was undertaken with the knowl- 
edge and consent of the owner, ànd that he must be considered as 
having assumed the risk of faJlure îto make it profitable. That 
identical voyage is the ohe expressly referred to m the bottomry 
bond nôw in suit The bond Itself is therefore an express agreement 
that the voyage should be made, and it necessarily places ail the 
responsibility for it upon the owner Mtnself, and fidly answers and 
contradicts the prêteuse that the libelant wrongfuUy employed the 
vejssel for his own purpôses, to the injury of the owner. 

ÎHaying fully considered everything material appearing in the 
pleadjngs, évidence, and argumente, we condude that the decree 
of the district court must be afflrmed, with costs, and it is so 
ordered; iànd it is further ordéred that the cause be remanded to 
the district court for ïhe northem district of CaUfornia for further 
proceedingÉ in accordance with this opinion. 

A déposition of the libelant taken subséquent to the appeal to 
this court was oflered în évidence upon this heariaag as new évi- 
dence; but we hâve giVen it no considération and we now order that 
it be suppressed, for the reason that the same witness testifled upon 
the trial in the district court concerning the very matters referred 
to in said déposition, and no grounds are shown for introducing 
additional proof at this time. We hold that new évidence, if ma- 
terial and compétent, may be introduced upon the trial of an ad- 
miralty case in this court, if, for any cause other than a fault of 
the party offering the same, such évidence cannot be Introduced 
upon the original trial. But, without a showing of a suffieient rea- 
son for doing so, this court will not admit new évidence. 
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THB AKABA. THE OITY OF BIBMINGHAM. WOOD v. BURG et al 
BOSTON TOWBOAT 00. v. WOOD. 

(Circuit Court of Appeals, Fourtb Circuit Febraary 7, 1893.) 

No. 36. 

1. BaIiV AGE— Compensation. 

A towboat wlth a dlsabled stcamshlp worth $130,000 In tow, under a 
contract of towage from Turk's Island to New York, which provlded that 
there should be no clalm for assistance, salvage, or other services, broke a 
propeller blade, parted her hawser, and abandoned the tow ofl tbe Hat- 
teras Shoals In a hurricane. The vessel so abandoned was witU much 
dlfflculty and danger taken In tow by a passing frelght and passenger 
BteamsMp worth $350,000, plying on a regular schedule between New 
York and Savannah, and taken Into Hampton Roads, the hawsers belng 
twlce parted on the way, and the towlng vessel's bits belng tom ont. 
The rescuing vessel lost her regular retum trlp, and her cargo of vege- 
tables and fruit perished from the delay. Seld, that an award of $30,000 
salvage was not so excessive as to be disturbed on appeal. 

t. SaME— CONTBACT— AbANDONMKNT OF TOW. 

After the abandonment two other towboats, dispatched by the towlng 
Company, met the rescuing steamship wlth the disabled vessel In tow, and, 
although their services were refused, passed a hawser to the disabled 
steamship, and jolned in the towage, untll near Cape Henry, when they 
cast off. Seld, that the towlng company could not recover on the contract, 
nor for salvage. 

8. Samb. 

The fact that, for a portion of the voyage, the rescuing steamship 
towed with the steel hawser of the towboat, which, after partlng at the 
time of abandonment, had been haiùed aboard the disabled boat, gave 
the towing company no rlght to salvage. 

Appeals from the District Court of the United States for the 
Eastem District of Virginia. 

In Admiralty. Libels against the steamship Akaba, (James Marke 
Wood, owner and claimant,) brought, respectively, by Charles S. 
Burg, master of the steamship City of Birmingham, for salvage, and 
by the Boston Towboat Company, for salvage and breach of contract. 
In the district court a decree was entered allowing $30,000 for the 
services of the City of Birmingham, and disallowing entirely tiie 
daims of the Boston Towboat Company, j The claimant of the Akaba 
and the Boston Towboat Company separately appeal. Modified and 
afflrmed. 

Statement by SIMONTON, District Judge: 

The Brltlsh steamship Akaba was in the month of Febniary, 1892, at Turk'8 
Island. She had then her shaft broken and her machinery disabled. Her 
agents entered lato a contract with the Boston Towboat Comjmny to tow her 
from Turk's island to New York, and to thls end the towboat company sent the 
tug Satum, one of their tugs, to Turk's island. Thèse were the terms of the 
contract: If the Akaba was successfully towed to New York, and on thls con- 
dition only, the towboat company would be paid $6,000. No clalm could be 
made by the Satum or her owners for assistance, salvage, or other services 
rendered on the trip from Turk's Island to New York. The Akaba must be 
ready to be towed wlthin 24 hours after the arrivai of the Satum at Turk's 
island; if not, the Satum was to be allowed demurrage at the rate of $250 per 
day for eveiy day's delay after the expiration of that Interval. The Akaba, 
although disabled, mûst be in condition to be towed. The Satum reached 
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Turk's Island, reported, was detalned one day after the 24 hours had elapsed, 
too^. the Akaba lu tow, and prooeeded towards New ÏOTfc On 2Tth February 
of the same year the Satum, with th% Akaba in tow. arrived ofE the coast of 
North Caroliia, and there encountered a very heavy gale. The Satum waa 
towhig the Akaba with a flve-hich ste^el-wlre liawser, Durlng the gale a blade 
of the Satum's propeUer broke off, and soon aiter that the hawser parted close 
to the tug. The latter could not corne up to the steamshlp, but lay ofl and on 
near her durlng the day. Towards nlghtfall the gale Increased Into a hurrl- 
cane, with a heavy s^a. The Saturn then left her tow, and made aU speed she 
could ta Etampton Eoads. The Akaba at thls time was off Hatteras Shoals, 
wycH wère to leeward some 10 mlleSt without the use of her en^es, with 
snjïui 'usé of her sails, driithig. The bnly recourse she had was a small 
steamer, the Ben Lodl, In slght, but undble to tow her, whose master lay near 
her tb be pn hand In case qf disaster, so as to save llf e. On the momlng of the 
29th February she slghtéd the steamshlp City of Birmingham, and holsted 
signais oj.dlstress. The Caty of Birmlngliam is a freight and passenger steam- 
shlp plylnlg on schedulé'ttmebetween Savannah and New York. She was about 
four years old, 3,000 tons turden, and was worth about $350,000. She was on 
her regiilar voyage to New York, with a crew of 50 men, with 25 or 30 passen- 
gers, and an assorted cargo of value, much of it belng of a perishable nature, 
and which tn fact dld perlsh. Seelngthe slgpoaJs of dlstress, she went at once 
to the assistance of the Akaba. BelAg prevented by the heavy gale and high 
sea from communicatlng with her th àny other way, she floated by buoy a Une 
to the Akaba to whlch a hawser was bent Thls effort oonsumed over two 
hoùrs, but was finaUy suocessful. With two hawsers,— one of her own and the 
other oit the vessel In dlstress,— the Olty of Birmingham began to tow her from 
her daiîgërotis position. Durlng thèse two hours the water had shoaled from 
17 to 13 fathoms. After towlng about three hours the hawser of the Olty of 
Birmingham parted. The tow was conttnued by her with the other hawser, 
when her bits broke out, and the other hawser also got loose. After great ef- 
fort she again got her own hawser to the Akaba, and towed her nearly ail 
nlght, wheh that hawser agaln parted. The sea havlng moderated, she waited 
until dayllght, put out a small boat, and took the hawser of the Akaba, with 
whlch the towage was again resimied, and oontinued until the 2d Maroh, 
when, with the Akaba in tow, she cast anchor in Hampton Boads. The hawser 
used by the Akaba was the steel-wire hawser of the Satum, whlch, after It 
parted, was hauled aboard of the steamshlp. The Satum, when she reached 
Hampton Boads, dlspatched, In search of the Akaba, the towboats Taurus and 
Underwrltér, belon^ng to the Boston Towboat Cîompany. They are eaeh 
worth about $50,000. They went to sea, and on Ist Harch found the Akaba 
in tow of, the caty of Birmingham, proceedtng towards Hampton Roads, really 
needlng no other aid. They ofCered thelr services to the Akaba, and were re- 
ferred to the master of the Olty of Birmingham. He declined them. Neverthe- 
less they went to the Akaba, to whom the Underwrltér gave a hawser, and, 
the Taurus, taklng a hawser from the Underwrltér, they Joined In the towage. 
When the Akaba and her companiona had nearly reached Cape Henry, the tow- 
boats cast off, and she went up alone with the City of Birmingham. Just after 
thèse two reached. an anchorage, and the Akaba had let go her anchor, but 
before the Une between her and the Olty of Birmingham was let go, the latter 
steamshlp came into collision with the Britlsh steamshlp Gordon Castle, ridhig 
at anchor in Hampton Iloads, In whlch collision both vessels suffered greatly, 
and for whlch the Gordon Castle put in a clalm of $1,000. The agreed value 
of the Akaba was $130,000. She was In ballast, with full complément of offl- 
cera and men. The City of Birmingham, by her déviation of her voyage, lost 
her régulât fetum trlp to Savannah and the eamlngs thereon, and has been 
held responslble for the cai^o of vegetables and fruit whlch perished from the 
delay. She also sufCered considérable damages whlle towlng the Akaba, caused 
by the straln of the towage and the wlre hawser. A Ubel was flled by the 
City of Birmingham against the Akaba for salvage, and after she was In cus- 
tody, by vlrtue of th© warrant of arrest, the Boston Towboat Company flled its 
Ubel for salvage services rendered by the towboats Taurua and Underwrltér, 
and for the services, use, and aid to salvage rendered by the wlre hawser of 
the Satum; aM a âecond Ubel for breach of the contract of towage to New 



THE AKABA. 199 

York. Thèse catises, tried together, came before the district court The court 
awarded the City of Birmingham in a lump sum $30,000 salvage and expenees, 
gave to the Boston Towboat Company $250, one day's demurrage of the Sat- 
\im at Turk's Island, and denled Its clalm for salvage on every ground. Dam- 
ages for breacb of towage oontract were refused. The case oomea hère on 
appeaL 

Sidney Chubb and Floyd Hughes, for claimant James Marke Wood. 
Eobert H. Smith and Éichard Walke, for Boston Towboat Co. 
Eobert M. Hughes, for Charles S. Burg. 

Before BOND and GOFP, Ch-cuit Judges, and SIMOISfTON, Dis- 
trict Judge. 

SmONTON, District Judge, (after stating the f acts.) As to the 
City of Birmingham: The services of this steamship were salvage 
services of the most meritorious character. She found the Akaba on 
a dangerous coast, — ^perhaps the most dangerous of American coasts, 
— drifting to leeward in a hea^f northeast gale, almost helpless. 
Notwithstanding that she had a number of passengers and a valu- 
able cargo aboard, a great part of it perishable by delay, she went 
at once to the distressed vessel, rendered her skillful, prompt, and 
successful assistance, rescued her from her immiaent péril, and, 
after great toil and danger, securely towed her to a place of safety. 
It would seem that ail the éléments which enter ioto a salvage 
service exist in this case — promptitude, courage, ddE, great péril to 
Ufe and property, toil, and success. The Blackwall, 10 Wall. 13; 
Oope v. Dry-Dock Co., 119 U. S. 628, 7 Sup. Ct Kep. 336. As is said 
by Wallace, J., in The Baker, 25 Fed. Eep. 774: 

"Nelther the value of the property Imperiled, nor the exact quantum of 
service performed, is a controlling considération in determinlng tlie compensa- 
tion to be made. The péril, hardship, fatigue, anxiety, and responsibility en- 
countered by the salvors in the partlcular case; the skUl and energy exercised 
by them; 1J^e gallantry, promptitude, and zeal displayed,— are ail to be consid- 
ered, and the salvors aire to be allowed such a gênerons' recompense as wlll en- 
courage and Stlmulate simUar services by others." 

It is not necessary that there should be a certainty of loss unless 
the service was rendered. It is sufficient that there is a reasonable 
appréhension of danger, and that the service is rendered in référence 
to that appréhension of danger, and not in the ordinary course of 
business. See cases quoted in The Oregon, 27 Fed. Rep. 872. 
When we consider the character of the coast near Hatteras, and the 
suprême necessity for encouraging heroic endeavor in saving life and 
property endangered upon it, we cannot say that the learned district 
Judge erred grossly in his flndiag the reward which he fixed. "By 
the uniform course of décision in this court," say the suprême court 
in The Connemara, 108 U. S. 359, 2 Sup. Ct. Eep. 754, «during the 
period in which it had full jurisdiction to reverse decrees in admi- 
ralty upon both facts and law, as well as in the judicial committee 
of tiie privy council of England, exercising a like jurisdiction, the 
amount decreed below was nevpr reduced unless for some violation 
of just principles, or for clear and palpable mistake or gross over- 
allowance." This part of his decree is afflrmed. In the évidence 
taken in the case items of damage caused by the collision of tbe 
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sâjlying yessel with the Gordon Castle appear. The court Ibelow al- 
i,îi)t^e| tô ,a part of the éxpet^s^iînciirred by the City, of Birmingh.am; 
bïitiiilrJifeflnding it givea à lump suin,:Witliout discussing this colli- 
flion, or-the responsibility ofUie salved vessel therefor, or stating 
whether it includes thèse damages among the expenses. We ap- 
prore the sum found, but We express no opinion on this point. In- 
deed, the xecord does not diselose to "what extent the towage of the 
Aiaba contributed to the collision. 

Wi^, respect to the towboats: The Satum, their consort, had 
abandôned hér tow, the Akaba, in her extremity. She had no right 
thenceforward to dispose of her. When the towboats came up to 
the 4^^8» ^^^ attempted to force their services on her and the 
dity of Birmingham, thé latter vèssd was fully compétent to com- 
plète' the salvage service, and in no need of any assistance, the sea 
bèing SQiooth and the weather cahn. For thèse reasons she refused 
their aid. They were intruders, asserting rights to which they had 
no shadow of daim. Their offers were properly rejected, and they 
hâve no standing in court. 

With regard to the wire hawsCT: The Boston Towboat Com- 
pany claims salvage for its use. Apart from the fact that the con- 
tract between that company and the Aiaba expressly "provides that 
no daim for assistance ar salvage or other services shall be ren- 
deredj" we see no right to salvage for the hawser on the f acts of the 
case. It wfW used without the knov^ledge or consent or concurrence 
of the Boston Towboat Company. Its use, and the service it ren- 
dered to the Akaba, can in no sensé inure to the benefit of that Com- 
pany as salvage. Salvage is awarded to those who voluntarily and 
spontaneously render service in saving property at sea. Although 
salvage as claimed cannot be allowed, yet, under thèse pleadings, we 
can entertain another question. The hawser was left in the posses- 
sion of the Akabà^ and was brought rato port It has been lost. 
The right of property of the towboat company in the hawser was not 
lost. When articles are lost at sea the title of the owner in them 
remains, ©Ven if they be found floating on the surface or cast 
upon shore. AU that the flnder can do is to claim salvage on 
theuL Cope v. Dry-Dock Oo., 119 U. S. 630, 7 Sup. Ct Rep. 336. A 
fortiori in the case of this hawser left in the control of the Akaba. 
This beiàg so, the Akaba was a baUee without hire, liable for grosa 
négligence. It does not appear in the case made how this hawser 
was lost, that is to say, with what absence of care. When the case 
ia remanded to the district court, this can be made the subject of ta- 
quiry; and, if it appear that the Akaba is liable, an équitable adjust- 
ment of the loss can be made. 

The only other question ia as to the libel of the Boston Towboat 
Company for breach of contract of towage. After the Satum 
reached Hampton Eoads, and was repaired, the libelant offered to 
complète the towage to New York, either with her or with the tow- 
boats Tattrus and UnderviTiter. This offer was Boade after the 
Satum had abandoned the Akaba, and she had been salved by the 
City of Biîiningham, and was in the cuâtody of the court, under the 
warrant of arrest. We concur with the court below ta the conclusion 
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that there is no merit in this claim, and tàat the libel stould be dia- 
missed. 

Except as herein modifled, the decree of the district court is af- 
firmed. Let the cause be remanded to the district court for such 
proceedings as may be necessary in conformity with this opinion. 
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TUBNBR et al. v. THE HAVANA. ROSSMAN v. SAME. ELSESSER t. 
SAMB. WANSBR v. SAME. RBBD v. SAME. ROBERTS v. SAMB. 

(Bistrlct Court, S. D. New York. January 25, 1893.) 

Mahitimb Lien— Repaies and Supplies — Fobeiqn Corporation — Ownieïi— 
Agbnt's Oeder — Crédit ôf Ship — Adtbrtiseno Bills not a Maritime 
Service. 

The passenger steamboat H. was employed In making dally trlps witti 
flshing parties from New York outside cl Sandy Hook. She was owned 
by a New Jersey corporation. The four stockholders resided In New York. 
The business ol the company was done on board the steamer. They had 
an oflacô in Jersey City for the transfer of stock. Mr. S., one of the stock- 
holders, was vice pre^dent of the company and gênerai manager, who nan 
wlth the boat on her trips, and ordered, irectly or Indlrectly, ail supplies 
and repairs. The company had no other property, and no réputation or 
crédit Most of those furnishing supplies supposed Mr. S. to be the master, 
and ail the supplies were fumished on the crédit of the ship. Hdd, that 
the supply men had a maritime lien, excepting a bill for advertising the 
Bteamer's excursions in order to get business, whlch, not betng a maritime 
service, had no lien. 

In Admiralty. Thèse were six libels against the steamshlp 
Savana to enforee liens for supplies. Decrees for Ubdanta. 

Anderson & Howland and Murray, for TurnOT. 

Alexander & Ash, for Reed and Rossman. 

Stewart & Macklin, for Wanser and Elsesser. 

H. D. McBurney, for Eoberts & Bro. 

Henry D. Hotchkiss and W. S. Maddox, for the Havana. 

BEOWN, District Judge. AU the above libels were flled to re- 
cover payment for supplies of various kinds funished to the steam- 
boat Havana, mostly during the latter part of 1892. The 
steamer was engaged in the excursion passenger business, making 
daHy trips in taking flshing parties from New York about six or 
dght mUes outside of Sandy Hook. The supplies were ail pro- 
cured directly or indirectly through the orders of Mr. Schrader, 
who was the gênerai business manager of the vessel, running 
with the boat upon her trips and attending to aU matters of sup- 
plies, a part of which were for the restaurant and the refreshuie nts 
for passengers on the trips. 

Prior to March 15, 1892, Mr. Schrader and three others had been 
owners of the vessel. They ail resided then and réside now within 
the State of New York. In March, 1892, a company was formed 
tae the purpose of taking the ownership of this steamer and of 
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carrying («i the business icalled the "Liberty Steamboat Company," 
wMch was duly organized as a corporation under the statutes of 
New Jersey, and keptan ofQce in Jersey City for the transfer of 
stock. On the 15th of March, 1892, the vessd was transferred by 
a biH of sale to the new company, and Mr. Schrader was made 
yice président No other business of the company was transacted 
in Jersey City, and no other office was maintained by them else- 
where than on board the vessel, except some little use of a desk 
of one of the four stockholders at his milk shop at Greenpoint 
The four former owners took ail the stock of the company, and some 
stock was held by Mr. Schrader down to the time of trial. The 
company had no other property than the vessel. AU its business 
was transacted within this state, ,or on the high seas, and the bills 
in suit were ail contracted hère. 

Ifpoii tiie above façts it is claimed by the respondent that no 
maritime lien arises (1) because the vessel was practically a New 
York véssél; (2) because the biUs were not contracted by the master, 
but by the owner at its usual place of business; (3) that there was 
no actiial C)%dit of the dûp. 

Without in any degree departing froni the views expressed in 
the case of Stephenson v. The Francis, 21 Fed. Kep. 715, and NeUl 
V. The Frâiicis, Id. 921, which hâve been repeatedly applied 
in this (^litt, and which hâve been recently reaffirmed in the 
court of àppeals, in the case of The Steamship Stroma, 53 Fed. Eep. 
281, ï axa. satisâed that those décisions are not applicable to the 
présent case. The doubt expressed by Judge Butler in the case 
of The Mary Morgan, 28 Fed. Eep. 196, 200, I cannot regard as 
an open question hère, since the décision of the circuit court in 
this circuit in the case oî The Plymouth Eock, 13 Blatchf . 505. 
The rule is settled hère that the résidence or domicile of the légal 
owner controls as to the character of the vessel, whether the 
owner is an individual or a corporation. In the présent case the 
owner was undeniably a New Jersey corporation. 

The évidence leaves no doubt, moreover, that ail thèse bills were 
contracted upon the crédit of the vessel. This conclusion does not 
rest chiefly uiwn the fact that the articles were charged to the 
vessel and owners, but from ail the other circumstances as well. 
The Liberty Steamboat Company had no other property. There 
was nothing but .this vessel to look to. The stocHiolders were 
not personally liable. It is plaia that none of them contemplated 
any personal liability. As to some of the bills, Mr. Schrader's 
testùnony expressly disclaims any personal liability. The com- 
pany itself was scarcely known. Several of the libelants did not 
even know there was such a company. It had neither name, répu- 
tation, or crédit with the public, or those fumishing thèse sup- 
plies; and aside from the vessel, as I hâve said, the company was 
worthless. The articles, moreover, were ail fumished to the ves- 
sel directly; and the testimony of ail the libelants that they were 
fumished on the crédit of the vessel, is corroborated by ail the 
circumstances; and any Personal crédit of the owner, viz. of the 
steamboat company, tnstead of the; vessel, was in the highest 
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degree improbable, It is plain, also, that Mr. Scàrader, in ordering 
the supplies, understood ttiem to be supplied on the crédit of the 
vessel. I cannot, tberefore, flnd otherwise tban that the supplies 
were ail fumished on the understauding by both parties, that they 
were fumished on the crédit of the vessel, and not on the personal 
crédit of the company. 

The circumstance that the orders for ail the articles were given 
either by Mr. Schrader or under his direction, and not by the 
master, is not materiaJ, for two reasons, viz.: (1) The cases 
of The Francis, and niunerous other analogous cases, in which no 
presumption of a lien was allowed, WM-e cases in which the deal- 
ings were with the owner in person, L e. either the gênerai owner, 
or the charterer as spécial owner. Hère the dealings were not with 
the owner as such. nor even with Mr. Schrader as vice président; 
but with Mr. Schrader as the agent of the owners, who was on board 
as manager, and had charge of this department of the ship's busi- 
nesa In that respect the case is like that of The Patapsco, 13 
Wall. 329, where the owner was an absent and insolvent corpora- 
tion, and the supplies were fumished upon the orders of the agent, 
and not of the owner. Never, so far as I am aware, has a lien 
been disaUowed, or the presumption of a maritime lien refused, 
for supplies fumished to a foreign vessel simply because they were 
ordered by the agent of the vessel, instead of the master in per- 
son, where the other circumstances of the case hâve not warranted 
the inference that a personal crédit was intended. Instances of 
the aUowance of such liens in this court hâve been not infrequent. 
See The Comfort 25 Fed. Eep. 158, afîirmed Id. 159. (2) Besides 
this, however, Mr. Schrader in the présent case was in fa«t exer- 
cising a part of the master's ordinary f unctions. While the évi- 
dence is not explicit as to the duties which were left to the nominal 
captain of this boat, it seems probable from what appears that he 
attended solely to the duties of navigation, or those of a pilot only; 
leaving to Mr. Schrader the management of ail other matters in 
regard to repairs and supplies, which are usually attended to by 
a master in a foreign port In fact, Mr. Schrader, runnîng with 
the ship, exercised a master's functions to such an extent that 
he was understood by most of the libelants to be the actual 
master of the ship, and they supposed they were acting under the 
master's orders. 

As thèse supplies were plainly not expected by either side to 
be fumished upon the personal crédit of Mr. Schrader, or on the 
Personal crédit of the Liberty Steamboat Company, but upon that 
of the ship, the liens cladmed must be allowed as maritime liens. 
The amoTints allowed are as foUows: 

To Tumer, $1,047.45, with interest from December 1, 1892. 

To Eossman, $346.56, with interest from December 1, 1892. 

The loan by him of $200 to Schrader for the purpose of paytng 
necessary bills for advertising in newspapers the excursions of 
the steamer, in order to keep up her business, cahnot be sillowed; 
because such advertising was not a service rendered directly to oi* 
uDon the ship, but bdonged to that prdiminary dass of services 
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içeàda*ed wh.oll.y on land and not deemed maritime, and hence not 
gîving lise to any mai-itime lien. See The Thames, 10 Fed. Eep. 
848; The Crystal Stream, 25 Fed. Eep. 575; The Paola E., 32 
Fed. Eep. 174; Doolittle t. Knobeloch, 39 Fed. Eep. 40; Marquardt 
V, French, 53 Fed. Eep. 603. 

To Elsesser, only the amount accruing since the vessel was owncd 
by the foreign company, vlz. $131.98, with interest from May 1, 
1892. 

To Wanser, $170.40, with interest from December 1, 1892. 

To Eeed, $184.95, with intœest from December 1, 1892. 

To Eoberts & Bro., $232.47, with interest from December 1, 1892. 

Decrees may be aatered accordingly, with costs. 



THE EOYAL. 

, , THE SUPBBIOa 

THAMES TOWBO AT CO. V. THE ROYAL et al 

(Circuit Court of Appeals, Second Circuit February 7, 1893.) 

1. Admibalty— Appeal. 

The décision of a fédérai district judge upon auestions of f act in a 
collision case should not be disturbed on appeal unless se iaconsistent 
with évidence to thé oontrary, irrespective of facts depending wholly on 
the credlbiHty of witnesses, as to sitisfy the appellate court that they 
are Incorrect. 

8. Collision— Tow and Febrtboat at Pier. 

A tcw in theeast river was passtng near a ferry slip when a ferryboat 
trying to malse the slip crossed the bows of the tug at a distance "of 
about 300 ft.," but without fault faiied to make the slip, and was carrled 
out Into the river, colUding vrtth tlie tow. Held, that the décision of the 
trial judge that the steamer dld not back Into the river, but that the 
collision was due to the rebound, and that the tow was negUgently passing 
too near the slip, shoidd not be reversed by the appellate court on the 
ground that a mathematical calculation would show that the tow must 
hav« been at a reasonable distance from the pier, and the collision there- 
fore mxist hâve been caused by the backing of the ferryboat, and not 
by the rebound, when the speed of the tow and the ferryboat, the force 
of the cùrrent, and other éléments in the calculation, are uncertaln. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel by the Thames Towboat Company, owner 
of the barge Afton, against the steam tug Eoyal (the Newton Creek 
Towing Company, claimant) and the ferryboat Superior, (the Brooklyn 
& New York Ferry Company, claimant,) for collision. The district 
court dismissed the libel as against the Superior, and entered a 
decree against the Eoyal. The Newton Creek Towing Company 
appeals. Afflnned. 

Peter Alexander, (Alexander & Ash, on the brief,) for appeUant, 
claimant of ttie Eoyal. 

Samuel Park and Geo/B. Adams, (Wilcox, Adams & Green and 
Franklin A. Wilcox, on the brief,) for appellee the Superior. 

BeforeWALLAOE, LACOMBE, and SBŒPMAN^ Circuit Judges. 
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WAIiLACE, CJircuit Judge. This case arisee from a collision 
wMch occurred in the East rirer, on the New York aide, near the 
entrance to the ferry slip between piers 56 and 55, between the 
ferryboat Superior and the barge Afton, which was then in tow 
of tiie tug Royal. The collision occurred in the aftemoon of a 
clear day, and the tide was strong flood. The ferryboat was making 
one of her regnlar trips from Brooklyn to the slip mentioned, and 
the tug and tow were proceeding down the river on the New York 
side on a course parallel with the ends of the piers. The Afton was 
being towed on a hawser about 180 feet long. The ferryboat shortly 
before had passed in front of the bows of the tug to make her slip. 
She failed to make it, and was trying to enter it when she came in 
contact with the tow at the bluff of tiie latter's starboard bow. 

The È[uestion in the case is whether the tug and tow were pro- 
ceeding down the riyer so near tiie ends of the piers when the col- 
lision took place that the ferryboat, notwithstanding she was not 
guilty of any fault or négligence, could not avoid striking the tow. 
Upon the évidence there is no reasonable support for the theory 
that the ferryboat missed making her slip, andstruckthe endof rack 
A by reason of faulty navigation; and it must be taken as established 
and uncontradicted that by reason of the swift and suddenly chang- 
ing currents of the eddy at the slip such an occurrence is at times nn- 
avoidable, and was upon the occasion in question. If, as is con- 
tended for the ferryboat, while she was trying to ent» her slip, 
her engine having previously been stopped and reversed, she was 
thrown by the eddy against the end of the division rack A, rebound- 
ed, and was carried by the tide, stem up river, against the tow be- 
fore she could recover control sufflciently to keep out of the way, she 
was without fault; and if the tug had gone with the tow unnec- 
essarily near the entrance of the slip, and was violating the state 
statute, which requires steam vessels to be navigated as near as 
possible in the center of the river, and by reason of her improper 
proximity to the slip brought her tow in the way of the ferryboat, 
she was properly held to be solely in fault for the collision. The 
learned district judge before whom the witnesses for both parties 
were examined delivered a careful opinion. It api)ears from it 
that he believed the witnesses who testifled, in substance, that the 
ferryboat, when she struck the tow, was not backing to get a new 
etart for her slip, was about halfway out of the slip, — ^that is, her 
bow was about 20 feet from the end of rack A, — and that the tug, 
with the tow foUowing her, was on a course so near the ends of the 
piers to be only about 110 feet outside of the end of pier 56; 
and he disbelievéd the testimony of the witnesses for the tug to the 
eflect that the tug and tow were 300 feet away from the ends of the 
main piers, and that the ferryboat was backing, to make a new start 
to re-enter her slip, when she struck the tow. According to the 
weU-settled rule goveming appeals in admiralty, we onght not to 
disturb thèse findings, unless they are so inconsistent with évidence 
to the contrary, irrespective of facts depending whoUy on thé credi- 
bility of witnesses, as to satisfy us that they are incorrect. The 
counsel for the appellant bas made a very ingenious and entirely 
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legitjpatç argumeiït tp liriiig M9 case, wittiin the op^'a^on of this 
rule. ; ;He ii^si^t^ that it is pr^tieally nnâispçtçd ithat, wlien the 
ferryboat crospsed the bow of the tug to make her slip, she crossed at 
a distaict^i of at least 300 feet away; that the length of the tug, (90 
feet,) the leitgth of the hawser, (at least 180 feet,) and the point of 
collision on the bow of the barge (15 feet aft of her stem) make the 
total distapce from the stem of the tug to the point of contact om 
the barge at least 285 feet; and that at the rate pf speed being 
maintained by the vessels, respectively,,it is impossible that the f erry- 
boat could hâve gone only 20 feet beyond the line of the tug's course, 
and upon a rebpund hâve hit the tow. He urges that upoa any such 
theory the tug would hâve struck the ferryboat, or the latter might 
hâve hit the tug, but she could not hâve hit the barge, which must 
hâve been nearly 600 feet behind the line of the interseeting courses 
when the ferryboat passed In front of the tug. Ile insists, on the 
other hand, and we agrée to the proposition, that if the tug was 
300 feet putside the ends of the pier, as her witnesses testify, their 
theory of the collision is a probable one. 

The trial judge did not assume that the estimâtes given by the 
witnesses, whose testimony he accepted as true, were accurate either 
as to the distance of the tug from the ends of the piers, or the 
distance the ferryboat rebounded; but he accepted them as approx- 
imately correct, making the observation, in his opinion, that no 
great weight can be attached to estimâtes of distances in feet when 
no spécial attention was given to the subject The controilling 
facts which he deemed to be estabUshed were that the ferryboat wa» 
not backing in order to make a new start for her slip when she 
struck the tow, and that there was sudi a brief interval after she 
rebounded and bef ore «he struck the tow that she could not practi- 
cably be put ahead. Mathematical calculations seldom form a 
solid basJB for judgment in collision cases. The factors which enter 
into them are generaUy unoertain quantities, susceptible of so much 
elasticity that the résultant is apt to be fallac;ous. In the présent 
case the only factor which is reliable is that of the distance from the 
stem of the tug to the place of the blow on the tow. Suppose the 
ferryboat passed the tug 300 feet in front of the tug's bow, does that 
mean that her stem, her stem, or her midship was 300 feet away 
while on the line of the interseeting course? As the ferryboat was 
170 feet long, her stem Riay hâve passed the bow of the tug only 
130 feet away. Were the vessels on courses at right angles, or 
on converging courses? Was the tug going at a speed of three or flve 
miles an hoTU*? Was the ferryboat going fast, or quite slow, as she 
was nearing her slip? With howmuch force did the tide operate 
on her sten^ when she rebounded? Différent answers may be 
igivpn, consonant with the testimony, to ail thèse questions. If she 
was 200 feet away when her midship was opposite the bow of the 
tug; if by her rebound and the force of tihe tide she was carried 
ÎO^ f eet back, and her, stem throMç;» up the riyear; if her headway 
was almost stppped a^iher bow neared ^er slip; and if the tug was 
going at a speed of 6 miles an honr,-rr-the; collision could hâve hap- 
pened Bubstantially as the trial jujige found it did. We hâve not 
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overlooked the somewhat signMcant omission of the ferryboat to 
caU her engineer, or give any évidence from her engrae room. Never- 
theless, thé trial judge, wlio saw the witnesses, and had an oppor- 
tunity to judge of their intelligence and candor, wMch ia denied to 
us, believed those whose version he substantiaUy adopted, and dis- 
believed those who located the tug 300 feet away from the enda 
of the pier at the time of the collMon. We hâve no reason to sup- 
pose that he overlooked the considérations that hâve been addressed 
to us, or failed to weigh them, and we are not convinced that his 
judgment upon the merits is not a safer one than any we can form 
upon the record. 
The decree is affirmed, with costs. 
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THE BLIZABETH T. OOTTINGHAM. 

SMITH et al v. THE STEPHEN BBNNETT. 

BUOH et al v. THE BLIZABBTH T. COTTINGHAM. 

(Circuit Court of Appeals, Second Circuit February 7, 18S3.) 

1. CoLLiBioK — Otbbtakinq VbsskIt— Misbino Stays. 

Two schooners were beatlng up the ooast, the B. followlng tn close prox- 
Imity to the C, and gaining slightly on her. The O. wraxt about, and Imme- 
diately afterwards the B. attempted to do the same, but misstayed, and, 
gatherlng stemway, got under the bow of the C, and wa» struck by her. 
The B. had misstayed once before that moming. Edd, that the B., knowlng 
her liablUty to misstay, wàs In fault in followlng the 0. so closely as to 
render it neceseary for her to tack when the C. dld. 42 Fed. Bep. 336, 
affirmed. 

2. Samb. 

The C. was not at fault la dropplng her peak after ahe discovered th» 
danger, for the action, If Improper, was In extremis. 

Appeal from the District C5ourt of the United States for the 
Eastem District of New York. 

In Admiralty. Libd by John Smith and others against the 
schooner Stephen Bennett for collision. Joseph L. Buch and others 
flled a cross libel against the schooner EUzabeth T. Ootting- 
ham. The cross libel was dismissed, and decree was given for libd- 
ants. 42 Fed. Eep. 336. Kespondents appeaL Affirmed. 

W. W. Goodrich, for appellants. 
Frank D. Sturges, for appellee. 

Before WALLAOE, LACOMBE, and SHTPMAN, Cû-cuit Judges. 

PEE OUBIAM. About noon of December 6, 1888, the schoonera 
Stephen Bennett and Elizabeth T. Cîottingham were in collision 
off the J^isey coast. The weather was clear, with a strong breeze 
from N. N. W. Each schooner was heading about west by nortfa, 
closehanled on the starboard tack, the Cottingham leading the Beat- 
nett. At a distance of from one to two miles from the beacb, tet 
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vessels tacked. The Bennett missed stays, and waa drifting astem 
wheni tke Oottingham, liavmg dropped her peak, ran into tiie port 
side of the Bennett. Both. vessels were seriously damaged. The 
district court held that the Bennett was the overtaMag vessel, and 
that, having misstayed on a previous tack that morning, she knew 
that she was liable to misstay again, and that she had no right to 
tack so close to the Oottingham as to render collision inévitable in 
case she should misstay again; and that, the collision being in the 
open sea., although the Oottingham might hâve gone a little nearer 
to the beach than she did, it was no fault ia her to tack when she 
did, and that it was the duty of the Bennett not to tack so close 
to her as she did. 

The Bennett, being the overtaking ve^él, must be held at fault 
for the collision, unless a prépondérance of proof shows that she 
was free from fault. The most important question of fact in the 
case is, which of thé' two tacked flrst? The évidence on this 
point is conflicting, but in it we do not flnd sufiBcient to satisfy 
us that the district judge was in error tu holding that the Bennett 
did not tack before tiie Oottingham, ais the appèQaht insists she did. 
She was under no oblig^tipn to tack first, but it was her duty to tack 
immediately upon the Cèttingham's doing so. This she tried to 
do, but failed because she misstayed, and the distance between the 
vessels was not sufflcient to prevent collision under such circum- 
stajaces. But for that distance the Bennett, as the overtaking ves- 
sel, was responsible. She chose her own distance and location 
relative to the other vessel, and was bound to so settle them that 
she could fulfiU her obligation of tackihg as soon as the leading ves- 
sel tacked, and avoiding her when so doing. There was no im- 
proper action on the part of the Oottingham tending to confuse, 
mislead, or embarrass the Bennett. The vessels were not tu a nar- 
row channel, but in the open sea, and there was no obligation on 
the part of the leading vessel to beat out her tack, provided she 
did not nndertake to come about when so near the overtaldng ves- 
sel as to involve risk of collision. But there was no such risk 
apparent. Whatever was the précise distance apart, there seems 
to be no question on the évidence but what it was sufBcient to allow 
of the exécution of the maneuver had not the Bennett misstayed. 
The master of the Oottingham, however, was not bound to antio- 
ipate such a contingency, though past expérience that same day 
had wamed the Bennett it was to be taken into account when she 
selected her distance and location from another vessel, which might 
be anticipated to tack at any time. 

The maneuver of the Oottingham in droppîng her peak when she 
perceived the situation of the Bennett, if improper navigation, was ia 
extremis, and not a fault Nor can we see that the absence of a 
lookout astern on the Oottingham contributed to the coUîsion. If 
there, he could only hâve reported the situation as it was, which, a» 
we hâve held supra, was such as to justify the Oottingham in tack- 
ing. The decree of the district covrt is affirmed, with costs. 
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RICHARDS V. BELLINGHAM BAY LAND CO. 
(Olreuit Court of Appeals, Ninth Circuit January 16, 3S93.) 

No. 58. 

1. DowBR— Abolition bt Statute— Eppect ab to Existiho Mabriagbs. 

At a ttme when the right of dower existed In Washington Territory, a 
husband conveyed land witliout joining his wife in the deed, and, at the 
time of his death, 1 HUl's Ann. St & Codes Wash. §| 1405, 1482, aboUsh- 
Ing the right of dower, were in force. Held, that the widow was not entl- 
tled to dower in the land 80 conveyed. 47 Fed. Bep. 854, afflrmed. 

8. Samk— CoNSTiTUTiONAL Law^Legislativb Powebs. 

An Inchoate right of dower is not such a vested right or Interest as can- 
not be taken away by législative action. 47 Fed. Rep. 854, afflrmed. Davis 
V. O'Ferrall, 4 G. Greene. 168; Young v. Wolcott, 1 lowa, 174; O'Perrall y. 
Shnplot, 4 lowa, 381-400; Pierce v. O'Brien, 29 Fed. Bep. 402,— distin- 
gulshed 

8. Samh— CoNSTBUCTioN OF Statute— Rbteospectivb Opbeation. 

The Inchoate right of dower, as it existed In Washington Territory prior 
to Laws Npv. 14, 1879, § 18, (1 HUl's Ann. St. & Codes Wash. § 1482,) whlch 
abollshed dower, was not a right "established, acorued, or accrulng," as 
to whleh, by section 31, such act was tiot to be construed as operatlng retro- 
specttvely. 

1 CONSTIT0TIONAL LaW — TiTLES OF LaWS^— ObJKCTS ExPBESSBD. 

Section 3 of Laws Wash. T. Nov. 12, 1875, entlUed "An act to regulate 
the descent of real estate, and the distribution of Personal property," and 
pïovidlng that "the provisions of section 1 (1 HiU's Ann. St. & Codes Wash. 
S 1480) as' to the Inheritance of the husband and wtfe from each other, 
àpply only to the separate property of the decedents, and take the place 
of tenancy In dower and tenancy by the curtesy, whlch are hereby abol- 
lshed," Is not void for the reason that it is not embraced wlthm the objecta 
ot the law wlthin whlch It is found and enacted. 

Appeal from the Circuit Cîourt of the United States for the North- 
ern Division of the District of Washington. 

In Equity. Action by Henrietta C. Richards against the Bell- 
ingham Bay Land Company for assîgnment of dower. Decree for 
défendant 47 Fei Eep. 854 Complainant appeals. Affirmed. 

Alfred L. Black and E. B. Leaming, for appellant. 
William Lair HiU, for respondent. 

Before McKElSTNA, Circuit Judge, and KNOWLES and HAW- 
LEY, District Judges. 

KNOWLES, District Judge. Plaintiff instituted an action in 
equity in the United States circuit court for the district of Wash- 
ington, asking for an assigmnent of dower in certain lands held by 
the défendant on Bellingham bay, state of Washington, the same 
being known as the "Morrison Donation Claim." The biU of com- 
plaint sets forth that one Charles E. Eichards, in his lifetime, was 
the husband of plaintiff, and that they continued to live together and 
cohabit as such up to the time of his death, on the 19th day of May, 
1889; that prior to said marriage said Charles E. Richards became 
seised of an estate In fee in said lands; that subséquent to said 
marriage he sold the same to one Robert H. Vance; that plaintiff 
cUd not join in the conveyance of said lands to said Vance, and has 
v.54F.no.2 — 14 
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never in any manner relinquished her right of dower thereia; and 
that she is now the widow of sàid Eîchards. As it àppears from 
the MU 43iat the said défendant now holds the légal title in fee to 
said lands, the court is led to infer that it must hâve derived the 
same in some manner through mesne conveyances from said Vance. 
The défendant demurred to this bill on the ground that it appeara 
bj plaiûtîff's own showing therein "that she is not entitled to the 
relief prayed by the said bUl, or to any relief in the premises." The 
court .sustained this demurrer, and entered a decree in words as 
folio ws: 

"l'haï It be adjudged and decreed that said complabiant Is not entitled to 
relief u|lbn or on account of the matters alleged In her said blll of complaint, 
and that this cause be and Is dismlased, aX the coets of tbe said complainant, 
Henrietta O. Blchaids.» 

From this judgment plaintiff appealed to this court. 

The question presented is as to whether the bUl states facts suffi- 
cieat to show that plaintiff is entitled to dower in. the land described, 
under tlie laws of the territory of Washington, at the date of her hus- 
band's deatà. The territory enaoted several stfttutes bearing upon 
the question of dower. I do not think it necessary to go into the 
history of this législation. Suffice it to say that at the time of the 
death of Richards the foUowing statutes existed: 

"The provisions of section fonrteen hundred and elghty-tone] of this volume 
of €reneràl Statutes, as to the inheritance of tbe husbànd.and wlfe from eacb 
other, apply only to the separate property of the decedents, and taise the 
place of tenancy in dower and tenancy by thç curtesy, whlch are hereby 
abollshed." 1 Hlll's Ann. St. & Codes Wash. § 1482. 

"No estate Is aiLowed the husband, as tenant by curtesy, upon the death of 
bis wlfe, nor is any estate In dower allotted to the wlfe npon the death of her 
husband." 14. J 1405. 

The first of thèse statutes seems to hâve been one of the provisions 
of an act of the législative assembly entitled "An act to regulate 
the descent of real estate, and the distribution of personal property." 
The latter was a part of an act deflning the property rights of hus- 
band and wife. There was a statute of said territory upon the 
subject of dower, which wàs substantially declaratory of Ûlq com- 
mon law upon that subject existing at the time of the marriage of 
plaintiff with said Charles E. Bichards, and at the time of the con- 
veyance of said lands to Vance. AppeUant urges that the law 
upon the subject of dower at the date of the aliénation of said lands 
to Vance should control, and not the law upon that subject at the 
date of the death of Richards. This présents for considération the 
nature of dower rights. In the case of Dolton v. Gain, 14 WaU. 
472, in speaking of the wife's right of dower in the estate of her 
husband, the suprême court said, "she had no présent title to the 
land, eitiier légal or équitable." Washburn, in his work on Real 
Property, (volume 1, p. 301,) says of a dower right during the life of 
the husband, "Nor is her right, in any sensé, an interest in real 
estate, nor property of which value can be predicated." To the 
same effect is the rùle expressed in Moore v. City of New York, 8 
N. Y. 110. In the case of RandaU v. Kreiger, 23 WaU. 137, the 
suprême court af ter speaking of the différent kinds of dower known 
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to the common law, and thé abolition of two of th.eia by St. 3 & 4 
ofWm. IV., c. 105, said: 

"The dower given by law Is the only klnd which has slnce existed In 
Bnglaud, and it is believed to be the only kind which ever obtained in tliis 
couatry. During the life of thç husband the right is a mère expectancy or 
possibility. In that condition of thinga the lawmakhig power may deal with 
it as may be deemed proper. It is not a naturel rlght It Is wholly given 
by law, and the power that gave may increase, dlmlnish, or otherwise alter 
it, or wholly take it away." 

Other authorities might be cited to the same effect. 

We find from thèse that dower is not an estate in land, vested 
or otherwise. It is a right without value, unless by some modem 
methods a possibility may be valued. A possibility or contingency 
is not an estate. It ûiay be affirmed generally where a right is 
given by law, until that right becomes vested in some way in prop- 
erty the law may be changed or repealed, and the right taken away. 
Suth. St Const §§ 163, 164; People v. Livingston, 6 Wend. 526; 
Van Inwagen v. City of Chicago, 61 111. 31; Marks v. Borum, 25 Amer. 
Kep. 764. This rule is enforced in the cases of Frisbie v. Whitney, 
9 Wall. 187; Hector v. Ashley, 6 WalL 142. Dower does not be- 
come a vested right in the wife until the death of her husband, A 
possibility of dower is no vested right in the estate of dower, or any- 
thing the law recognizes as property. The législative power of the 
territory of Washington had the right "to wholly take it away" then, 
to use lie language of the suprême court The cases cited from the 
décisions of the suprême court of lowa (Davis v. O'Ferrall, 4 Gr. 
Grreene, 168; Young v. Wolcott, 1 lowa, 174; O'Ferrall v. Simplot, 
4 lowa, 381-400; Pierce v. O'Brien-, 29 Fed. Kep. 402) are not in point 
upon the issue hère presented. In the first three of thèse, parties 
purchased real estate when there was a possibility, under the laws 
of the State, that there might be dower in the same to the extent of 
a life estate of one third thereof. Burdened with this possibility, 
the title to this real estate became vested in the purchaser. The 
court held that it was not compétent to enlarge this dower possibil- 
ity to an estate in fee, to the extent of one third thereof, or more. 
There can be no doubt of the correctness of thèse décisions. If they 
did maintain the rule contended for by appellants, they would be 
contrary to the weight of authority upon this subject. The rule 
is that dower must be measured and aUotted according to the law 
at the time of the death of the husband, and not, as contended, at 
the time of the conveyance, by the husband, of his lands. The rule 
appellant contends for would be contrary to the rule above ex- 
pressed by the suprême court, and not founded upon reason. The 
case of Pierce v. O'Brien was one where the law provided that the 
wife should hâve one third in value of the real estate possessed 
by the husband during marriage, as dower. The question was at 
what time this value should be estimated, — whether at the time 
of the conveyance bv the husband, or at the time of his death. The 
court held, according to the gênerai rule upon this subject, at the 
time of thç conveyance, so as to exclude the value of subséquent tm- 
provements. This is not the question hère presented. 

The next question presented is, did the législative assembly take 
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away from appellant her posslbllliy of dower before the time of her 
husband's death, in 1889? If the statutes above specifled can 
stand, there can be no doubt upon this point. It is urged that the 
first of the above statutes is yoid for the rea«on that it is net em- 
braced within the object of the law in which it is found and en- 
acted. There was a provision in the organic act of the territory 
of Washington which reads as follows: That "every law shall em- 
brace but one object, and that shaU be expressed in the title." Kev. 
St. U. S. § 1924. The law in wlxich the said provisions in regard 
to dpwer and curtesy are found provides for the, descent of real 
property of a décèdent. In this law it is provided that if a de- 
ceased person dies, leaving a husband or wife, and one child, one half 
of the real estate of which said person died seised goes to the 
surviving husband or wife, and one half to the chUd. If more than 
one chUd survived, then one third to the surviving husband or wife, 
and the balance to be divided equaUy among said children. In case 
of no children, then there are provisions for father and mother, 
brothers and sisters, inheriting half of the estate. In certain con- 
tingencies the surviving husband or wife receives ail of the estate. 
The estate hère provided for is a fee, or whatever estate the hus- 
band had in said real property at the date of his death. It appears 
to me to be within the object of such a statute to abolish dower and 
curtesy. If either of thèse existed, they would interfère with, and 
cloud, the estâtes provided for in that statute, as inherited by the 
persons therein named. Take, for instance, a case where one half 
of the estate would go to the wife, and one half to a child. How 
would dower be allotted? One third outof the whple estate? Then 
the one third of the child's estate would hâve charged upon it this 
life estate. The mother, it is true, would hâve her estate charged 
with the same, or merger would take place. But this is not what 
was contemplated by the statute. I might refer to other provisions 
of that statute which I am sure would show that the législature did 
not wish the estâtes inherited should be charged with any such es- 
tâtes as those of dower or curtesy. It was, tiien, of necessity, the 
right of the législature, by positive statute, to prevent the complica- 
tions which might arise if thèse rights existed, and do it in the 
same law or statute where they were providing for the estâtes to 
be inherited. Why should another statute be resorted to, to deflne 
and clear the titles provided for in this? 

There is another point to be considered. In this statute a more 
valuable provision for the wife was made than, the old right of 
dower. This has been proven to be so in practice. In providing 
for larger rights, was it not within the object of such a statute to 
abolish the lesser? I think it wasi Judge Cooley, in his work on 
Constitutional Limitations, (section 144,) in writing upon this sub- 
ject, says: 

"The gênerai purpose of thèse provisions Is accompUshed when a law has 
but one gênerai object, whlch Is falrly Indicated by Its title. To reqnlre 
every end and means necessary or convenlent for the accompllshment of thii! 
gênerai object to be provided for by a separate act, relating to that alone, 
would not ooJy be imreasonable, but would actually render législation inip««- 
Bible." 
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In discussing such constitutional provisions as the one under con- 
sidération, in Sutherland on Statutory Construction, (section 92,) I 
find the following: 

"In cases not clearly withln the mlscliief Intended to be remedied by requir- 
Inçt the subject or object of an act to be single and expressed In the tltle, 
législation will not be adjudged void, on any nice or hypercrltical Interpréta- 
tion. Sound policy and législative convenlence dictate a libéral construction of 
the title and subject-matter of statutes to main tain tlieir vahdity. Infrac- 
tions of thls constitutional clause must be plaln and obvions." 

The same rule is expressed in End. Interp. St. § 59. 

With thèse views of that statute, and tiie rule» of law above ex- 
pressed, the contention of appellant upon tlils point cannot be main- 
tained. 

In regard to the last of the above statutes the appellant urge» 
that, by an express statute, it is conflned to cases of dower, where 
the right accrues after the passage of the act That express stat- 
ute is asfoUows: 

"Thls act shall not be construed to operate retrospectively, and any right 
established, accrued, or accruing, done prier to the time this act goes Into 
eftect, shall be govemed by the law In force at the time such right was estab- 
lished or accrued." 

As before stated, the provision of the statute now for considéra- 
tion was one of the provisions of an act deflning the property rights 
for husband and wife. In this act community property is estab- 
lished, and the incidents in regard to such property regulated. The 
above provision applies to the whole of this act. Considering the 
nature of the right to dower before the death of the husband, can it 
be said to be one established, or accrued or accruing? If it can be 
wholly taken away by statute, it is not established or accrued. Can 
it be said to be an accruing right, that is, one that is increasing or 
enlarging or augmenting? It is true that the possibUity of dower 
may at times be said to be approaching the time when it wiU be 
realized. But this is another thing from saying that the right is 
increasing or augmenting. The possibility or expectancy may be- 
come stronger or greater as the husband's death approaches, but 
not the right. That remains the same. I am satisfled the con- 
struction sought to be placed upon this is not correct, and that it 
does not apply to a dower right that has not become a vested one. 
To hold that it did woidd mar the statute in which it is found mate- 
rially, and be inconsistent with its manifest intent. If I should be 
wrong in this, the former statute I hâve considered woidd be sulH- 
cient upon which to détermine this case. Holding, then, that, under 
the laws of Washington Territory, appeUant had no dower in the 
lands described at the time of her husband's death, the judgment 
of the court below must be aflBnned, and it is so ordered. 
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BABCOCK & WILCOX CO. v. WORLD'S OOLUMBIAN EXPOSITION 

CO. et al. 

(Circuit Court, N. D. Illinois. Febniary 23, 1893.) 

IhJUHCTION— GORFOBATIONS— WorLD'S FaIB. 

Complalnant had an tmderstanding wlth a représentative of an exposi- 
tion Company that it was to supply certain additlonal boilers, if re- 
quired for use In the exposition building, the boUers to be used also as 
exMbits. The représentative told complalnant that the arrangement 
■would hâve to be submitted to the company for approval, but this was 
never done. The company was only authorlzed to erect and equip the 
building, the control of the exhiblts being vested In a commission ap- 
pointed by congress. Ééld, that complalnant was not entltled to an in- 
Junctlon to prevent the use of other boilers in the building. 

In Equity. Suit by the Babcock & Wilcox CJompany against the 
World's Oolumbian Exposition Company and others to enjoin the dé- 
fendants from allowing the Sterling Boiler Company to put its 
boilers in machinery heJL Bill dismissed. 

W. E. Mason, for conlplaineints. 
E. Walker, for défendants. 

GEOSSOTJP, District Judge. The Columbian Exposition will, 
when completed next summer, be the product of two agencies, name- 
ly, the World's Columbian Exposition Company, a corporation under 
tiie laws of the state of Illinois, and the World's Columbian Commis- 
sion, representing the United States. The former is the agency of 
Chicago and Hlinois, to give to the exposition a home; the latter 
is the hand of the government, which makes it a national enter- 
prise. To the former belongs the duty and power of looking to the 
érection ôf the necessary buildings and their equipment for the pur- 
poses désignated, such as the supply of beat, power, light, water, 
etc.; to the latter is given the duty of installing the exhibits, and 
administéring the exposition in aU its branches as a great national 
enterprise. This gênerai Une of démarcation between the duties 
and powers of thèse respective agencies is easily traced, but in the 
practical application of thèse powers so many of their incidents ap- 
parently overlapped each other that complications were certain to 
arise. To meet thèse instances, and avoid a clash between the 
two agencies, a council of administration, composed of two members 
from each board, was created. To this council was given the abso- 
lute and final jurisdiction and control over ail matters of gênerai 
administration of the exposition, including the installation of ex- 
hibits, and the expenditures of ail moneys for work and material 
exceeding $2,000 in amount. Some time early in 1892, the Illinois 
corporation entered into a contract with six companies and persons 
constituting what was called the "Temporary Association," to supply 
the exposition with a steam-boiler plant. The complainants were 
not included in this contract, but subsequently were substituted 
for another company in the Temporary Association, and accordingly 
fnrnished to the exposition, and set up in its machinery hall, a num- 
ber of their boilers as a part of the same plant. The understanding 
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was that thèse boilers should also be installed as exMbits, and, on 
account of the advantages flowing to the members of the association 
from this feature, the considération receired was regarded as much 
less than the actual cost of putting in the boilers. In the portion 
of machinery hall in which thèse boilers were set up, there remained 
a f urther space which, it was understood, might be occupied by other 
boilers, if th.e same were found necessary to the requirements of the 
exposition. The complainants clalm that they had an understand- 
ing and agreement with one Sargent, representing the chief of con- 
struction and the local corporation, under which they were to hâve 
the exclusive privilège of putting in thèse additional boilers, if need- 
ed, and making them an exhibit in the same manner that the boilers 
already contracted for were to be exhibits; that in reliance on this 
understanding, they proceeded to make their boilers according to cer- 
tain plans and spécifications, and were ready and wiUing to place 
them in the space allotted; but that the exposition company refused 
to abide by this understanding, and is about to allow another com- 
pany, known as the "Sterling Boiler Company," to supply this addi- 
tional plant. The complainants aver that the exhibit feature of 
this allégea privilège was the chief inducement for their entering into 
it; and that the damages they would suffer from faUure to enjoy it 
are so indeflnite and uncertain in amount, and yet so actual and 
decided, that a court of law could not give them fuU relief; and 
therefore pray that this court order the aUeged understanding or 
agreement to be specifically performed, and grant an injunction re- 
straining the company from putting in the boilers of any other com- 
pany. 

The granting of the relief prayed for is enttrely within the discré- 
tion of the court, but, before that jurisdiction can be exercised, the 
judgment of the court mnst be satisfied — First, that an understand- 
ing actuaUy existed, and was mutually regarded by both parties as 
a subsisting and binding obligation between them; second, that Sar- 
gent had authority to enter into such an agreement; third, that the 
reasons assigned for the interposition of a court of equity by injunc- 
tion or spécifie performance are applicable to the situation brought 
to the attention of the court. I am of the opinion that the com- 
plainants hâve f ailed to establish either of thèse propositions. There 
were unquestionably conversations out of which an impression such 
as the complainants insist upon would naturally arise, but I fail to 
find any clear, definite, or satisfactory évidence that the parties 
understood they were entering into a mutual obligation such as is 
«laimed. Sargent expressly testifies that he told the représenta- 
tive of the complainants that the promise of the privilège held out 
lïy him would first hâve to be submitted to and approved by the coun- 
cÙ of administration. He and the complainants probably thought 
there would be no difSculty in receiving such approval, but the ne- 
gotiation certainly could not hâve been regarded by them as final 
while in this state of possible uncertainty. As a matter of fact, 
the proposed privilège was never submitted to the council, and com- 
plainants were never advised that it had received the approval of 
that body. It is equaUy clear that Sargent had no power to grant 
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a privilège of that charaoter. It feU partly, at least, within th.e 
powers of the commission, and there is nothing in this case showing 
tliat he in any respect represented tte commission. When he an- 
nounced to the complainants that the matter of thë privilège must 
first go tb the councîl of administration, he, in effect, expressly ad- 
vised them of the limitation upon his authority. 

But even if the agreement vcas made as claimed, and Sargent had 
authority to enter into it, from the Illinois corporation, it would, in 
my mind, be a case in which the relief prayed for could not be 
granted. Nothing is clearer than that the installation of the exhibits 
is exclusively wittiin the control of the conmiissiou. In respect of 
thèse, the local corporation and ita agents hâve no authority. It is 
true that thèse boiïers were to be placed for the double purpose of 
affording steam power' and an ezhibit. In the flrst aspect, tiiey 
might fall within the powers of the local corporation, but, in the sec- 
ond, they would clearly fall within the «xclusive control of the com- 
mission. Now, the injury complained of, and upon which the juris- 
diction of a court of equity is predieated, is not tiiat the complain- 
ants wiU Buffer any less on account of thèse boilers being excluded 
from the steam plant, but that they will suffer loss by the exclusion 
of them as exhibits. They admit that, but for the exhibit feature 
of this alleged privilège, the contract would be of no value to them. 
The boilers coiUd be sold to the trade for a greater sum than the 
alleged contract price. Their complaint, therefore, Is essentiaUy 
and exclusively a complaint against being allowed to instaJl an ex- 
hibit. The testimony nowhere shows that the commission, or either 
of its authorized agents, hâve ever allotted to them this space, or 
agreed that they might install this exhibit. Indeed, it is doubtful 
if the court could, under any circumstances, interfère with the discré- 
tion of the director gênerai. For thèse reasons, the injunction is 
refused, and the bUl dismissed. 



PUTNAM V. RUOH et ■! 

(Circuit Court, B. D. Loulslana. February 21, 1893.) 

No. 12,169. 

CONSTITDTIONAL LAW— COSPOEATIONS— ANNULMENT OF ChABTEB. 

Article 258 of the Loulslana constitution of 1879, which tn terms aboi- 
Ishea the "monopoly featux's" of exlsting corporations other than rall- 
road companles, operated at once and of Its own force, and, If suffldent, 
aa applied to any partlcular corporation, to entirely annul Ita charter, 
that resuit was accompllshed Immediately wlthout the dolng of any act 
such as Is necessary In ca«e of a forfelture for an act or omission by the 
corporation, and a stocMiolder could thereaf ter bring In hls own name 
a suit to enjoln a wasllng of the corporate property, and to wind up the 
afïalrs of the corporation and recover bis ahare of the corporate assets. 

Samb. 

Articles 248 and 258 of the Loulslana constitution, provldlng for regulat- 
tng the slaughter of oattle, and abollshlng ail monopoly features In the 
charter of any corporation exlsting in the staté, did not entirely avold and 
annul the charter of the Cresceut Cil? Idye-âtock Landlng & Slaughter- 
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house Company, whose charter gives It the exclusive rlglit to slaughter 
cattle in New Orléans, but merely abolishes the monopoly feature thereof. 

B. COBPOKATIOKS— BiGHTS OF StOCKHOLDBBS— BlLL TO ENJOIN WaSTE. 

A stockholder cannot maintala a bill to enjoin the wasting ol corporate 
property unless the coiporation Itself refuses to bring the action, tn 
which case it must be tnade a party défendant, 
4 Same. 

A stockholder who brlngs a biU to enjoin waate of corporate property 
on the theory that the corporation has ceased to exlst cannot make the 
corporation a party défendant, and if the corporation had beeu aboUshed 
thls action would Ûe. 

In Equity. Bill by Forest L. Putnam against Louis Euch and 
others to hâve a receiver appointed, and for other relief toucMng 
property of the Crescent City lAve-Stock Landing & Slaughterhouse 
Company, which plaintiff claimed had become extinct by constitu- 
tional provision. Heard on application for the appointment of a 
receiver and for an injunction pendente lite. Denied. 

J. E. Beckwith, for complainant. 

Eouse & Grant and DroUa & Augustin, for défendants. 

BILLINGS, District Judge. This case has been heard upon an 
application for the appointment of a receiver, and for an injunction 
pendente lite on bill of complaint, exhibits, and numerous aflSdavits. 
The défendants are officers and stockholders of a corporation known 
as the Crescent City Live-Stock Landing & Slaughterhouse Com- 
pany. The corporation has not been made a party to the suit. The 
questions presented in this case are almost purely légal. They are 
two: First, if articles 248 and 258 of the constitution of 1879 
avoided and annulled the charter of the corporation, will this bill 
lie? and, second, did thèse articles annul the charter? 

As to the flrst question: The biU of complaint is founded upon 
the now familiar doctrine that a charter of a corporation created 
by the législature, which is embraced within the subject-matter of 
the public health or public morals, lacks an élément of a contract, 
in that it is with référence to a thing over which législatures 
lack power or authority to bind their successors, and is only con- 
tinued at the will of the state, and may be abrogated at any time 
by either the législature or the constitution, (Northwestern Fertiliz- 
ing Co. V. Hyde Park, 97 U. S. 659,) although, where the charter is 
in terms recognized by the state constitution, it is beyond légis- 
lative repeal or recaU, ÇNew Orléans v. Houston, 119 U. S. 265, 
7 Sup. et. Eep. 198.) The next proposition of the solicitor for the 
complainant cannot be controverted, and is that this recall may be 
express or by necessary implication. Upon this conceded law he 
stands, and next afiSrms that in case there has been a recall or repeal 
of the charter of the slaughterhouse company by the constitution of 
1879, his bill of complaint will lie. A careful considération of thia 
question leads me to the conclusion that he is correct. Such an abro- 
gation is not like the liability which a corporation incurs to forfeiture 
of its charter by reason of some act or omission of the corporatioiL 
The constitution is suprême, and, in respect to this matter, enforces 
and exécutes itself. Without the intervention of any instrumentality, 
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or tiie doing of any act, ît iminediately destroys and sweeps away tlie 
inconsistent charter to the estent of its inconsistencies. But where 
a liability t» a forfeiture of a charter has bèen incurred by a corpora- 
tion, the corporation and its charter continue in existence till, at 
the instance of the state, either by a decree of a compétent court or 
a législative act, the forfeiture has been made operative to the 
extinction of the corporation. If the corporation had become ex- 
tinct, it seems to me this suit, which is that of a stockholder to re- 
cover his share of the corporation assets in the hands of the 
défendants, would clearly be maintainable. 

ïhis brings me to the question, which is. seriously debated, 
whether the article ànnulled the charter. Act 118 of the acts of 
1869 créâtes the corporation, and invests it with its powers and 
rights which are to be found in the Ist, 2d, and 3d sections, and are 
as follows: 

"Section 1. Be It enacted by the senate and house of représentatives of the 
State of Loulslana In gênerai assembly convened, that from and after the flrst 
day of June, A. D. (1869,) elghteen hundred and sixty-nine, It shall not be 
lawful to land, keép. or slaughter any cattle, beevps, calves, sheep, svrtne, or 
other animais, or to hâve, keep, or establlsh any sto<^ landlng, yards, pens, 
slaughterhouses, or abbatoirs at any pohit or place within the clty of New 
Orléans or the parishes of Orléans, Jefferson, and St. Bernard, or at any 
point or place on the east bank of the Mississippi river, above the présent 
dépôt of the New Orléans, Opelousas and Gre.it Western Railroad Compfiny, 
except that thé 'Crescent Olty Stock-Landing and Slaughterhouse Cîompany' 
niay establlsh themselves at any point or place, as hereinafter provided. 
Any person or persons or corporation or company carrylng on any business or 
dolng any act In contravention of this act, or landlng, slaughterlng, or keep- 
ing any animal or animais In violation of this act, shall be liable to a fine of 
two hundred and flfty dollars ($250) for each and every violation, the same 
to be recoverable, with costs of suit, before any court of compétent juris- 
dictlon. Sec. 2. Be it further enacted," etc., "that Wm. D. Sanger, Joseph 
H. Pearson, J. E. Irwin, John Wharton, Franidin J. Pratt, R. T. Packwood, 
N. W. Travis, Henry V. Barringer, li. P. Sanger, W. S. Mudgett, Oliver D. 
Russell, J. Vibsca, S. P. Grtffln, L. H. Crlppen, Wm. McKenna, A. J. Oliver, 
F. 6. Clark, and thelr successors, be and are hereby created a body politic 
and corporate to be known and designated as the Crescent City Ldve-Stock 
Landlng and Slaughterhouse Company, and by that name and style shall sue 
and be sued, purchase, hold, sell. contract, lease and release, grant and trans- 
fer, and may do ail things necessary for the purposes hereinafter mentioned, 
and perJJorm ail other acts, and exercise and enjoy ail other rights and privi- 
lèges, Ipcident to corporations, adopt and use a common seal, make. publlsh, 
and alter at pleasure by-laws, rules, .ind régulations for the govemment of 
the company or corporation and the carrylag on of its business, shall détermine 
and appoint thelr oiHcers, and flx thelr compensation and term of oiBce, and 
shall flx the amoimt of the capital stock of the said company or corporation 
and the number of shares thereof. The domicile of the company or cor- 
poration shall be la the clty of New Orléans, and the président shaU be tho 
proper offleer on whom to serve citations, notices, and other légal process 
whereln this company or corporation may be interested. Sec. 3. Be It 
further enacted," etc., "that said comp.ony or corporation is hereby authorized 
to establlsh and erect at its own expense, at any point or place on the east 
bank of the Mississippi river wlthln the parlsh of St. Bernard, or in the cor- 
porate limita of the clty of New Orléans, below the United States barracks, 
or at any point or place on the west bank of the Mississippi river below tho 
présent dépôt of the New Orléans, Opelousas and Great Western Rail- 
road Company, wharves, stables, sheds, yards, and buildings necessary to 
land, stable, shelter, protect, and préserve ail kinds of horses, mules, cat- 
tle, and other animais, from and after the time such buildings, yards, 
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otc, are ready and complète for business, and notice thereof Is given In 
the officiai journal of tte state; ejad the said Crescent City Live-Stock 
Landiug and S'.aughterliouse Company ebaU hâve the sole and exclusive 
privilège of eonductlng and carrying on the live-stock lauding and slaugb- 
houso business wltlùn the limits and privilèges granted by the provi- 
sions of this aet and cattle and other ajilmals destined for sale or siaugh- 
ter in the city of New Orléans or its environs shaU be landed at tlie 
live-stock lauding in the yards of sald company, and shall be yarded, 
sheltered, and protected, If necessary, by sald company or corporation; 
and said company or corporation shall be entitled to hâve and recelve 
for each steamship landlng at the wharves of the sald company or corpora- 
tion ten (10) dollars; for each steamboat or other water craft, five (5) dollars; 
and for each horse, mule, buU, ox, or cow landed at thelr wharves, for each 
and every day kept, ten (10) cents; for each and every hog, calf, sheep, or 
goat, for each and every day kept, flve (5) cents, ail wlthout including the feed; 
and sald company or corporation shall be entitled to ke^ and détala each and 
ail of said animais untU said charges are fully pald- But tf the charges of 
ianding, keeping, and feedtng any of the aforesaid animais shall not be paid 
by the owners thereof after flfteen days of thelr being landed and placed In 
the custoidy of the said company or corporation, then the said company or 
corporation, in order to reimburse theniselves for charges and expenses 
Incvirred, Shall hâve power, by resorting to jnâidal proceedlngs, to advertise 
sald animais for sale by auctlon m any two newspapers published in the city 
of New Orléans for flve days, and after the expiration of said flve days the 
sald company or corporation may proceed to sell by auctlon, as advertised. 
the said animais, and the proceeds of said sale shall be taken by the said com- 
pany or corporation, and applied to the payment of the charges and expenses 
aforesaid, and other addltlonal costs, and the balance, tf any, remaining from 
such sale, shall be held to the crédit of and paid to the order or receipt of 
the owner of sald animais. Any person or persons, firm or corporation, 
vlolating any of the provisions of this act, or Interfeilng with the privilèges 
hereln granted, or landlng, yardlng, or keeping any animais in violation of the 
provisions of this act, or to the injury of said company or corporation, shall 
be llable to a fine or penalty of two hundred and flfty (250) dollars, to be 
recovered, with costs of suit, before any court of compétent jurlsdlctlon. The 
company shall, before the Ist of June, (1869,) elghtecn hundred and stxty- 
nlne. bûUd and complète a grand slaughterhouse of s^ifflclent capadty to 
accommodate aU butchers, and In which to slaughter flve hundred animais per 
day; also that a sufficient number of sheds and stables shall be erected 
before the date aforementioned to accommodate ail the stock recelved at this 
port, ail of which to be accompUshed before the date flxed for the removal ot 
the stock landlng, as provlded in the flrst section of this act, under penalty of 
a forfeiture of thelr charter." 

Articles 248 and 258 of the constitution of 1879 are as follows: 

"Art. 248. The police juries of the several parishes, and the constttuted 
authorities of ail mcorporated munlcipallties of the state, shall alone hâve the 
power of regulating the slaughtering of cattle and other live stock within 
thdr respective limits: provlded, no monopoly or exclusive privilège shall 
exist In this state, nor such btislness be restrlcted to the land or houses of 
any individual or corporation: provlded, the ordinances designating the places 
for slaughtering shall obtatn the concurrence and approval of the board of 
health or other sanitary organlzatlon." 

"Art. 258. Ail rights, actions, prosecutlons, clalms, and contracts, as well 
of individuals as of bodies corporate, and ail laws In force at the time of the 
adoption of this constitution and not Ineonsistent therewlth, shall continue aa 
tf the sald constitution had not been adopted. But the monopoly features h» 
the charter of any corporation now" existing In the state, save such as may 
be contatned In the charters of rallroad companies, are hereby abollshed." 

It is seen that No. 118 of the acts of 1869 incorporâtes the 
slaughterhouse company, names the incorporators, gives it the right 
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to slaughter animais, build landinga, etc., and, within certain terri- 
torial limits, makes tliis right exclusive. Section 10 limits the exist- 
ence of the corporation to 25 years. Articles 248 and 258 give to 
tlie police juries and municipal autàorities the authority to regulate 
the slaughtering of animais, provided, as to locality, the approval 
of the respective boards of health has been obtained, and abolishes 
ail monopoly f eatures and restrictions as to localities. The part of 
the charter which was abrogated was the exclusive right to slaugh- 
ter, etc., within certain limits. There was also efifected by means 
of the provisions of the new constitution above quoted, a subjection 
of the slaughterhouse company, along with ail other persons and cor- 
porations engaged in slaughtering animais, in certain respects, to 
the parish and health authorities. This left the slaughterhouse 
company an existing corporation for the period prescribed by its 
charter, with ail its corporate powers, minus its right to exclude any 
other person, and subject to the necessity, along with aU others en- 
gaged in the same business, of having the approbation of the parish 
and health authorities in the location and the manner of conduct- 
ing its business. There is no averment in the bill that the corpora- 
tion has not the approval of the local authorities. The case is not a 
case of total repeaJ, as is the Case of Hyde Park. When the franchise 
of a corporation consists of a single faculty or right, and that faculty 
or right is of such a nature that it can rightfuïly be withdrawn by 
a constitutional provision, the adoption of a constitutîonal provision, 
irreconcUable with that faculty or right, would necessarily repeal 
the charter. When the franchise consists of several faculties or 
rights, some reconcUable and some irreconcilable with the constitu- 
tional provision, the repeal by implication calls for the same discrim- 
ination as would an express repeal where only specifled parts 
are recalled, Only the irreconcilable faculties or rights are re- 
pealed or withdrawn, and the corporation with the faculties con- 
sistent with the new provision would survive. In a word, the new 
constitution still permitè the slaughtering of animais, which was the 
business of the corporation, and only affects that business with con- 
ditions and limitations. This leaves the corporation and its busi- 
ness in existence shorn of its exclusiveness, and dépendent upon the 
sanction of the local and health authorities. 

There is another aspect of the biU which must be considered. 
There is a charge contained in it of threatened waste by the défend- 
ants. The theory of the bUl is that no corporation exists. If the 
court assented to this view, the waste might be enjoined, and, of 
course, the corporation need not be made a party, for it would be a 
corporation no longer in existence; but since, in my view, the exist- 
ence of the corporation, though in a shorn and restricted state, con- 
tinues, if such an action could be maintainable, it would be in case 
the corporation refused to bring it, and the corporation would hâve 
to be a party défendant Eobinson v. Smith, 3 Paige, 222, 231, 232 ; 
Cunningham v. Pell, 5 Paige, 606, 612; Smith v. Hurd, 12 Metc. 
(Mass.) 371; Kendig v. Dean, 97 U. S. 423, 425. My 'conclusion, 
therefore, is that the application for the appointment of a receiver 
and for the injunction must be refused. 
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UNITED STATES v. INSLBY et aL 
(Circuit Court of Âppeals, Elghtli Circuit February 6, 1893.) 

No. 126. 

1. Bail Bonds— Enfokcembnt in Fédéral Courts— State Laws. 

Wtaile, under Itev. St S 1014, ail proceedlngs for holding accmsed persons 
to bail to aiiswer before a fédéral court, are assimUated to tbe proceed- 
ings la vogue for similar purposes in the state where the proceedlngs take 
place, etill, la enforcing a forfeited bond taken In a crlmlnal case, the 
United States Is not restricted to the remédies provlded by the laws of the 
State, but may proceed according to the common law. Hence a forfeited 
bond tnay be pioceeded on by scire fatdas in Kansas, tbough by the Kan- 
sas law au iadependent action Is neceasary. 

8l Judicial Sale — Dbed — Abatbmbnt and Revival of Actions. 

Where a sale is had and approved, and a deed ordered, and before Its 
exécution the jndgment defbtor dies, it Is uot necessary to revive pro- 
ceedlngs in xlie name of the helrs or légal representattvea before the deed 
is executed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

In Equity. Bill by the United States against the heirs at law 
and admlnistratrix of Moses McElroy, and the heirs at law of Polly 
Palmer, to redeem certain land claimed under a mortgage. The 
circuit court dismissed the bUl on the gronnd of lâches, (25 Fed. Eep. 
804,) but this decree was reversed on appeal to the suprême court. 
9 Sup. et. Eep. 485. After another hearing in the circuit court the 
biU was again dismissed, and the United States again appeals. Be- 
Tersed. 

Statement by THAYER, District Judge: 

Thls is a bill flled by the United States for an accountlng, and to redeem 
a pièce of property situated lu the clty of Ft. Scott, state of Kansas, whlch 
is now, and for many years last past bas been. In the possesdou of EUzabeth 
McElroy. The facts on whlch tlie right of rédemption is predicated are as 
follows: On the 3d day of August, 1869, Moses McElroy became surety La 
a bond before a United States commissioner in the pénal sum of $2,000, 
for the appearance of Joseph H. Roe and 0. A. Ruther before the United 
States district court for the district of Kansas at Its next term, to be held 
ta October, 1869, to answer to the charge of wûlfully violating the internai 
revenue laws of the United States. The bond in question appears to havo 
been duly retumed to, and to hâve been flled in, the United States district 
court for the district of Kansas; and on the 12th day of October, 1869, 1* 
was declared forfeited by said court, for the fallure of the prtncipala 
thereln to appear. A scire faclas was thereupon issued by said court, and 
was made retumable October 30, 1869. The writ of scire faclas was duly 
served on McElroy on October 14, 1869, and on the 6th day of the following 
November final jndgment appears to bave been entered on the bond against 
McElroy, and against another surety, who was also duly served, in the sum 
of $2,000 and costs. Under the jndgment last aforesaid a pluries exécution 
was Issued on the 27th day of AprU, 1871, and at a sale made under said 
exécution the United States became the purchaser on Jime 6, 1871. The 
sale thus made was approved by the United States district court for the 
district of Kansas on the 16th day of October, 1871, and a deed was the» 
ordered to be executed; but such deed was not In fact made untll October 
30, 1883, after the death of McElroy, the judgmeiit debtor. 

The lot In controversy appears to hâve been acqulred by purchase by 
McElroy on the 5th day of August, 1869, and to hâve been mortgaged by 
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McBIroy and wlfe on the day sacoeedlng the purchaae to one PoUy Palmer, 
for the sum of $3,500. On the 30th of Jlay, 1871, PoUy Palmer brought an 
action against McElroy and wlfe to foreclose sald mortgage, m the district 
court of Bourhon lOountyi iKan., In which proceeding a judgœent and decree of 
foreclositre was duly entered against McElroy and wlfe on the 4th day of 
October, 1871. On the 25th of OctobePy 1871, an order of sale was Issued 
In said cause; and, at a sale had thereunder on the 4th day of December 
(oUowlng, PoUy P^ilmer "became the purcbàser of the lot now In dispute, for 
thé sntn of $3,786.06, whléh sale wàS approved, and a deed wàs duly executed 
tb PoUy Palmer on the 4tli of Januaty, 1872. It is concedéd that the tltla 
thus vested In Polly Palmer was subsequently transfèrréd to EUzabeth 
MèÉJroy, one of the défendants in thls suit, and that she held such title, 
and ^aâ in possession of the premlsôs In controversy, at thô tlme the United 
States flled its MU to redeem, on the 24th of Novenabet, 1884. The United 
States was not made a party to the suit brought by Polly Palmer to fore- 
dose the mortgage above referred to. 

E. F. Ware, Sp. Atty., for the United States. 
J. D. McCleyerty, for appellees. 

Before OALDWELL and SAUBOEN, Circuit Judges, and 
THAYEB, District Judge. 

THAYEE, District Judge, (after stating the facts as above.) 
When this case was before the suprême court of the United State» 
on appeal from a former decree of the circuit court, dismissing the 
bill, it was held that the appellees could neither invoke the plea of 
lâches nor limitations as a défense to the right of the United Sttites 
to redeem. U. 8. v. Insley, 130 U. S. 263, 9 Sup. Ot Eep. 485. We 
are relieved, therefore, of the necessity of considering such défenses, 
and will confine our attention to the question whether the second 
decree dismissing the bill can be sustained npon the ground on 
which the circuit court appears to hâve rested its décision, The 
circuit court held, in efifect, that a bail bond or recognizance taken 
in a fédéral court or befpre a United States commissioner sitting in 
Kansas, for the appearance before a United States court of that dis- 
trict of a person chargéd with an offense against fédéral laws, can 
only be enforced in the mode prescribed by the laws of Kansas; that 
by the statutes of that state (paragraph 5218, Gen. St 1889) such 
bonds and recognizances can only be enforced by a civil action brought 
in some court of compétent jurisdiction after the lapse of the term at 
which the forfeiture is declared; and that the judgment in favor of 
the United States against McElroy was nuU and void, and not 
merely voidable, because it was rendered on scire facias, and before 
the adjournment of the term at which the forfeiture was declared. 
As the View thus entertained by the trial court places the fédéral 
courts in a condition of practical dependence upon local laws in a 
matter which is intimatdy connected with the efficient exercise of 
thelr crimiaal jurisdiction, we think it should not be adopted, unless 
it is clearly warranted by some fédéral statute. 

It has frequently been held that United States coanmissionem 
dérive their power to take bail for offenses against the laws of the 
United States from section 1014 of the Eevised Statutes of th« 
United States. That section provides that, "for any crime or offense 
against the United States, the oflender may, by any justice or 
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judge ol the United States, or by any commissioner of a circnit 
court to take bail, or by any chancellor, judge, * * * or other 
magistrate of any state wliere he may be found, and agreeably to 
th.e usual mode of process againat offenders in sucli state, • ♦ • 
be arrested and imprisoned, or bailed, as the case may be, for trial 
before sucb court of the United States as by law has cognizance 
of the ofEense." By reason of the provision contained in that sec- 
tioi^ that fédéral judges and commissioners shall proceed "agree- 
ably to the usual mode of process against offenders in snch state," 
it has also been hdd that the purpose was to assimilate ail pro- 
ceedings for holding accused persons to bail, to answer before a 
court of the United States, to the proceedings in vogue for similar 
purposes in the state where the proceeding should take place. It 
has accordingly been ruled that recourse must be had to the lav?8 
of the state where an examination is held to détermine a com- 
missioner's power to take bail for an appearance before himself , as 
well as to détermine his right to adjoum a hearing, and the 
length of tune such hearing may be adjoumed. U. S. v. Éundlett, 2 
Curt 41, 48; U. S. v. Case, 8 Blatchf. 250; U. a v. Martin, 17 
Fed. Kep. 150; U. S, v. Horton, 2 DUl. 94. The décisions con- 
struing section 1014 hâve thus far only gone to the extent of 
holding that state laves control as to ail questions of procédure be- 
fore a United States commissioner up to the time the proceedings 
are certifled to the court having jurisdiction to try the offense. 
But it has never been decided, so far as we are aware, that, in en- 
forcing a forfeited recognizance or bond taken in a criminal case, 
the United States is restricted to those remédies which are provided 
by the laws of the state where the court happens to be held. 
As certain state magistrates were authorized by section 1014 to com- 
mit persons for trial who were accused of offenses against the laws 
of the United States, it was eminently proper to provide that, in the 
discharge of such duties, they might proceed in accordance with 
state laws, with which they were familiar. But no reason exists 
for limiting the fédéral courts, when proceediug to enforce a for- 
feited recognizance or bond which has been taken or duly lodged 
therein, to those remédies which are prescribed by state statutes. 
In the trial and disposition of criminal cases the fédéral courts 
proceed according to the course of the common law as modifled by 
acts of congress. It has recently been held that the competency of 
vyitnesses in criminal trials in the courts of the United States is not 
govemed by the statutes of the state where such trials are had, 
but is to be determined by the common law. Logan v. U. S., 144 
U. S. 263, 303, 12 Sup. Ct. Eep. 617. See, alsos U. S. v. Reid, 12 
How. 361, 363. We think there is equal reason for holding that 
the courts of the United States may resort to such remédies for 
enforcing a bond or recognizance which has been duly retumed 
by a fédéral commissioner or other committing magistrate, as are 
given by the common law. The fédéral courts, we believe, hâve 
heretofore acted upon the assumption, and with great unanimity, 
that, in the matter of enforcing a forfeited bond or recognizance, 
it was proper to issue a scire facias, and to enter a final judgment 
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ngaiiiBt thé principal and Ms snretîes on the retuna of auch procesa 
duly servea, if no sufladent cause was shown for sétting aside tke 
forfeiture That is one of the approved common-law methods of 
'wiforcing such. obligations aftèr a forfaiture is declared, and it lias 
on some occasions been supposed that it "was the only appropriate 
method, altliough it is now W€^ settJed that an original action 
raay also be brought on bonda of that character. Gom. v. Gp&Jn, 
12 Mass. 1; CJom. v. McNeill, 19 Pick. 127. We are constrained to 
hold, tbf refore, that the judgment against MoElroy in the sum of 
$2,000, which was rendered by the United States district court for 
the district of Kansas on the 6th day of November, 1869, was a 
Talid judgment, and that it was not even roidable. 

Another position was taken by the défendants in the circuit court, 
and seems to be relied upon in this court, that the marshal's deed 
to the lot in controversy, which was executed after the death of 
McElroy, is voîd, and conveys no title, for the reason" that the action 
was not revived in the name of his heirs or légal repres«mtatives be- 
fore the deed was executed. With référence to that contention, it is 
only necessary to say that as the sale of the lot was made and 
approved, and a deed was ordered to be executed, during the life- 
time of McElroy, we do not perceive that the right of the United 
States to redeem is in any way impalred, even though it be true 
that the deed is in fact void. The deed is the iiiere évidence of 
transactions that had been fuUy consummated in the lifetime of 
the judgment debtor. But we are unwUling to concède that the 
deed is defective for the reasons above stated and urged. The law 
seems to be quite well settled that a deed made under such circmn- 
stances is valid, notwithstanding the failure to revive. Herm. 
Ex'ns, § 213, and citations. The decree of the circuit court is there- 
fore reversed, with directions to enter a decree ni favor of the 
United States, in such form as the parties hâve heretofore stipu- 
lated shaU be entered in case the right of the United States to re- 
deem was sustained. 



STOCKTON et al. v. RUSSETjL et aL 

(Circuit Court of Appeals, Fifth Circuit. November 25, 1892.) 

Xo. 74. 

tajUNCTiON— Whbn Gbanted— Equitt. 

Défendant, who owned and controlled the majority of stock in a rallroad 
Company, and was président thereof, sold the same to complainants for 
$29,000. The latter paid $5,000 In cash, and for the balance gave their 
notes, payable In 90 days. By the contract défendant was to retaln 
possession of the stock, with the right to vote the same, as security for the 
notes, but was to vote it as requested by complainants. Thereafter com- 
plainants were permltted to operate the road, and shortly afterwards one 
of them was elected président, .-ind the other secretary, and both were 
made directors. Complainants, bowever, defaulted on the notes, and, 
though the tlme was extended 10 days, they never pald any part thereof. 
Thereafter the boàrd of directors requested complainants to reslgn thelr 
positions, whereupon the latter took possession of the books and records 
of the Company, dlscharged the superintendent and ail the employés, au'l 
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put new employés in possession. The dlrectors then passed a resolution 
requlrtng that the old superintendent be restored and hâve possession of 
the property, but complalnants refused to comply therewith, or to recog- 
nize the authority of the board. Thereupon the board removed complaln- 
ants from their officiai positions, and ordered them to tum over the prop- 
erty to défendant, as agent of the dlrectors. On exhlbiting thèse resolu- 
tions to the employés of the road, the property was tumed over to défend- 
ant, but comiplainants again regulned possession by means of warrants 
Issued by a justice of the peace, charglng the employés wlth criminal 
trespass. In the mean time they had expended monéy on the property, put 
heavy charges on it for labor and materlal, and had bought a steam ferry, 
to run In connection vsdth It and other Unes of transportation. To protect 
thelr possession, complalnants filed the bUl hereln, and obtalned a decree 
enjolnlng défendant from paying the employés, or from interf ering with 
complalnants' possession and control. Bdd, on appeal from .the injunc- 
tlonal decree, that the same should be reversed, and that the bill was 
entlrely wlthout equlty, and should be dlsmlssed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. BUl for injunction brought by James A. Eussell, Da- 
vid M. Yeomans, and Horace Scott against John N. C. Stockton, S. 
L. Earle, Thomas P. Denham, Arthur Meigs, and the JacksonTille, 
Mayport & Pablo Railway & Navigation Company. Decree for com- 
plalnants. Défendants appeaL Reversed. 

0. M. & J. C. Cooper, for appellants. 

H. Bisbee, (H. H. Buckman, on the brief ,) for appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. On Pebruary 10, 1892, John N. C. 
Stockton, as administrator of the estate of Alexander Wallace, de- 
ceased, one of the appeUants, held and owned 571 shares of the capi- 
tal stock of the Jacksonville, Mayport & Pablo Railway & Naviga- 
tion Company, being a majority of the stock of said company, and he 
was entitled to hâve issued to htm 442 additional shares of such 
■tock, and had a lien on 83 shares of such stock of John B. Togni, 
for moneys due from said Togni to said estate On that date, he, 
as such administrator, joined by Mary Wallace, the widow of said 
Alexander Wallace, made a contract with the appellees, Yeomans, 
RusseU, and Scott, for the sale to them of said stock. Appellees 
paid him $5,000 on account of said contract, the remainder of the 
considération being payable in 90 days, according to said contract, 
and also evidenced by the promissory notes of said appellees of same 
date as the contract, payable 90 days after date, one note for $8,000, 
and one for $16,000. Neither, of thèse notes, nor any part of said re- 
mainder of considération money of said contract, has ever been paid. 
At the time said contract was made, the appellants John N. C. Stock- 
ton, Thomas P. Denham, S. L. Earle, and Arthur Meigs were direct- 
ors of said company, and were a majority of the board, and said 
Stockton was président of said company. Thereafter appellees were 
permitted to onerate the road under said board of dlrectors and prés- 
ident; and on the 6th of April, 1892, at a meeting of said board of 
v.64F.no.2 — 15 
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directors, said Eussêll was elected président of the company, and 
said YeOmans was elected secretary and treasurer thereof, and they 
were elected directors by said board of directors, to fill vacancies 
caused by one William Wallace and said Togni haying ceased to 
be directors; and the board of directors unanimously resolved that 
the delivery of the bonds of the company to the Mercantile Trust 
Company of New York, which the stockholders had authorized to 
be issued, be made with the direction to hold the said bonds nntil 
131,150.92 be paid to John N. 0, Stockton. The amount was made 
up of the remainder of the considération of said stock contract, and 
spnie other items. Appellees defaulted, and faUed to pay the re- 
mainder of said considération, and, though said Stockton gave them 
an extension of time of 10 days on their notes therefor, they still 
f ailed to pay the same or any part thereof. After said def ault, 
the appellants. as the directors of said railway company, sought 
to hâve the bonds which hàd been placed in the ha:nds of said trust 
company returned to said railway company, through the American 
Exchange National Bank of New York. Said board of directors 
thereafter, by resolution, requested said Kussell and Yeomans to 
resign tiie positions, respectively, of président and secretary and 
treasurer, whereupon said Russell and Yeomans, by their agent, E. 
M. Yeoma:ns, entered the office Of the company in the early morning, 
and took away and removed the records and olficers of the company, 
discharged the superintendent and ail the employés of the company, 
and put new employés in possession. On March 26, 1892, the Jack- 
sonville. St. Augustine & Halifax Eiver Railway Company sold to 
the said Jacksonville, Mayport & Pablo Kailway & Navigation Com- 
pany ail the capital stock of the Jacksonville Ferry Company and 
certain steam ferryboats, which property appears to hâve been paid 
for by appellees. On June 21, 1892, said Stockton, as administrator, 
and Mary Wallace, flled in the state court their bill agaînst said 
Eussell, Scott, and Yeomans, making the railway company also a 
défendant, for injunction against said Russell, Scott, and Yeomans, 
to hâve the court appoint a receiver to préserve the property, and 
for sale of the stock covered by said contract, and a restraining 
order was granted by said court. This suit was on June 25, 1892, 
transferred to the United States circuit court for northern district 
of Florida, on application of said Russell, Scott, and Yeomans. Aft- 
er said suit had been brought, said Russell, Scott, and Yeomans 
for the flrst time demanded that said Stockton, administrator, trana- 
fer said Wallace stock to them. On June 30, 1892, said board of 
directors passed a resolution requiring that Superintendent Earle 
be restored by said Président Russell to his position of superintend- 
ent, and hâve possession of the property of the company belonging in 
the custody or control of the superintendent, to which said Russell 
replied that he refused to do so, and that he would not recognize the 
authority of the board, or be governed in any manner by any action 
it might take. Thereupon, on July 1, 1892, said board removed said 
Eussell as président of said company, and said Yeomans, being ab- 
sent from Jacksonville, and having absented himself for a considér- 
able time, without the consent of the board of directors, was re- 
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moved from the office of secretary and treasurer of sald company, 
and they were ordered to tnrn over the property of tlie company to 
said Stockton, as agent of tlie board of directors. By further reso- 
lution, said Earle was declared to be superintendent of said com- 
pany's railroad, and authorized to take possession of same and its 
property, and to assume management of same. On exhibitlng 
thèse resolutions to the employés in charge of roliing stock, they de- 
livered possession of same to said Stockton and Earle, for said board 
of directors, and they proceeded with the opération of the road. 
Afterwards, to wit, July — , 1892, said appellees, getting a warrant 
from a justice of the peace, on a charge of crimiiial trespass, against 
the employés of said railway company, arrested the employés in 
charge of the property of said company and operating its trains, 
and took possession of said railroad and roUing stock. They then 
immediately filed their bill herein, got a restraining order, and after- 
wards the decree and injunctional order appealed from herein, 
which enjoins the défendants from payii\g any officer or employé of 
said road; from interfering in any manner with the complainants 
(appellees) in the possession and control of said road and ail of its 
property; from voting, or offering to vote, any of the stock of said 
company; from exercising, or attempting to exercise, any jwwers 
as président or as directors of said company; from exercising, or 
attempting to exercise, any acts of ownership or control over any 
part of said railroad or its property. 

It is clear from this record that appellant Stockton was to hold 
the stock about which he contracted with appellees as security for 
the $24,000 which they were to pay in 90 days from the date of said 
contract, and that he was to so hold ît as to entitle him to vote it, 
but he was to vote it as they should instruct. It is apparent, also, 
that he did this until they were in default, putting appellees in con. 
trol of the road as officers of the company, and that, after the appel- 
lees had made default, the appellant undertook, by exercising his 
power as the holder of the stock, to résume possession and control 
of the property. Whether his acts and efforts in this respect were 
regular and strictly lawful becomes whoUy immaterial in the view 
we take of the complainants' (the appellees') bill. To take their 
view of it, they bought a property for f29,000, of which they paid 
only $5,000, and were to pay the other $24,000 in 90 days. The 
property was represented by a certain number of shares of stock' 
in a railroad. The stock was to be transferred to them, but was to 
be held by their vendor as his security; was to be voted by him as 
they instructed. They were put in control of the railroad. They 
expended large sums of money on the property, and put heavy char- 
ges on it for labor and material and right of way; bought a steam- 
ferry property, to mn in connection with it and with other Unes of 
transportation; hâve, in their view, greatly enhanced the value of 
the property; are amply solvent, and able and willing to pay ail 
they owe the appellant, but do not now pay or tender any part, and 
never hâve paid him any part, of the $24,000. In Bome way he re- 
sumed possession of the road, and its employés and officers were re- 
oeiving their pay from him, and reporting and delivering the earn- 
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ings as he directed. In some way the appellees reclaimed posses- 
sion, and, being fearful that they could not hold ît peaceably and 
fuUy, they attempt to corne into eqnity, and get the court to aid 
them with a sweeping injunction, and to taïç their embarrass- 
ments off their hands; operate the property, and extend Its opéra- 
tions; seli bonds, and pay part of the proceeds into court, to secure 
whatever they may owe Ûie plaintif? ; and to grant them gênerai re- 
lief. To our minds it seems so clear that the bill shows no equity 
that no argument or authority could make it clearer. The decree 
appealed from should be reversed, at appellees' cost, with direction 
to the court below to dismiss the oomplainants' bUl; and it is so 
ordered. 



UNITED STATES v. TURNBR.' 
(Oircnlt Court, S. D. Alabama. December 27, 1892.) 

1. PuBIilO LANDS— HOMESTBAD. • 

A homestead entry opérâtes as an appropriation of the land covered by 
It, and segregates tbls tract from the mass of the public domain. 

8. SaME— TiTLE OF HOMBSTBADBK. 

A homesteader has not the légal tille before final proof, but has an 
Immédiate équitable Interest and the exclusive right of possession imtll 
forfelted by fallure to carry ont the tenus of entry. 
8. Same— Power TO Ghakt Right oi' Way. 

A homesteader may, even before flmal proof, grant a right of way to • 
raiiroad, provided no damage Is done mider it to the freehold. 

In Equity. On pétition of the United States for rule against Noël 
E. Tumer f or contempt in violating an injunction against operating 
a railroad Over government lands. Rule dismissed. 

M, D. Wickersham, U. S. Dist. Atty. 
Mcintosh & Eich, for défendant. 

TOULMIN, District Judge. The pétition shows that on the 24th 
October, 1891, the complainants âled a bill in this court showing, 
among other things, that they possessed the title to and dominion 
over certain lands, which then were a part of the public domain of 
the United States, and described as the N. E. i of the N. W. l, and S. 
E. i of the N. W. i, section 15, township 3 N., range i W., in Wash- 
ington county, Ala., and that the défendant, with others, had unlaw- 
fuUy eut timber upon said land, and made excayations and built 
ungainly embajikments thereon, in the building and construction up- 
on and over said land a "raU log road," and that complainants in 
said bUl prayed that an injunction might issue to restrain the défend- 
ant from any further oi)eration of the said railroad \ipoii or through 
the said public land of the United States; and also that he might 
be compelled to remove his said road and material from said land. 
The pétition further shows that on May 18, 1892, a final decree 
granting the injunction as prayed for was rendered by the court, 
The pétition avers that subséquent to the rendition of said decree 

•Reported by Peter J. HamUton, Esq., of the MobUe, Ala., bar. 
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the défendant did take up and remoTe the rails of the said road from 
the land, but did not disturb the cross-ties, and further avers tkat 
^hortly thereafter the défendant caused the said rails to be carried 
back to said land, and to be replaced in their original position, and 
bas since continuously operated the same. On ttis pétition notice 
was ordered to issue to the défendant to appear and show cause why 
he should not be committed for contempt for the act complained of , 
as a disregard and violation of the injunction. 

The défendant now cornes and files his answer to said pétition, 
wherein he admits that ail the averments of fact as contained in 
the pétition are true, but says that subséquent to the rendition 
of the decree granting the injunction, and before he caused the said 
railroad to be relaid and re-established on said land, one James F. 
Logan duly entered the land as a homestead under the laws of the 
United States, went into possession thereof under such entry, was 
residing with his family ttiereon, and had made valuable improve- 
ments on the same; and tha,t said Logan, under a contract made with 
hûn, granted him the right of way over the land, and permission to 
place his railroad thereon. The answer, with the affidavits as ex- 
hibits thCTeto, show that no damage has been done to the land by 
the placing of the said rails thereon, or the opération of the said rail- 
road over the same. 

It appears, then, that at the time the bUl of complaint referred 
to was ffled, and at the time the final decree thereon was rendered, 
the parcel of land in question was a part of the public domain ; that 
subsequently it became the homestead of James F. Logan, and at 
the time the défendant replaced his railroad on the land it was the 
homestead of said James F. Logan, and was possessed and occupied 
by him as such. The homestead entry operated as an appropriation 
and réservation of the lands embraced in the same, and segregated 
the tract from the mass of the public domain. Wilcox v. Jackson, 
13 Pet. 516; Witherspoon v. Duncan, 4 WaU. 218; Railroad Co. v. 
Johnson, (Kan.) 16 Pac. Eep. 129. The land, when homesteaded, 
ceased to be a part of the public domain. Its status had ehanged 
between the date of the decree granting the injunction and the time 
the rails were replaced on the land under the permission given by 
Logan, the homesteader. The principal point in controversy hère is 
in respect to Logan's right to grant such permission. The petitioner, 
by its attomey, contends that because Logan holds under a home- 
stead entry, and has not yet acquired the full légal title to the land, 
he had no authority to grant a right of way to défendant, and to 
permit him to buUd and operate his railroad thereon. I cannot 
agrée with this contention, The homesteader has an interest in 
the land beyond the bare improvements placed thereon. It is 
true that he has not a légal title, and may never acquire it; but 
when he makes a bona flde settlement, and a valid entry of the land, 
he acquires an immédiate interest to the entire tract, which gives 
him the right of possession. Railroad Co. v. Johnson, supra. The 
suprême court of Kansas in that case said "that the législation of 
congress with respect to the interest acquired by the homestead 
settler contemplâtes not only that he owns the improvements, but 



230 FEDEHAL EEPORTEE, VoI. 54. 

that he has an €»i}m1y in tlie land itself, which he may transfer for 
a rifïht of way. It further recognizes that, until this eqiiity is 
obtained by purchase or otherwise, the right of a railroad company 
to enter and appropriate any portion of a bomestead for a rigkt of 
way is incomplète." The homestead entry gives the homesteader 
the exclusive right of possession, not only against individuals, but 
against the goTemment. The opinion of the suprême court of 
Kansas, supra, which was concurred in by ail the justices^ fully 
sqstains the opinion I hold on this subject. That court, in its 
opinion, quotes from an ofiBcial opinion of Atty. Gen. MacVeagh, 
given in 1881, whereiQ he says: 

"Upon entry the right In favor of the settler would seem to attach to the 
land, which is liable to be defeated only by f allure on hls part to comply with 
the requlrements of the homestead law In regard to settlement and cultlvatlon. 
This right amounts to an équitable Interest in the land, subject to the further 
performance by tbe settler of certain conditions, (In the event of which he 
beoomea Invested with full and complète ownershlp;) and untU forfelture by 
failure to perform the conditions It muBt, I thint, prevail, not only against 
Individuals, but against the government That, In contemplation of the home- 
stead law, the settler acqulres by hls entry an immédiate interest In the 
land, which, for the tlme belng at least, thereby beeomes severed from the 
public domain, appeàrs from the language of section 2297, Rev. St., whereln It 
is provided that In certain contlngencles the land so entered shall revert to the 
government." 1 Copp, Pub. Land Laws 1882, p. 388. 

U. S. v. Bail, 31 Fed. Rep. 667; U. S. v. Freyberg, 32 Fed. Rep. 
195. 

If the homesteader has the exclusive possession of the land 
covered by his entry, if his right amounts to an équitable interest, 
which must prevail, not only against individuals, but against the 
government, it is clear to me that he has the right to grant any 
part of his possession and équitable interest to any other persons 
for their use and enjoyment so long as they do no damage to tiie free- 
hold or contingent reversionary interest of the government. If the 
homesteader or the défendant (who occupies and uses a portion of 
the land under and by permission of the homesteader) should com- 
mit any waste, or do or attempt to do any permanent injury to 
the freehold, , the government, holding the légal title, and having 
A contingent reversionary interest in the land, oould enjoin and 
prohibit the same. This is the only interest and right the govern- 
ment hafi untU the right of the settler is defeated by failure on his 
part to comply with the requlrements of the law in such cases. The 
case of U. S. v. Railway Co., (which was a case in this court,)^ is 
cited by the United States attomey to sustain his contention hère. 
There was no décision by the court lu that case touchlng the ques- 
tion involved in this. On a motion for a prelimlnary injunction, 
based on the bill, amendments, and exhibits, the circuit judges gave 
their individual opinions, in which they said that on the case as 
thus made an injunction pendente lite should issue to restrain the 
défendants from cutting timber or otherwise trespassing on the lands 
of the United States, whether homesteaded or not, for the location, 
building, and construction of their side and spur tracks. The bill 

'No cpinlon flied. 
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averred liât tlie défendants were cutting down and destroying 
timber, maJdng excavations, and doing ail manner of damage of an 
irréparable character to th.e land over wMcli they were bmlding 
their raiïroad spur and side tracks, and that in building the same 
they were going over homesteads against the objection and protest 
of the settler in some instances, and in others over homesteads the 
entriea of which had been canceled, or were held for cancellatioin. 
In the case now before the court the facts shown by the pleadings 
and affldavits are that no damage is being done the freehold, — ^no 
injury of any kind to the property; that the land occupied and 
nsed is that of a valid homestead entry; and that it is so occupied 
and used with the consent of the homestead settler. So it wiU be 
observed that the opinion of the circuit judges referred to was baaed 
on an enttrely différent state of facts from that now presented to 
the court. My conclusion is that the rule should be dismissed, 
and the défendant discharged, and it is bo ordwed. 



DH OHAMBRTJN v. CAMPBELL, et al 

(Circuit Court, N. D. New York. Febmary 16, 1893.) 

No. 5,924. 

JUDOMENT— Res JtJDICATA. 

Wliere, tu a suit in a fédéral court against a trustée for a dlscovery 
and accountlag, it appears that the précise questions were preeeuted and 
adjudlcated in prior litlgation in tlie state courts, between the same 
parties, as to the same subject-matters, and there is no évidence of fraud 
In prociuing the adjudications, the doctrine of res judicata applies, and 
complainant wUl be denied reUef. 

In Equity. BiU by Charles A. de Oiambrun against Douglas 
CampbeÛ and Frances A. Gesner for a discovery and accounting. 
Upon complainant's death, Pierre de Chambrun, his administrator, 
was substituted. Bill dismissed. 

Everett P. Wheeler and WyUys Hodges, for complainant. 
Louis MaxshaU, for défendant CampbelL 
David Thornton, for défendant Gtesner. 

COXE, District Judge. This action was originally brought by 
Charles A. de Chambrun against the défendant Campbell, as 
trustée, alleging négligence, fraud and breach of trust, by which 
certain moneys and securities belonging to the complainant were 
diverted and lest. The judgment demanded is that the rights of the 
défendant Gesner in the trust be adjudged and determined, that 
thereafter a final accounting be had between the complainant and 
Campbell, and that the latter shall be adjudged to pay over to the 
complainant ail moneys and securities found due on such accounting. 
Charles A. de Chambrun died September 13, 1891, and his son 
Pierre, as administrator, revived the action. The leading facts, out 
of which this controversy anses, so far as it is necessary to refer to 
them for the purposes of the présent décision, are as foUows: 

On the 20th of April, 1876, Charles A de Chambrun entered 
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iïïto a contract with tàe French heirs of Stephen Jumel by which. 
thej appointed him their speoial attoituy to take ail necessary steps 
t;o recover property belonging to them in the city of New York. 
Tliey bound thernselves to pay to him 47J per cent, of ail tbe gross 
sums recoTered by him, for which amount he was given a lien and 
mortgage on ail the property to which their right should be es- 
tabU^ed. Very soon after the exécution of this instrument De 
Chàmbrun commenced transferring to lawyers and others, whoee 
assistance he considered necessary in his effort to recover the prop- 
erty, varions interests in the said 47^ per cent, to secure them, 
respeotively, for money advanced and services rendered or to be ren- 
dèred. In eome instances thèse agreements provided for a transfer 
of a percentage of De Ghambmn's interest, in others a definite 
sum was named. To secm* thèse interests a spedfic lien or mort- 
gage upon De Chambrun's interest was given. The transfers, about 
wMch there seems to be no dispute, aggregated over $150,000 in 
spécifie amounts in addition to about 30 per cent of De Chambrun's 
interest. In other words, assuming the 47^ per cent, to amount to 
f 178,000, he had transferred interesta therein amounting to over 
1200,000. In addition to thèse, other agreements, which hâve been 
successfully disputed upon the law or the facts, transferred about 
112 per cent, of De Chambrun's interest in the property. There is 
no question that De Chambrun had incumbered his interest for 
much more than its value. If the liens created and acknowledged 
by him were aU paid there could be no remainder coming to him. 
Soon after the agreement between the French heirs and De Cham- 
brun proceedings to recover the land were coromenced, and after 
years of arduous litigation, in which the défendant Campbell acted 
as one of the counsel for the French heirs, a compromise was effected 
which resulted in thèse heirs recovering real property of the appraised 
value of $152,525.43, which was conveyed in the spring of 1883 to 
a trustée for their benefit. 

Various efforts to adjust the interests of the différent claimants 
to this fund having failed, a suit was commenced in January, 1886, 
by Stephen M. Chester, as assignée of the claim of one of the lawyers 
who had been retained by De Chambrun early in the proceedings, to 
hâve the amount of his lien and of the othor liens determined and 
paid. Ail of the parties interested in the said fund, including De 
Chambrun and Campbell, were made défendants. The complaint 
set ont, in extenso, ail the facts relating to the Jumel litigation, 
the fact that De Chambrun, Campbell and the other parties with 
whom De Chambrun had contracted, claimed to share in and to 
hâve liens upon the said property, and demanded judgment that 
the plaintiff's lien and aU other liens, including those of De Cham- 
brun and Campbell, Be flxed and their priority determined. The 
défendante ail filed answers fully stating the nature of their interest 
in the fund. So far as Campbell and De Chambrun are concemed 
their respective claims, which were entirely antagonistic, were set 
ont fully and in détail. There can be no prêteuse titat De Chambrun 
after reading the averments of Campbell's answer, which was served 
upon him, had any doubt as to the nature of Campbell's position. 
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He knew that Campbell claimed to recover for Lis own services, 
and aiso as assignée under varions contracts which. had been trans- 
ferred to Mm, and that eack of thèse daims was alleged to be 
paramount and superior to any interest De Chambrun migàt hâve 
in the fund. In short, De Chambrun knew that Campbell made 
the same claims and took the same position in that action that he 
takes in this. On the other hand De Chambrun, who was an at- 
tomey and appeared in peraon, denied that Campbell and most of 
the other parties to whom he had before giyen assignments and liens 
had "any right, share, lien or interest in or upon the said lands and 
moneys." 

The attitude of De Chambrun and Campbell in the Chester suit 
was one of bitter hostility. Each knew that the other's position if 
sustained would defeat his own; and though both were défendants 
their respective contentions were fully as antagonistic as if they had 
occupied the position of plaint iff and défendant It was, in short, 
a struggle for priority among claimants to an inadéquate fund. 
The trial of the issues thus joined was referred to Mr. Hamilton 
Cole, a prominent and most reputable member of the New York 
bar. At the trial De Chambrun was represented by counsel who 
objected to the proof of Campbell's claim and proposed flndings 
which, if adopted, would hâve entirely excluded Campbell from 
participation in the fund. The référée declined to flnd as De Cham- 
brun requested and the latter excepted to his rulings. The référée 
reported in favor of varions lien holders and fixed the order of 
priority among them, awarding the balance, if any, to De Chambrun. 
On this report a decree was duly entered. De Chambrun, among 
others, appealed from this judgment, but it was flnally aflfirmed by 
the court of appeaJs. Chester v. Jumel, 125 N. Y. 237, 26 N. È. 
Eep. 297. 

Pending the suit of Chester v. Jumel an action was commenced 
by Jean Albert Tauziede, and another, against the same défendants, 
substantially, as in the Chester suit, praying that the trust prop- 
erty be sold, that the French heirs be paid the 52^ per cent, due 
to them from the proceeds of such sale and that the remaining 
47| per cent be paid into court to be disposed of as the court might 
direct. Campbell and De Chambrun both answered, setting up 
facts, in substance, the same as in the Chester suit. The trustée 
having realized the sum of |336,226 from the sale of the property 
in his hands, judgment was entered in the Tauziede Cas^ on the 
4th of October, 1888, providing for a division of the fund and fixing 
the amounts which should be paid to the varions claimants. Sub- 
sequently they were paid pursuant to the terms of this judgment, 
which was affirmed by the court of appeals, May 3, 1892. Tauziede 
V. Jumel, 133 N. Y. 614, 30 N. E. Eep. 1000. The first conclusion 
of law in the Tauziede Case is as follows: 

"It Is ordered, afljudged and decreed that the judgment entered In this court 
on tho 21st day of May, 1888. as directed by Ihe report of Hamilton Cole. 
référée. In the action wheren Stephen M. Chester was plalntlff and François 
Henry Jumel and others were défendants, détermines and adjudicates th'» 
rlghts of the parties hereto and Is hereby deolared to be conclusive upon ail 
parties to this action." 



234 FEDERAL EEPOETER, Vol. 54. 

Witliout dwelling further upon the détails of the prior litigations 
it is thought that it may be stated generally that in tlie Cliester and 
Tauziede Cases precisely the same questions were presented, or 
might hâve been presented, as in the case at bar. When the Ches- 
ter Case was tried De Chambnin knew ail the facts regarding 
Oampbell's claim and his own claim that he knew when this suit 
was instituted. The parties were the same, the subject-matter was 
the same, and every argument now urged might hâve been urged, 
and many of them, apparently, were urged in those actions. De 
Chambnin appeared personally and by counsel and endeavored to 
defeat Campbell's claim. The court decided against him and sus- 
tained CampbelL He appealed and the judgment against him was 
affinued. It is not pretended that this judgment was the resuit 
of any fraud on the part of the référée. Such a prêteuse was em- 
phatically disclaimed on the argument, and it stauds to-day as the 
executed judgment of the Suprême court of New York, unimpeached 
and unimpeachable. That this judgment and a decree of this 
court rendered in accordance with the prayer of the bUl would be 
hopelessly répugnant, cannot be denied. In fact, the Ohester judg- 
ment having decided the same questions between the same parties, 
having settled the rights of the défendant Campbell and the com- 
plainant's intestate, and having ordered the distribution of the fund 
accordingly, stands an insurmountable barrier directly across the 
complainant's path. 

The principal accusation against Campbell seems to center in the 
disposition of the so-caUed Chase claim. Nelson Chase was a ten- 
ant upon and a clainiant of the Jumel estate, his titie being dis- 
puted by the heirs of Stephen Jumel. On the 3d day of March, 
1876, De Chambrun entered into a contract with E. Delafield Smith 
whereby he agreed to pay to said Smith an indebtedness due him from 
naid Nelson Chase to the amount of about $25,000, which was "to 
be paid to the said Smith out of the proceeds of said Jumel estate 
so acquired by the said heirs, or any interest therein, after the pay- 
ment of ail proper disbursements, and is hereby made a charge upon 
the same." Smith died April 12, 1878. On the 17th of May, 1882, 
Margaret J. Smith, as executrix of E. Delafield Smith, assigned to 
Campbell aU of the claims held by said Smith, including the Chase 
claim. She was, however, to receive $25,000 and interest, before 
any payment under the assignment was to be made to Campbell 
who assigned to her a lien upon the fund in his favor, created by 
De Chambrun, for $25,000. The bill allèges that the true intent 
and purport of thèse assignments was that the claim of the estate 
of E. Delafield Smith should, as between De Chambrun and the said 
Smith estate, be limited to the sum of $25,000. That Campbell 
was to hold the légal title to ail the claims whlch E. Delafield Smith 
had upon the Jumelfund, including the Chase claim, subject only 
to his lien for légal services, in trust for De Chambrun, who was to 
hâve the balance after paying Mrs. Smith $25,000 and CampbeU his 
charges as counselor. Complainant's contention is that if the Smith 
claims had been aJlowed in full, including the Chase claim, his intes- 
tate would hâve received a large sum, to wit, about $50,000. 
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AU of the material facts regarding the Smith claim and the Chase 
claim were known to De Chambrun long before the Chester suit was 
instituted, yet in his answer he dénies "that Douglas Campbell and 
Margaret J. Smith, individuaUy or as executrix of the last will and 
testament of E. Delafield Smith, • • * hâve any right, share, 
lien or interest in or upon the lands and moneys in the hands of the 
said" trustée. In their answefs in the Chester suit Campbell and 
Mrs. Smith set ont ail the facts regarding thèse claims, and Camp- 
bell produced proof thereof at the hearing before the référée. The 
complainant's brief admits that "Campbell did in point of fact 
plead and prove the [Chase] claim." The proof was received against 
the objection of De Chambrun's counsel. Subsequently he present- 
ed requests to the référée, among them the foUowing: 

"That Margaret J. Smith Is not entitled to recover In this action. That the 
contract of January 5, 1877, between De Chambrun and E. Delafield Smith 
gives no lien upon the property held by Elllott as trustée. That Douglas 
Oampbell hns no interest In or lien for légal services upon the contract and 
claims assigned to him by Margaret J. Smith on May 17, 1883." 

Thèse requests were refused and counsel for De Chambrun ex- 
cepted. 

The instrument of July 21, 1882, in which Campbell declared that 
he held the Smith assignments for the beneflt of De Chambrun, sub- 
ject only to his interest therein and lien thereon for légal services, 
vras brought to the attention of the référée by another défendant, 
Mrs. Gesner, who is also a défendant in this suit. This instrument 
was put in évidence in the Chester suit by Mrs. Gesner, together 
with an assigmnent by De Chambrun to her of said instrument and 
ail his right, title and interest therein. The référée found ail thèse 
facts and in his tenth conclusion of law divided the fund in accord- 
ance with this déclaration of trust of July 21, 1882. The court in the 
Chester Case had ail the évidence that this court has and ail the 
évidence that could be produced bearing upon the Chase claim. 
The référée made full findings regarding this claim, but did not allow 
it. Why he did not aUow it is not a pertinent inquiry hère. It is 
enough that with ail the facts before him he did not do so. No one 
tUl now seems to hâve questioned his décision. It cannot be at- 
tacked coUaterally. The only person connected with the Chester 
suit who took anv steps to hâve the claim allowed was the défend- 
ant Campbell. He aUeged the claim in his answer and proved it 
on the trial, and yet he is accused of négligence, conspiracy and 
fraud in not having had it allowed. De Chambrun, who did every- 
thing in his power to defeat the claim, now, through his représenta- 
tive, accuses Campbell of attempting to defraud him because he did 
not, in some way not pointed ont, coerce the référée into finding that 
the claim was valid. The argument in this regard seems to pro- 
ceed upon the theory that the référée was a mère puppet in the 
hands of Campbell and that the cause was decided by the latter 
and not the former. But ail tliis is the merest conjecture without 
a particle of évidence to support it, and the theory cannot be recon- 
ciled with the well-known character of the référée for honor, inde- 
pendence and abUity. 
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Campbell is repeatedly chargea with neglect of duty, because he 
did not "procure" the allowance of the Chase claim and did in fact 
"procure its disallowanca" By what means he could procure ita 
allowance, other than by the means adopted by him of alleging and 
proving the claim, is not pointed out. Even if the claim were 
omitted by mistake it could not avail the complaihant in this action, 
but that it was so omitted is simply incredible. The record shows 
that some 14 lawyers were engagea before the référée, the various 
questions raised were hotly contested and debated, an opportunity 
to propose findings was given to aU, the référée had had large ex- 
périence in such causes and the case went to the spécial term, the 
gênerai term and to the court of appeals. To Imagine that a mistake 
in-voMng |50,000 could pass unnoticed through such an ordeal 
taxes credulity too far. Sô, also, the contention that Campbell and 
Schermerhorn were engaged in a conspiracy to impose upon the réf- 
érée and cheat the défendant is not sustained by the évidence. The 
Chase claim was prored as the other claims were proved and the 
évidence was submitted to the référée. True, thè référée decided 
against the claim as he did against several others, but fraud cannot 
be predicated of such a resuit There is no proof that CampbeU 
imposed upon the référée or induced him to sign a report leaving 
out the Chase claim, or that he did any fraudulent act to induce 
the judgment in the Chester suit. Some facts and circumstances 
are pointed out from which inferences are drawn prejudicial to the 
fair dealing of Campbell, but this is not enough when it is sought 
to set aside a judgment on the ground of fraud. Something more 
than presumption and conjecture is needed. 

Without pursuing the discussion further I may say, as a resuit 
of my examination of this complicated record, that I fail to ând any 
proof which wiU warrant a flnding that the Chester judgment was 
procured by the trickery or fraud of the défendant Campbell. This 
being so the well-known rule applies : That a judgment, not f raudu- 
lently procured, rendered by a court of compétent jurisdiction in 
an action involving the same subject-matter between the same 
parties, or their privies, "is, as a plea, a bar, or, as évidence, conclu- 
sive" as to ail matters actually determined or which might hâve been 
litigated and decided "as incident to or as essentially connected 
with the subject-matter of the litigation, and every matter coming 
within the legitimate purview of the original action, both in re- 
spect to matters of claim and of défense." The complainant's in- 
testate proceeded in the Chester suit upon the theory that he could 
subordinate aU the other liens to his. He was defeated and now 
his administratoi seeks to recover upon a totally dififerent and an- 
tagonistic theory which might hâve been presented in the Chester 
suit, but was not. It is too late now. Parties are not permitted 
so to experiment with the courts. The wise and salutary doctrine 
of res judicata is, it is thought, controUing of the issues in this 
cause. The bUl is dismissed. 
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LEWIS V. LOFER. 

(aroult Court, S. D. Ohlo, W. D. Febraary 3, 1893.) 

No. 4,425. 

L Pabtnbkship— Dissolution and Accotintinci — Opbning of Settlembnts. 
Semiannual settlements of partnership aocounts, made prier to dissolu- 
tion, and entered In part by the complalning partner Into the flrm books, 
from original memoranda in bis bandwritlng, will not be opened without 
proof ol fraud or mistake, wbere each partner had equal opportunity of 
knowledge. 

2. SaiCB — ACQTIIESCBNCB IN CHAROBB. 

After a lapse of 12 years it is too late to diallenge charges and entries 
upon the ârm books, which hâve remalned unquestloned for that period. 

B Sahb — EviDBNCB — Pbbsumptions. 

One partner, claiming that the profits in a flrm dlssolved 14 years prevl- 
ously were not credited to lilm, waa at the time under a flnanclal cloud, 
and his name dld not appeax, and the profits were credited to the otheu 
partner, who testified that he paid over the share. . There had been a 
settlement of the accounts. Held, that the présomption arising from the 
acquiescence In the settlement and the long delay were sufflcient to defeat 
the cLalm. 

4 Samb— Shaking of Lusses. 

Losses by a flrm in which the Interest of the partners are equal must 
be borne equally, although the moneys advanced to fonn such partner- 
ship were paid by another flrm, in which their interests were unequaL 

6. Samb — Charges for Interest on Monby Bokrowed. 

On the formation of a partnership one partner agreed to fumish ail the 
capital of the flrm, which was stipulated to be a certain sum. Tliis money 
was so fumished, but afterwards the flrm borrowed a large sum in addi- 
tion, and for many years used it in the business. Held, that on a partner- 
ship aocoimting the other member was chargeable with his share of the 
moneys paid as Interest on the amount borrowed. 

6. Samb — Bbnbfits Accruing to One Partner. 

Ou a copartnershlp accounting one partner Is entitled to crédit himself 
with a flrm debt transferred to him by bis father, and charged against him 
as an advancement 

7. SAME— RlGHT OP LiQUIDATING PaRTNBK TO BORROW MONET. 

Wbere a partnership is formed in Pennsylvania, the place of résidence 
of the partners, and liquidation and dissolution are there conducted, the 
liquidating partner is entitled to crédit for interest on money borrowed 
for liquidating purposes; the law of such state autliorizing the borrowlng 
of money for such purpose. 

In Equity. Bill by Harold E. Lewis against Gteorge J. Weaver 
Loper for a copartnersMp accounting. Decree for plaintiff. 

Eamsey, Maxwell & Eamsey, for complamant. 
Adolph L. Brown and Healy & Brannon, for défendant. 

SAGE, District Judge. It is averred in the bUl that on the Ist 
of March, 1888, the complalnant and défendant were, and since 
Decemher 23, 1878, had been, engaged as partners under the ftrm 
name of Harold H. Lewis & Oo. in the oil business, under a partner- 
ship agreement whereby each was to share equally in the profits 
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and to be liable for one half of the losses of said business. On 
March 1, 1888, they were also, and since November 25, 1887, had 
been, eng^ged as partners under the finn name of Lewis & Lopijr, 
in the manufacture of binder twine, rope, and other products con- 
nected with the gênerai cordage business, under a partnersMp 
agreement whereby the complainant was entitled to five-eighths 
interest in the profits and liable for five eighths of the debts and 
losses, and the défendant to three-eighths interest in the profits and 
liable for three eighths of the debts and losses of said business. On 
March 1, 1888, the parties dissolved both of said partnerships, and 
agreed that the complainant should act as liquidating partner in 
the settlement of the business, a,nd that the défendant should render 
him assistance as far as possible. Ail the assets of the partnership, 
excepting a small tract of land in Minnesota, of not much value, and 
not salable, belonging to the firm of Harold R. Lewis & Go., hâve 
been collected and sold, and ail the debts hâve been paid or satis- 
fied, except a claim hereinafter more particularly described, held by 
Samuel G. Lewis against each of said firms for money advanced by 
him to them. The bill sets forth that the défendant is indebted 
to the complainant in the sum of $46,364.77, with interest, and prays 
for an account, and for a decree for the balance due him. 

The défendant answers that the partnership of Harold E. Lewis 
& Co. began about the middle of the year 1881, — at what exact 
date he is unable to state, — and avers that about December 23, 1878, 
he entered into partnersàiip with the complainant in the oil busi- 
ness under the firm name of Harold E. Lewis, but that said firm was 
dissolved about the middle of the year 1880, and a new firm formed, 
composed of the complainant and the défendant and one S. F. Lewis, 
under the firm name of H. E. & S. F, Lewis, which firm was dissolved 
about the middle of the year 1881, and the firm of Harold R. Lewis 
& Co. formed, as above stated. 

Défendant further answers that he has never seen a statement 
of the account upon which complainant claims that he is indebted 
to him in the sum of $46,364.77, but he is informed and believes 
that in arriving at said sum the complainant has charged the de- 
fendant with losses alleged to hâve been incurred by said firm 
formed about December 23, 1878, as above stated, and by said firm 
of H. E. & S. P. Lewis, formed about the middle of the year 1880, as 
above stated. 

Défendant further answers that the contract of partnership be- 
tween the complainant and défendant formed about December 23, 
1878, and the contract of partnership between complainant and de- 
fendant and said S. F. Lewis, formed about the middle of the year 
1880, were not in writing, and that more than six years hâve elapsed 
since the dissolution of both said firms, and that, therefore, any 
liability of complainant to défendant arising out of either of said 
partnerships is barred by the statute of limitations. 

Further aiiswering, the défendant says that by the contract of 
partnership aforesaid entered into December 23, 1878, and by the 
contract of partnership aforesaid entered into about the middle 
of 1880, between the complainant and défendant and said S. F. 
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Ijewis, tlie complainant agreed to furnish ail the necessary capital 
for the business of said flrms, and tbat h.e failed to do so, by reason 
whereof said firms were obliged to borrow large sums of money, 
and to pay interest thereon, whicà interest défendant bas good 
reason to believe, and does believe, bas been included in the ac- 
count upon which complainant claims said sum of $46,364.77 from 
défendant, ail of which interest ought to be charged against the 
complainant. 

The défendant further avers that a like contract to furnish ail 
necessary capital was made by complainant in the contract of part- 
nership formed about the middle of 1881, but that complainant 
failed to furnish the saine, by reason whereof said flrm was obliged 
to borrow large sums of money, and to pay interest thereon, which 
interest, also, défendant is informed and believes has been included 
in the account upon which complainant claims |46,364.77 from the 
défendant, whereas said interest ought to be charged against the 
complainant alone. 

The défendant admits that on March 1, 1888, the complainant and 
défendant were. and since November 25, 1887, had been, partners 
under the finn name of Lewis & Loper, as stated in the bUl, but 
avers that there were no losses of said flrm during the time of iti 
continuance, and that prior to the formation of said flrm the com- 
plainant had, since July 2, 1885, been carrying on the same business 
for which said partnership was formed, and that On November 25, 
1887, he owed a large amount of money, and interest thereon, bor- 
rowed by him in the conduct of said business since July 2, 1885, 
and that the contract of partnership between him and the défend- 
ant of November 25, 1887, contained a provision that the défendant 
should be entitled to three-eighths interest in the profits, after char- 
ging the business with ail debts and losses incurred, and with inter- 
est on loans made for the purpose of establishing and carrying it 
on from its commencement, to wit, July 2, 1885, untU the termina- 
tion of the agreement, and should be liable for three eighths of the 
debts and losses, and the complainant should be entitled to the re- 
maining five-eighths interest therein. 

The défendant further avers that he is charged in the complain- 
ant's statement of account with three eighths of the debts and losses 
of said business incurred prior to November 25, 1887, whereas he 
was by said contract chargeable only with three eighths of the 
losses after November 25, 1887. 

Further answering, the défendant says that the greater part of 
the debt incurred by complainant in the conduct of the business 
prior to November 25, 1887, was owing to Samuel G. Lewis, his 
father, and that before défendant entered said partnership the com- 
plainant, to induce him to make said contract, willfully and know- 
ingly represented falsely to him that said Lewis had promised 
and agreed not to press the collection of the money due him, but 
to wait flve years for the same, and that the défendant could 
safely make said contract with the expectation that the busi- 
ness of the flrm would continue for flve years; and that, relying 
upon said représentations, he entered into said contract, which 
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wa» made by complainant for the purpose of endeavoring to un- 
load upon him a part of ib.e losses and debts prenously incurred 
in eaid business. 

, He further avers that, altliough the partnership was formed NoTem- 
ber 25, 1887, to continue five jears, said Samuel G. Lewis, in tbe 
month. of Februaiy, 1888, demandiéd payment of the money due 
Mm, as aforesaid, with, interest, and insisted tliat the firm should 
be dissolved, and go into liquidation. Complainant thereupon 
notifled défendant that the firm must be dissolved, to which the 
défendant objected, whereupon complainant informed him that said 
Samuel G. Lewis threatened to bring suit for his claim, and to apply 
for a receiver of the property of the partnership; and, the complain- 
ant still insisting upon a dissolution, défendant was by reason of the 
premises compeUed to consent thereto, wherefore he claims that, even 
if by the tçrms pf said contract he became liable for any part of the 
debts and losses incurred by complainant in the business prier to 
INovember 25, 1887, he is nevertheïess not bound to pay any part 
therepf , because of said faJse représentations of complainajit, and the 
conséquent dissolution of the partnership as above set forth. 

Upon tte oomplainant's motion, and by consent of the parties, 
a référence was madp to a spécial master to state the account be- 
tween tjie parties as shown by the books, and to take and report to 
the court the évidence in writing upon the issues, and also such 
évidence as either party might désire bearing upon the account. 
It is conceded that the master's report, which has been filed, states 
truly tlie account as it appears upon the books. The cause is now 
upon bearing upon the report and the évidence taken before the 
master. It appears from the books and the évidence that semi- 
annual settlements of the aflPairs of the firm of Harold K. Lewis & 
Co. and of the firm of Lewis & Lo^Jer were regularly made; the 
last prior to the dissolution having been made by défendant in June, 
1887, during the absence of the complainant in Europa The orig- 
inal memoranda for this settlement are produced in the defendant's 
handwriting. They were duly entered in the books, partly by the 
défendant and paîrtly by the complainant after Ms retum from 
EiJTope. So far as entered by the complainant, they were copied 
from the original pencil memoranda, in defendant's handwriting, 
which were produced in court. Under thèse circumstances, the rule 
relating to accounts stated applies, ttat they cannot be opened up 
without proof of fraud or mistake, and no évidence of either has 
been oflered. The défendant had equal opportunities of knowledge, 
if there was any mistake; and, under the facts above stated, is not 
entitled to relief. Belt v. Mehen, 2 Cal. 159. There are two items, 
however, which do not fall within the rule above stated: 

First. The Cincinnati mill was the property of Harold E. Lewis 
& Co., in which complainant and défendant were equal partners. 
William J. Munster, an examining accountant, caUed and exam- 
ined as a witness on behalf of the défendant, testifles that sub- 
séquent to October 25, 1887, and as shown by the account on the 
books, the loss on the business of the Cincinnati miU was |39,- 
088.48. The complainant charged one half that loss to himself and 
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one half to défendant. The défendant insists that lie should be 
cliarged with only three eighths of that loss, because the money 
and property covering it were advanced to Harold E. Lewis & Co. 
by Lewis & Loper,. in which flrm Loper had qply a three-eighths 
interest. But it is admitted that the loss waa made by the flnn 
of Harold E. Lewis & Co., and it must therefore be treated as the 
loss of that flrm, and borne by the partners equally, because their 
interests in the flrm were equal. 

Second. After the dissolution the complainant was obliged to 
borrow money for liquidating piurposes, and to pay interest thereon, 
and it is oontended for the défendant that no crédit should be al- 
lowed to the complainant for that interest. But when eaoh partner- 
ship was formed the complainant and défendant were résidents of 
the state of Pennsylvania, and the contract of partnership was there 
made, and the liquidation after dissolution was there conducted, and 
it is the settled law of Pennsylvania that a liquidating partner 
in that state has the power to borrow money when necessary for the 
purpose of liquidation. Lloyd v. Thomas, 79 Pa. St. 68; Fulton v. 
Bank, 92 Pa. St. 112; Siegfried v. Ludwig, 102 Pa. St. 547. 

Eeferring briefly to other objections to the accounts as shown in 
the books, which might be passed because adjusted in the semi- 
annual settlements, it is claimed that the défendant is entitled to 
a crédit for the sum of $343.73, which was not entered in his 
favor upon the books of Harold E. Lewis & C!o. That flrm carried 
on business from December, 1878, to February, 1879. Its books 
were balanced, and its profits declared. It is in évidence that the 
défendant was then financially under a cloud, and therefore his 
name did not appear. Now, after 14 years, it is claimed that he 
was not credited with ail his profits. To hâve credited him with 
profits would hâve shown that he was a partner, and for that 
reason the entire profits were credited to the complainant, who 
testifies that he paid over to the défendant his share. Independent 
of the presumption against this claim arising from the defendant's 
acquiescence in the settlèment of the accounts and his long delay, 
the évidence adduced is not suflficient to establish it. 

Ail one time it was necessary to make large advances to 0. Lucien 
Jones, to enable him, as a factor, to buy resin to flll heavy con- 
tracts of H. E. & S. F. Lewis for a certain quality of resin which 
could only be obtained by purchasing lots which included other 
and less désirable grades, the resin of the grades not wanted 
being held by 0. Lucien Jones, and subsequently sold for ac- 
count of H. E. & S. F. Lewis. While they were so held, (and this 
was in 1879, more then 13 years ago,) the account of C. Lucien Jones 
necessarily stood debited with heavy balances. When the books 
were dosed on the Blst of December, 1879, for the preceding six 
months, ?3,500 was transferred from merchandise account to resin 
account. The entry shows that resin to the amount of $3,500 had 
therefore been*charged to merchandise account, and in separating 
those accounts the entry above was duly made and posted. It re- 
mained unquestioned for 12 years, and it is now too late to chal- 
lenge it. 

v.54jF.no.2— 16 
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From an early period money was borrowed by th.e flnns from 
Samuel G. Lewis, and tJie amount credited to him, from time to 
time, on th.e flrms' bocks. Interest was paid as it became due, 
and charged to expense account. The last payment of interest prior 
to the d^olution was made by the défendant, and the entry of 
its payment is in Ms own liandwriting on the partnersMp books. 
The profit and loss statement for the last settlement prior to the 
dissolution, which includes interest paid to Samuel G. Lewis as 
an expense of the firm, is in the handwriting of the défendant. 
Harold R Lewis, Frank Lewis, and Samuel G. Lewis himself testify 
to repeated acknowledgments by défendant of his obligation to 
Samuel G. Lewis for making the rate of interest only 5 per cent., 
and none of thèse conversations are contradlcted by the défend- 
ant. The claim now nmde that thia interest should hare been 
chargea to the complainant alone, upon the ground that the partner- 
ship agreement required him to advance the capital, is inadmissible. 
It is true that the complainant was to fumish the capital, but the 
testimony is clear that the amount to be fumished for the flrst 
flrm was $3,000, and that in March, 1879, when Fraiik Lewis was 
taken in, it was agreed that the capital should be increased to 
$10,000, of which Frank Lewis should fumish $5,000, and the com- 
plainant $2,000 in addition to the $3,000 which he had already con- 
tributed. That capital was paid in according to the agreement, and 
the money subsequently borrowed from Samuel G. Lewis was 
entered apon the books as a loan from him, and interest thereon 
charged regularly for 13 years as an expense of the firm. More- 
over, it is set f orth in the answer that when the partnership contract 
of November 25, 1887, was made, défendant knew of the indebted- 
ïiess to Samuel G. Lewis, and that he was laduced to enter into 
that contract by the false représentation made to hitn by the com- 
plainant that Samuel G. Lewis had agreed to extend the loan flve 
years. The agreement of the complainant to fumish the capital was 
limited in terms to the amount above stated, and did not apply to 
ïarger sums required in the transaction of the business of the 
partnership. Had the agreement been to fumish the capital of the 
flrm, even without stating a limit, it would not hâve bound the 
party making it to advance as capital any sum that might be re- 
quired upon an emergency, or to enable the partnership to em- 
bark upon a venture, not in contemplation when the contract was 
made. The $10,000 contributed by the complainant and Frank 
Lewis was first credited to their joint accounts. When Frank 
Lewis retired, that account was dosed, and one haJf of the $10,000 
credited to his account, the other half to complainant's accoimt 
Frank Lewis was charged with his share of the losses, and the balance 
was paid to him upon his withdrawaL Complainant was charged 
with his share of the lossas, his balance strucfc, and his account con- 
tinued regularly on to the end of the partnership. 

The défendant admlts, and the written contrasta of partner- 
ship conflrm the admission, that the indebtedness of H. E. & S. F. 
Lewis to Samuel G. Lewis was assmned by Harold R Lewis & Ck». 
when Frank Lewis withàrew from the flrm. The written conli-acta 
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Bo stipulate, and leave no ground upon which. to sustain fche plea 
of the statute of limitations. Prom time to time, beginning 12 
yeajs ago, transfers were made from complainant's accounc to 
Samuel G. Lewis' account, in order to equalize the accounts of 
co?nplainant and of défendant. The complainant testifies that 
thèse transfers were arranged and agreed upon between him and the 
défendant. The entries hâve stood on the bocks, and the amouuts 
were included in the balance upon which the défendant himself cal- 
culated and paid interest to Samuel G. Lewis during complainant's 
absence in Europe. The entries state on their face the purpose for 
whieh they were made, and they cannot now be disturbed or set 
aside. The claim set up in the answer that the défendant was in- 
duced by false and fraudulent représentations to enter into the part- 
nership agreement of Lewis & Ix)per in November, 1887, is not only 
unsupported by testimony, but it is disproved by the express ad- 
missions of the défendant himself. As to the dissolution, the cause, 
as it appears in the testimony, was that during the first two or 
three months of the flrm's existence it incurred losses so heavy 
that to meet the extraordinary advances required threatened 
ânancial disaster to Samuel G. Lewis himself, and he was 
unwilling and refused to make them. Under thèse circumstanccs, 
the alternative for the flrm was dissolution or insolvency, and the 
written agreement of dissolution by mutual consent is appended to 
the partnership agreement of each flrm, and signed by the com- 
plainant and the défendant. There is nothing, therefore, in that 
défense. 

The only remaining question relates to the rights of the com- 
plainant, iinder a transfer to him by his father, Samuel G. Lewis, 
of the claim which he held against the flrm, and this will now be 
considered. The trial balance October 3, 1890, from the books 
of Lewis & Loper, as appears by Exhibit E in the record, shows 
that the indebtedness of that flton to Samuel G. Lewis on loan 
account was $15,803.56; and the trial balance of the same date 
from the books of Harold E. Lewis & Cp. shows that the indebted- 
ness of that flrm to Samuel G. Lewis on loan account was $56,109.98. 
The complainant testified that thfeee amounts were transferred to 
biTti by his father, and charged on his books as an advancement. 
The précise date of that transfer does not appear, but the complain- 
ant, in his déposition taken on the 17th of October, 1892, testified 
that it was a "year car so ago." He further testified that he paid 
nothing for it. The spécial master flnds that the amount of the 
loan account to Samuel G. Lewis, including interest to October 
3, 1890, on the books of Lewis & Loper, is |19,650.90, and upon 
the books of Harold B. Lewis & Co., with interest to the same date, 
$62,726.73. He also ûnds that the balance against the complainant 
on the books of Lewis & Lopra* was $4,873.05, and against the défend- 
ant $14,777.85, aggregating precisely the amount of the indebted- 
ness of the finn to Samuel G. Lewis on loan account. He further 
finds that the balance on the books of Harold E. Lewis & Co. 
against the complainant was, on the 3d of October, 1890, $31,139.81, 
and against the défendant $31,586.92, aggregating $62,726.73, the 



244 FEDERAL REPORTER, vol. 54. 

exact amount of the loan account of that flim in favor of Samuel G. 
Lewis. 

The contention of counsel for tàe défendant is that the assign- 
ment to the complainant by Samuel G. Lewis of his claim above 
stated gave the complainant no right against the défendant for con- 
tribution at this time, for the reason that there must be an actual 
payment of a firm debt by one partnar after dissolution before he 
can hâve contribution from the other, 

The contention is, further, that the assigmnent of his claim by 
Samuel G. Lewis to the complainant inures to the beneflt of the 
flrms, and that every advantage or beneflt obtained by complain- 
ant from that assigmnent must be shared with. the défendant T?he 
gênerai rule applicable alike to partners, trustées, agents, and to aU 
peisons standing in a flduciary relation, prohibits them from ob- 
taining any private advantage at the expense of those whom they 
represent or for whom they act. In ail transactions affecting a 
partneyship every partner is bound to share with hia copartners any 
beneflt which he may hâve been able to obtaiu from others, and 
in which the flrm is in honor and conscience entitled to partici- 
pate. Lindl. Partn. p, *307, and cases cited. The same obliga- 
tion exista before the partnership is actually formed between person» 
who hâve agreed to become partners, and it continues until com- 
plète liquidation. But the question hère is whether the transac- 
tion between the complainant and his own father, whereby the 
father's claims against the two flrms were given to the complainant 
as an advancement, falls within the rule. Was that a transaction 
in which the flrms were in honor and conscience entitled to partici- 
pate? If thèse claims had come to the complainant by inheritance 
before the dissolution, or pending the liquidation of the affairs 
of the partnerships after dissolution, it would hardly be contended 
that the inheritance inm-ed to the beneflt of the partnerships, or, 
in other words, that the claims were extinguished, for that would 
be the resuit. But an advancement is only giviug a portion of the 
inheritance in anticipatiQU, and involves no différent principle. 
Counsel for the défendant urge that in this case it was not a gtft 
because by the terms of the aàsigmnent the complainant was to 
be charged with it, so that chârging it to him against his share 
of his father's estate was merely a substitution of his individual 
obligation, payable, without interest, at his father's death, for 
those of the flrms; or, in other words, a postponement of the time 
of the payment of the debt, and a waiver of interest in the 
mean time. It is not a gift, they say, because, if it were, it 
could not, at the death of Samuel G. Lewis, be charged against tlie 
complainant as an advancement The difflculty with this proposi- 
tion is that it ignores the deflnition of an advancement, which 
is a gift by anticipation from a parent to a child of the whole or 
a part of what it is supposed such child wOl interit on the death 
of the parent 1 Bouv. p. 126. It does not ÏQ ^^7 event, impose 
the slightest obligation upon the récipient As a gift it is irrevoca- 
bla Upon the death of the parent, if he leave no estate for distri- 
bution, the gift by way of advancement is in no wise afPected. If 
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there be an estate for distribution, tlie amount of the advancement 
is added to the amount of the estate to be distributed, and each 
heir receives Ms share of the total. In tliis way the child having 
received the advancement is charged with it. But, after ail, he 
ahares equally with hia coheirs in the entire estate. So far, however, 
from the advancement costing him anything, he is even in that event 
the gainer, by having had the use of the amount without interest. 
It is stated by'Lindley, on star page 325 of his treatise on Partner- 
ship, that if an advantage which has been obtained by a partner 
is whoUy unconnected with the partnership affaira, or, being con- 
nected with them, has been conferred upon him with a view to his 
own Personal benefit, he cannot be caUed upon to account for it 
to the partnership. The case of Campbell v. MuUett,- 2 Swanst. 
551, is in point. There a ship belonging to a Frenchman and two 
Americans as partners was captured by a British émiser, and com- 
pensation was made to the Ameriœiis only, the Frenchman being 
expressly excluded, because he was an alien enemy to England, 
and it was held that the sum awarded to the Americans belonged 
to them alone, and that the Frenchman had no interest in it. 
Counsel for the défendant undertake to disttnguish that case from 
the présent by saying that the court drew a distinction between 
the case of property of a partnership seized and conflscated, and 
afterwards returned in whole or in part, (in which case it was con- 
ceded that the property would continue to belong to the flrm,) and 
the case where property having been seized and condemned and 
sold or disposed of, certain amounts were afterwards allowed under 
a treaty for the interests of certain members of the partnership, 
excluding the other member; and call attention to the fact that the 
court said that by the seiznre and confiscation of the property 
ail interest of the flrm had ceased, and no such flrm property 
existed any longer, either for the benefit of the partners or the créd- 
itera of the flrm. Ail this is correctly stated. But the property 
of the firm had been taken, and the daim for it survived, and the 
court was dealing with that claim, which took the place of the 
property; and the court held that the sums awarded by the com- 
missioners were not a matter of right, but simply a bounty from 
England to American citizens, and that the commissioners had the 
power, final and absolute, to grant or refuse relief to any indi- 
vidual, and in any circumstances, as they might see fit. So it 
is hère. In the intimate relation of a father to his son, bound 
one to the other by the closest tie of consanguinity, Samuel G. Lewis 
transferred his claim against the firm to the complainant, not merely 
as a gift, but also in part anticipation of his inheritance ; and I am 
unable to see that the complainant was imder the slightest obligation 
in honor or conscience to share this bounty with the défendant for 
the mère reason that he was his partner, and that the claima 
assigned were clatms against the firma of which they were boîh mem- 
bers. 

In Bumand v. Eodocanachî, L. E. 7 App. Cas. 333, the respondents 
were insured by valued policies on a cargo which was destroyed by 
the Alabama, a Conf ederate cruiser, and the underwriters paid to the 
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respondents, as on actual total loss, the valued amounts, whlch were 
less than the reàl value. The United States, ont of à compensation 
fund created after the loss, and distributed nnder an act of con- 
gcess passed subsequently to the loss, paid to the respondents the 
différence between their real total loss and the sum received from 
the underwriters. Under the act no claim was allowed for any loss 
for which compensation had been made by an insurer, but, if such 
compensation was not equal to the loss actually suffered, allow- 
ance might be made for the différence. The complainant sued on 
behalf of himself and aU others the underwriters upon the policies 
issued to the respondents. The claim was that the insurers, hav- 
ing paid the total loss as agreed between them and the respondents, 
were subrogated to aU their rights. The court below sustained 
the daim, but the décision was reversed on appeal. Lord Chancel- 
lor Selbome pointed out that the fallacy of the reasoning of the 
leamed judges below was that they took the valuation of the policies 
as conclusive, and as operating by way of estoppel beyond the pur- 
poses of the contract of Insurance; whereas, for purposes collatéral 
to that contract, the insured could show that their loss was in fact 
greater than that which was covered by the policies. He then pro- 
ceeded to express the opinion that the act of congress was an act of 
pure gift from the American govemment, which, having absolute 
power of disposition over the fund to which it applied, declared that 
it shonld be given, not in respect to the loss which had been indemni- 
fied as betTt^een the assurers and the assured, but in respect of the 
loss which the assured had suffered beyond that amount, and said 
that he was entirely unable, for any practical purpose, to distinguish 
the case from the case of a voluntary gift by an individual on the 
same tenus. Keferring to the admission in the argument that if 
a member of the family of the shipowner who had suffered the loss, 
or of the owner of the cargo, had, aJter the insurers had paid the loss, 
given by will a fund over which he had absolute control, for the 
purpose of indemnifying his relative for that portion of the loss not 
covered by the Insurance, the insurers could not hâve claimed the 
gift, he said there was no distinction, in a légal sensé, between such 
a case and the case before the court Now, although the facts of 
that case differ from the facts in this case, the principle seems to me 
to be the same. In Insurance Co. v. Church, 21 Ohio St. 492, the ap- 
plication is made a little more closely. Church brought suit against 
the insurance company to recover compensation for his services as 
its agent The company added to its answer a counterclaim that 
by the terma of the contract of agency it was entitled to his entire 
time, skill, and services, and that during the time of the agency 
the plaintiff had rendered services in insurance matters to other com- 
panies, for which he had been paid, and that he must account to the 
défendant for the amount so paid. The fact was, as it appeared in 
évidence, that Church had rendered no service directly to other in- 
surance companies, but that they, having derived incidental beneât» 
from services rendered by him to his own company, had paid to 
him, in token of their appréciation of those services, certain sums, 
aggregating $458.07. It was held that the smns so paid to and re- 
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ceived by tîie aj;eiit were not profits made hj Mm in thé course o£ the 
business of liis aj^ency for widcli he was accountable to his principal, 
but gratuities to wliieli, had they been paid to tlie principal, the agent 
would hâve had no claim; nor could the principal call the agent 
to account because it was his good fortune to be the donee. The 
court said that such gratuities were not properly earnings or profits 
made by the agent in the course of the business of the principal, 
but were gifts, prompted by the Uberality of the donors, and belonged 
to the donee. In like manner, in this case, the advancement to the 
complainant was made, not at ail because of his relation to the part- 
nership, but by reason of the relationship between him and the donor, 
and solely with a view to his own i)ersonal beneflt. Cassela v. Stew- 
art, L. E. 6 App. Cas. 64, is also strongly in point. Complainant and 
défendant were partners in a firm under articles contaiuing a pro- 
vision that upon the retirement of a partner the remaining partners 
should hâve power to buy his mterest at the amount standing to 
his crédit at the last balance. Beid, who was also a partner, trans- 
ferred his interest to the défendant, his nephew, under an arrange- 
ment by which he in substance and effect made his nephew a présent 
of some £25,000. The suit was brought to hold the défendant, as a 
trustée for thé flrm, for the interest so acquired. The court of 
sessions in Scotland, and the privy council on appeaJ, held that the 
suit could not be maintained. Lord Chancelier Selbome said, 
(page 75:) 

"I apprehend, my lords, that you will, under thèse clrcsumstances, hold that 
in this case there is no pilaclple which justifies any daim on the part of the 
appellant to partlclpate in the profits of this transaction. I can flnd no 
ground for saylag fliat there is any breach of the duty of a partner in a 
transaction Uiie this between an uncle and a nephew by way of botmty to a 
very great extent on the part of the uncle to the nephew,— a transaction 
involTlng no object or pnrpose against the good falth of the partaership 
agreement, and neither aUeged nor proved to bave had such an effect" 

Upon principle, and upon the authority of the cases above cited, 
the complainant had the right to receive and hold for his own benefit 
the claims assigned to him by Samuel G. Lewis a year after ail the 
affairs of the partnership had been settled. I am whoUy unable to 
perceive on what the defendant's supposed equity rests. The propo- 
sitions urged for the défendant that only the présent value of the 
claims can, in any event, be allowed, and that contribution cannot 
be enforced untii the considération for the assignment is made, 
hâve no application. The assumption that the extent to which the 
complainant's share in the estate to be left by his father upon his 
deatii may be diminished by reason of the advancement is to be taken 
as a measure whereby to détermine the cost to him of the advance- 
ment, grew ont of the failure to recognize that the complainant took 
the advancement not by way of purchase but as a gif t in anticipation 
«f a portion of the inheritance, and that under no contingency can the 
question of cost or considération anse; and hence the présent value 
of the claim is precisely what it would be if the assignment had not 
been made. The only différence is that the defendant's liabUity is 
limited to his proportion of the indebtedness arising upon it. Th« 
decree will be, accordingly, for the complainant. 
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BDERBEKT et aL T. RAINET. 

(Ciroult Court, W. D. PennBylTania. December 14, 1892.) 

• No. 30. 

1. Dhdication— Description in Dbed— Nuisancbs. 

The OAvner of a tract of land laid It eut in lots and streets, and oonveyed 
to D. (wbose title passed to the plalntlffs) two of the lots, described In the 
deed as lots of the plan, and as abuttlng on a street, and then eonveyed tho 
traot, as a whole, to the défendant; the deed to hlm recitlng the prevlous 
deeds to D., and exceptlng the land thereby , eonveyed'. The défendant 
Commenced to erect coke ovens wthln the llnes of the street directly In 
front of the plalntlffs' lots and olose to thelr dwelUng house. HOd, (a) 
that by the conveyance to D. the street called for as a boundary was Irrev- 
ocably dèdlcated as a public way for the use of the owners of sald two 
lots, and that the défendant was affected -with notice, and could not inter- 
fère wllh the plalntlffs' use thereof ; (b) that the contemplated coking opér- 
ations would be a hurtful and dangerous nuisance to tiie plalntlffs' prop- 
erly; and on both grounds the plalntlffs were entitled to équitable relief. 

8. CiBOniT COUETS— JUBISDIGTIONAL AMOTTNT. 

The plalntlffs' allégation contained In the bill, as to the amount of tlie 
threatened damage to thelr property, Is hère the criterlon of jurisdiction; 
It appearing, that the clàlm made is not colorable, nor so extravagant as to 
be beyond a reasonable expectatlou of Its allowance hy a judicial tri- 
bunal. 
S. Bahb. 

Where Ufe tenants ànd remalnder-men join as plalntlfCs In a blll seeking 
a préventive re^nedy agalnst threatened Injury to, and destruction of, the 
corpus of the estate, thelr case falls within the principle that If several 
persons hâve a common, undlvlded interest, although separable as between 
themselves, the amount of thelr joint interest Is the test of Jurisdictlon. 

In Equity. Bill by George W. and Thomas Herbert and others 
against W. J. Eainey to enjoln the érection and maintenance of a 
nuisance. Beoree for complainants. 

Edward Campbell and J. M. Garrison, for the motion. 
George Shiras, Jr., and George Shiras, 3d, opposed. 

ACHESON, Circuit Judge. The Youghlogheny River Oil Com- 
pany, being the owner of a tract of land containing 34 acres, in or 
shorfly before the year 1872, laid out the land into lots and streets, 
and caUed the place the town of Sedgwick. The streets were 
marked on the ground by stakes, and a draft or plan of the town was 
made by the company, and exhibited by its agent. This plan, it 
would seem, has been lost or mislaid. 

By deed dated March 5, 1872, and duly recorded on October 29th 
of the same year, the company eonveyed to Elizabeth Dean one of 
the town lots, described in tlie deed as "ail that lot or pièce of 
ground situate in the new town of Sedgwick, Tyrone township, 
Fayette county, state of Pennsylvania, numbered in the plot of said 
town No. one, (1,) containing, on Front street, flfty-four feet six 
inches, and running back along Sedgwick street, two hundred feet, 
to Second street;" and by deed dated September 16, 1873, and duly 
recorded, said company eonveyed to said Elizabeth another of the 
town lots described in the deed as lot numbered 2 in the plan of 
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the town of Sedgwick, containing, on Front street, 54 feet 6 inches, 
and running back, between lots numbered 1 and 3, 200 feet, to Sec- 
ond street. Sbortly after her purchase of thèse lots of groùnd, 
Elizabeth Dean erected thereon a frame dwelling house located at 
tbe corner of Front and Sedgwick streets; the house fronting on 
Front street, and running back along Sedgwick street 

By deed dated September 16, 1873, and duly recorded, the said 
Company conveyed to Margaret Herbert lots numbered 7 and 8, in 
said town plan, each containing 54 feet 6 inches on Front street, and 
running back 200 feet to Second street 

By deed dated December 11, 1879, the Youghiogheny Eirer Oil 
Company conveyed to the défendant, W. J. Eainey, ail the residue of 
the said land. This deed, in its premisea, recites: 

"And whereas the said the Youghiogheny Elver OU Company did convey at 
Bundiy times part of the same promises, to wit, a small pièce or parcel of land 
containing flfty-four feet six inches front, (fronting toward the Pittsburgh and 
Oonnellsville rallroad,) and extending back the same wldth a distance of two 
hundred feet, to Elizabeth Dean, deed dated March 5th, A. D. 1872. AJso a 
small pièce or parcel of land adjoinlng the above-described pièce of land, 
containing flfty-four feet six ruches frontage extending back the same width a 
distance of two hundred feet, to Elizabeth Dean, by deed dated September 
leth, 1873." 

Then ensues a similar récital of the conveyance to Margaret Her- 
bert, with a like référence to the deed to her. The deed to the de- 
fendant then proceeds to convey to him the tract of land by a gên- 
erai description, but with the foUowing exception clause: 

"Exemptiug, however, therefrom the several pièces or lots of land herelnbe- 
fore mentioned as having been grauted and conveyed by the said the Youghio- 
gheny River Oil Company unto Elizabeth Dean and Mrs. Margaret Herbert" 

About the year 1885 George W. Herbert and Thomas Herbert, 
two of the plaintiffs, purchased the said two lots numbered 1 and 2 
in the plan of the town of Sedgwick, and on November 30, 1885, by 
deed of that date from one Cochran, and under certain prior convey- 
ances, they acquired the title, and succeeded to the rights, of 
Elizabeth Dean under the above-recited deeds from the Youghio- 
gheny Eiver Oil Company to her. George and Thomas then granted 
to their parents, Henry and Margaret Herbert, the other two plain- 
tiffs, an estate for their lives, and the life of the survivor of them, 
in and to said two lots; and the latter are in possession thereof, living 
in the dwelling house already mentioned. Shortly before the bring- 
ing of this suit the défendant located, and he was then proceeding 
to erect, a number of coke ovens upon and along Front street, imme- 
diately in front of the plaintiffs' said lots, and their dwelling house 
thereon, for the purpose of continuously burning coal therein, and 
manufacturing coke. The bUl charges that the érection and opéra- 
tion of thèse coke ovens, as proposed by the défendant, would be a 
permanent and continuai trespass upon the plaintiffs' lots, and in- 
jury to their dwelling house, a permanent obstruction to their in- 
gresB and egress into and out of th'eir said premises, and a nuisance 
thereto, by producing smoke, flame, and heat continuously so near 
to said premises as to render the same uninhabitable; and the bill 
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prays for an injunction. A preliminary injunction was granted by 
Judge Beed, and the case ia now before the court upon plenaiy 
proofs for final disposition. 

The tmth of the above-recited allégations of the bill is indisputa- 
bly established by the évidence. Not only is the location of the 
proposed coke ovens within the Unes of Front street, as laid out in 
the plan of the town of Sedgwick, but the ovens would be not over 
two feet frmn the plaintiffs' house. If erected, they would eut ofE 
the plaintiffs froia access to, and egress from, their house by way of 
Front Street, while the opération of the ovens would not only expose 
the house to constant danger from the fiâmes, but the smoke, gases, 
and beat therefrom would make the house totally unflt for occu- 
pancy, wotild also klll the fruit trees on the promises, and render 
the whole property nearly, if not altogether, valueless. 

The legfd principles applicable to the facts of the case are plain, 
and need little discussion. A conveyance of a lot of ground bounded 
by a public street gives to the grantee title in the soil to the middle 
of the Street, if the grantor had title, (Paul v. Oarver, 26 Pa. St. 223 j 
Transue v. Sell, 105 Pa. St. 604;) but, even where the fee in the 
street called for as a boundary is not thus conveyed, a right of way 
over it passés with the lot, as an appurtenance necessary to its en- 
joyment, (Ott v. Kreiter, 110 Pa. St. 370, 1 Atl. Kep. 724.) Where, 
upon the sale of a lot, the deed refers to a plan, it becomes a mate- 
rial and essential part of the conveyance, and is to hâve the same 
eflfect as though copied into the deed, (Birmii^ham v. Anderson, 48 
Pa. St. 253 ;) and a call in the deed for streets in the plan amounts 
to a dedication of them to the use of the purchaser as public ways, 
(Ferguson's Appeal, 117 Pa. St. 426, 11 Atl. Eep. 885;) and this is 
so even if the streets are not yet opened, (Id.) For when the pro- 
prietor of a body of land sells and conveys the same in lots according 
to a plan which shows the lots to be on streets, he must be held to 
hâve impressed upon them the irrévocable character of public 
streets; and not only can the purchasers of the abutting lots assert 
this character, but so can ail other lot owners in the gênerai plan. 
In re Opening of Pearl Street, 111 Pa. St. 565, 5 Atl. Eep. 430. 

The référence in the Youghiogheny River Oil Company's deed to 
the défendant to the earlier deeds from that company to Elizabeth 
Dean was positive notice to the défendant of those prior deeds, 
and fuU knowledge of the provisions thereof is imputable to Mm 
when he took title. BeUas v. Lloyd, 2 Watts, 401; Steckel v. Desh, 
12 Wkly. Notes Cas. 130; Birmingham v. Anderson, supra; McKee 
V. Perchment, 69 Pa. St 342, 350. The défendant thus stands af- 
fected with notice of his grantor's plan of the town of Sedgwick, of 
the existence of Front street as laid down thereon, and the relation 
of lots numbered 1 and 2 in the plan to that street. The défendant, 
therefore, can no more question the plaintiffs' right to the free and 
unobstructed Use of Front street, or interfère with their exercise of 
that right, than could the Youghiogheny River Oil Company itself. 
Now, a court of equity will prôtect a party entitled to a right of 
way in its enjoyment, by restraining the érection of permanent ob- 
structions on the roadway or street, (Appeal of Hacke & Hugus, 
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101 Pa. St. 245; Ferguson's Appeal, supra; Shipley t. Caples, 17 
Md. 179;) and we tkink the plaintiffs' légal right is sufilciently 
clear to bring them within the principle of thèse authorities. It is 
true that, in the absence of the town plan, there may be some ques- 
tion as to the exact width of Front street, although the évidence now 
before us would justify the conclusion that it is 60 feet wide. But 
the Une of the street, on the aide next the plaintiffs' house, is clearly 
fixed, and whatever may be its true width, undoubtedly, the site se- 
lected by the défendant for his coke ovens is part of the street, and, 
if built as located, their proximity to the plaintiffs' house will eut 
it off from the street. 

But, independently of this encroachment on Front street, the 
proofs show that the plaintiffs are meuaced with a permanent and 
most hurtful nuisance, against which they are entitled to équitable 
relief. Any business, however lawful in itself, which, as to a dwell- 
ing house, near which it is carried on, causes annoyances which 
materially interfère with the ordinary physical comfort of human 
existence, is a nuisance which should be restrained. Kodenhausen 
V. Craven, 141 Pa. St. 546, 21 Atl. Eep. 774; Eoss v. Butler, 19 N. J. 
Eq. 294; Cleveland v. Gaslight Co., 20 N. J. Eq. 201; Pennsylvania 
Lead Company's Appeal, 96 Pa. St. 116. Not only are such evils 
incident to the threatened coking opérations, but the contemplated 
business wDl be dangerous and destructive to the plaintiffs' property, 
and the injury of a continuing character, for which the common-law 
forms of action furnish no adéquate remedy. The plaintiffs' rights 
are clear, and therefore a previous trial at law is not a prerequisite 
to équitable interférence. Id.; Wood, Nuis. 777. 

The jurisdiction of the court, however, is challenged upon the 
ground that the sum or value of the matter in dispute is below our 
jurisdictional limit. But no such cause of objection appears upon 
the face of the bill; for it is alleged therein that if the défendant 
should erect his coke ovens on Front street, and operate the same, 
as contemplated by him, the damage to the plaintiffs' house and lots 
would be more than $2,500. Now, in actions ex delicto, where the 
law does not flx the amount recoverable, the plaintiffs' clatm is the 
criterion of jurisdiction, unless it appears to the satisfaction of the 
court that the amount of damages stated is colorable, and has been 
laid beyond the amount of a reasonable expectation of recovery. 
Wilson V. Daniel, 3 Dali. 401; Barry v. Edmunds, 116 U. S. 550, 561, 
6 Sup. et Eep. 501; Gorman v. Havird, 141 U. S. 206, 11 Sup. Ct Eep. 
943. But the évidence before us is convincing that the above- 
recited allégation of the biU was made in perfect good faith. There 
is abundant évidence tending to sustain the truth of the averment. 
The proofs entirely satisfy us that there was hère no purpose to 
create or state a case colorably within our jurisdiction. The plain- 
tiffs' ante litem valuation of their property was $2,500, and we think 
this estimate was honestly made. A number of witnesses fix that 
sum as a fair valuation. Most certainly the plaintiffs' claim is not 
so extravagant as to be inconsistent with good faith, or beyond a 
reasonable expectation of its allowance by a judicial tribunal. 
True, the witnesses on the one side greatly differ from the witnesses 
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on the other side in their estimâtes, as is not oncommon where th.e 
value of real estate is concerned. But upon the wliole évidence a 
jury or a master miglit well find the plaintiffs' property to be worth 
over $2,000. We are then of the opinion that this suit does "really 
and substantially involve a dispute or controversy properly within 
the jurisdiction" of the court, even if we confine our attention 
exclusively to the question of the value of the plaintiffs' property, 
which the biU seeks to préserve from a destructive nuisance. 

But the défendant, in an afSdavit on file in the cause, has stated 
that the continuance of the injunction would damage him "many 
thousands of dollars." Now, in RaUroad Co. v. Ward, 2 Black, 485, 
492, a suit in equity to abate a nuisance, it was ruled that the want 
of a sufftcient amount of damages suffered by the plaintiff to give 
the court jurisdiction would not defeat the suit, if the value of the 
object to be attained, namely, the removal of the nuisance, was up 
to the jurisdictional sum. Ajid in Market Co. v. Hoffman, 101 U. 
S. 112, the value of the right, the exercise of which was enjoined, 
was held to be a test of jurisdiction. Whether, then, regard be had 
to the plaintiffs' property, the préservation of which is hère in- 
volved, or to the defendant's use of his projected coking plant, 
Bought to be restrained, in either view the matter in dispute ex- 
ceeds the sum or value of $2,000, exclusive of interest and costs. 

We hâve only to add that the defendant's further objection to 
our cognizance of this case, based upon a supposed aggregation of 
distinct interests existing in the life tenants and remainder-men 
in order to give the jurisdictional amount, is unfounded. The plain- 
tiffs are not hère suing for damages to their respective estâtes, but 
they seek a préventive remedy against the injury and destruction 
of property in which they hâve a common interest, Perhaps either 
the life tenants or the remainder-men, acting alone, might hâve 
maintained this bill for thé préservation of the corpus of the estate, 
but their joinder as co-owners was proper. Adams, Eq. "SIS. As 
the plaintiffs hâve a common interest, and seek a common object, 
their case falls within the principle that if several persons hâve a 
common and undivided interest, though separable as between them- 
selves, the amount of their joint interest will be the test of juris- 
diction. Shields v. Thomas, 17 How. 3; Rodd v. Heartt, 17 Wall. 
354; Clay v. Field, 138 U. S. 464, 11 Sup. Ct. Rep. 419; Eailway Co. 
V. Parker, 143 U. S. 42, 12 Sup. Ct. Eep. 364. A decree will be en- 
tered in favor of the plaintiffs. 
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(Circuit Court of Appeals, Ninth Circuit. January 23, 1893.) 

No. 62. 

PCTBLIC LANDS— NoBTffERN PaCIFIC GKANT— MiNEHAI, LANDS. 

By Act July 2, 1864, (13 St. p. 365.) § 6, granting lands to the Northern 
Pacific Railroad Company, odd-numbered sections of agrlcultural land 
within the llmlts of the grant, which were not reserved, granted, or sold. 
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and were free from pre-emption or other clalms, were wlthdrawn from 
sale, pre-emption, or entry when the gênerai or prelimlnary route was 
fixed by the filing of its map In the gênerai land office. Section 3 excluded; 
minerai lands from the opération of the act Hdd, that minerai lands were 
not wlthdrawn from sale at any time, If at ail, prier to the definlte fixing of 
the Une of the railroad and the flllng of a plat in the gênerai land office. 

8. Samb— Patent — Validitt — Eqtjitt. 

The Northern Pacifie Railroad Company cannot malntaln a suit in equlty 
to quiet its tltle to certaia lands witliin the limita of its grant, when 
patents hare been issued to individuals for the lands as "minerai lands," 
before the Une of road was definitely flzed. 

J, Samb— AppIiIcation fob Minerai^ Patent— Notice. 

As minerai lands are excduded from the grant, the railroad company is 
not entltled to any notice of an application for a minerai patent to lands 
lylng witliln the boimdaries of the grant, other than the gênerai notice 
prescrïbed by Bev. St § 2325, to ail persons who may cl^m an interest in 
the land; except that, in case it initiâtes a contest under Rev. St § 2335, 
to détermine the character of the land, It Is then entitled to personal notice 
of ail subsequt-nt procccdings; and, if it fail to Initiate such contest, the 
question whether the lands are minerai or agricultural becomes à matter 
solely between the patentée and the govemment 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

In Equity. Suit by the Northern Pacific EaUroad Company 
against Charles W. Cannon and others to quiet complainant's title 
to certain lands. A demurrer to the bUl was sustained. 46 Fed. 
Rep. 237. tîomplainant appeals. Affirmed. 

Fred M. Dudley, for appellant. 

Edwia W. Toole, (Toole & Wallace, Massena Bullard, and Mo- 
Connell & Clayberg, on the brief,) for appellees. 

Befor© GILBERT, Ckcuit Judge, and ROSS and HAWLEY, Dis- 
trict Judges. 

HAWLEY, District Judge. This is an appeal from a decree of the 
circuit court of the district of Montana sustaining a demurrer to 
complainant's bilL The bill, after stating certain facts showing 
that the land in controversy, to wit, the N. W. i of section 25, in 
township 10 N. of range 4 W. of priacipal meridian, Montana, had 
been granted to it under the act of July 2, 1864, entitled "An act 
granting lands to aid in the construction of a railroad and tele- 
graph Une from Lake Superior to Puget sound, on the Pacific 
coast, by the northern route," (13 U. S. St. p. 365,) and that it had 
complied with the provisions of the act, and had the title to said 
land, if "not minerai" and "not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or otiter claim or rights," 
allèges, in substance, that in 1868 the United States surveyor gên- 
erai made retum of his officiai plat of survey, and retumed said land 
as agricultural, and not minerai, in character; that complainant's 
map showing the gênerai route of its railroad was flled in the office 
of the secretary of the interior on the 21st day of February, 1872; 
that the line of its railroad was definitely fixed, and a plat thereof 
filed in the oASce of the commissioner of the gênerai land office 
on the 6th of July, 1882; that complainant is in the actual pos- 
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session of the whole of said land; tliat the défendants C. W., C. B., 
and jBtenry Cannon, intendiag and contriving to defraud complain- 
ant ôf said land, and wrongfully and fraudulently to acquire title 
thereto from the United States, on the 28th of August, 1878, applied 
to the local land office of the United States at Helena, Mont, to pur- 
chase said land "as minerai land," faJsely and fraudulently claiming 
that Èsâd land was minerai land containing precions metals in such 
quantities as that it would pay to work the same as minerai land, 
and that the same was more vainable for minerai than agricultural 
or other purposes; that défendants well knew at that tdme titat 
the land was not minerai land, but was agricultural; that défend- 
ants caused certain affldavits to be flled, and made proofs as to the 
amount of work by them perfonned upon said land, showing that 
they had complied with the mining laws of the United States and 
of the territory of Montana, for the purpose of imposing upon the 
officers of the land department of the United States; that said offt- 
cers were thereby deceived as to the truth of the facts conceming 
the character of the land; that défendants, seeking to deceive com- 
plainant and conceal from it aU knowledge of their fraudulent 
claim, did not serve upon complainant any notice of their fraud- 
ulent daim, and did not institute any contest whereby the true 
character of said land might be determined, and complainant had 
no knowledge of the proceedings taken by défendants in the land 
office until long after the making of said application by said 
défendants; that the register and receiver, being impc^ed upon and 
deceived by the fraudulent affidavits, on the 28th of August, 1878, 
wrongfully permitted the défendants to pay for said land, and exe- 
cuted and delivered to them a receipt for the purchase price of 
the same as placer mining claims, and on the 17th of August, 
1879, the défendants, upon presenting said receipt, obtained from 
the land department of the United States a minerai patent, pur- 
porting to convey to them the said land; that said patent was 
issued negligently, wrongfully, and without authority of law, and 
was procured by the wrongful and fraudulent acts of the défend- 
ants; that said patent constitutes a cloud upon the title of complain- 
ant to said land; that said défendants hâve caused said lands to be 
surveyed into town lots as an addition to the city of Helena, atad 
said city claims to hâve some title to a portion of said land; that 
complainant has no speedy or adéquate remedy at law for its griev- 
ances; and it prays for a decree declariDg that it has a fuU and 
periect title to said land, that the patent to défendants be de- 
clared nuU and void, and that ail of said défendants be enjoined and 
restrained from asserttng any claim whatever to said land adverse 
to complainant. 

Did the court err in sustaining a demurrer to this bni? Is com- 
plainant, by its own showing, entitled to any relief in this suit? In 
Eailroad Co. v. Sanders, this court held that the act of July 2, 
1864, granting lands. to appellant in aid of the construction of its 
railroad, did not prevent persons from taking up and locating min- 
ing claims in the reserved lands at any time before the line of 
the railroad was definitely fixed, and that the fact that land not 
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minerai was so taken up, located, and claimed as minerai land 
prior to that time was o£ no avajl to the railrood company claim- 
ing the same under its grant The court, after âiscussing tiie ques- 
tions inTolved at considérable length, and reTiewing numerous au- 
thorities, said "that the land in controvo-sy was, at the time the 
grant ceased to be a float, aflected by something more than a 
mère pretended claim existing in the mind of an indlTidual. It 
was for the time being actually segregated from the body of the 
public domain, by claims apparently genuine and lawful, appearing 
of record, and recognized by the ofaceirs of the government, and, as 
to the actual validity thereof, dépendent only upon issues of fact 
to be thereafter determined by compétent authorities. By an un- 
broken line of décisions of the suprême court from the case of Wil- 
oox V. Jackson, 13 Pet. 498, to the case of St. Paul & P. R Co. t. 
Northern Pac. R. Co., 139 U. S. 1, 11 Sup, Ct Eep. 389, the title to 
land so affected dœs not pass by a grant of public land." 49 Fed. 
Rep. 129, 1 C. C. A. 192. It is conceded by appellant's counsel that 
the décision in that case, if sustained, is conclusive in f avor of the 
raling of the circuit court in this case. But he insists that it is 
the duty of this court "to review its conclusions, after fuUer argu- 
ment, and in tiie light of later authorities; of endeavoring to re- 
state with greater clearness certain propositions which it is now évi- 
dent were misunderstood by the court in the hearing in the San- 
ders case." That case speaks for itself, and fumishes ample évi- 
dence that no points therein discussed were misunderstood by the 
court. We décline to review or disturb that opinion. The case 
haa been appealed to the suprême court of the United States. 
If there deemed to be erroneous, it will be reversed. If its con- 
cluions are correct, it wiU be afiBrmed. The case now before us 
will, howevCT, be considered with référence to its particular facts, 
and be determined upon the principles of law applicable thereto. 

In this case a patent was issued by the government of the United 
States to défendants for the land in controversy as minerai land, 
prior to the time of the flling of the map of the definite location of 
appeUant's railroad. Appellant claims to be seised of a fee simple 
to the land, and upon this ground bases its right to hâve défendants' 
patent set aside. and the cloud created thereby removed from its 
légal title. It dénies that défendants bave any title whatever, and 
claims that their patent was obtained by fraud, and is absolutely 
null and void. It is not a case where équitable relief is sought 
against a party holding the légal title. The sixth section of the 
act of July 2, 1864, withdrew the agricultural lands from sale, pré- 
emption, or entry of the odd-numbered sections granted to the rail- 
road company which were not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or other claims or rights, 
when the gênerai or preliminary route of said railroad was âxed by 
the filing of its map in the office of the commissioner of the gênerai 
land office February 21, 1872. Denny v. Dodson, 32 Fed. Rep. 909; 
U. S. v. Northern Pac. R. Co., 41 Fed. Rep. 847; RaUroad Co. v. 
Barden, 46 Fed. Rep. 604; Railroad Co. v. Sanders, 49 Fed. Rep. 136, 
1 0. C. A. 192; Buttz v. Railroad Co., 119 U. S. 72, 7 Sup. Ct. Rep. 
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100; St. Paul & P. B. Co. v. Northern Pac. B. Go., 139 U. S. 18, 11 
Sup. Gt. Kep. 389. The minerai lands, however, were not with- 
drawn from sale at that time, or at any time, if at ail, prior to the 
6tii of July, 1882, when the Une of appellant's raîlroad was definitely 
fixed, and a plat thereof filed in the oflace of the commissioner of the 
gênerai land office. 13 U. S. St. p. 367, § 3. 

How is the question to be determined whether the land, at the 
time the patent was issued to défendants, was minéral or agrioul- 
tural land? We answer that it is, primarily at léast, to be deter- 
mined by the land department of the government. The statutes of 
the United States and the décisions of the courts so déclare. The 
statute of the United States provides that— 

"A patent for any land clalmed and located for valuable deposlts may be 
obtained in the fcdlowlng manner: Any person, association, or oorporatloD 
authorlzed to locate a clalm under thls ohapter, having clalmed and located 
a pièce of land for such purposes, who has or hâve complled wlth the tenns 
of thls chapter, may flle la the proper land office an application for a patent^ 
under oath, showlng such compllance, together wlth a plat and field notes 
of the daim or daims In oommon, made by or under the direction of the 
United States siu^eyor gênerai, showlng accurately the boundaries of the 
claim or olalms, which shaQ be dlstinotly marked by monuments on the ground, 
and shall post a copy of such plat, together with a notice of such application 
for a patent, in a conspicuous place on the land embraeed tn such plat, pro- 
vioua to the flling of the application for a patent, and shall flle an aflldavlt 
of at least two persons that such notice has been duly posted, and 
shall file a copy of the notice m such land office, and shall thereupon be 
entitled to a patent for the land in the manner followlng: The reglater of 
the land oflace, upon the flling of such application, plat, field notes, notices, 
and affldavits, shall publlsh a notice that such application has been made, 
for the peilod of slxty days, in a newspaper to be by him designated us 
published nearest to such clalm; and he slîall also post such notice in bis office 
for the same period. The clalmant, at the time of flling thls application, 
or at any time thereafter wlthln the slxty days of publication, shall fllo wlth 
the register a certificate of the United States surveyor gênerai that flve 
himdred ■ dollars' worth of labor has been expended or improvements made 
upon the daim by hlmself or grantors; that the plat is correct; with 
such further description by such référence to natural objecta or permanent 
montunents as shall identi^ the claim, and fumish an accurate description, 
to be Incorporated In the patent. At the expiration of the slxty days of pub- 
lication the dalmant shall flle his affidavit showlng that the plat and notice 
hâve been posted In a conspicuous place on the daim during such period of 
publication. If no adverse clalm shall hâve been filed with the register and 
recelver of the proper land office at the expiration of the slxty days of publi- 
cation, it shall be assumed that the appllcant Is entitled to a patent upon the 
payment to the proper officer of flve dollars per acre, and that no adverse 
daim exists; and thereafter no objection from thlrd parties to the Issuanoe 
of a patent shall be heard, except It be shown that the appllcant has falled 
to comply -wlth the tenns of thls chapter." Rev. St U. S. § 2325. 

This provision relates to Iode claims. But the proceedings therein 
set fortib., notwithstanding the différences between the rights of the 
Iode and placer claimant, as to the quantity of land, the price x)er 
acre, conformity to public surveys, ana other minor matters, applies 
to applications for a placer patent. Section 2329 provides that — 

"Olalms usually caUed "placers," Includhig ail forms of deposit, excepting 
vélos of quartz or other rock In place, shall be subject to entry and patent, 
nnder Uke clrcumstances and conditions, and upon similar proceedings, as aro 
provlded fw vein or Iode claims." 
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The only direct allégation in the bill tending to show that the de- 
fendants had f ailed to comply with the mining laws is as f ollows : 

"That in truth aad in fact the sàld defenâants had not worlied upon said 
premises In conformity wIth the mining laws of the United States or of Mon- 
tana territory, or wlth the raies and customs of minera, or at ail, and had not 
discovered upon said premises mines of any character whatsoever, or upon 
any part thereof, and had not expended the sum of flve bundred dollars in 
labor or improvements upon said knds, or at alL" 

The other steps taken in conformity with the statute are alleged 
to hâve been fraudulently taken and performed for the purpose of 
deceiTing and defrauding the government and appellant. This mat- 
ter wUl be noticed hereafter. 

Appellant claims that no notice was given personally to it. The 
law does not require any such notice to be given. The notice re- 
quired by section 2325 is a gênerai notice to ail persons who might 
from any cause claim any interest in the land. Under section 2335, 
Rev. St. U. S.. Drovision is made in case of a contest as to the land, 
whether agricultural or minerai, and, if appellant had desired to 
contest that question, it had the opportunity to do so, and, after ini- 
tiating a contest. it would hâve been entitled to personal notice of ail 
the proceedings thereafter taken, and to hâve participated therein, 
and offered such proofs as it might hâve been able to procure as to 
the character of the land. Not having initiated any such contest, 
it is not in a position to complain that it was not personally served 
with notice of the proceedings, and it is precluded from objeeting 
to the issuance of the patent. Eurêka Con. Min. Co. v. Richmond 
Min. Co., 4 Sawy. 302. The fact, as alleged in the bill, that appellant 
"had a claim thereto of record in the said United States district land 
office, • ♦ * of which défendants had then and there full knowl- 
edge," is immaterial. Appellant's claim was for agricultural land 
included in the grant. The défendants' application was for minerai 
land excluded from the grant, and open to exploration, location, and 
purchase, independent of the grant. When appellant accepted the 
grant, and at ail times thereafter, it knew that the minerai lands 
were excluded from its grant, and the law charged it with notice 
that mining locations and applications for patents might be made 
and patents obtained therefor by persons claiming the lands to be 
minerai. The government of the United States performed its duty 
to appellant when it provided a mode and a tribunal for determin- 
ing the character of the land. Under the provisions of the statute 
we hâve quoted and referred to appellant was charged with knowl- 
edge of the notice which the minerai applicant was required to 
give by gênerai publication and by the posting of notices upon the 
claim, and of the notices required to be given by the land depart- 
ment, and, having failed to file any contest against défendants' appli- 
cation, the question thereafter — as to the character of the land, 
whether minerai or not — became a matter between the défendants 
and the government of the United States. That question is one 
which required the exercise of judicial iwwer and discrétion upon 
the part of the officers of the land department, and their judgment 
thereon is not onen to review in an action of the character made out 
v.54F.no.2 — 17 
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by appellant's bill. As illustrative of this principle, we hère refer 
to the folio wing autàorities: Prencli Vi Fyan, 93 U. S. 169; Vance 
V. Burbank, 101 U. S. 514; Smeltlng Co. v. Kemp, 104 U. S. 636; 
<5uinby t. Conlan, ïd. i20; Steel v. Beâning Oo, 106 U. S. 447, 1 Sup. 
GtiEep. 389; Gale v. Best, 78 Cal. 235, 20 Pac. Eep. 550; Aurora 
Hill Con. Min. Co. v. 85 Min. Co., 34 Fed. Eep. 519. 

But appellant allèges in its biU that no miné was ever discovered 
by the défendants, and that they obtained the patent by a fraud 
comfflâtted upou the officers of the government; that the patent ia 
void, and that the lànd belongs to it by virtue of the grant, it being 
agricnltural land. The question as to whether a patent is void or 
voidable, and the extent of the power of the laad department to pass 
upon aûd décide juràdictional f acts, hâve been frequently discussed 
and decided by the suprême court of the United States under a 
great variety of circumstances. The authorities upon this subject 
are to the effect that, if the officers of the government acted without 
authority of law, if the lands conveyed by the patent were never 
v^itibiin their control. or had been withdrawn from their control be- 
fore the patent issued. then their acts were void for want of power 
to issue the patent. Polk's Lessee v. Wendal, 9 Cranch, 87; New 
Orléans v. U. S., 10 Pet. 662, 730; Wilcox v. Jackson, 13 Pet 498, 
509; Stoddard v. Chambers, 2 How. 284, 317; Easton v. Salisbury, 
21 How. 428; Reichart v. Felps, 6 WaU. 160; Best v. Polk, 18 WaU. 
117; Leavenworth R Co. v. U. S., 92 U. S. 733; Newhall v. Sanger, Id. 
761; Sherman v. Buick, 93 U. S. 209; Smelting Co. v. Kemp, 104 U. 
S. 636; Steel v. Eefining Co., 106 U. S. 447, 1 Sup. Ct. Eep. 389; Rail- 
road Co. v. Dunmeyer, 113 U, S. 629, 642, 5 Sup. Ct. Eep. 566; Eey- 
nolds V. Mining Co., 116 U. S. 687, 6 Sup. Ct. Eep. 601; Doolan v. 
Carr, 125 U. S. 624, 8 Sup. Ct Eep. 1228; Railway Co. v. Whitney, 
132 U. S. 357, 10 Sup. Ct. Eep. 112; St. Paul & P. E. Co. v. Northern 
Pac. E. Co., 139 U. S. 18, 11 Sup. Ct. Eep. 389. Most of thèse cases 
were in relation to agricnltural lands. The suprême court of the 
State of Nevada, in Eose v. Mining Oo., 17 Nev. 25,^ held that a patent 
issued for a Iode or vein claim at a time of a pending contest between 
the claimants in the state court to détermine the right of possession 
to the identical Iode for which the patent was issueîd was absolutely 
null and void, becausé it was issued without authority of law. This 
décision was affirmed in Mining Co. v. Eose, 114 U. S. 576, 5 Sup. Ot 
Eep. 1055. In Lakin v. DoUy, 53 Fed. Eep. 333, the circuit court 
for the northern district of Califomia decided that a patent issued 
for a mining Iode or vein for more than 300 feet in width of surface 
ground was null and void as to the excess over 300 feet. Now, in 
thèse cases, as well as those in relation to agricnltural lands, the 
fact was apparent by the provisions of the law that the officers of 
the government had no authority to issue any patent in the Eich- 
mond Case, and no patent exceeding 300 feet of surface ground in 
width in the Lakin Case. But the question at issue in this case 
is of a différent character. Hère the minerai lands within the odd 
sections of appellant's grant were excluded from the opération of 

««Paie. Rep. 1105. 
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the grant, and the officers of the government had authority under 
the law to issue a patent for sucli lands, and the patent cannot, 
therefore, be said to be void, although it may be voidable. 

The patent issued to défendants is prima facie évidence tiiat a 
discovery of minerai was made; that the land was properly located 
as minerai land; that the application for the patent, the notices 
given by the défendants, and ail other steps required by the law, 
had been regularly taken; and is a deed of the assurance of the 
défendants' title. Mr. Justice Field, in Eurêka Con. Min. Co. y. 
Eichmond Min. Co., 4 Sawy. 319, said: 

"A patent of the XJnited Statea for land, whether agriciiltural or minerai, 
la sometbtag upon whlch Its holder can rely for peace and security lu hls 
possessions. In Ita potency It is irondad agatnst aJl mère spéculative tor 
ferences." 

The fraud alleged in the biU was conunitted, if at ail, upon the 
oflScers of the government of the United States, and the question can 
be det«rmined in a controversy between the United States and the 
défendants, or the government could authorize a suit to be brought 
by any person having or claiming to hâve an inta*est to be aftected 
thereby. A bill in equity to set aside a patent obtained by fraud 
or mistake can, ordinarUy, only be maintained between the sover- 
eignty making the grant and the grantee under the patent. Field v. 
Seabury, 19 How. 324; Hughes v. U. S., 4 WalL 232; Mowry v. 
Whitney, 14 Wall. 434. 

Mining Co. v. Campbell, 135 U. S. 286, 10 Sup. Ot. Eep. 765, 
is, in our opinion, the strongest case relied upon by appeUan^s 
counsel, as being in opposition to the views we hâve expressed. 
That case, however, was in référence to conflicting rights to a 
"placer" and a "Iode" daim, and only involved the détermination 
of the question as to how the faot of the existence of a vein or 
Iode in a placer claim, as mentioned in section 2333, Bev. St U. 
S., could be proven, and whether the provisions of sections 2325 
and 2326 haxi any application with. référence to that question. 
The patent under which the Iron Silver Mining Company claimed 
the land was issued to William Moyer on the 13th of November, 
1878, for 56 acres of placer mlning land. The patent under which 
Campbell claimed was issued for a vein or Iode deposit which 
ran under the surface of the ground covered by the patent of the 
Iron SUver Mining Company. The suprême court held "that the 
circuit court, in refusing to consider the testrmony found in the 
case in regard to the known existence of the veia of the Sierra 
Nevada daim at the time of the application for the Moyer patent, 
was in error;" and also "that it was erroneous to hold that, on the 
face of the patent for the Sierra Nevada mine, the existence of this 
vein and the knowledge of its existence were to be conclusively 
presumed in this action." Mr. Justice Brewer and the chief justice 
dissented. The court expressly distinguished the case in its facts 
from some of the previous décisions to which we hâve referred- 
In the course of the opinion of the court it is said: 

"We are not Ignorant of the many décisions by which It has been held that 
the rolings of the land offlcers la regard to the facts on which patents for land 
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are Issueâ a|% âedslve In actions at law, and that such patents can only be 
Impéached lu regard to thoee fa<îts by a suit in chancery, brought to set the 
grant aside. But those are cases In whlch no prlor patent had been Issued 
for the same land, and where the party contesting the patent had no évidence 
of a superlor légal tltle, but waa compelled to rely on the eçLuity growlng eut 
of frands and mlstaJies In Issulng the patent to hls opponent" 

Hère is a plain récognition of the principle that, in a case like 
the one under considération, the patent cannot be impéached except 
by a suit in equity, brought to annul the patent for fraud. But the 
strongest reason in support of the proposition that that case was 
not intended to conflict with those we hâve cited and referred to as 
applicable to this case is found by a référence therein to the case of 
IVench V. Fyan, 93 U. g. 169, which, it is said, "as shown by a 
careful reading of it, is not in conflict with this décision." The 
same leamed justice wrote both opinions. 

In French v. Fyan, a patent tO the land there in controversy had 
been issued by the United States to the state of Missouri, under an 
act of congress, in 1850, familiarly known as the "Swamp-Land 
Grant." Subsequently, in 1852, congress granted certain lands in 
said state to the MisSotiri Pacific Eallroad Company. The land, in 
1854, was certifted to said railroad Company as part of the land 
granted by the act of 1852. The plaintifl, French, was vested with 
the title of the raili^oad company. The défendant held title under 
the swamp-land àot of 1850. The question was whether, in an 
action at law, where the évidence of the respective titles came in 
conflict, paroi évidence could bè received to show that the land was 
never swamp land, and' whether for ttiat reason the patent issued 
to the state was void. With référence to that question, the court, 
after quoting with approval thé doctrines announced in Johnson v. 
Towdey, 13 Wall. 72j that the action of the land department "in 
issuing a patent for aliy of the public land subject to sale by pré- 
emption or otherwise is conolusive of the légal title," said: 

"We see nothlng In the case before us to take It ont of the opération of that 
rule; and Tre are of opinion that, In thls action at law, It would be a departure 
f rom Sound principle; and oontrary to well-consldered judgments in this court, 
and in others of high authority, to permit the validity of the patent to the 
state to be subjected tp tibie test of the verdict of a jury on such oral testhnony 
as mlght be brought beforë it It would be substltathig the Jury, or the court 
i^ttlng as a jury, for the ^tribunal whlch congress had provided to détermine 
ihe question, and would be maldng a patent of the United States a cheap 
and unstable reliance as a tltle for lands whloh it piurported to convey." 

In Steel v. Beflning Co., supra, Mr. Justice Field, in an elaborate 
and carefully prepared opinion, in which ail the justices concurred, 
among other things, said that — 

"Whenever mines are found in lands belonging to the TJnlted States, they 
may be worked, provldlng exlstlng rlghts of others, from prier occupa- 
tion, are not interfered -^Ith. Whether there are rights thus interfered with 
iwhich should predude the location of the miner, and the Issue of a patent to 
hlm or hls successor in Interest, is, when not subjected under the law of con- 
gress to the local tribunals, a matter properly cognizable by the land depart- 
ment, when application is made to it for a patent; and the Inquiry thua 
presented must neoessarily involve a considération of the character of the 
land to which title is sought, whether it be minerai, for which a patent may 
Issue, or agricultural, for which a patent should be wlthheld. * * * we 
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have so often had occasion to speak of the land department, the object o( 
its création, and the powers It possesses In the aliénation by patent of poP- 
tiens of the public lands, that it créâtes an unpleasant surprUe to find ihat 
covinsel, in discussing the effect to be glven to the action of that department, * 
overlook our décisions on the subjeot That department, as we hâve repeat- 
edly sald, was establlshed to supervise the various proceedlngs -whereby a 
conveyance of the title from the United States to portions of the public do- 
main is obtained, and to see that the requlrements of différent aots of congress 
are fully complied wlth. Necessarily, therefore, it must consider and pasa 
upon the qualifications of the appllcaat, the acts he has performed to secure 
the tiOe, the nature of the land, and whether it Is of the class whlch Is open 
to sale. Its judgment upon thèse matters is that of a spécial tribunal, and U 
nnassaUable, except by direct proceedlngs for its annulment or limitation. 
Such has been the uniform lànguage of this court in repeated décisions. 
• * * Though the various matters of fraud, perjury, and subornation of 
perjury alleged as a défense are to be taken as true for the purpose of thls 
décision, they are not to be taken as true for any other purpose. What -we 
décide is that, if true, they are not avaUable in this form of action, and that 
any relief agalnst the patent founded upon fhem must be sought In another 
way, and by a direct proceedlng." 

The judgment of the circuit court is aflQnned. 

EOSS, District Judge, (concurring.) The bill in this case showB 
upon its fa«e that the line of the Northern Pacific Raih'oad was not 
deflnitely loeated and a plat thereof filed in the office of the commis- 
sioner of the gênerai land office until July 6, 1882. Until that time 
the grant to that company did not attach to any particular tract or 
tracts of land. Long before that date, according tô the averménts 
of the bill, the particular tract of land hère in controversy was lo- 
eated by the défendants as mining ground, and under an application 
made by them on the 28th of August, 1872, to the proper local 
land office, they were, on the 28th of August, 18Z8, permitted to 
enter and pay for it under the laws of the United States relating to 
minerai lands, and subsequently, to wit, August 17, 1879, received 
from the govemment a patent purporting to convey toi them the 
premises as such minerai land. The grant to the Korthem Pacific 
Railroad Company in express tenus excepted from its opération ail 
minerai lands. 13 St. p. 365. It is true that the sixth section of 
the act made it the duty of the président to cause the lands to be 
surreyed for 40 miles in width on both sides of the entire line of 
the road "after the gênerai route shâll be flxed, and as fast as may 
be required by the construction of said railroad," and it was declared 
that the odd sections of land granted should "not be liable to sale 
or entry or pre-emption before or after they are surveyed, except 
by sald company, as provided in this act." But there is in this 
provision no prohibition against the discovery by the officers of the 
land department of the govemment, or by anybody else, of the true 
character of the land embraced within the surveyed limits of 40 
miles in width on both sides of the gênerai route of the road. If, 
itt making such surveys or otherwise, prior to the attaching of the 
grant to any particular lands, it be ascertained that any lands 
that would otherwise faU within the grant are minerai in character, 
it is obvions that they would not be embraced by the grant, for the 
reason that by its very tenus minerai lands are excepted from it. 
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Tàe bill in thia case skows' that many years prior to the attaching 
of tle grant to any partioular lands the tract in controverey was 
. Ipçatéd a^ mining ground, was ascertalned by the land department 
t» be niïnérai in cliaracter, and was patented as suck to the défend- 
ants under the laws of the United States relating to the disposai of 
minerai lands. True, the bill allèges that the etidenoe upon whlch 
those proceedings were had was f aise and fraudulént, and that the 
officers of the land department were thereby deceiyed as to the true 
oharacter of the land. If so, the patent can be annulled at the 
suit of the government; but as long as the government is content 
to let its patent stand, by which it, in efCect, solemnly déclares tJiat, 
after due investigation of the facts by the ofScers to whom under the 
law such investigation is committed, the land was, at and prior to 
the time when the grant to the railroad company became effective, 
minerai land, and subject to disposai under the laws relating to 
minerai lands, the comjpany, whîch clahns only under a grant which 
in tenus excepta from its opération minerai lands, is not ia a position 
to call in question the facts upon which the minerai patent is 
based. Those facts, including the question of the oharacter of 
the land, which lay at the foundation of the proceedings, were open 
to contest in the land. depaitoient on the part of any and every per- 
Bon daiming an adverse interest therein, and an opportunity to make 
such contest was afforded by the published notice required by the 
statute referred to in the principal opinion. For thèse reasons I 
agrée that the judgment of tiie circuit court be afflrmed. 



COLORADO OHNT. CONSOLIDATED MIN. 00. T. TURCK. 
(Oixouit Court ot Appeals, Slighth Circuit Februaty 6, 1893.) 

No. 42. 

1. ApPBAL— REVniWr-MATTEKS NOT APPABBNT OK THB BkCOKD. 

In an action of ejectment a revlewing court cannot oonsldeir or make 
computations upon a map which Is merely Introduced by counsel in aiga- 
ment, but Is not made a part of the record. 

a Samb— Mining Claims. 

In an action of ejeotment to reoover certain mlnlng grounds as between 
the owners of adjotnlng clalmB one of the Issue? œàde by the pleadtngs 
was as to the point at which the veln passed out of the ^de line of one 
clahn and Into tho other, but at the trial tliis issue was not pressed, and 
the court, wlth the acquiesoence of counsel, charged the Jury that plaintifl 
clalmed 600 feet along the veln, and that the parties had apparently sub- 
mltted that the case should be determined upon the point whether theie 
was not one broad vein, havlng an outerop In both locations. A recovery 
was had of the 600 feet Hdd, thaX défendant was estopped from 
clalmlng on writ of error that the recovery was for more than was 
waranted by the évidence relating to the exact point at which the 
veln crossed the boundary line between the claims. 

8. MiNBs AKD Mining — Adjoining Claims. 

It appearing in such case that the veln In its dip passed Ihrough the 
slde Unes of plaintift's claim Into defendant's clalm, the fact that the jury 
falled to flnd the exact depth at which the vein crossed the Une was no 
ground for reversai, since the question of ownersliip and possession, wliich 
was the only one In issue, depended entlrely upon the location and wldth 
of the apex of the veln. 
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4. Same. 

Wlipn the apex of a veto passes out of the slde Une of a datoi Into an 
adjointog daim, the latter, tbough junior to date, gives to Its owner toe 
right to follow the veln in its dlp undemeath the senior dlaim. 

In Error to the Circuit Cîourt of the United States for the District 
of Colorado. 

Action by John Turck against the Colorado Central Consolidated 
Mining Company to recoTer possession of a Iode or vein known as 
the "Aliunde Tunnel Lode No. 2," situated in the Argentine mining 
district, Clear Creek county, Colo. There was a verdict and judg- 
ment for plaintiff, and défendant sued out a writ of error. The judg- 
ment was heretofore afflrmed, (50 Fed. Rep. 888, 2 C. C. A- 67,) and 
défendant now pétitions for a rehearing. Denied. 

Charles J. Hughes, Jr., and R. S. Morrison, for plaintiff in error. 
Willard TeUer, for défendant in error. 

Before CALDWEli, Circuit Judge, and SHIRAS and THAYEE, 
District Jndges. 

THAYER, District Judge. The contention of counsel that the 
trial court awarded the défendant in error 15 feet more territory 
than he was entitled to under admissions contained in the plead- 
ings, rests whoUy upon the assumption that the record before us 
shows the exact location of the Harris shaft with référence to the 
point flxed by the lower court as the place where the apex of the 
Colorado Central lode crosses into the Aliunde daim. We hâve 
made a careful examination of the printed record, and we are unable 
to flnd any testimony which would enable us to say that the point 
of departure of the lode, as flxed by the trial court, is less than 150 
feet southwestwardly from the Harris shaft On the argument of 
the case in this court a map was produced, for the purpose of illustra- 
tion, as we understand, which purports to be drawn on a given scale. 
By référence thereto, and assuming it to be in ail respects accurate, 
we might perhaps ascertain the approximate distance from the Har- 
ris shaft southwestwardly to the point of departure in question. 
But there Is nothing to identify the map as a part of the record évi- 
dence in the case, even if we felt justîfied in relying upon computa- 
tions of distances which we might make with the aid of such map. 
With their superior knowledge of the testimony produced in the 
trial court, (much of which has not been incorporated into the 
printed record,) counsel may be able to say with great confidence 
that the Harris shaft is only 135 feet to the northeast of the point 
flxed by the trial court as the place where the Colorado Central lode 
crosses into the Aliunde claim, but such fact is not apparent from 
the record lodeed in this couri:. Furthermore, we do not think that 
the plaintiff in error is in a position to urge successfully in this court 
that the verdict and iudgment are excessive in the respect claimed 
in the pétition for a rehearingr. In the course of its charge, the trial 
court used the folio wîng language : 

"And no-w, with référence to the territory claimed by plaintiff, of course It 
to only In so far as he holds the top and outcrop of the lode, or of that ■which 
he daims as exhlblt«â in hls owa works, and extended down from the 
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Aliunde worMngs to tho lowest levels. You mnst be of that opinion In order 
to find fat him that he has thls top and apex distlnctly lu Ws territory, and 
the externi. al It towards the eastward is a Question for your considération. 
Formerly it was made qiiite a point,— the place where iti cornes into the loca- 
tion of the Altunde No. 2; that is to say, the witnesses were given thelr 
Oplnloiï m^îng some estimâtes and calculationS. as: to the exact place in 
which It came. In thls trial we hâve not had anythlng of that. The extent 
to whiflb mç plaintlff claims is, I believe, 600 feet from the west end of the 
Colorado Central location, going eastward along the llrie of the two locations 
COO f efei*,' -whliih is not far from the Johnson upraise,— perhapis a little east of 
that upraise. That is correct? Mr. Teller: East, your honor. The Court: 
I do not see that the parties hâve drawn thls question much in issue in this 
trial, and apparently they submlt that you ahall détermine th© case upon the 
point whlch they hâve contested, whether thls whlch the plalntUÏ has In hls 
territory is the top and apex of a distinct Iode, or only part Of the gênerai 
top and apex of a broad Iode extended far beyond that to the north." 

It appears, therefore, that the jury were advised, in substance, 
that the exact noint where the Colorado Central vein or Iode crossed 
iflto the JUiupde olalm had not been treated as a material point then 
in controversy ; that both parties had apparently consented or 
agreed that, in lieu of fixing the exact point of departure of the vein 
claùned by the défendant in error, the jury should rather consider 
and détermine the moye important question whether the whole space 
between the porphyry walls was not in fact so broken up and per- 
meated throughout with vein matter as to constitute it a single 
Iode, with its apex l.ying partly within the limits of both claims. 
No exception was taken to this portion of the charge, nor is it em- 
braçed in either of the assignments of error. The jury must hâve 
understood what was thus said by the court as a direction to flnd in 
fayor f>t the défendant in error tô the full extent, or substantiaUy to 
the pill estent, claimed in the complaint, if they found in his favor on 
the other more imBortant issue as to the width of the Iode, which 
the parties had aDDarentlv made the vital issue on which the verdict 
shoûd dépend. We think, therefore, that the plaintiff in error is in 
no position to attack the verdict! or judgment on the ground that 
they are excessive, even thoush it be true that the défendant in 
error has recovered a f ew feet, more or less, along the Iode than his 
proof of an apex would seem to warrant. A timely exception should 
hâve been taten to the charge of the trial coiirt if it erred in assum- 
ing that tiiere was no material controversy between the parties as to 
the extent of the recoverv. 

Neither are we able to attach much importance to the sugges- 
tion of counsel that the judgment should hâve been reversed be- 
cause the jury faUed to flx the depth beneath the surface at which 
the alleged Aliunde vein passes underneath the side lines of the 
Colorado Central clatm. According to the view entertalned by 
this court, that is a question which will only become material, if 
at ail, when there shall be an accounting between the parties 
as to the amount of ore extracted from the alleged vein, The suit 
at bar is an action to recover a mining Iode on the ground that the 
Iode has its true apex or outcrop within the Aliunde side lines. 
Whether in its descent the Iode passes outside of those side liaes at 
a depth "of about three hundred feet beneath the surface," aa 
alleged in the complaint, or at a depth of only 150 feet, as the evi- 
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dence tended to show, is, in our opinion, a question -wàich the trial 
court was under no obligation to submit to the détermination of 
the jury. The question of ownership and right of possession, 
which was the sole question before the jury, depended upon the 
location and width of the apex of the aUeged vern, and in no sensé 
upon the depth at which it passed undemeath the Colorado Central 
side lines. Although it is alleged in the complatat that the Iode 
sued for has a pitch of about 60 degrees to the northwest, and at 
a depth of about 300 feet beneath the surface enters the Colorado 
Central claim, yet we do not regard thèse allégations as so far 
material that they must be proven precisely as laid. Whether, in 
an accounting suit, to be hereafter brought, the défendant in error 
will be estopped by this allégation, and by the verdict and judg- 
ment, from claiming any ores which lie at a depth of less than 300 
feet below the surface, is a question which we do not care to 
discuss at this time. It is sufiicient to say at présent that the 
plaintiff in error was not prejudlced, so far as we can see, by the 
faîlure ot the jury to flx the exact depth beneath the surface at 
which the vein in controversy enters its territory. 

We are furthermore asked to grant a rehearing with respect 
to the question whether the jury was not entitled to détermine 
as to the existence or nonexistence of independent veins which in 
their descent became united within the side lines of the Colorado 
Central claim. In support of this request the pétition for a rehear- 
ing calls to our attention and quotes certain testimony, which un- 
fortunately is not found in the printed record on which the case 
was submitted. Counsel hâve apparently overlooked the fact that 
in making up the record for this court some of the testimony pro- 
duced in the lower court was by agreement suppressed or merdy 
summarized. With référence to the contention that the trial court 
improperly withdrew the last-mentioned issue from the considéra- 
tion of the jury, we deem it sufficient to say that the point was 
considered at some length in our previous décision, and on further 
reflection we flnd noi occasion for receding from the views then ex- 
pressed. As we formerly remarked, the évidence to establish the 
existence of an independent vein within the side lines of the Colo- . 
rado Central (if its single or broad Iode theory was rejected) de- 
pended whoUy on developments in the Herrick and O'MaUy raises, 
and the shaft sunk in the Jim Hall tunnel, the précise location of 
which latter shaft is not disclosed by the présent record. If we 
concède that the thread of vein matter followed in the Herrick 
raise was followed practically to the slide or wash, and that the out- 
crop was within the side lines of the Colorado Central, and if we 
furthermore concède that the perpendicular raise in the O'Mally 
workings, disclosed vein matter practically to the surface of the 
country rock, and was also within the Colorado Central territory, 
yet there was no évidence to establish the continuity or extent of 
the vein between thèse points^ Not only was there no évidence 
to establish the continuity of the alleged vein, (which fact, under 
certain circumstances, might, no doubt, hâve been established by 
inference,) but the developments lower down, particularly in the 
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Benny cross-cut, in our judgment, demonstrated that no connec- 
tion whatever existed between the two threads or seams of vein 
matter which. h,ad been followed to the alide in the Herrick and 
O'MaJly raises. We must also again call attention to the fact that 
thc) seain of Tein matter found In the O'Mally raise had not been 
fpllowed downward below the second level to establish its con- 
nection with any of the lower workiaga. To thèse suggestions the 
reply is made that the évidence to establish the esastence and 
outcrop of the vein on which the Aliunde location rests was eqnally 
vague and unsatisfactory. We are compeUed, however, to dissent 
fpom that view, and for the foUowing reasons: The. apex of the 
Aliunde vein -was established with reasonable certaruty at three 
or four points wilMn the limits of that claim, as counsel for the 
plalhtifl in error fully concède. There was also considérable testi- 
mony which, iu our opinion, showed the continuity and identity of 
thïç Aliunde vein, and its gênerai direction, withln the side lines of 
the cl&isa, between the several points where tiie vein had been 
trace4 to the surface of the count^ rock. The vein in question had 
also been followed downward to a great depth, and it seems to hâve 
maintained a weU-deflned pitch and strike throughout the several 
workings. We are of the opinion, therefore, that the finding of 
the jiBy in favor of the existence of the Aliunde vein rests upon much 
more satisfactory évidence than that which was ofîered and relied 
upon to establish the existence of a similar vein with an outcrop 
within the territory of the Colorado Central. The défendant Com- 
pany undoubtedly did muoh to discrédit its contention that the 
developments in the Herrick and O'Mally raises were sufiftcient to 
establish the existence of a continuons and well-deflned vein be- 
tween those points, which had its apex within the side lines of the 
Colorado Central daim, by its i)ersistent contention throughout 
the trial that there were no well-deflned aeparate veins between 
the two porphyry walls, because the whole intervening space be- 
tween those walls had been broken up, and was in fact a single 
Iode, having a single, broad oiutcrop or apex. But, be this as it 
may, we think that upon the state of facts disclosed by the présent 
record, together with aU the legitimate inferences that might be 
drawn therefrom, the jury would not hâve been wàrranted in find- 
ing that the défendant company held the apex of an indépendant 
vein, which in its descent united with and became an intégral part 
of the Aliunde vein. We are of the opinion that a finding of that 
nature, based upon the évidence which is before this court, would 
hâve rested upon no substantial foundation, and could not hâve 
been sustained. The trial court committed no error, therefore, in 
withholding that issue from the jury. Marshall t. Hubbard, 117 
U. S. 415, 419, 6 Sup. Ct. Eep. 806, and citations. 

Finally, we must correct the false impression which counsel 
seem to entertain, that we hâve misconceived or failed to consider 
the question intended to be presented by the twelfth and thirteenth in- 
straxîtions. We fully understood counsel to contend that the Colorado 
Central Company, by virtue of its prior location, could lawfuUy lay 
claàm to ail ores within its side lines and end lines, which formed 
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a part of tlie Iode on -which its location rested, even thongh the 
apex of such Iode in the course of its strike to the southwest had 
eventually crossed into the Aliunde territory, and had been there 
discovered and located upon by the proprietor of the latter claim. 
We intended to overrule that contention, and we think we did do so 
with sufflcient certainty in our previous décision. It is true that 
we made some référence to the vein having "forked as it entered 
the disputed territory," but ia using that expression we merely re- 
ferred to a theory which was stated in the original brief filed by 
counsel for the plalntiff in error. In so far as the application of the 
mie of law which we announced is conoemed, it is obviously im- 
material whether the Iode became divided as it entered the dis- 
puted territory or did not so divide. In either event, we think 
it foUaws that, as the Colorado Central claim had been laid rather 
obliquely to the gênerai course of the outcrop, the owners of that 
claim lost the rein when they lost the outcrop. This view was 
distinctly enunciated ta our preyious décision, the authorities were 
cited cm which we predicated our opinion, and we find nothing in 
the pétition for a rehearing which is calculated to change our 
views. In conclusion, it may not be ont of place to remark that 
the question whether a locator on the dip of a veia may be ousted 
by a subséquent locator on the apex, assuming both claâms to be 
laid side by side and "along the rein or Iode," does not seem to 
be presented by the record now before us, and we hâve expressed 
no opinion on that point It foUows from what has been said that 
no suflBcient cause has been shown for further argument, and the 
pétition for a rehearijig is accordingly denied- 



PRESS V. DAVIS et al 
(Circuit Court of Appeals, Se^enth Circuit February 18, 1893.) 

No. 75. 

Appbai,— Rbvik-w — Waiviih of Objection. 

Rev. St. § 700, which déclares that, when thero Is a spécial finding In a 
case in which a jury has been walved, the revlew of the judgment "may 
extend to the détermination of the sufflclency of the facts found to sup- 
port tlie Judgment," does not authorize a reversai of a judgnient for 
alleged errors in the findlngs, where no objection was tEiken or exception 
reserved In the trial coml. 

In Error to the Circuit Court of the United States for the North- 
ern District of minois. 

Assumpsit by Isaac Davis and others against Whiting G. Press. 
Plaintiffs obtained judgment. Défendant brings error. Afarmed. 

Lewis H. Bisbee, for plaintiff in error. 
John C. Black, for défendants in error. 

Before WOODS, Circuit Judge, and BUNN ànd JENKIN'S, Dis- 
trict Judges. 

PER CURIAM. In this case the right of trial by jury was 
waived, and upon a spécial finding of facts the court gave judg- 
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ment for the plaintiffs in the smn of $2,890.25. The motion for a 
jaew trial, which seems to hâve been made and overruled, is not in the 
record. The errors assigned are directed to the question whether 
the judgment is supported by the facts found. The particular ob- 
jection made is that the judgment is for too large an amount; 
that it should hâve been for a sum less than $2,000, and that for 
that reason the court lost jurisdiction, and should hâve dismissed 
the case. While we are satisfied of the sufftciency of the facts 
found to support the judgment, the record does not require a décision 
of the question. No objection was made nor exception taken when 
the judgment was entered, nor, so far as the record shows, was 
any suggestion offered that the judgment was not in ail respects 
in conformity with the finding of facts. While it is true, under 
section 700 of the Eevised Statutes, that "when the finding is 
spécial, the review may extend to the determinartion of the sufil- 
ciency of the facts found to support the judgment," yet, in order to 
entjtle a party to that review, he must hâve made the proper ob- 
jection to the judgment as entered, or moved to modify it, and 
resèrvfïd an objection to the action of the court. That was the 
praptice foUowed in the case of Smith v. Sac Oounty, 11 Wall. 139, 
cited jm appellant's behalf, and its propriety is manifest, as it gives 
the coju-t an opportunity to supply any omission or correct an 
error in its findings. 
The judgment is therefore afflrmed, with costs. 



ARNOLD v. WOOLSEY et al. 

(Circuit Court of Appealâ, Bighth Ciroult Februatr 8, 1893.) 

No. 144. 

Wbit of Bkhor— Dismissait— No Rbai. Controveest. 

Where, peuding prooeedlngs In error, the same person, by means of pur- 
chase, bas succeeded to the Interests of both plaintifl and défendant, the 
writ of efror should be dismissed, althongh souie thlrd person Is interested 
In the atiestlon of cogta. Wood-Paper Co. v. Heft, 8 WaU. 333, 336; East 
Tennessee, V. & G. R. Co. v. Southern Tel. Co., 8 Sup. Ct. Rep. 1391, 125 
U. S. 695; and Llttle v. Bowers, 10 Sup. Ct. Rep. 620, 134 U. S. 547, 55T,- 
foUowed. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action of ejectment brought by Weston Arnold against George 
L. Woolsey and others to recover blocks 1, 84, 182, and lots 1» 2, and 
S, in block G, in Kearney. A jury was waived, and the case submit- 
ted to the court on an agreed statement of facts. Judgment was 
rendered for défendants, and plalntifl brings error. On motion to 
djsmiss the writ of error. Granted. 

John C. Watson and Edwin F. Warren, for the motion. 
J. M. Woolworth, opposed. 

Before SANBORN, Circuit Judge, and THAYER, District Judge. 
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THAYEK, District Judge. This is a motion to dismiss tlie writ of 
error. Tlie motion proceeds upon the ground that the interests of ail 
the parties to the litigation hâve become merged by a sale wMch bas 
recentlj been made by the défendants in error of ail their interest 
in the property which is in controversy. After an examination of 
the record in the case and the affldavlts that were read on the hear- 
ing of the motion, we hâve reached the conclusion that the motion is 
well founded. As the case stands since the sale of the Nebraska 
Gity Distillery to the Distilling & Cattle Feeding Company, or to its 
représentative, v?e are satisâed that there is no real controversy be; 
tween any of the parties to the litigation. We hâve no doubt that a 
décision in favor of the plaintifE in error would inure to the beneflt 
of the récent nurchaser under the défendants in error, and it is ob- 
vions that a contrary décision would hâve the same effect. Under 
thèse circumstances it is of no importance that the défendants in 
error hâve given their vendee an indemnity against costs. Where 
the same person has practically become the plaintif and the défend- 
ant, we wiU not further entertain the proceeding, although some 
third party is interested in the question of costs. In obédience to 
the following authorities: Wood-Paper Co. v. Heft, 8 Wall. 333, 336; 
East Tennessee, V. & G. E. Co. v. Southern Tel. Co., 125 U. S. 695, 
8 Sup. et. Rep. 1391: and Little v. Bowers, 134 U. S. 547, 557, 10 Sup. 
et. Rep. 620, — ^the writ of error should be dismissed, and it is so 
ordered. 



LAMB et al. v. EWING. 

(CÎIrcult Court of Appeals, Elghth Circuit Jannary 27, 1893.) 

No. 110. 

Fedbhal Coukts— Jukisdiction— AtrxiMAKT Pbocbedings. 

On the expiration ot a stay bond the lands of the surety thereon wbre 
sold on exécution to satlsfy the judgment, as allowed by the Nebraska 
statute, but, in vlew of a threatened appeal by the surety, the judgment 
credltor was required as a prerequlsite to obtaJnlng the money to glve a 
bond condltloned for repayment thereof "in case the order confirming 
the sale is reversed by the suprême court of the United States." No ap- 
peal, however, was talcen, but the purchaser of the laud brought eject- 
ment to recover it of the stay bondsman, and the suprême court of the 
United States held that the Nebraska statute dld not apply, and the sale 
was vold. Thereupon the court ordered the judgment créditer to re- 
PAy the money into court, and assigned the redellvery bond to the pur- 
chaser of the land. The order was not complled with, and thereafter the 
purchaser flled a pétition on the bond in the same court. Beld, that this 
proceeding was merely auxUiary to the former suit, and the fédéral 
court had Jurisdictlon, Irrespective of the cltizenshlp of the parties or 
the amount in controversy. 

. Bonds— Condition— Brbach. 

The condition of the bond was broken when the suprême court de- 
clared the sale void, although that décision was rendered In an independ- 
ent suit, and no appeal was taken from the judgment confirming the sale. 

, Samk— Limitation op Actions. 

The lact that the sale was absolutely void did not operate as a breach 
of the condition of the bond as soon as it was given, so as to immedl- 
ately set the statute of limitations running, but such breach only oc- 
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curred at the tlme the décision of the suprême court in the ejectment 
suit was rendered. 

4 Same— PowBKS OF Fhdekal Court. 

As the court would hâve had power to order restitution when the sale 
was declared Invalid If the prbceeds thereof had remalned in the court, 
It also had power to require the Judgment creditor to glve the bond for 
its repayment Into court in the same contingency, and hence the pur- 
chaaer whose money had been wrongfully approprlated to the satisfac- 
tion of the Judgment could màlhtaln a suit on the bond to recover the 
same. 

In Error to the Circuit Court of the United States for the District 
of Nebraska, 

Action by Thomas Ewing against Walter J. Lamb and Lorenzo 
W. Billingsley upon a bond given for the repayment of money into 
court Judgment for plaintiff. Défendants bring error. Aflarmed. 

Statement by gHIRiA.S, District Judge : 

On the trial of this caso in the court below a jury was waived, and from the 
findings of fact mad» by the court the foUowing statement is condensed, 
BufBclent of the material facts being stated to show the appllcablllty of the 
points niade by counsel in support of the errors as^gned: 

On the 17th of Novembér, 1S75, Charles W. Seymore and William W. Wardell • 
recovered iudgment in an action at law against Willlâra P. Young for the sum 
of $6,500 In the United States circuit court for the district of Nebraska. 
Upon the assumption that the provisions of the statutes of Nebraska authorlz- 
ing a stay of exécution upon givlng security as thereln provided could be 
avalled of fey a défendant la the United States courts in Nebraska, a stay 
bond was executed by William P. Young, with five suretles, including one 
Mllton F. Lamaster, and flled wlth the clerk. Upon the expiration of the 
time of the stay of exécution, as provided for by the statutes of the 
State, and In accordance wlth the provisions thereof, the clerk issued aii 
exécution against Williain P. Young and the several sureties on the stay 
bond, wblch writ was by the marshâ levied upon certain realty belonglng to 
Mllton F. Lamaster, one of the sureties on the bond; and a sale of the 
property was had In due form, the same being purchased by Thomas Ewing 
for the sum of $5,600. Upon a report made of tlils sale to the court, the same 
was conflrmed, and a marshal'B deed was executed and delivered to the 
purchaser, and an order was entered directing the marshal, upon the exécu- 
tion of a gobd and sufflelént bond, to be approved by the Judge or clerk, 
and conditioned for the repayment Into court of the purchase money in case 
the order conflrming the sale Ediould be reversed by the suprême court, to 
pay to the sevrai claimants the sharé due them of the money reallzed from 
the sale Of the realty as stated. It further appears that by an asslgnment 
duly made by the plalntiffs in the Judgment against WlUiam P. Young there 
had been asrigned to S. W. Littte and D. B. Alexander an interest thereln 
to the amount Of $2,000. It further appears that the marshal paid ovér to 
the clerk of the court the money by him collected on the exécution sale of 
the property of Lamaster, as above stated, and for the purpose of obtalnlng 
from the cl&t& the amount due thein as assignées of part of said Judgment 
against Yôimg the follOwing bond was executed by S. W. Littie and D. B. 
Alexander, Wlth Walter .T. Lamb and Lorenzo W. BllUngsley as sureties: 

"In the Circuit Court of the United States for the District of Nebraska. 
"Cluirles W. Seymore and William W. Wardell, Plalntiffs, vs. William P. 

Young, Défendant. 
: "Bond for the Repayment of Money into Court. 

"Know ail men by thèse présents that we, S. W. littie and D. B. Alexander, 
as principals, and W. J. Lamb and L. W. BllUngsley, aa sureties, of Lancaster 
county, State of Nebraska, are held and flrmly bound unto Elmer D. Frank, 
clerk of the United States circuit court for the district of Nebraska, in tiie- 
sum of thtrty-four hundred dollars, good and lawftil money of the United- 
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Stfites, to be paid to the said Elmer D. Frank, clerk of the TJnîted States 
court, as aforesaid, his executors, adminlatrators, and assigna, for whlch pay- 
ment, well and truly to be made, we bind oiu:selves, onr heirs, our executors, 
and administrators firmly by theae présents. Sealed with our seals, and 
dated the 3rd day of May, A. D. 1884. The condition of the above obligation 
Is such that whereas, on the 29th day of January, A. D. 1882, Hon. Elmer S. 
Dundy, judge of the circuit court of the United States for the district of 
Nebraska, made the following order In the above-entitled cause, then pendtng 
ta said court, to wlt: 

'"Seymore & Wardell v. Young. 138 O. 
" 'It is ordered in the above case that upon giving a good and sufficient bond 
to the approral of the judge or clerk, condltioned for the repayment tnto 
court of the purchase money In case the order of confirmation in thls case 
Is reversed by the suprême court of thé United States, the marshal pay to the 
said complainant from the purchase money received in said case to each on« 
entltled thereto, as Iiis or ber intereet may appear, bond to be glven in double 
the amount of money to be paid to any person or paxty entitled to the same, 
and the marshal is further directed to make and dellver to the purchaser. 
[Slgned] '"Bimer S. Dundy, Judge.' 

"And whereas, It appears from the records of said court tn said cause that S. 
W. Uttle and D. B. Alexander are entltled to receire the sum of $1,485 of said 
purchase money; and whereas, the United States marshal of said court haa 
paid ail of said purchase money into the hands of the clerk of said court, and 
by him placed in the reglstryof said court since said order was made; and 
whereas, the said Elmer D. Frank, clerk of said court, lias this day paid to 
the said 8. W. Llttle and D. B. Alexander out of said purchase money the 
said Bum of fourteen hundred and eighty-flre dollars upon the terms of the 
above and foregolng order of the said court: Now If the above S. W. Llttle 
and D. B. Alexander, as prbiclpals, and W. J. IJamb and L. W. Billingsley, as 
sureties, shall well and truly eomply with the order of said court as herein- 
bef ore set f orth in relation to the said sum of fourteen hundred and eighty-flve 
dollars^ received as aforesaid by Oie said S. W. Little and D. B. Alexander, 
then thls obligation to be void; otherwise to remain in fuli force and effect. 
Ail erasures and interllneatlons made before slgnlng." 

Upon the flllng and approval of thls bond, tho court made an order directlng 
the clerk to pay to said Llttle and Alexander, out of the funds in the 
registry of the court, the proportlonate share comlng to them as owners of 
the Interest asslgned them In the original Judgment, and in pursuance of thls 
order the clerk paid them the sum of $1,485. 

On the 17th of July, 1882, Thomas Ewhig, for the considération of $5,600, 
sold and conveyed the realty by him bought at the marshal's sale to Jolm W. 
Keeler, warranting hIs tltle thereto. Thereupon Keeler brought an action of 
ejectment in the United States circuit court for the district of Nebraska 
against I^amaster, claiming titie to the land through the proceedlngs hereinbe- 
fore recited, and in the circuit court obtatned Judgment in hls favor. Tho 
case was carried by writ of error to the suprême court of the United States, 
and the judgment below was reversed, the court holding that the provisions of 
the State statute of Nebraska, adopted In 1875, in regard to a stay of exécu- 
tion, Includlng the mode of extendlng the judgment against the sureties on 
the bond, and Issulng exécution against thelr property In case of default, not 
belng in force when section 916 of the Revised Statutes of the United 
States was enacted, and never having been adopted by a rule of the fédéral 
court, did net, therefore, authorîze the act of the clerk of the circuit court in 
extending the judgment against the sureties on the bond, and, as a con- 
séquence, the Issuance of exécution and the levy on the property of the 
surety, and the salo thereof, were wholiy void, and conveyed no titie to Ewlng, 
the purchaser, or to his gi-antee, Keeler. See Lamaster v. Keeler, 123 U. S. 
376, 8 Sup. et Rep. 197. No direct action, by appeal to the suprême court or 
otherwise, wae taJsen in the case of Charles W. Seymore and WUliam W. 
Wardell to vacate or reverse the order conflrmlng ih& sale made by the 
marslial. 
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Upon the rendltlon of the Judgment of the suprême court, holding that the 
sale aûd deed of the realty to Ewlng were wholly vold, and conveyed to hlm 
no title therein, Bwmg made a settlement in full wlth hls grantee, Keeler, 
repajlng him the sum due hlm under the covenants of warranty contained In 
the deed to hlm. After the mandate from the suprême court was flled In the 
drcult court In the case of Lamaster v. Keeler, a motion was made In the 
Original case of Charles W. Seymore and William W. Wardell v. William P. 
Young for an order directing the repayment lato court of the sum of $1,485, 
belng the amount paid ont of the registry of the court to S. W. Little and D. B. 
Alexander; and the court, after recithig the facts at length, made an order 
directing that said sum should be paid tnto court by the parties executlng 
the bond. It appearlng to thé court that Thomas Ewing was entitled, as 
a benéflciary, to enforce performance of the conditions of the bond her^n- 
bëfore set forth, the court made àja order directing that sald bond should be 
assigued and set over to said Bwitig, which was accordlngly done by the 
clei'k of the court, imder the seal théreof. 

The parties to the bond having falled to pay into court the sum ordered, 
or any part thereof, thereupon, oh the 19th of February, 1891, a pétition was 
flled ià sald circuit court of thè United States by Thomas Ewing, and against 
the principals and surettes In sald bond, in whIch was redted at leagth the 
facts leadmg up to the exécution of the bond, and the other facts herein 
stated,, Includlng the orders of the court made In the premises; and judg- 
ment was prayed against the parties to the bond In the sum of $1,485, Inter- 
est and costs. To this pétition the siireties on the bond, Walter J. Lamb 
and liOrenzo W. BilUngsley, entered their appearanee, and flled an answer 
thercto, wherein they denled the jurisdiction of the court, pleaded the stature 
of limitations, averred that the bond by them executed was taken wlthout 
authorlly of law, and was wholly vold, and that. If valld, the condition 
thereof had not been broken, because the order of confirmation of sale had not 
been taken before the suprême court in any direct proceeding, nor had the 
same been reversed by the suprême court. The trial court found in favor of 
the petitioner, and gave juâgment for the sum of $1,485, Interest and costs, 
against the sureties on the bond, to reverse whlch the case has been brought 
to this court by writ of error sued out by the sureties on the bond. 

Walter J. Lamb and Lorenzo W. Billingsley, (J. E. Webster, on 
the brief,) for plaintiffs in error. 

E. D. Stearns, (Stearns & Strode, on the brief,) for défendant In 
error. 

Before CALDWELL and SANBOEN, Circuit Judges, and SHIEAS, 
District Judge. 

SHIEAS, District Judge, (after stating the facts.) The objections 
taken to the jurisdiction of the circuit court are based upon the fact 
that the plaintifif and défendants below are ail citizena of the state 
of Nebraska, and the amount in controTersy is less than $2,000. If 
this proceeding was an independent action, unconnected with any 
other case in the circuit court, and in which, therefore, the jurisdic- 
tion of the court would dépend upon the diverse citizenship of the par- 
ties to the pétition ànd the amount thereby put in controversy, the 
lack of jurisdiction of the circuit court would be made clearly appar- 
ent. The facts shown in the record, however, prove beyond question 
that this proceeding is one ancillary to the original action of Charles 
W. Seymore and WiUiaïn W. Wardell v, William P. Young, and the 
jurisdiction of the court over that case, which is unquestioned, sup- 
ports the jurisdiction over the proceedings subsequently broughi 
upon the bond given under the circiunstances hereinbefore stated. 
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The ruie is well settled that where a court rightfully takes juris- 
diction over the parties and the subject-matter of a controversy it 
has the right not only to render judgment in the flrst instance, but 
aJso to secure to the preTailing party the fruits of such judgment, and 
the original jurisdiction is a contlnuing one for that purpose; and as 
corollaries to the gênerai rule it is also equally well settled that, 
where third parties hâve rights in or claims to property taken into 
the possession of the court under process issued against the original 
parties, such third parties may intervene in the proceedings for the 
protection of their rights; and, further, that where the process of 
the court is wrongfully and illegally used to the injury of a third 
party, the latter may appeal to the court for proper redress. If 
the fédéral courts were deprived of the power to proteot third 
parties against injuries resulting from the enforcement of process 
issuing from such courts by reason of the cîtizenship of the injured 
party, or because the amount of the injury was less than $2,000, it 
would work great hardship upon the individual citizen,, and be a 
most serions blot upon the System of fédéral jurisprudence. The 
power of the courts of the United States in thèse particulars is as 
ample as that of the courts of the states, and the technical question 
of jurisdiction is solved by the ruling that in ail ancillary or auxU- 
iary proceedings for the enforcement of judgments rendered, and in 
proceedings for the protection of the rights of third parties, the 
jurisdiction is Bupported by. that of the original action or suit 
Minnesota Go. v. St. Paul Co., 2 WaU. 609; Wiswall v. Sampson, 14 
How. 52; Freeman v. Howe, 24 How. 450; Gumbel t. Pitkin, 124 U. 
S. 146, 8 Sup. et. Eep. 379; Krippendorf v. Hyde, 110 U. S. 276, 4 
Sup. et. Rep. 27; Fuel Co. v. Brock, 139 U. S. 216, 11 Sup. Ct. Rep. 523. 

The next question presented by the errors assigned is that arising 
on the plea of the statute of limitations, the contention of the plain- 
tifls in error being that the right to sue upon the bond accrued as 
soon as it was executed, for the reason that it has been decided that 
the judgment upon which the land was sold was void, and not merely 
Toidable. The purpose of the bond was to secure the repayment 
into court of the money received from the sale of the realty in case it 
should be determined by the suprême court that the sale could not 
stand. If the question of the validity of the sale had never been 
carried in any mode to the suprême court, and Ewing's claim to 
the land had never been questioned, certainly no ground for demand- 
ing the repayment of the money into court would then hare existed, 
and it certainly woxild not hâve been in accordance with justice for 
the court to compel the repayment of the money into court, so long 
as Ewing's title to the land remained undisputed. So long, 
also, as the question of the validity of the sale of the realty to Ewing 
was in fact pending before the suprême court, no action could hâve 
been maintained on the bond, because, according to its terms, the 
court had no right to demand repayment unless the order of con- 
firmation of the sale of the realty should be reversed by the suprême 
court. It was not, therefore, Tmtil that court decided the question of 
the invalidity of the sale of the realty that any right of action accrued 
on the bond given to secure the repayment into court of the money 
v.54F.no.2— 18 
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(lerîved from the sale of the realty, and, as the pétition against 
plaintifls in error was flled and service thereon was had witàin the 
statutory period, dating from the rendition of the judgment of the 
suprême court, tvhich settled the invalidity of the sale of the realty, 
it foUows that the plea of the statute cannot be sustained. 

A further défense is based upon the claim that the bond itself is 
void, and that its exécution and delivery created no obligation 
against the parties signing the same. The contention of plaintiffa 
in error is that when an exécution issues upon a judgment at law, 
and the ofScer, by an exécution sale of real estate, collecta a sum of 
money to be applied in satisfaction, in whole or in part, of the judg- 
ment, the court has not the power to require of the judgment créd- 
iter, as a condition of the payment of the money to Mm, the exécution 
of a bond for the retum of the money In case the judgment is 
reversed or is held void. Counsel for plaintiffs in error cite a numr 
ber of authorities which sustain the proposition that at exécution 
sales of realty the rule caveat emptor applies, and that in case of 
a failure of title the purchaser cannot look to the judgment créditer 
for reimbursement. Thèse are cases wherein the judgment debtor 
had no interest in the property levied on, and therefore, in fact, the 
purchaser took nothing by his pùrchase. In the case now before 
us, the realty levied on and sold was in fact the property of the 
judgment debtor, Lamaster; and, if the judgment upon which the 
process issued had not been whoUy void, the purchaser would hâve 
acquired title. The rule of caveat emptor, invoked by plaintiffs in 
error, is not applicable to a case like that now under considération. 
It is Ivell settled that if a judgment upon which an exécution has 
issued and has been retumed satisfled is subsequently reversed, the 
plaintiff therein wiU be compelled to account for the property or 
money which he may hâve received by reason of the judgment which 
is revçrsed. In such cases, there is not a failure of the title of the 
judgment debtor to the property levied on, but a failure in the right 
of the judgment créditer to demand anything by reason of his judg- 
ment, either by way of future satisfaction tbereof or by way of re- 
taining any money or property which he may hâve obtained in th«> 
past The right to restitution in case of a reversai of the judg- 
ment cannot be gainsaid, the only question being as to the mode 
applicable to the facts of the particular case. Bank of U. S. v. 
Bank of Washington, 6 Pet 8; Fuel Co. v. Brock, 139 U. S. 216, 11 
Sup. et Rep. 523. 

If the money paid through the marshal into the registry of the 
court by tlie défendant in error was still in the registry, could there 
be any possible question of the duty of the court in the premises? 
The plaintiffs in error certainly could not claim it as judgment cred- 
itors, for their judgment is reversed, and adjudged to be whoUy 
void. Lamaster could not claim it, for he never had any interest 
in it or right to it, nor does it represent his property. Clearly the 
only one to whom it could be rightfuUy paid would be the défend- 
ant in error, Ewing; and certainly, under the supposed circum- 
stances, the court upon motion or pétition of Ewing, would order 
the money to be paid to him. It is said by the suprême court in 
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Fuel Co. V. Brock, supra, that "the power is inhérent in every court, 
whilst the subject of controversy is in its custody, and the parties 
are before it, to undo what it had no authority to do originally, and 
in which it therefore acted erroneously, and to restore, as far as 
possible, the parties to their former position. Jurisdiction to cor- 
rect what had been wrongfully done must remain with the court so 
long as the parties and the case are properly before it, either in the 
first instance or when remanded to it by an appellate tribunal." 
Therefore, when the suprême court held tiiat the circuit court had 
no jurisdiction to extend the judgment in the case of Charles W. 
Seymore and William W. Wardell t. William P. Young against 
Lamaster, nor to issue exécution against his property, it became the 
duty of the circuit court to restore the parties, if possible, to their 
former position, and undo ail that had been wrongfully done in the 
attempted enforcement of the void judgment. If the circuit court 
had exacted from the judgment creditors a bond which bound them 
in tenns to return the money coUected on their judgment in case 
the title of Lamaster faUed to the land sold to Ewing, then the 
authorities cited on behalf of plainttffs in error would be applicable, 
because then the question would be whether the judgment creditors 
could be compelled to return the money paid by tiie purchaser; and, 
if no such obligation would rest upon the judgment creditors in the 
absence of a bond to that efifect, it may be tiiat the exaction of a 
bond would be held to be nugatory, and the bond itself to be void. 
We, howerer, are not called upon to détermine thls question, as it is 
not presented by the record now before us. In the présent case the 
judgment to satisfy which the money was paid into court, and by the 
court to the judgment creditors, has been held to be wholly void. 
It thus appears tiiat they hâve received, by means of the process of 
the court, issued without authority, a sum of money to which they 
are not entitled. It is their duty to make restitution of the money 
thus wrongfully received by them. 

The tenns of the bond, read in the light of its attending cîrcum- 
stances, do not impose upon the principals in the bond any duty 
or obligation greater than that which would exist against them in 
the absence of the bond. In fact, when the judgment creditors, 
S. W. Little and D. B. Alexander, received from the registry of the 
court the money coUected on the judgment extended against La- 
master, the law imposed upon them the duty and implied obligation 
to repay the money in case the judgment in their favor should prove 
to be invalid and void. luese parties were nonresidents of the 
State of Nebraska. It waa known to the circuit court, and then 
appeared upon its records, that the validity of the judgment against 
Lamaster was denied, and steps were being taken to carry the 
question to the suprême court. When, under thèse circumstances, 
the court was asked to pay out the money in its hands, it was at 
once apparent that by so doing the court, in the event the judgment 
was held void, would be deprived of the power to cause restitution 
to be made to the proper parties, because both the fund and the 
parties might be beyond its control. To avoid this, the court re- 
quired the parties to exécute the bond in question, whereby they 



276 FEDERAL KEPOETEH, vol. 54. 

became bound to repay the money in case tlie judgment against 
Lamaster sbould be held to be void, and thus the court continued 
its power to compel restitution to be made in case tbe right thereto 
should arise. We find nothing in the action of the circuit court in 
this particular which was illégal in itself, or which Imposed upon the 
judgment creditors burdens of such a nature as to render the bond of 
no effect 

As a further and final défense it is claimed by plaîntiffs in error 
that the condition of the bond has not been broken; that, as sureties, 
they are entitled to stand upon the very letter of the obligation 
signed by them, and cannot be called upon for the repayment into 
court of the purchase money, unless it is shown that the order of con- 
firmation of the sale of the realty to Ewing has been reversed by the 
suprême court, which it is claimed has not been done. It is a set- 
tled rule that the liability of a surety is not, by implication or by 
a strained construction of the terms of the contract of surety ship, 
to be extended unfairly. The surety has the right to stand upon 
the terms of the contract entered into by him. In determining, 
however, the true intent and meaning of the contract of surety ship, 
the same gênerai rules of construction are applicable that obtain 
in construing other written instruments. As is said in Brandt, Sur. 
§80: 

"The rules for construing the contract of a surety or a guarantor should by 
no means be conf ounded with the rule that sureties and guarantors are favor- 
ites of the law, and hâve a right to stand upon the strict tefms of thelr obllgar 
tlons. There Is no légal prohibition against entering into a contract of surety- 
shlp or guaranty. For tfoy contract which it is légal to make it is légal that 
a surety or guarantor shall become respon^ble. In the construction of the 
contract of a surety or guarantor, as weU as of every other contract, the true 
question is, what was the Intention of the parties, as disclosed by the instru- 
ment, read la the light of the surrounding cireumstances? The contract of 
the surety or guarantor being just as légal as that of the principal, there Is no 
good reason for holding that, in arrivlng at the intention of the parties, one 
set of rules shall govem when the principal and another when the surety or 
guarantor i& concemed." 

In Benjamin t. Hillard, 23 How. 149, 164, it is said: 

."Thô gênerai rule is to attribute to the obligation of the surety the same 
exteat as that of the pitacipaL Unless froon the terms of the contract an In- 
tention appears to reduce his liability witlitn more narrow bounds, a restric- 
tion wUl not be imposed by construction contrary to the nature of the en- 
gagement If the terms of his engagement are gênerai and unrestricted, and 
embrace the entire subject, (omnem causam,) his liabUlty wUl be measured 
by that of the principal, and embrace the same accessories and conséquences, 
(connexoram et dependentium.) It wUl be presumed that he had in view 
the guaranty of the obligations his principal had assumed." 

In Eead'v. Bowman, 2 Wall. 591, 603, the rule is stated iH follows; 

"Defendàintpfiïe right In supposing that > surety may stand upon the very 
terms of his 'contract; that he will be dlscharged If any altération is made 
In his agreèBdent wlthout his knowledge or consent, which préjudices him, 
or which amounts to the substitution of a new agreement for the one he 
executed. But sureties are as much bô\md by the true intent and meantng 
of tbelr contracta which they voluntarily subscribe as principals. They are 
bonnd in the manner, to the extent, and under the drcumstauces as they 
exlsted when the contract was execiited." 
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What, then, is tke construction to be placed on the terms of the 
bond executed by plaintifEs in error, reading the same in the ligbt 
tlirown thereon by the circumstances existing when the bond was 
executed, and which in fact called it into existence. A fund was 
under the control of the court, realized from the sale of certain 
realty under process issued by the court. The validity of the sale 
was contested. The circuit court had sustained the sale, but the 
parties proposed to carry the question to the suprême court for 
final adjudication. If the circuit court had retained the money 
realized from the sale until the validity of the sale had been flnaUy 
settled, it would then hâve been within the power of the court, and 
it clearly would bave been its duty, to cause the money in the reg- 
istry to be paid to the party entitled thereto. Instead, however, 
of retaining the money in the registry of the court, it was ordered 
that any claimant thereof might receive the share to which he waa 
apparently entitled by giving a bond to the court, with sureties, 
conditioned to repay the sum by him received in case the order of 
confirmation shoiild be reyersed by the suprême court. It is 
entirely clear that the bond was intended to take the place of the 
money, and that it was the purpose thereof to enable the court to 
compel the repayment into court of the sum paid out in case the 
suprême couït should reverse the décision of the circuit court upon 
the question of the validity of the sale. It is said in argument IJxat 
the condition of the bond has not been broken, because the invalidity 
of the sale of the realty has not been adjudged in a direct appeal 
from the order of confirmation. This is not the requirement of the 
bond in express terms. The order of the court, which is recited in 
the bond, is to the efEect that the bond shaU be "conditioned for the 
repayment into court of tue purchase money in case the order of 
confirmation in this case is reversed by the suprême court of the 
United States." No particular mode of carrying the question of 
the confirmation of the sale before the suprême court is named, nor 
was it a matter which was within the control of any of the parties 
to the bond. The mère method adopted was therefore wholly im- 
material, so long as it compassed the purpose of submitting for dé- 
cision to the suprême court the question upon which the duty of 
repayment of the money depended. 

If the money was still in the registry of the circuit court, could it 
be successfully contended that it was not the duty of that court to 
order the repayment thereof to the défendant in error simply because 
the invalidity of the sale had been adjudged in the ejectment suit, 
and not in a direct appeal from the order of confirmation? This 
would certainly be sticking in the bark. By the décision of the 
suprême court in the ejectment proceedings based upon the supposed 
title created by the sale in question it was judlcially and finally de- 
termined that the enttre proceedings against Lamaster in the cir- 
cuit court, including the sale of his property, were wholly void for 
want of jurisdiction. The issuance of the exécution, the levy thereof, 
and the sale of the property and the order confirming the sale, were 
ail held to be void acts; not voidable, but wholly void. Under 
suçh circumstances, it is useless to argue that to create a duty 
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to rèpayitke money according to the temus of the bond it was 
neceësarj tb enter a formai order reversii^ the conflnnation of 
tlie sale. The décision and judgment of the snpreme court in the 
ejectment suit had set aside and reversed the sale and the order 
conflrming it by holding the same to be wholly void, and there- 
upon it became the duty of the circuit court to undo as far as pos- 
sible ail the wrong that had resulted from its mistaken action. It 
likewise became tiie duty of the principals in the bond to repay 
into court the Bum of money which had been wrongf ully paid them. 
The tèrms of the bond, fairly construed, bound them for this repay- 
ment. > The obligation they had assumed in giving the bond was 
that, if tàe suprême court should reverse the confirmation of the 
sale of Lamaster's property, they would repay the money realized 
from such sale. The order of confirmation was most «fEectuaUy re- 
versed by the ruling of the suprême court that the whole proceeding 
against Lamaster was void and of no efiEéct, and the obligation of 
the principals in the bond to repay into court the money wrong- 
fuUy paid them became fixed according to the terms of the bond; 
and when the court called upon them for repayaient of the amonnt 
by them received, as was done by the order entered December 22, 
1890, and the principals in the bond f aîled to make such payment, 
then the condition of the bond was broken, and a right of action 
existed against the sureties for such def ault on part of their prin- 
cipals^ ! 

We ;have thus considéred the substantial points made on behalf of 
thé plaïjHtiffs in error, and, finding them without merit, the judgment 
of the cirouit court is aflûrmed. 



BUEROW y. tCANSAS OlTT, FT. S. & M. R. CO. 

(Circuit Court, W. J). Tennessee. February 27, 1893.) 

No. 3,114. 

1. CosTB— 'Taxation— WiTNKSB Feks. 

A party In a fédéral court can only reoover ns costs the actual amount of 
fées paid each wltness, and only to the extent of the amount legally due 
such wltness; and where he has paid some witnessès more and soine less 
than thelr légal fées, the légal f ees of ail cannot be" grouped together to 
make the sum equal the amount paid to alL 

2. BAMB— MlLBAGE. 

Where a wltness In a fédéral court, whp lives in another state more than 
100 miles away.and therefore cannot be served with subpoena, voluntarily 
attends In good faithon the request of a party who deemed hls testlmony 
materlal, Buch wltness is entitled to the usual fées and to mlleage for 100 
miles, but not to mlleage for any distance beyond 100 miles. 

At Law. Action by Viola W. Burrow against the Kansas City, 
Ft. Scott & jffiemphis Bailroad Company. Heard on motion to retax 
oosts. Granted. 

Statemént by HAMMOND, J.: 

Thlfl iwaa an action at law against a forelgn corporation for damages 

clalmcd by plalntlff from the défendant for negligently causliig the death of 
her hu&band in Arkansas, and It resulted in a verdict, In the defendant's favor 
with judgment for costs against thé plaintlflf and the sui-ety on her $250 
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prosecution bond in tlie case. The only Items Involved ta the motion are 
the fées of four of the def endant'B witnesseB. The cam was oonttaued two 
or three ttmes at plalntiff's instance, and the 'wltnesses attended at each tenu 
untll the call of the case for tilaL Under the praotice of the court thèse 
wltnesses proved on oath before the derk tiieir per diem and mileage fées 
as follows: 

John Cocker, first term, 3 days, 487 miles I 53 20 

G. L. Bowers, first terra, 3 days, 287 mUes $33 20 

Idem, second term, 2 daj's, 287 miles 31 70 

64 90 

W. F. Candie, first term, 3 days, 487 mUes $53 20 

Idem, second term, 2 days, 4S7 miles 51 70 

Idem, third term, 2 days, 226 mUes 25 60 

130 50 

J. P. SuUiyan, flrst term, 3 days, 287 miles Ç33 20 

Idom, second term, 2 days, 287 miles 31 70 

Idem, third term, 3 days, 287 miles 33 20 

98 10 

Total amount proven $346 70 

Thèse fées are comptited at $1.50 per diem for attendance and flve cents 
a mile for the distance trareled each way. Plaintlffi, in her motion, prays 
that "mileage be stricken ont of the cost bill in tbls case," and Insists in argO' 
ment tbat, if any mileage be allowed, it should only be for 100 miles on each 
trip of the wltnesses, wblch would make thèse fées aa follows: 

John Cocker, one trip, 3 days, 100 miles. $ 14 50 

G. L. Bowers, two tiips, 5 days, 200 miles 27 50 

W. P. Candie, three trlps, 7 days, 300 miles 40 50 

J. P. Sullivan, three trlps, 8 days. 300 miles 42 00 



$124 60 



The fées, as proven by thèse wltnesses, hav© ail been respectively asslgned 
by them to the défendant, and It has pald tbem the followlng sums In con- 
sidération of such assignment and as a compensation for the time lost by 
them as wltnesses In this case, viz.: 

John Cocker the sum of $17 31 

Q. L. Bowers the sum of 35 96 

W. F. Caudle the sum of 75 50 

J. P. SnlUvan the snm of 29 41-or$158 18 

The défendant only clalms In this behalf the amounts so actually expended 
by Jt In procuring the attendance of thèse wltnesses, a sum considerably lésa 
than half the amount proven, and somewhat exceeding the taxation at 100 
miles travel for each trip. None of thèse witnbsses were subpoenaed, except 
Cocker, by the plalntlfl, durlng the trial, whlle in voluntary attendance upon 
the court as a witness for défendant. Candie and Bowers were not in tact 
examtned as wltnesses, the plalnttfï's évidence betng such as made thelr ex- 
amîiialion unnecessary; but ihey ail attended the court in perfect good falth, 
and their attendance was procured "at the instance and request of défendants 
coonsel, and for the pm-pos^ of testlfying In behalf of défendant," as t)je 
plaintifC alleg«s in her affldavlt flled ha support of this motion. The wltncss 
Cocker was an employé of the Pullman Palace Car Company, while Bowers 
and Sulliran were employés o£ tba défendant railroad Company, thongb 
Candie waa not 

J. J. Dupuy. for the motion. 
Adams & Trimble, opposed. 

HAMMOND, J., (after statinf? the facts.) CJosts In the fédéral 
<]Ourts include, among other items, "the amount paid printers and 
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wîtnesses," (Eev. St. § 984,) and défendant can therefore recover hère 
only the amount actually paid T)t it to each of thèse Witnessea, 
(O'Nea V. Baiiroad Co., 31 Fed. Eep. 663 j Beckwith v. Easton, 4 Ben. 
358; The Highlander, 19 How. Pr. 334.) And it cannot even recover 
the amount so paid if in any instance such amount exceed the légal 
fées due to the witness. Nor can tiiese fées of the différent wit- 
nesses be grouped together, in order to make the sum equal or exceed 
the entire amount paid to them ail. 

Section 848 of the Eeyised Statutes, prescribing the fées of wit- 
nesses in the fédéral courts, is as follows: 

"For each day's attendaace In court, or before any officer pursuant to law, 
one dollar and flfty cents, and flve cents a pile for golng from lils place of 
résidence to the place of trial or hearing and flve cents a mile for r»- 
tuming." 

This provision is compUed from section 3 of the act of congress 
approved February 26, 1853, (10 St at Large, p. 167,) the punctua- 
tion in the revision as quoted follpwing that of the original act as 
published: The statutory provision relating to the issuance of sub- 
poenas is the following: 

"Subpoenas for witnesses who are requlred to attend a court of the TJnlted 
States, in any district, may run Into any bther district: provlded, that in dvil 
causes the witnesses Uvlng out of the district in whlch the court is held do 
not Uve at a greater distance than one hundred loUes from the place of 
holding the same." Bev. St U. S. § 876. 

Under this provision défendant could not hâve procured the issu- 
ance and légal service of process of subpoena to procure the attend- 
ance of thèse witnesses on the trial of lie case if they resided out of 
the state, and more than 100 miles from the place of holding court. 
And, even though they lived withtn the reach of process under the 
statute, if they were material witnesses for the défendant upon the 
trial of the issues involved in the suit, and their voluntary attend- 
ance was procured, without subpoena, in entire good faith on the 
part of défendant, through its counsel, of which there cannot be the 
slightest doubt, it would seem to be wholly immaterial to the plain- 
tifl whether they were actuaiiy subpoenaed or not. The only offtce 
of the writ is to nrocure the attendance of the witnesses, and good 
faith is no less required in procuring their attendance by means of 
compulsory process than voluntarîly. A party will no more be al- 
lowed to multiply costs unnecessarUy by the procurement under pro- 
cess of immaterial witnesses or material ones in numbers largely in 
excess of the reasonable requirements of a case, than without pro- 
cess. Hère thèse witnesses, no matter where their résidences, might 
hâve been served with subpoena upon their arrivai at the court, and, 
had writs issued for that purpose, plaiutifiE would now be liable to 
pay as costs the fées accruing thereunder in addition to what she 
must pay as it is; for by far the better opinion and the weight of 
authority are that the service of subpoena upon a witness is not a 
prerequisite to his right to fées from the party in whose behalf he 
In good faith attends the court, nor to the conséquent liability of the 
losing pàrty for the costs of such fées when paid by his adversary. 
U. S. v. Sanbora, 28 Fed. Rep. 299; Cahn v. Monroe, 29 Fed. Eep. 675; 
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Andersen y. Moe, 1 Abb. (U. S.) 299; U. S. v. Williams, 1 Cranch, G. 0. 
178; Cummings v. Akron, etc., Oo., 6 Blatclif. 509; Dennis v. Eddy, 12 
Blatchf. 195; The Syracuse, 36 FeA Eep. 830; In re Williams, 37 
Fed. Rep. 325; The Vemon, 36 Fed. Bep. 113; Eastman v. Bherrj, 
37 Fed. Rep. 844. And such has always been the practice in this dis- 
trict, as an examination of the records of the court show. Nor does 
it make any différence whether the witness was in fact called to tea- 
tify, or whether he was sworn or not, provided always, of course, 
that his attendance was procured by the party to the suit in good 
faith, and that his testimony was deemed materlal to the issues in- 
volved. Clark t. American Dock & Imp. Co., 25 Fed. Rep. 641; 
Hathaway v. Eoach, 2 Woodb. & M. 63. 

The flrst question hère, then, is one of fact as to the résidence of 
thèse witnesses. They kaow wherethey réside, and hâve sworn to 
the facts before the clerk, and upon their oatlis hâve proven the 
number of miles trareled by them respectively from their places of 
résidence in Missouri to Memphis, Tenu., where the court is held in 
which the case was tried. Opposed to this is the afiBidavit of plaintiff 
that "she is informed and believes" that the witness Cocker is "a 
résident and citizen of the county of Shelby, and city of Memphis, 
and that he made his home in Memphis," running as a Pullman car 
porter between hère and Springfleld, Mo., and did not corne to Mem- 
phis as a witness to testify on the trial, but, being hère, simply re- 
mained at defendant's request. Counsel for défendant makes oath 
in this regard that said witness "made his home and headquarters at 
Kansas City, Mo.," and "that his attendance was procured at Mem- 
phis upon application to the superintendent of the PuUman Palace 
Car Company at Kansas City; and that said Cocker was sent hère 
from Kansas City to Memphis foi* the purpose of testifying." The 
inévitable conclusion from this proof, therefore, is that Cocker's rési- 
dence was Kansas City, as he himself swore, and plaintiff's informa- 
tion and belief cannot, of course, avail against his oath, nor against 
the positive afBdavit of the defendant's counsel as to the manner in 
which his attendance as a witness was procured. The only évidence 
hère as to the "place of résidence" of the other three witnesses is 
the oath of each to the fact before the clerk. But plaintiff makes 
affidavit that they "are and were ail employés of défendant, and run 
as train men on defendant's railroad from and to Memphis, Tenn., 
from and to Springfleld and Kansas City, Mo.," and "supposes thej 
were requested by defendant's solicitor to attend, and, coming to 
Memphis on their regular duty as trainmen on defendant's road, 
remained voluntarily over the days of trial to attend the court at the 
request or command of their employer or defendant's solicitor." The 
affidavit filed for défendant says "that the witness Caudle was not 
at that time an employé of the défendant," but admits that Bowers 
and Sullivan were its employés. Whether any of the witnesses were 
in the employ of either plaintiff or défendant is wholly immaterial. 
They hâve claimed their fées hère under the statute, and substan- 
tîated their claims by their respective oaths. What plaintiff "sup- 
poses" cannot avail her, without more, and therefore the conclusion 
Is that the place of résidence of thèse three witnesses is as they 
hâve respectively sworn. 
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Bot because the amounts paid thèse witnesses (except one) re- 
spectivMy esceed the statutory fées to which they would be en- 
titled had they corne a distance of 100 uùles or lésa, it becomes 
necessary to décide the question whéther or not costs are taxable 
for full mileage of a witness ^ho travels from hls place of résidence 
without the state, more than 100 miles distant from the court. 
So far as the practice of the court should control this question 
either way, if at aJl, it has been in favor of aUowing such costs for 
mileagé the entire difitance actually traveled by the -wituess, I hâve 
requested the clerk to examine the records of the court in this 
respect, and, goihg back as far as 1883,— a period of 10 years,— he 
finds tîiat this has been the invariable practice of the fédéral 
courts of tibis district^ as shown by some 30 instances in civil suits 
during tiiat peBod; and no case has been found where witnesses 
hâve been otherwise paid, or costs therefor otherwise taxed against 
the unsucoessful party. But this practice Is now chaUenged, and 
it is urged that it should not be at variance with the statute, or a 
proper construction of it, if there be any doubt as to its meaning; 
and an eiaminatlon of the reported cases shows, perhaps, a 
greater diveisity of décision among the fédéral judges upon this 
question ofi costs than upon almost any other. In the first circuit 
the cases seem to be uniform, since Judge Story, that costs should 
be taxed for full mileage of the witness coming from b^ond the 
district, no matter what the distance traveled. Prouty v. Draper, 
2 Story, 199; Whlpple v. Cumberland, etc., CJo., 3 Story, 84; Hatha- 
way V. Koach, 2 Woodb. & M. 63, 73; TJ. S. v. Sanbom, 28 Fed. Bep. 
299, per Gray, J., in 1886. In the second circuit the contrary 
rule is just as well eetablished where costs for mileage fées of such 
witnesses are only taxed against the losing party for 100 miles, 
irrespective of the distances in excess of that which the witnesses, 
hâve actuaUy traveled. Anon., 5 Blatchf. 134; Beckwith v. Easton, 
4 Ben. 358; Steamship Léo, 5 Ben. 486; Buffalo Ins. Co. v. Provi- 
dence etc., Co., 29 Fed. Bep. 237; The Syracuse, 36 Fed, Eep. 830. 
And such is the well-settled rule in the nlnth circuit. Spaulding v. 
Tucker, 2 Sawy. 50; Haines v. McLaughlin, 29 Fed. Eep. 70. In 
other circuits are the cases of In re Williams, (S. G.) 37 Fed. Bep. 
325; Eastman v. Sherry, (Wis.) Id. 844; Smith v. Railway Co., 
(lowa,) 38 Fed. Bep. 321; Sawyer v. Aultman, etc., Co., (HI.) 5 Biss. 
165, aU to the same effect, though the last décision was based 
upon a rule of the court, of long standing, denying costs for the 
fées of any witness not regularly summoned, regardless of the 
distance traveled by Mm. In the seventh circuit in Dreskill v 
Parish, 5 McLean, 213, 241, it was hôld that the fées of a witness 
îiot summoned could not be taxed as costs at ail ; and such were the 
rulings in this circuit in Parker v. Bigler, 1 Fish. Pat. Cas. 285, and 
Woodruff V. Bamey, 1 Bond, 528, 2 Fish. Pat. Cas. 244, decided 
in 1862, though in the latter case the inference would seem to be 
that Judge Leavitt's ruling goes to the extent of allowing the taxa- 
tion of full mileage if the witness be summoned; for he says in 
the opinion: 

"If a virltness whose résidence Is not at the place of holding court is sum- 
moned fhere, lie Is allowed mileage for retumlng to hia home, but not fol 
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coming to the court; aad, by a libéral oonstructlott of the statute, retura 
travel tas been allowetl even beyond the lliuits of the district for wliich. the 
corurt Is held." 

In 1869, Judge Withey held in MicMgan that a witness going 
voluntarily to a court in that state from hls home in New York 
was "entitled to the per diem of fl.50 and traveling fées from hiB 
place of résidence and for retuming, provided he actually traveled 
so far to reach the court," (Andersen v. Moe, 1 Abb. [U. S.] 299;) 
whlle Judge Brown, in the same state, as late as 1888, in the case 
of The Vernon, 36 Fed. Rep. 113, 115-117, in an exhaustive opinion, 
reviewing ail the cases, ruled that the mileage fées of a non- 
resident witness could only be taxed as costs to the extent of 100 
miles from the place of holding court 

As between the witness and the party at whose instance he 
attends the court, there is no doubt whaterer as to the amount 
he should receive or could recover in a suit therefor. In case of 
a contract, it would, of course, be the amount agreed upon, and, 
in the absence of any contract, a quantum meruit, or reasonable 
smn for loss of time and necessary expenses. And tn Spaulding 
V. Tucker, 2 Sawy. 50, Judge Sawyer, in ascertadning such sum, says: 

"There belng no spécial drcumstances shown to call for a différent measnre, 
I know of no better mode of arrlving at what Is reasonable than to adopt 
the amovint fixed by the act of congress aa the compensation allowed wlt- 
nesses yi^ho attend upon compulsory procesa" 

And this amount, when ascertained, would be the measure of a 
recovery of costs in f avor of the other party according to the weight 
of authority. 

WhUe it is true that in the courts of the United States, in cases 
at law, the oral testimony of witnesses has been the preferred and 
favored method of proof since the flist judiciary act of 1789, and that 
section 861, Kev. St, taken therefrom, provides that "the mode 
of proof in the trial of actions at common law shaU be by oral 
testimony and examination of witnesses in open court, except as 
hereinafter provided," yet the same original act prescribed a method 
whereby "the testimony of any witness may be taken in any civil 
cause pending in a district or circuit court by déposition de bene 
esse when the witness lives at a greater distance from the place 
of trial than one hundred miles," etc. Rev. St § 863. The un- 
doubted object of this provision, or certainly one of its principal 
objecta, was to reduce the expenses of litigation, and enable par- 
ties to obtain in a comparatively inexpensive mode the testimony 
of witnesses residing at great distances from the place of trial, and 
often the necessary expense of proeuring their attendance in court 
would be an absolute déniai of justice because of the inabUity of 
parties to incur such expense, and perhaps the ruin of unsuccessf ul 
litigants in answering judgments for enormous costs, where the 
other side was able to incur the expenditure. 

Withoait reviewing the cases on this subject and notwithstand- 
ing the practice which has obtained in the courts of this district, 
and which has hitherto been practically unchallènged, and In view of 
the later cases in this and nearly ail the other circuits except 
the flrst, I am inclined to hold, though with some hésitation, tliat 
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costs can only be recovCTed for the fées of a witness în a civa suit 
within tbe lirait of his compulsory attendance under a writ of sub- 
poena. It need net, of course, be further said that even such. fées 
cannot be recbvered aa costs where the Successful party bas actually 
settled with. the witness for a less sum, when, of course, only the 
amount paid, or perhaps agreeed to be paid, would be the measure 
of the recorery, Let ttie costs for the fées of thèse four witnesses, 
thereforé, be taxed according to the principles of this opiûiou, and it 
is accordiûgly s6 ordered. 



TtLBR MINING CO. v. SWBENEY et aL 

(Circuit Court of Appeals, Nlntb Circuit January 16, 1893.) 

No. 62. 

1. JUBOMENT— RbS JTJDICATA— CONFLICTINa MlNINS CLAIMS. 

The Tyler M. Co. appUed for a patent to the Tyler mlnliig clalm. The 
Last Chance M. Co. protested against such appUcation, and brought suit 
to détermine the right of possession to so much of the surface ground as 
was included in the conflictlng locations of the Tyler and Last Chance 
clalms, as Bhown upon the diagram In the opinion of the court. The Tyler 
M. Co-. Wter appearllig aûd' maklng a défense to said suit, withdrew Its 
answçr tn open court, and Jndgment was entered for the Last Chance M. 
Co., recltihg thë prlority of its clalm. Subsequently the Tyler M. Co. left 
out from its original location a certain portion thereof , Includlng the por- 
tion described in said judgment, and thereaf ter brought au ejectment suit 
against the Last Chance M* Co. for the ground not embraced in said judg- 
ment. HeW, that the judgment in the prior suit was not res adjudlcata as 
to the prlority of the Last Chance location, and that It was concluslve only 
as to thë'Jtlght of possession to the trlângidar pièce of gfoiuid Involyed tn 
thait suit 

S. SAME-^P^iKAitBilSM — BiGHT TO FoiiLOW DlP -7- Abandonmbnt of Pabt op 

ClAI]^.;., . ,1 

The façt that the Tyler withdrew its answer in the prior suit, and al- 
lô wed thë Last Chance to obtein Judgment therela by default, dld not hâve 
the effectof changlng the Tyler location to a five-slded figure, soas to de- 
stroy theîparallolism of thé location, as requlred by section 2320, Rev. St.; or 
to prevent the Tyler copipany from thereafter dalmlng its end line to be 
at a point; which left out the ground in dispute in the former suit; or to 
deprlve tï Of the right to foUow the dlf) of its Iode beyond its slde Unes, as 
provlded by section 2322,' Rev. St. A locator of a mlnlng clalm may aban- 
don a portion of hlâ original location wlthout forfelting any rlghts hë may 
hâve to the balance of tib.e claim. 

5. Samk— LoDB Ckossing Side Linbs. 

Under Rev. St §§ ^20, 2322, the owner of a. mlnlng clalm located 
approxlmately lengthwlse of a Iode, and having parallel end Unes, may, 
if thé apex passes out of the clalm aoross a side line thereof, foUow the 
dlp beyond the side Une, the same as if ont» original end line had been 
drawn at such crosslng parallel to the other end line. Klng v. Mining Co., 
(Mont.) 24 Pac. Rep. 200, approved. 
Same— Location of Claim across the Lode. 

Where a mlnlng claim is located so that the lode crosses the slde Unes 
nearly at right angles, the location is a vaUd one, but the side Unes should 
be taken as end Unes, and the owner bas no right to foUow the dip 
beyond them. Argentine Min. Co. v. Terrible Min. Co., 7 Sup. Ct. Rep. 
1356, 122 U. S. 478, followed. 

6. Same — Peîohity. 

When a clalm is located along a lode, and Its owner's right to foUow the 
dlp beyond the latéral Unes eonfllcts wlth the right of an owner of a clalm 
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located aoross the Iode to the portion tliereof aotuaJly ivlthln hls Unes, 
tbe clalm having priority of location should prevall. 

In Error to the Circuit Court of the United States for the District 
0/ Idaho. Reversed. 

John R. McBride and Albert Allen, for plaintiff in error. 
W. B. Heybum, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an action of ejectment to re- 
cover the possession of certain mining ground situated in Yreka 
mînlng district, Shoshone county, Idaho, and for damages. It waa 
brought against several défendants, corporations and indivlduals. 
The writ of error to this court, however, only involves questions in 
dispute between the Tyler Mining Company, plaintiff in the court 
beloTV, and plaintiff in error hère, and the Last Chance Mining Com- 
pany, défendant. There are 43 spécifie assignments of error, con- 
sisting of exceptions taken to the rulings of the court in admitting 
or rejecting testimony, and to the giving and refusing to give certain 
instructions. A proper détermination of certain légal principles 
applicable to the questions presented will settle ail the points in con- 
troversy. The foUowing diagram will explain the location and situ- 
ation of the respective mining claims: 
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From" ty^'i^côtd it appéars t^iat the Tyler location was Made on 
the 20th day of September, 1885^ in the form of a parallelogram, as 
require<^ by tlie statute of the Uaited States, claiming 1,500 feet in 
length and 600 feet in width of tlîe Tyler Iode; tàat on the 19th day 
of April, 1887, the Tyler Company made application for a patent to 
said ground; that the IJast Chance Company ptotested against said 
application, and in due ttme brought suit in the territorial court to 
détermine the right of possession to such portion of the surface 
ground' as is dèsignated within the Unes of the triangle on the dla- 
gram in the southeast corner of the Tyler location, including about 
one acre of ground; that in that suit the Last Chance Company 
allegëd, amohg other things, that the Last Chance claim was located 
prior to the Tyler claim; that âfter two trials of said case without 
any agreement bèing reached bythe jury, the Tyler Company with- 
dréw its answer in open court, and appeared no further in the case; 
that thereafter the Last Chanfee Company proved up its claim, and 
obtaînèd judgment for the trianguîàr pièce of ground without costs, 
the judgment reciting the f acts "that the Last Chance Mining Com- 
panjr • • • is the owner of; and by virtue of a yalid location of 
à ndning clatm Called the TJast Chance,' made on the 17th day of 
September, A. D. 1885, * * • is entitled to the possession and 
right ôï possession of," the triângular pièce of ground; that, after 
the Tylér Company withdrex*' Its answer, it left out f rom its descrip- 
tion of its ittining location the 428 feet 6 Inches at the eastem end 
of its location; and, there being no other contest to its application for 
a patent, it entered the remainder of its claim, and received from the 
receiver of the land office a duplicate receipt showing the entry. 

The Tyler claim, as described in the complaint in this action, is for 
the ground thus entered, to wit, for 1,071 feet 6 inches in length and 
600 feet in width, containing an area of 14.77 acres. The complaint 
allèges "that a large vein. Iode, or ledge of quartz rock in place, bear- 
ing silver and lead, is f ound ip said Tyler Iode mining claim so owned 
by the plaintiff. That the sàme, in its longitudinal course or strike, 
passes into the said Tyler Iode mining claim through the southeast- 
erly end line thereof, and extends through the said mining claim in 
a northwesterly direction, and lengthwise of said claim, and passes 
out of said claim through the northwest end line thereof; and that 
the top or p,pex of said vein. Iode, or ledge lies throughout the entire 
length of said claim, inside of the surface Unes thereof, as aforesaid, 
extended downward rerticaUy. That said vein. Iode, or ledge in its 
downward course départs from a perpendicular at an angle of about 
forty degrees from the horizont^ * • * in a southerly direc- 
tion, and that the gênerai strike or course of said Iode is nearly or 
qiiite- coïncident with the surface Unes of said claim; and that by 
reason of the foregoing the plaintiff is now, and at ail times here- 
after mentioned has been, the owner of and entitled to the exclusive 
possession of said vein, and so much of said vein. Iode, or ledge as 
the top or apex whereof Ues inside of said surface boundaries as afore- 
said, throughout its entire depth;" and that défendants hâve unlaw- 
fuUy taken possession of said vein, Iode, or ledge in its downward 
course, and hâve been unlawfuUy extractîng and removing the ores 
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therefrom, etc. The défendants daim that the Iode upon which they 
are working is theirs; that the apex thereof is within their location, 
and tiiat they hâve lawfully followed it on its dip into the earth. 

1. Was the judgment in the territorial court conclusiTe between 
the parties as to tiie date of the location of the Last Chance claim? 
This question is presented in varions forms. The court admitted 
the judgment in évidence against the objection of plaintiff. The 
plaintiff thereafter in the course of the trial, offered to prove (1) that 
at the time said judgment was rendered it was agreed between the 
respective parties thereto that the Tyler Company should withdraw 
its answer in open court; that the judgment was to be simply in 
favor of the Last Chance Company for the triangular pièce of 
ground, and that the Tyler Company would abandon ail right to it; 
(2) that the notice of the Last Chance claim was not posted upon the 
ground nntil the 22d day of September, 1885, two days after the lo- 
cation of the Tyler claim; (3) that there was no discovéry of any 
kind of rock in place bearing any precious metals, upon the Last 
Chance claim, or within its boundaries, until long after the location 
of the Tyler claim ; (4) that the boundary stakes of the Last Chance 
claim, instead of being as marked out on the map, stood some 1,380 
feet further to the east, and that there never was any amended loca- 
tion of that claim, or change made în its boundaries until the snr- 
vey of the Tyler claim in 1889. Thèse offers, with others of similar 
import, wete refused by the court, and plaintiff duly excepted to 
each ruling. The court, of its own motion, upon thiB point in* 
struoted the jury as followa: 

"Plaintiff shows by évidence undlsputed that Its Tyler daim was located 
on the 20th day of September, 1885, and the défendant Last Chance Company 
ehows by the évidence of a judgment, whlch cannot be dlsputed In this action, 
that Its Last Chance claim waa located on the 17th day of September, 1885, 
from which It follows that the Last Chance claim is the older. Now, upon 
that point I repeat to you that, so far as this trial is concemed, and so far 
as you hâve any considération of the matter, the dates of those two clalma 
are flxed by évidence you cannot consider further." 

Were thèse ridings of the court erroneous? The gênerai prin- 
ciple that a judgment of a court of compétent jurisdiction between 
the same parties, and upon the same issues, is, as a plea, a bar, or, 
as évidence, conclusive, is well settled. Whenever a cause has 
been once fairly tried and finally detennined, the same questions, 
as between the same parties, certainly ought not to be tried again. 
In a proper case this rule should be strictly adhered to. McLeod 
V. Lee, 17 Nev. 112.i But when the second suit is upon a différent 
cause of action, and there is a dispute as to what was involved 
in the flrst suit, inquiry should always be made as to the real ques- 
tion actually litigated and determined in the flrst suit, and it i« 
only upon that question that the judgment can be held conclusive 
in the second suit. It must appear either upon the face of the 
record, or be shown by extrinsic évidence, that the précise ques- 
tion was raised and detennined in the former suit. Oromwell v. 
Oounty of Sac, 94 U. S. 353; Russell v. Place, Id. 608; Eiversid« 

»28 Pac. Eep. 124. 
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Co. y. Townskend, ,120 Hl. 18, 9 Jf. E. Kep. 65; City of Chicago v. 
i;îaimeroni, 120 m. 459, 11 N. E. Eep. 899; Hymes v. Estey, 116 N. 
Y. 509, 22 N. E. Eep. 1087; Legcand v. ms&fs Adm'r, 83 Va. 862, 
3 8. E. Kep. 864; Poye v. Patdi, 132 Mass. 110)' Solly v. Olayton, 
12 Qolo. 30, 20 Pac. Eep. 351; Hickerson v. City of Mexico, 58 Mo. 
62; Caiopbçll V. Eankin, 99 U. S, 261. 

The prior suit iaecessarily ' iavolred the question as to whicb 
oompany had the better right to the trianguiar pièce of ground. 
No part of that ground is involved in the présent suit. If the 
prior suit had been contested, it might or might not hâve involved 
the issue as to the dates of the respective locations; but, the 
judgment liaving been entered after the issues raised by the an- 
swer of the Tyler Company were withdrawn, the question as to the 
dates of the respective locations cannot be said to hâve been neces- 
sarily, or at aJl, adjudicated. Finnegan v. Campbell, 74 lowa, 158, 
37 N. W. Kep. 127. As between the Tyler and the Last Chance 
Company there was no longer any issue as to their respective rights 
to the triangular pièce of ground; but the Last Chance was re- 
quired to prove its right of possession to that ground in order ta 
establish its rights thereto as against the United States, and in 
doing thjs it was necessary for it to show that it had a valid min- 
ing location. The date when such location was made was im- 
materiaiL Ail that; was necessary to prove was that it was made at 
any time prior to the commencement of that action.- It is true 
that the judgment recites the fact that the Last Chance location 
was prior to the Tyler, but the judgment is conclusive only in re- 
8i)ect to the facts necessary to uphold it, and, if the fact of priority 
was immàterial to the issues upon which the case was tried, and the 
oontroversy did not tum upon it, the judgment wiU not conclude 
the parties in référence to such fact People v. Johnson, 38 N. Y. 
63. InHughesv. U.S., the court said: 

"In order that a judgment may constitute a bar to another suit, It nnist 
be rendered In a proceedlng between the same parties, or thelr prlvles, and 
the point of controversy must be the same in both cases, and must be de- 
termined on Its merits. If the flrst suit * ♦ • was dlsposed of on any 
ground which did not go to the merits of the action, the judgment rendored 
wlll prove no bar to another suit." 4 Wall. 237. 
j 

When the Tyler Company withdrew its answer, it thereby aban- 
doned its right to the ground in dispute, and thereafter the question 
as to when the Last Chance was located became wholly immàterial 
to any furtho" issue in the case as between the Tyler and the Last 
Chance. The right of the Tyler to abandon this portion of its 
original location cannot be questioned. A person locating a quartz 
mining Iode or claim under the laws of the United States is entitied 
to locate 1,500 feet in length upon the Iode, if the apex of the same 
is withîn the surface boundaries marked out by him. He cannot 
claim any more; but, if any controversies arise as to any portion 
of the ground, he may abandon his rights to such portion 
of the claim as may be in dispute without forfeiting any rights 
he may hâve to the balance of his claim. Litigation is expensive. 
Compromises are favored. Agreements to withdraw from litigation 
to save expense should be sanctioned and enoouraged. A litigant 
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haâ the riglit to "huj his peace." In Cromwèll v. County of Sàc, 
supra, the court said : 

"Various considérations other than the actual merits may govem à party 
in bringlng forward grounds of recovery or défense in oflp action, which. may 
hot exlst In another action upon a diffèrent denjand; sucb as the smallness 
of the amount, or the value of the propçrty in . contrbversy, the dlfficulty 
ô( obtaimng the necessary évidence, the expense of the ,}itigation, and hia 
own situation at ttie tlme. A partir actlng upon considérations Uke thèse 
ought not to be precluded from contesting in a subséquent action other de- 
manda arising out of the same transaction. A judgment by default only ad- 
mlts, for the purpose of the action, the legallty of the demaud or claitn ta 
suit; It does not make jUie allégations pf the déclaration or complaint évi- 
dence In an action upon a différent claim." 

Tke Tyler Company had the undoubted right to sell the eastem 
417 feet of the Tyler location to the Last Chance for any nominal 
sum it pleased, to avoid the litigation as to the triangular pièce of 
ground, without endangering its title to the other portion of its 
claim. What différence does it make whether it sôld the ground 
or abandoned it? None whatever, so far as the principle that is 
involved in this branch of the case is concemed. In either event 
the Tyler Company would hâve the right to show that at the time 
the judgment was rendered it had withdrawn its answw, and had 
no right, title, or interest in or to the particular pièce of ground 
involved in that controversy. The judgment was conclusive only 
as to the right of possession to the triangular pièce of ground in- 
volved iJQ that suit, no portioii of which is in controversy in this 
suit. The rulings of the court at variance with the views we have 
expressed were erroneous, aJid are of such a character as entitles the 
plaintifl to a new trial. i l 

2. The questions presented upon the other branch of the assigfa' 
ment of errors relate to the rights of a locator uûder the mining 
laws of the United States to foUow his Iode in its depth beyond 
the side lines of his location. Befendant contends that the claim 
of the Tyler Company iô a ÛTe-sided figure, and that it has no 
parallel end lines, and hence has no extra latéral rights to foUow its 
Iode or vein on its dip outside of its surface lines; that the Tylet 
Company must foUow the lines of the original location, lêaVing 
out ths triangular pièce of ground; that the parallel end line drawn 
on the diagram at the point where the Iode leaves the southerly 
side line of the Tyler cannot be considered as the easterly end line 
of the Tyler claim; and that, under the principles announced in 
Iron Silver Min. Co. v. Elgin Min. & Smelting Co., 118 U. S. 196, 6 
Sup. et Eep. 1177; Argentine Mm. Co. v. Terrible Min. Co., 122 
U. S. 478, 7 Sup. et. Eep. 1356; and Montana Co. v. Clark, 42 Ped: 
Kep. 626, — the Tyler Company is not entitled to foUow the Iode in 
its downward course beyond thé side Jînes of its location. The 
plaintifl, on the other hand, among other things, contends that, as 
the Tyler Company covered the apex of its vein by a proper loca- 
tion along the gênerai course of tihe Iode, it could not be deprived 
of the beneflt of its right to pursue its vein on its dip beyond the 
surface side lines "because a prior locator has taken possession of 
an adjoining section of the vein, and has covered the portion of 
v.543P.no.2— 19 
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.^Wch the apex is in the former's location by his surface Unes." 
This contention is perliaps made clearer by a further quotation 
fr(>w pl#ntifE's brieJF: 

•^Aàsntiilng that t&e Last CJhance Is the older location, Its dlscovery U on 
tîie crOjJïiliig of the Véln adjolning our own, Instead of locating along tlie vein, 
as oui' ciaim is located, It liscated across the Iode, and seeks to eut us out 
of the vçlh'that we may harè located properly aceordlng to law, by extend- 
ing itâ Blàe Unes ôver giix>Uiid which Is undemeath the apex in ours." 

Thèse ■contentions of the respective counsel, as above stated, are 
atvàrî£ttcé Mth the instructions giyen Jjy the court of its own mo- 
tion. Wè are therefofé calïedUiwû tq dçtermijaç what construction 
should be given to the statutes of the United States upon thèse ques- 
tions*! Thte idranatidsî,; Jit our hand, a careful considération, not only 
of the is^^esa provisiijïis of the statutes ia question, but also of the 
?irarioia% dfidsioDS bearingimoreor less upon the pointa at issue in this 
case.v ,,i,.i.i ;/,.■• :> .-iiL; ^'^^ '.■:'■.•;' ■■ 

The miaing'laws oftJierUnited States fw^ere passedupon the theory 
tlialiîthe 'Iodes and veiins)<3f mineral-bearing rocfcin their gênerai 
course: cQUldbe readily ascertaiwed ,by the locators, and that, by 
locEtting aj^claitn in the form of a parallelogram 1,500 feet in length 
an4 6Qft fe«t, ia widthj there would be no difSculty of including the 
Iode withîn the surface ground so located. But the facts are that 
the Iodes ©r vein» in the minerai régions do not always crop out upon 
the sjj^açe of the groiïnd, and it frequently happens tiiat when the 
apex of the Iodes does appear upon the surface that it is only for a 
short distance, and in snch cases it is often impossible to détermine 
the gene)^ course of iiie Iode for months, and sometimes years, after 
the location is made. When the course of the Iode is ascertained 
at the poiîit of discovery, it is by no means certain that the same 
course wiU: be maintained for the distance of 1,500 feet. It is liable 
to so deifi^ite in its course as to pass through the side Unes of the 
location before reaehing eititer of the end Unes, if the point of dis- 
covery was near the center of the loeq,tion; and where the course of 
the Iode is not. easily ascertained the location is liable to be made 
in the TVjBongjJirection, and future developments prove that the Iode 
in its cowse passes throngh the side Unes at almost right angles 
with th^ side lines. It vàU thus be seen that great diffictilty may of- 
ten arise iui making locations under the law so as to secure the Iode 
for 1,500 feet in length, within a surface width of 600 feet, which is in 
aU cfisfis the principal object sought to be açcomplished by the 
locator. Hence it foUows in some instances that the locator makes 
hls location "where the Iode crops out upon the surface in varions 
shapes.aJBd forças,, varying from a plain parallelogram, which is re- 
quired by law, to an isosçeles triangle, as in Montana Co. v. Clark, 
42 Fed. liiep. 626, or a curve. In the shape of a horseshoe, as in Iron 
Silver Min, Go. v. Elgin Min. & Smeltlng Co., 118 U. S. 196, 6 Sup. Ct. 
Eep. 1177. Where ttie location is properly made along the course of 
îthe Iode in the form of a parallelogram, and the Iode extends within 
the side Unes from one end Une to the other, the law déclares in plain 
terms whftt the rfghts of the locator are, and there is nothing left 
for the courtij jto construe. 
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After making tUe location and marking the liûes, as required by 
the statute df the Fnited States, the Ipcâtor's rights al*e to be deter- 
mined by the Unes of his sxirface location, and thèse lineS cannot be 
changed so as to interfère with the rights of other persons. Tlffe 
locators hâve "the exclusive right of possession'^ and enjôyment of 
ail the surface included within the Unes of their location, and of ail 
veins. Iodes, and ledges throughout thei^ entire depth, the top or 
apex of which lies inside of such surface Unes extended downward 
vertically, although such veins, Iodes, or ledges ihay so far départ 
from a perpendicular in their course downward as to extend outside 
the vertical side Unes of such surface locations. But their right of 
possession to such outside parts of such veins or ledges shall be con- 
flned to such portions thereof as lie between vertical planes drawn 
downward as above described through the end Unes of their loca- 
tions, so continued in their own direction that such planes wUl inter- 
sect such exterior parts of such veins or ledges," Eev. St tT. S. § 2322. 
Where the location is made in the form of an oCtagon, or a curved 
figure in the shape of a horseshoe, it will readUy be seen that the 
rights of the locators are différent. The same principles of the law, 
and the construction of the statutes of the United States as applied 
to locations made in the form of a paraUelogram, cannot be extended 
to such irregular and peculiarly shaped locations. No gênerai rule 
can be stated that will be directly applicable to every imaginable 
form of location that may be made. In Iron Silver Min. Go. v. Elgin 
Min. & Smelting Ce, 118 U. S. 208, 6 Sup. Ot Rep. 1177, the court 
said: 

"TJnder the act of 1866, (14 St. p. 251,) paralleUsm ta the end Unes of a sur- 
face location was not reqiùred, but where a location has been made stace ttio 
act of 1872, such paralleUsm Is essentlal to the existence of any right In the 
locator or patentée to follow his veto outside of the vertical planes drawn 
through the slde Unes. His latéral right, by the statute, Is conflned to such 
portion of the veto as Ues between such planes drawn through the end Unes, 
and extended In their own direction; that la, between parallel vertical 
planes. It can embrace no other portion." 

It is upon this gênerai language that défendant relies in support 
of his contention. The language of the opinion of the court in that 
case must be considered with référence to the particular facts of the 
case and to the questions presented to the court for its décision. 
The exterior Unes of the Stone claim formed a figure resembling a 
horseshoe. As a matter of f act the owners claimed that the loca- 
tion had end Unes, and an examination of the diagram on page 
203, 118 U. S., and page 1181, 6 Sup. Ct. Kep., shows Unes 
that are parallel in their gênerai direction; but the court said 
that the end Unes "marked on the plat as end Unes are not 
such," and, by reason of the peculiar surface of the Stone claim, 
held that the défendant in that case could not follow the Iode exist- 
ing thereln in its downward course beyond the surface Unes of the 
claim. The facts of that case were entirely dissimilar from the case 
at bar. Hère the location of the Tyler was properly made in the 
form of a paraUelogram along the course of the Iode or vein. The 
Iode extends from the northwesterly end Une for Sf. distance of neàrîy 
1,100 feet within the side Unes of the surface location, and then so 
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changes its, course as to cross iQie southerly sîde Une into the Last 
Chance location. The learned Justice who wrote the opinion in the 
horseshoe case, when he said that the parallelism of the end Unes 
"is esseatial to the existence of any right in the locator or patentée to 
foUow hip Yein outside of the vertical planes drawn through the side 
lines," diid not mean that it was essential to such right that the Iode 
should extend in its length from one end line to the other of the loca- 
tion., If the Iode in question, instead of extending into the Last 
Chance location, had abruptly broken off within the surface lines 
of;iSie1yler near the point where in fact it crossed the line, there 
could certainly be no question as to the right of the Tyler to foUow 
the Iode or rein in its downward course for its entire depth outside 
of the vertical planes drawn through the side lines. The fact that it 
continued its course and crossed the side line does not in any man- 
ner change i^thisprinciple. In either case the locator is entitled to 
the same rights. In such dases the end lines are not necessarily 
those which are marked on the ground as such. An end line may be 
drawn at the point where the Iode abruptly terminâtes within the 
surface lines, or at the point where the apex of the Iode crosses the 
side line of the surface location. This, upon principle, justice, and 
authority, it seems to us, is the only reasonable construction that oan 
be given to the statute. Whenever, and in whatever manner, this 
point bas been presented by any simîlar f acts, the rulings of the 
courts hâve been substantially în acordance with the views we hâve 
exiwessed. Golden Fleèce^G. & Si M. Co. v. Cable Con. G. & S. M. 
Co., 12 Nev. 313; Doe v. Sanger, 83 Cal. 203, 23 Pac. Eep. 365; Kahn 
V. Telegraph M. Co., 2 Utah, 174; King v. Amy, etc.; Min. Co., 9 Mont. 
5é&, 24 Pac. Eep. 200. In the case last Cited the Iode crossed the sur- 
face lines withoUt reâçhing eithèr end line as marked on the surface, 
ahd th,e CQtîrt held that, wheye a Iode or vein crosses the side line of a 
location^ the strike is terminated by the plane of such side Une, and 
tihei right to follow the; vein oh its dip is detennined by a vertical 
plane, parallel to the end lines, drawn downward, and which takes 
effect at ;the point where the apex intersects the side line. The 
court, in its opinion, after reviewing the Flagstaff Case, 98 U. S. 463, 
the Argentine Case, 122 U. S. 478, 7 Sup. Ct. Eep. 1356, and the 
Horseshoe Case, 118 U. S. 208, 6 Sup. Ct Eep. 1177, and polnting out 
the différences existing between them and the Amy Case, and stating 
the varions contentions of counsel, said : 

"The law Intends that the plane of the end Une shall operate as a botmdary 
to the dip, and so operate at the pohit where the strike Is ended. If the strike 
reached the original end Une as in a regnlar location, the bounding plane 
would there operate npon the dip. If the strilie, by reason of its going out 
of a side Une, f ails short, of reachlng .the original end-llne plane, that plane 
must taie effect where the strike in fact ends,— that Is, at a point on the side 
Une; • * * and, if it takes eflect there, Its paraUellsm must not be de- 
stroyed. We therefore hàv© the bouiidîng plane operating at the point where 
the apex leaves the north side Une, and operating parallel to the east end 
Une, and jrelfainlng'^ltp parallelism as orlginally marked on the ground. It la 
npt p, new Itae or plane, or one judlclaUy constructed. It is determined by 
thé locatlbn lines on the surface. There is never any readjustment accordlng 
to subséquent developments. The parallelism of the end-line planes Is flxed 
by locattbDL, and never varies. The point of departure of the strike from the 
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smrface Unes fixes the point where tlie end-line plane Is to perform Its func- 
ttons, whether that departure be at an end Une, as contemplated by the stat- 
ute, or whether accident has fixed It at a point on a side Une." Bling v. Min- 
ing Co., 9 Mont 575, 24 Pac. Rep. 200. 

In Doe V. Sanger, supra, the location was net of exact width, 
and the end Unes, as originally marked on the surface, were not 
precisely parallel with each other. The court, after reviewing the 
case of Iron Silver Min. Co. v, Elgin Min. & Smelting Co., held that a 
substantial compliance with section 2320 of the Eevised Statutes of 
the United States, requiring the end lines of each claim located upon 
a vein or Iode to be parallel, is aU that is required; that the 
object of the statute is sufficiently met to sustain that right if the 
location is made lengthwise of the Iode or vein in a quadrangular 
shape, notwithstanding the fact that the end lines are not ex- 
actly parallel, and that the locator has the right to make the end 
lines parallel, where such change does not interfère with the rights 
of other persons; and in the course of the opinion it is said that 
"any différent rule would be a disgrâce to justice, and an impeach- 
ment of the common sensé of lawmakers." The fact that the 
Tyler Company did not contest its rights to the triangular pièce of 
ground mentioned in the flrst branch of this case, and thereby al- 
lowed the Last Chance to take that portion of its original loca- 
tion, did not hâve the effect of depriving the Tyler Company of 
its right to draw its end Une so as to leave ont the triangular 
pièce of ground at or near the point where the Iode actually 
crosses its southerly side line, as shown in the diagram. This 
would be its right independent of the former controversy, and hav- 
ing, to ail intenta and purposes, abandoned the eastern or south- 
eastern portion of its original surface location, as hereinbefore stated, 
it lost no rights to the other portion of its ground, including the 
course pf the Iode within its surface boundaries. This change did 
not in any manner interfère with the property rights of the owners 
of the Last Chance claim, or of any other of the locations involved 
in this suit. 

From the views we hâve expressed and the conclusions we hâve 
reached it follows that the contention of the défendants* counsel 
cannot be sustained. The contention of plaintiff's counsel is equally 
untenable. In the Flagstaff Case the court, after referring to the 
statutes of 1866 (14 U. S. St. p. 251) and of 1872, (17 U. S. St p. 91,) 
said: 

"We thlnk that the tntent of both statutes is that mlning locations on Iodes 
or veins shall be made thereon lengthwise, in the gênerai direction of such 
velns or Iodes on the surface of the earth where they are discoverable; and 
that the end Unes are to cross the Iode, and extend perpendlcularly down- 
wards, and to be continued in their own direction, elther way, horizontally; 
and that the right to foUow the dlp outslde of the side Unes Is based on the 
hypothesls that the direction of thèse lines corresponds substantlaUy with the 
'îourse of the Iode or vein at Its apex on or near the surface. It was not the 
Intent of the law to allow a person to make his location crosswise of a vein, 
so that the side Unes shall cross It, and thereby ^ve hlm the right to foUow 
the strike of the vein outside of his side lines. That would subvert the whole 
System sought to be established by the law. If lie does locate his claim in tliat 
way, his rights must be subordinated to the rights of those who hâve properly 
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located on ;1Jie Ipde. Tlieir right to follow the dlp outslde of tlieir side Unes 
caniiot be, tatorfered wlth by him. His right to the Iode only extends to so 
much ,ol ,tl^ lod© as Jjis claim coTers. If he haa loeated crosswlse o( the 
Iode, and bis clalm Is only one bimâred feet vide, that oue bundred feet is 
ail he bas a rlgbt to." 

In sucli cases **the side Unes of the location are really the end 
lines of the daim, considering the direction or course of the Iode 
at thé 'Surface." Mining Co. v. Tarbet, 98 U. S. 467. This décision 
is quoted with approval and followed in Argentine Min. Co. v. 
Terrible Min; Co., 122 U. S. 478, 7 Sup. Ct. Kep. 1356. 

From the diagram in this case it appears that the Iode in its 
course lengthwise crosses the side lines of the Last Cliance location 
at neariy right angles, and, under the rules laid down in the dé- 
cisions of the suprême court of the United States, the side line» 
of the location of the Last Chance as marked on the surface of 
the ground' are to be treated as its end iines, and the owners thereof 
would hâve the exclusive right of possession and enjoyment of such 
portion of the Iode throughout its entire depth, tiie top or apex 
of which is inside of the surf ace lines of the location, as lies be- 
tween vertical planes drawn downward through such end lines. It 
therefore appears that both locations were made in such form and 
shape as bas been rècognized by the adjudicated cases upon thèse 
questions to entitle them to certain flxed and deflnite rights to 
follow the Iode in its downward course, and the rights of the 
Tyler Company and of the Last Chance Company in this respect 
dépend upon the question of their priority. The court below, in 
its fourth instruction given to the jury of its own motion, after 
clearly stating the manner in which locations should be made under 
the law to entitle the owners to follow the Iode in its downward 
course beyond the side lines of the surface location, said: 

"The plaintiff clalms that Its Tyler location Is loeated substantlally accord- 
tng to such proylsions and contemplation of < the law, and It résulte that It 
may thus follow its ledge downward. Tbe burden resta upon plaintiff to show 
such facts, and, when shown, U would follow that tbe plaintiff would be en- 
titled to so pursue its ledge, imless it cornes in conflict wlth some prior 
locator wbo bad also loeated a clalm in such manner as the law wlll Justify." 

The entire instruction was correct, and the instructions re- 
quested by plaintiff in opposition to the last clause of the instruction 
above quoted were properly refused. The stxth instruction given 
by the court, deflning the rights of a location made where the Iode 
runs at right angles across the location, instead of along it, as 
in the case of the Last Chance, is directly in accordance with tlie 
views we hâve expressed; and it follows, therefore, that the in- 
structions asked by plaintifif in opposition thereto were properly 
refused. Each company must, of course, prove that ita location is 
a valid one, and that it was made in substantial compliauce with 
ail the essential provisions of the law, in order to entitle it to the 
rights given by the law; and, among other things applicable to 
the controversy between the parties, it must be shown either that 
the apex of the Iode is found within the surface boundaries of the 
respective locations, or that the Iode was discovered therein prior 
to the rights acquired by the other party. The statute expressly 
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providea that "no location of a, mining claim. shall be mode until 
the discoTery of the vein or Iode wittdn the limits of th.e claim 
located." Kev, St. U. S. § 2320. 

In cases of controversy wliere the right exista nnder each Talid 
location to follow the Iode in its downward course it necessarily 
follows that both locations cannot rightfully occiipy the some spaœ 
of ground, and in ail cases where a controyersy of this kind arises 
the priop locator mtist prevail, precisely as in cases of like con- 
troversy between locations orerlapping each other lengthwise on 
the course of the Iode. This is tiie raie as annonnced by the 
court below upon this branch of the case, and it is, in our opinion, 
Sound, logical, and just, and is sustained by authority. Mr. Justice 
Field, in Argentine Min. Co. v. Terrible Min. Oo., supra, in review- 
ing an instruction given by the circuit court, said: 

"If there "was an apex or outcropping of the same velu wlthln the tmrCaCe 
of the boxmdaries of the claims of the défendant, that company conld not ex- 
tend Its workings imder the Adélaïde location; that being of eorlier date. 
Assamlng that on the same veto there were surface outcropplngs withln the 
boundarles of both claims, the one flrst located necessarily carried the right 
to work the veto." 

For the errors in the rulings of the court with référence to the con- 
clusiveness of the judgment in the territorial court as to the priority 
of the Last Chance location the judgment of the circuit court is 
reversed, and the cause remanded for a new triaL 
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FKATJDULBîrT CONTETANCES— BviDENCB— AdMISSIBILITT. 

To establlsh fraud to a transfer of gooda, It te compétent to prove every 
fact and icdrcumstance tendlng to show a f raudulent pnrpose, tocludtog the 
debtor's acts, statements, and correspondance, in so far as they tadicate 
fraud or want of conridoratlon; also the kind, quantlty, and value of the 
goods piuxJhased preceding the transfer; the statements made to créditera 
as to hls flnanclal condition at the tlme of purchasing the goods; the 
. amonnt aad ktod of prbperty he owned before hls faUure, and what dis- 
position he made of it; aad the debts he owed after hls faUure, and 
when and for -vrhat they were contracted, and whether he paid any of 
thèse debts after dlsposing of his property. 

Same— Knowledge of Transpekeb. 

A purchaser from a debtor seUng to defraud hls credltors Us bonnd by 
Bucdi knowledge as wotild put a prudent man upon toqulry. 
Same— Claims dp Wiïe. 

Where a husbaad tells hls wlEe that certata land of hls shaU be consid- 
ered hers, but afterwards the husband seUs the land, and tovests the pro- 
eeeds to bustoess, the wlfe cannot claim, as agatost the husband's cred- 
ltors, that the sald proceeds are hers. 

HnsBAio) AND WiFE— Wifb's Pbopbrty— Earninos. 

Under Cobbey, Consol. St. Neb. 1891, §§ 1411-1414, the eamlngs of the 
wU e, made whllo she Is llving with her husband, and engaged ta no 
separate bustoess, are the property of the h\isband, and llable to Uw 

daims of hls credltors. 
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In Error to the Circilit Court of the United States for the Dis- 
trict ofjîTelira^a. Reversed. 
Statement by OALDWELL, Circuit Judge. 

Ontie 24th day'ol April, 1891, the jolalûtlfCs In error, Brittaln, Smith & 
Co., brongbî suit by attachment In tiie oircult court of the United States for 
14ie district -of;,;Nehraska, agalnst Daniel S. , Lohr, to recqyer the sum of 
?2fSSifJ^, for soqia, wares and merchandlse sold and deliyered by the plaln- 
tifSs Iti ejTor to the défendant betweea the 31st day of July and the lOth day 
of September, 1890. On Aprll 25, 1891, the order of attachment Was levled 
upon;a stock of gênerai merchandlse at Brofeen Bow, Neb., as the property of 
the défendant Jaohr. On May 4, ISdl, Harrlet B. Ix)hr, the wife of Daniel 
S. Lohr, the défendant lu the principal action, and Frank Crowther, her 
Brpther, filed a pétition of intervention alleging that they were assoclated 
tO^tiier as partners under the flrm nanie of Crowther & Co., and that the 
g^Qa levled upon were thelr partnership property, and of the value of 
$6,000, and prayed that the same mlght be delivered to them upon the exécu- 
tion, of a bond agreeably to the law and practiee In that state In such cases, 
whlcj^ was donc. On May '26, 1892, the plaintlffs obtatned Judgment agalnst 
Dçmiel; S. Lohr In the attachment suit for ?2,387 and costs. The plalntlfls 
flWd an answer to Crowther & Co.'s Intervening pétition, denying that the 
InterVeners ownéd the goods attached, and alleging that they were the prop- 
erty of Lohr, who had transferred the same, together wlth a large amount 
of other property and money.to Crowther & Co., for the purpose of defrauding 
hls ereditors; that Crowther & Co. never pald for the goods, and had 
knowledge of Lohr's fraudulent purpose at the time they acqulred the 
same. A reply was flled to this answer, and the issues thus made up wero 
tried before a jury, and there was a verdict and judgment in favor of the 
Intervwiers, and tlie plaintlffs sued out this wrlt of error. 

Edson Eich, for plaintiÊEs in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
SHIEAS, District Judge. 

OALDWELL, Circuit Judge, (after stating tlie facts.) Tlie issue 
to be tried was whetber tlie transfer of the stock of goods by Lohr to 
his wife and brother-in-law was made in good faith to pay bona flde 
debta Wlïich he owed them, or whether it was a fraudulent device to 
hinder, delay, and defraud his ereditors. Upon the trial of such an 
issue, it ]was compétent to prove evéry fact and circumstance tending 
to show, that Lohr made the transfer of the goods for the purpose of 
defrauding, hindering, or delaying his cre£tors, or that he trans- 
ferred them to his wife without any sufficient considération. The 
plaintlffs had a right to show Lohr's acts, statements, and correspond- 
ence, in so far as they had any tendency to prove that he was acting 
fraudulently, or had transferred the goods without considération. 
They had a right to show the Mnd, quality, and value of the goods 
which he purchased in the spring and fall preceding the transfer of 
the stock of goods to Crowther & Co.; to show the statements he made 
to his ereditors at thé time he purchased the goods, or at any time 
thereafter, as to his financial condition and business prospects; to 
show the amount and kind of property he owned before his failure, 
and what disposition he made of the same; to show the amount of 
debts he owed after his failure, and when and for what they were 
contracted, and the explanations, if any, he gave for his failure, and 
whether or not he paid any of his debts after disposing of his prop- 
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erty. At one time Lolir owned and operated two stores at Broken 
Bow, and later, and about July, 1890, he had three stocks of goods 
in as many separate storehouses. He purchased the goods in thèse 
three stores mainly on a crédit. Thèse three stocks of goods, to- 
gether with an old stock yalued at $1,800, which Lohr had traded 
for at Ceresco, were disposed of in the folio wing manner: One 
stock, and the principal one, was tumed OTer to his wife and his 
brother-in-law, the interveners in this case. It is claimed that 
Lohr owed his wife $2,200 for services, and his brother-in-law, Crow- 
ther, |400 for clerk hire, and in August, 1890, this stock of goods — 
which invoiced $3,400, according to theJ;estimony of the interveners, 
but which plaintiffs clatm was worth much more — was turned over 
to Mrs. Lohr and Crowther in payment of Lohr's indebtednes» to 
them, they Gxecuting a note to tioihv for the différence between the 
indebtedness to them and the invoiced value of the goods, viz. $1,296. 
There was also turned over to Mrs. Lohr and Crowther, at the same 
time, the old stock of goods, which Lohr had traded for at Ceresco, 
valued at $1,800; and the plaintiffs claim, and the évidence tends 
to show, that a considérable amount of goods was taken from Lohr's 
other stores, and placed in the store conducted in the name of 
Crowther & Co., of which no invoice was taken. Another one of 
thèse three stocks of goods Lohr removed to Lead City, S. D., the 
last of October, 1890, and about the Ist of December foUowing, he 
sold this stock, which invoiced $5,000 or more, to Emil Faust, for 
$3,220 ; and on the 8th day of the same month B. S. Lilly placed on 
record a bill of sale from Lohr for the remaining stock of goods in 
Broken Bow, and took possession of the same. Having divested 
himself, in the manner stated, of ail his visible and tangible prop- 
erty, Lohr, on the 9th day of December, 1890, one day after the bill of 
sale for the last stock of goods was placed on record, wrote the fol- 
lowing letter to one of his creditors: 

"Broken Bow, Neb., Dec. 9, 1890. 
"L. Simon & Co., Chicago, Ills.: I suppose, ère tbis, you bave been Informed 
of iny condition. Tlll just a few day s ago, I thougbt I could pull tbrougb, 
but It is lmi)0&slble. I am short $8,000.00 and cannot account for it in but 
one way,— a direct steal. 

"Resp., D. S. Lohr." 

He owed a large amount of debts at the time of his failure, none 
of which he paid. His shortage largely exceeded $8,000 and was 
undoubtedly, as he states in his letter, the resuit of "a direct steal;" 
but there is not a scintilla of évidence in the record indicating that 
any goods or money had been stolen from him. When he sold the 
stock of goods which he had taken to Lead City, he telegraphed to 
his wife: "Pay nothing. Will start home to-morrow." Very much 
of the évidence tending to prove the foregoing facts was excluded 
by the court. The statements of Lohr to his creditors amd others, 
tending to prove his fraudulent practices and purposes, were excluded 
"for the reason," as stated in the bill of exceptions, "that said con- 
versations were not held in the présence of any member of the firm 
of Crowther & Co.;" and the letter of Lohr to Simon & Co., which 
we hâve quoted, and other letters of like character, as well as Lohr's 
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tdegram to bis wife, were excluded upon tlie ground tliat tkey 
w«!re irrelevaot. But ail this testimony was compétent and rele- 
raJit. The plaintififs were not requii-ed to prore their whole case at 
odice, or by one witness. To support tlie issue on their part, it 
was necessary to prove that Lolir tumed the goods over to CrowUier 
& Co. for the purpose of defrauding his creditors, and that Crowther 
& Cq. did not pay value for the goods, or that, if they did pay for 
the goods, they did so with knowledge of the fraudulent pui^ose of 
Lohr; in making the sale, or, which is the same thing, with such 
knowledge as would put a prudent man upon inquiry. It is very 
rare that a fraudulent purpoge can be proved by àrect and positive 
évidence. Hence, proof of every fact and circumstance having a ten- 
dency to show tlie fraudulent purpose on the part of Lohr was 
admissible. Proof of the fraudulent purpose on his part was not 
of itself suflacient to make ont the plaintiff's case, but it was a 
necçssary step lu that direction, After establishing the fraudulent 
pui^Qse on the part of Lohr, it was open to the plaintiffs to prove 
every fact and circumstance tending to show that Mrs. Lohr and 
Crqwther either knew of this fraudulent purpose on the part of 
Lohr, or that they had good reason to suspect it An actual agree- 
ment or contract between Lohr and Crowther & Co. that the latter 
would aid the former to defraud his creditors does not hâve to be 
àhowiQ. It is sufflcient to avcH the transfer of the goods, if the 
facts and circumstances within the knowledge of Crowther & Co., or 
eitiier of them, were such as fairly to induce the belief that tliey 
knew of the fraudulent purpose of Lohr, or that, having good reason 
to suspect it, they purposely refused to make inquiry, and remained 
willfully ignorant In other words, actual knowledge of the fraud- 
ulent purpose of Lohr does not hâve to be brought home to Crowther 
& Co. If they purchased the goods under circumstances which 
would hâve put a man of common honesty and sagacity upon inquiry, 
they were bound to inquire; and, if they neglected to do so, then they 
are chargeable with ail the facts due inquiry would hâve developed. 
Singer v. Jacobs, 11 Ped. Eep. 559; Walker v. Collins, 4 U. S. App. 
406, 1 C. 0. A. 642, 50 Fed. Eep. 737, A full considération, paid in 
cash, will not protect a purchaser who has notice, actual or con- 
struôtive, that the vendor is selling to defraud, hinder, or delay hia 
creditors; and the reason is, that by aiding the debtor to couvert 
his visible and tangible property, which cannot readily be con- 
cealed from his creditors, into money or negotiable securities, which 
it is easy to put beyond their reach, the purchaser thereby assists 
the debtor to carry ont his fraudulent purpose. Cléments v, Moore, 
6 Wall. 299, 311; Singer v. Jacobs, supra; Walker v. Collins, supra. 
As the case must go back for a new trial, it is proper to notice 
the basis of Mrs. Lohr's claim against her husband, which consti- 
tuted the chief considération for the transfer of this stock of goods. 
She claims that at the time of her marriage with Lohr, in 1873, she 
loaned him a sum of money, the exact amount of which she has f or- 
gotten, but it was about $200 or $300, and that in 1885 her husband 
paid her $300 in satisfaction of this loan, and this sum she invested 
in the purchase of what is known as the "Sill Land." In 1890 the 
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Sill land, uud a quarter section o'ft'ned by Lohr, were traded by 
Lohr to Meeker for an old stock of goods, known as the "Ceresco 
Stock," valued at |1,800. The land which Lohr contributed towards 
the purchase of this stock of goods was worth abont as much as 
the Sill land, put in by Mrs. Lohr. Assuming that Mrs. Lohr had 
an interest in the Ceresco stock proportioned to the value of the 
Sill land which went into the purchase, she woiuld own about one 
half of that stock. The whole of this stock went into the store of 
Crowther & Co., and was not invoiced, or ta any way accounted for; 
the whole of it being treated as her property. Her right to the re- 
mainder of the Ceresco stock of goods, and to the principal stock 
tumed oTer by Lohr, is attempted to be supported upon the follow- 
ing grounds: Lohr pre-empted a pièce of land, proved up his pré- 
emption, and obtained a patent for the land. He livèd upon the 
land with liis f amily. After the patent was issued to Lohr for tiie 
land, Mrs. Lohr says, "I told him I thought I had eamed the place, 
in holding it, and I thought it was right it shonld be mine, and he 
said it shonld be." This was ail that was said or doue about this 
land. The land was afterwards sold by Lohr, and the proceeds 
used in his business, and Mrs. Lohr now claims that the proceeds 
of the sale belonged to her, and constituted a debt against her 
husband, because he had told her the land shonld be hers. The law 
wUl not sanction this claim, as against Lohr's creditors. Backer v. 
Meyer, 43 Fed. Rep. 702; Peters v. Construction Co., (lowa,) 34 N. 
W. Rep. 190; Humes v. Scruggs, 94 U. S. 22. 

The remaining ground upon which Mrs. Lohr claims she was a 
créditer of her husband, as stated by herself, is that she and her hus- 
band moved from Bennett, Neb., to Merna, Custer county, in 1882 
or 1883, and that prior to leaving Bennett she made an agreement 
with her husband that if she would go to Custer county, and assist 
him in his business, he would give her one half of the profits, or $50 
per month, as she might elect; that she was opposed to moving to 
Custer county, and this agreement was made in order to get her to 
go; that she did go, and assisted her husband in his business for 
three or four years, and elected to take $50 per month for her serv- 
ices, and that no part of this sum was ever paid to her until she and 
Crowther purchased the stock of goods in question from her hus- 
band. 

Upon Mrs. Lohr's own statement of the facts, the claim she sets 
up against her husband for the money arising from the sale of his 
land, and for wages for services performed for her husband, are of 
no validity, as against the claims of his creditors. Mrs. Lohr had 
no separate property, save the Sill land, which went towards the pur- 
chase of the old stock of goods at Ceresco. She never carried on 
any business, trade, or labor on her separate account, nor performed 
any service or labor for any person except her husband, and was 
not his partner in business. The married women's act of Nebraska 
contains the provisions commonly found in such acts. Chapter 13, 
§§ 1411-1414, Cobbey, Consol. St. Neb. 189L By the terms of 
the act, the wife cannot hold as her separate property, as against 
her husband's creditors^ property which is the gift of her husband. 
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Property acquired by tlie husband during coverture, under this stat- 
ute, is not, as it is under th,e civil law, community property, but bé- 
louga to the husband. The authorities are not quite unif orm upon 
the question whether, under a statute like that in Nebraska, the 
husband is entitled to bis wife's eamlngs for labor performed for 
others. Kelly, Çont Mar. Wom. c. 6, § 5, p. 152, and cases cited. In 
Seîtz T. MitcheU, 94 U. S. 580, 584, after citing many cases, Mr. 
Justice Strong, speaking for the suprême court, says: 

"Mauy of thèse cases relate to the ownershlp of the wife's eamlngs; and 
novrhere, so far as we are Informed, has It been adjudged that her earnlngs, 
or the product of them, made whlle she Is Uylng wlth her hiisband, and 
engaged In no separate business, are not the property of the husband, when 
the lights of his credltors hâve been asserted agalnst them." 

While the cases may not be entirgly harmonious upon the ques- 
tion of the husband's right, under thèse modem «tatutes, to the 
earnings of his wife for labor performed by her for third pensons, 
theiatithorities are unif orm that such statutes do not operate to give 
the wjfe a légal claim upon her husband, or his estate,.for wages, 
for performing her domestic duties as a wife, or for aiding and assist- 
ing iim, by her labor, in any business pursuit he may be engagea 
in, and any promise of the husband to pay his wife for such serv- 
ices is without considération, and void, as against the daims of 
his creditors; and property transferred to the, wife by the husband 
to pay for such services, long after they were rendered, and after 
he has become insolvent, or is largely in debt, may be seized and ap- 
propriated to the payment of the husband's debts. Kelly, Cont. 
Mar. Wom. p. 152, and cases cited; Seitz v. Mitchell, 94 U. S. 580, 
584, IMacArthur, 480; McAnally v. O'Neal, 56 Ala. 299 ; Manufactur- 
ing Co. V. HummeU, 25 N. J. Eq. 45; Cramer v. Eeford, 17 N. J. Eq. 
367, 382; Humes v. Scruggs, supra; Hamill v. Henry, 69 lowa, 752, 
28 N. W. Kep. 32; Triplett v. Graham, 58 lowa, 135, 12 N. W. Kep. 
143. 

Mrs. Lohr's own testimony brings this case directly within the 
opération of this rule. The services for which she charges her hus- 
band were performed years before the transfer of the goods, which 
did not take place until her husband was largely in debt, and on the 
eve of a disastrous failure. Upon the undisputed facts of the case, 
therefore, the jury should hâve been instructed that the sale of 
the goods to Mrs. Lohr upon such a considération was void, as 
against her husband's creditors. The transfer of property by an 
insolvent husband to his wife, under thèse , circumstances, cannot 
be regarded otherwise than as a gift, and is constructively fraudu- 
lent and void, as against the husband's creditors, no matter how 
pure the motive which induced it. Belford v. Orane, 16 N. J. Eq. 
265; McAnally V. O'NeaJ, supra. 

Crowther stands in no better position than Mrs. Lohr. He ad- 
mits he knew the character of Mrs. Lohr's daim against her hus- 
band, which was accepted in payment for the goods. He is ttiere- 
fore chargeable with notice of the want of considération for the 
alleged purchase. The judgment of the court below is reversed, 
and the cause remanded, with instructions to grant a new trial. 
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HORN V. BALTIMOBE & O. R. CO. :< 

(Circuit Court of Appeals, Sisth Circuit. Februarj' 7, 1893.) 

L Railwat Companies — Accidents at Grade CROSsraas — Contbibdtory 
Négligence. 

Bev. St. Oliio, §§ 3336, 3337, aa amended May 13, 1886, (83 Ohlo Làws, 
153,) provide that a locomotivî approaoliing a grade crossiiig lïiust 
■ound the wMstle and ring the bell, and that a feilure to do ao shall 
render the Company liable to any person injured by such neglect. Melrl, 
th.at the statute did not confer a right of action upon the injured person 
unless the omission of the dgnals caused the inlury, and that such person, 
if guilty of contributory negUgence, could not recover. Pennsylvania 
Co. V. Rathgeb, 32 Ohlo St 66, f oUowed. 

S. Sahb. 

A man 71 years of âge a^pproached a rallrcad crosslng, ridlng In a, close, 
covered wagon, so that he was unable to see on eithe'r sida. Hé was famil- 
lar wlth that crossing, and should hâve known that a trata was due about 
that ttme, for a frfeight tralu was awaitlng it on a slde track at that point; 
but he did not stop, or look or llsten, before reaching the track, and was 
Btruck and kUled. In an action by hla aduunistratrix, some of the plaln- 
tiflf's witnesses testified that the statutory signais were given by the 
engineer, but others heard no signais. Held, that the deceased was gruilty 
of contributory négligence, and plalntUT could not recoTer. 

8. SaMB — SiGNALS— CONFLICT OF EVIDENCE. ' 

The testimony of some crédible witnesses that they heard the whlstle 
and bell of the engine is not In conflict with the testimony of others, ,who 
heard nothing; for the observation of the fact by some Is entlrely cqnslst- 
ent wlth the f allure of others to observe, or thelr forgetfulness of Its oc- 
currence, Stltt y. Huidekopers, 17 WalL 393, f ollowed. 
4. SaMB— BUHDKN OF Proop. 

Although the burden of proving contributory négligence Is upon 
défendant, the défense may be founded upon facts shown by plalntlff's 
évidence alone. 
B. Bamb — Instructions— Direction op Verdict for Dépendant. 

In an action for deatb by wrongful act, where thé ônly légal tnference 
that ean be drawn from the évidence is that deceased was guUtj' of con- 
tributory négligence, an instruction to flnd for défendant is not error. 
Pleasants v. Faut, 22 WalL 120, f ollowed. 

In Error to the Circuit CJourt of the United States for the East- 
em Division of the Southern District of Ohio. Affirmed. 

S. M. Hunter, for plaintiff in error. 

Kibler & KiblOT and J. H. Collins, for défendant in error. 

Before JACKSON and TAET, Circuit Judges, aud SWAN, District 
Judge. 

SWAN, District Judge. The plaintiff in error as administratrix 
of the estate of James S. Horn, deceased, brought this action in the 
court of common pleas for the county of Licking, in the state of 
Ohio, to recoTcr damages for the death of her intestate, who was 
killed at the Maple street crossing in the TiHage of Utica by the 
cars of the défendant in error, in the eyening of September 4, 1890. 
The case was seasonably removed to the circuit court of the United 
States for the southern district of Ohio upon the pétition of the 
raHroad company, alleging the diverse citizenship of the parties, 
and it waa there tried before Judge Sage and a jury. . At the close 
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of the plaintiff's évidence tlie circuit court directed a verdict for the 
défendant on thë grôund that tlie deceased's négligence precluded 
tlie platatilPs reçoyçcryf , , 

Th.e time and locality of the accident are not in dispute, nor is 
theré àihy ësséntial différence in the relations of the circumstances 
giyen hji %)^ jaxious witneeses. Décèdent was 71 years of âge, and 
was ^iga^ed in vending washing machines. He had resided in 
Utica for 4 years, and in its vicinity for 10 or 12 yeai*s, and was 
f amiliflj* Mth the raiiroad crossings in that village. At the time of 
his deat]^ Tieijv^s ridipg in a clpse, cpvered wagon, drawn by a single 
hoiirse. The'côver extended the whole length. of the vehicle, and 
equaUy shut out hls view of objects on either hand, and hid him frœn 
the sight of persons on each sida. The évidence is conflicting as to 
tite. condi^Hn of his hearirig, but, under the view taken of the case, 
tliat fàçi Js, inunâterial. 

The païlroad^from its entrance, in the upper; limits of the village, 
runs ia anovih and sopth line, paralM with Main Street, as far 
south as 'NéMJi street^ l^i^hich it intersects at a rlght angle; thence 

, it carries an ëasy cui^ér through the village to the southeast, inter- 
secting somewhat obliquely, and on the same lerel, Maple street, 300 
feet south of North street The course of North and Maple streets is 
eaSt and Wiesti' The ïnàiïi track from about North street southward 

' is âan^éd to ëâich side Tby Side traclcs, On thè Wght in question the 
ëast i8id|e,ttià^ Was occujpied by a north:bpipid ireight train, which 
extended from the switch on North street to a point below Maple 
street, but had been divided at the latter crossing to permit the pas- 
sage of veMeles^pver the tracks. This train was awaiting the passage 
of the sduth-lioùnd expi-éss train, due at Utica about 8 o'clock P. M., 
but that njght 10 or 15 minutes late. On the south sidè of Maple 
street, abolit jîSjfeet from the track, stood a grocery, in front of which 
sat three perscm» who witnessed the accident. Two of thèse testified 
to its dfèuïtràtânces. Their teStimony 'agrées, substantially, that 
they heard the whistle of the approaching train about the same time 
that the de!oea,sed (whom, they did not see, but whom they recognized 
by his wagon). <pçae from the eastward along Maple street until about 
opposite the grocery, where the horse seemed to hait momentarily, 
but was urged on, by the slapping of the reins, towards the crossing. 
The horse- àgàin sé'emëd to hait when he reachëd the side track, but 
was appai*Jïtly urged pnas before, when the horse and wagon were 
almost instantly struck by the train, and Hom was kîlled. There 
is no évidence that the bell of the locomotive was rang. Several 
witnesgeÉt testified positîvdy that the whistle was sounded, while 
there is a ne^tive testimony from otiiers that they did not hear 
it. The view of the coniing train was somewhat obstrueted to an 
observer ,«$01; Maple street by the position of the freight train, and 
theife is'èi^ence that a lumba: jaicà on the north side of Maple 

. street, andi aai: orchard; ;north of North street, interfered with ihe 

) «^ht of iHiè tnaok. There is no évidence, however, that the décèdent 
made any attempti to look or listen for the train, beyond the 
slackening of the hors©'» pace in front of the grocery, and as he 

f cBlne UpolL the side track. Thefe was no stop by the deceased 
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from the time he was first seen at the grocery until tàe collision, 
nor anythirig to indicate an.y effort to listèii for danger. The train 
was rutming at a spèed of 45 or 50 milea i)er hour, aîid did not 
regularly stop at Utiea. 

Th.e charges of négligence upon which this action is based are 
(1) that "said passenger train was then and there negligently 
operated up to and over the crossing, by running, ât an excessively 
high, careless, négligent, and dangerous rate of speed;" and (2) 
"negligently and carelessly gave no signal of W£(,rning of its ap- 
proach to said crossing." 

But little stress is laid upon the first charge, except as it may 
be connected with the failure to give the statutory signais when 
approaching the crossing. It has been held that high speed is not 
per se évidence of négligence. McKonkey v. Bailroad Co., 40 lowa, 
206; manowski v. Eaih-oad Co., 64 Mich. 2^7, 31 JST. W. Eep. 275. 
It is not claimed that the statutéa of Ohio limit the rate of speed a,t 
which railroad trains shall be run in approaching highway crossings, 
or that it is restricted by any ordinance of the village of Utica. 
The exomination of this question is, however, unne^cessary, as th© 
case dœs not call for its décision. 

2. The ground of recovery most strongly pressed is fptinded. on 
the alleged breach of the statute of Ohio. By section 3336, Bev. 
St. Ohio, as amended May 13, 1886, (83 Ohio Laws, 1^3,) it is pro- 
vided: 

"Bvery company sball hâve attaotaed to eaoh locomotlvG englne passlng on 
ItB roaâ a bell of the ordlnary size in usa on such «igines, and a steain 
whisUe, and the engineer in charge of an engine In motion, and approaching 
a tumpike, highway, or town crosshig, upon the same level therewith, and In 
llke manner when the road. crosses any other traveled place, by bridge or other- 
wlse, shall soimd such whistle at a distance of at least elghty, and not further 
than one hundred, rods from the place of such crossing, and ring such bell ocw- 
tlnuously until the englue passes such road crossing. .♦ • *" 

Section 3337 imposes a penalty upon the "engineer or person in 
charge of any such engine who f ails to comply with the provisions 
of the preceding section," and further ptx)vides that "the company 
in whose employ such engineer or person in charge of an engine 
is, as well as tiie person himself, shall be liable in damages to 
any person or company injured in person or property by such 
neglect or act of such engineer or person." White this statute 
subjecta railroad companies to liabUity for the damages occasioned 
by its violation, it does not confrar a right of action upon the per- 
son injured, unless the omission of the signais càused the disaster. 
It does not absolve a plaiutiff from the conséquences of his own 
négligence. This statute, or its équivalent, has been construed by 
the suprême court of Ohio in Pennsylvania Co. v. Rathgeb, 32 Ohio St 
66. It is there said: 

"It la évident from thla language [of the statute] that the fallure to glve 
Mgnals must hâve occasioned the accident,— that Is, must hâve been the proxl- 
mate cause of It,— before a recovery can be had. The Injury must happen 
by 'negUgence of the engineer.' If it ôccurred from some other cause, liall>illty 
cannot arise therefor, under that statute. Indeed, this statutory 4uty"is not 
différent, in the reaponslUUty It Imposes upon a railroad company, from that 
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arlstng nnder the common law. .* * * Before, therefore, the plalntiff can 
recoyer because the signais wère not glven, he must cause it to appear that 
t^s, faUure of duty brought atwùt the disaster; tôt, if liis own imprudence 
vta.a tiie moviAg cause, he cannot maintainbis action, although the company 
may not hâve observed the provisions ol the statute." 

To the same effect are the casea of Eailroàd Co. v. Elliott, 28 Ohio 
St 346; Kailroad Co. t. Whitacre, 35 Ohio St. 627, 630. 

This ruling in do degree conflicts with the ruie of the fédéral 
courts that the onus of showing contributory négligence is upon the 
défendant. Thàt défense may he, and often is, founded upon the 
facts shown by the plaintiff's évidence alone, While there was 
cléarly an infraction of the statute, which is évidence of négligence 
ou the part of the train hands, in the f allure to ring the beU, be- 
càlis^ t|i,e statute requires both ringihg of thé beU and the soundtng 
of tjie vï^hiStle withifliithe prescribed limits, the action must fail if 
it'appèàrs that the décèdent contributed to his own death by his 
nfegîigencè. If bilt one inferfence can be legally drawn from the 
fàcts, and it would hâve bêcOme thé duty of the court to set aside 
a ye^ièt foi? the plâintiff,' had the issue been submitted to them, 
th'ên the îhstniction Wàs clearly correct. Improvement Co. v. Mun- 
son,,14WaU. 448; Pleasantsv. Faut, 22 Wall. 120; Schofleld v. Eail- 
way CpijjLli U. S. 615, 5 Sup. et Eep. 1125. 

That it is the duty of a traveler upon a highway, when approach- 
ihg a raîlroad^crossing, to make vigilant use of his eyes and ears, is 
a proposition upon vrhich the fédéral and state courts are in entire 
harmony; The traveler must look and listen before yenturing to 
cross the track ât any time. It has been well saîd thstt a railroad 
track is itself notice of danger. The necessity of this vigilance, 
which is the dictate of common prudence, is the more imperative 
when the traveler is familiar with the crossing, when its dangers 
are apparent from its surroundings, and when, from long résidence 
in its vicinity, he may' fairly be presumed to know, approximately 
at least, whien a train maybe expected. Under such circumstances, 
any relaxation from that degree of care which such knowledge re- 
quires is the omission of a duty which bars recovery, The object 
of the statute in enjoining the use of the beU and the whistle is not 
only the protection of the traveler, but also the safety of the train 
and its pa^sengers, who are often endangered by such collisions. 
The act dpes mot make the raHroadj company a guarantor of the 
effectiveness of thèse warnings to thé end for which they were de- 
signed. If properly given, though unhéeded by the traveler, because 
of his def ective héaring, inattention, or any other cause not referaljle 
to any default of the railroad company, and a collision ensues, the 
statutory liabUity for the résultant injuries is not incurred. There 
is no évidence that the failure to ring the bell in any way contrib- 
uted to this unfortunate accident, or that it might hâve been heard 
more distinctlv. or further. than the whistle. On the contrary, the 
latter, as everybody knows, is atidible at a far greater distance, and 
the évidence is that the whistle of this train wâs coarse and heavy, 
and seasonably sounded. While some witnesses testify they did not 
hear it, ilonedenied that it was blown. 

The Withèssés Scott aùd Dennison, the only spectators of the col- 
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lision who testified, sat in front of the grocery, less than 50 feet 
from the track, and concur that the wMstle was sounded at the 
water tank, which is 1,500 feet north of the Maple street crossing, 
and within the statutory limita for the signal, and that at that time 
the deceased was in front of the grocery, and about 50 feet from the 
track. Shaw, who drove across the Maple street crossing eastward, 
just escaping the train, heard the whistle, and located it near the 
water tank. Lampson, who was on the west side of Maple street, 
250 feet from the track, heard it sounded when the train was, as he 
thought, 400 feet south of the water tank, and also at the Black 
Jack crossing, one quarter of a mile further north. Baughman, 
who was on Main street, testifies positively that it was sounded. 
Clark, who was a,t the dépôt, 75 feet south of Maple street, heard 
the rumble of the approaching train. Thèse are the plaintiff's wit- 
nesses, and there is nothing in the record to discrédit them. In the 
very nature of things, their affirmative testimony that the waming 
was given must he accepted as proof of that fact, notwithstanding an 
equal or greater number of witnesses failed to notice it, from what- 
ever cause. There is in such cases no conflict of évidence as to the 
matter in ijuestion. The observation of the fact by some is entirely 
consistent with the failure of others to observe it, or their forgetful- 
ness of its occurrence. Stitt v. Huidekopers, 17 Wall. 393 ; Kailroad 
Co. V. Elliott, supra. Accepting therefore, as an established fact, 
that the whistle was sounded, and was heard by the deceased, and 
yet he persisted in attempting to cross the track ahead of the train, 
there can be no doubt that he should be held to be the author of his 
own misfortune. The same resuit must follow if he neglected the 
means of knowledge which would hâve informed him of his danger, 
and failed to use his faculties, through inattention or otherwise. 
Dennison, one of the only two witnesses who testified to the cir- 
cumstances of the accident says that "Horn went across like any 
man that was driving across, supposing the track was ail clear;" 
that his horse was walking when he passed the grocery, and when 
he went on the crossing. The latter fact is conflrmed by Scott, the 
other spectator who was with Dennison. No one saw Horn look or 
listen. There was nothing in his conduct to indicate that he had 
any appréhension of the proximity of the train. It is true that his 
horse showed an inclination to hait in front of the grocery, 50 feet 
from the track, and again while on the side track, within flve or six 
feet of the main Une. Thèse attempts, however, were manifestly 
not prompted by the caution of the driver, but by the instinct of the 
animal; for on each occasion the deceased urged him on. Tbe only 
inference that can be drawn from thèse facts is that the deceased 
neither heard nor saw the coming train, nor did he make any at- 
tempt to do so. While it is tme that his view of it was to some es- 
tent obstructed by the présence of the freight train on the east side 
track, and by other objecta in the vicinity, the décèdent carried with 
him, in the cover of his vehicle, and the position of his seat, the 
greatest obstruction to a view of the train. Thèse conditions in- 
creased the dangers of the crossing, and should hâve sttmulated 
Ms vigilance in appuoaching it, familiar as he was with the locality, 
v.54F.no.2— 20 
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and knowing, as he presumably did, that the train would not stop 
at Utica, and that it was momentarily expected, as the position of 
th.e freight train, awaiting its passage, unmistakably denoted. It 
is undisputed tkat he could not see the train from his seat in the 
wagon, and equally certain that he made no effort to see it, or listen 
for its approach. From the time he reached the grocery until the 
collision, he was not seen to move from his seat, or change his posi- 
tion. While his conduct is persuasive that he did not hear the 
whistle, or the coming of the train, it is clear that, had he stopped 
and listened, he would hâve heard, at least, as others did, the wam- 
ing of the whistle, if not the noise of the train, Assuming the cor- 
rectness of the estimatèd speed at 50 miles per hour, it was evi- 
dently but 75 feet from the crossing when Horn's horse halted in 
his walk on the side track, not eight feet from the main traok. It 
is incredible that the décèdent, it his sensé of hearing was not 
blunted, could hâve failed to notice the approach of the train; and 
it is obvions that, if he did hear it, he must hâve made a fatal mis- 
calcuiation as to its proxitnity when he urged the horse over the 
crossing. There is no évidence that there was anything calculated 
to divert his attention, prevent his hearing, or lull him into security. 
In short, there is nothing to extenuate the recklessness of his ap- 
proach to the crossing. Eailroad Oo. v. Houston, 95 U. S. 697; Scho- 
fleld V. Railroad Co., 114 U. S. 615, 5 Sup. Ot Eep. 1125 ; Haas v. RaU- 
road Oo., 47 îdïch. 402, 11 N. W. Hep. 216. It is unnecessary to pass 
upon the omission of the plaintifl in the court below to give évidence 
of spécial damages. 
The judgment of the circuit court must be affirmed, with costs. 



SHBPPAKD V. NBWHAIiL et al 

(Circuit Oourt of Âppeals, Nlntb Oirouit Janonry 30, 18034 

No. 41, 

1. Sale— Stoppaob in Tbansittj— Nature op Rioht. 

The true nature and efCeot of the rlght of stoppage In transltu la not to 
resdnd the sale, but to enable the seller to enforce his lien for the prlce, 
and to that end he is entitled to retake possession, by suit It necessary, 
and he must then hold the goods until the expiration of the crédit, so as 
to be able to deliver them on payment of the prlce. 
%, Sauf. — When Right of Stoppage Ends. 

When gooda aold hâve left the handa of tlie carrier, reached their desti- 
nation, and the purchaser haa dlsposed of them to one who glves a bond 
for the payment of the customs dutles, and deposlts them in his own name 
In a bonded warehouse, the seller's power to exercise the right of stoppage 
in tran^tu Is gone. 
8 Bamh— Bill of Ladino — Indoesbmeht. 

An océan bill of ladlng was drawn to "B. H., or aaslgns." The drawee 
waa a railroad agent at New York, who attended to the transshipment of 
goods, and he shlpped the goods to San Francisco, and transmltted the 
blll of ladlng to the purchaBer without indorsement The purchaser 
indorsed the bllls, and dellvered them as security for advancea. Before 
the arrivai of the gooda the purchaser became Inaolvent, and the shipp«r 
gave notice of stoppage in traiisltu. HeUd, that the shtpper's right to retak« 
possession of the goods was imaffected by the purohaaer's Indorsement 
»ml transferof the bill of ladlng, as, "E. H." havlng failed to Indorse them. 
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no tiae tOithe goods passed. 47 Fed. Rep. 468, reversed. St. Paul Eoller- 
Mill Co. V. Great Western Despatch Co., 27 Fed. Kep. 4i34, foUowed. 

4. Appbal—Bbvibw— Objections not Raised Below. 

In an action to recover Personal property, an objection that the complalnt 
alleged that platntlfl was owner thereof, whereas the proof showed that 
he was entitled to possession under a vendor's lien, cannot be raised for 
the flrst thne in the appellate court 

In Error to the Circuit Cîourt of the United States for the Northern 
District of Califomia. 

Action by Winter Byard Sheppard, doing business under the firm 
style of Sheppard & Co., against Edwin W. Newhall and Walter S. 
Newhall, doing business under the flrm style of Newhall's Sons & 
Co. to recover possession of personal property. Judgment for de- 
fendants. 47 Fed. Eep. 468. PlaintifE brings error, Keversed- 

Statement by EOSS, District Judge: 

Thls la an action brought to recover the possession of 12 cases of mer- 
chandise, consisting of woolen goods, etc., or thelr value, manufactured in 
and shipped from England by the plalntifl in error, who was also plaintUÏ in 
the court below, on an order given by Robert Oordon, a tailor dolng business 
In the clty of San Francisco, Cal-, under the name of Gordon Bros. The 
goods were shipped in three lots,— sis cases, numbered, respeetively, 09 to 
104, both inclusive, covered by one océan bill of ladlog; two cases, numbered 
105 and 106, respeetively, covered by another océan, bill o£ ladiug; and four 
cases, numbered, respeetively, 107 to 110, both Inclusive, covered by a third 
océan bUl of ladlng. The goods were shipped by way of New York, 
and they were, by the bill of ladlng,. made deUverable to E. Hawley, or as- 
signs. Hawley was a railroad agent In New York, who attended to the 
transshipment of goods at that point. He received the goods in question from 
the ship at New York, and shipped them by rail to San Francisco, and, without 
indorsing the 1)1113 of ladlng, transmitted them to Gordon, at San Francisco, 
together with the annexed invoice of the goods, and the inland transpoi-tation 
entry and railroad receipt On receipt of the bUls of ladlng and accompany- 
Ing papers, Gordon Indorsed and deUvered them to the défendants as security 
for certain moneys advanced to htm at the ttme on the strength of such secu- 
rity, and also as security for other and larger advances that défendants in 
error had previously made to hlm, and which had not been repaid. AU of 
the goods arrived In San Francisco, and those contatated in cases 99 to 106 
Inclusive, were, prier to October 13, 1890, entered in the customhouse at San 
Franidsco, and deposlted in a bonded warehouse by the défendants in 
error, in their name, to await the payment of duties thereon. On October 
13, 1890, Gordon became insolvent On October 18, 1890, and before the 
cases numbered, respeetively, 107 to 110, Inclusive, had arrived in San 
Frandsco, the plalntiff in error gave to the railroad company havlng the 
goods in transit notice of his daim and right of stoppage in traiisltu. On the 
arrivai of thèse four cases In San Francisco, whiQh was prior to October 30, 
1890, the défendants in error paid the duty on them, and took them Into their 
possession. On October 30, 1890, plalntlfiC m error also served on défendants 
in error a notice of hls daim of right to stop the goods in transit. On 
November 8th follovring, plaintlff tendered to the défendants in error, in 
lawful money of the United States, $3,536.47, which he then supposed was the 
amount, with Interest, that they had advanced to Gordon, and pald eut on the 
goods in question, at the same time oSering to pay them the exact amount, 
with Interest, that they had so pald, if the amount tendered was not correct; 
both of which offers were by the défendants In error refused; and they also 
refïised to state the amounts they had advanced and pald out on the goods, 
and also refused the demand thereupon made upon them by the plalntlff in 
error for the possession of the property. The plalntlff then oommenced the 
présent suit to recover from the défendants possession of ail of the goods, or 
their value, basing his right to do so solely upon the allégation that on Novem- 
ber 8, 1S90. be was the owner of the gooda The suit havlng resulted in a 
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Judgtnent adverse to hlm In the court bèlow, he brought the oase hère by writ 
ot errdr. 

ïhe flrst assignment of error growa out of a motion made by the plahitiff 
In advanee of the trial for an order on the défendants to giye the plaintlfE an 
Inspection and copies of certain accounts and papers, whlch In its scope went 
beyond the matters bearlng upon the issues in the case. The appUcation was 
made pnrsuant to the provisions of section 1000 of the Code of Civil Procédure 
of the State of CaUfomia, which reads as foUows: "Any court in which an 
actioù Is pendlng, or a judge thereof, may, upon notice, order dther party to 
give to the other, withln a specifled time, an inspection and copy, or permission 
to take a copy, of entries ol accounts in any booli, or of any dociunent or 
paper. In Ma possession or under hls control, containlng évidence relatlng to the 
mérita of the action or the défense therein. If compllance with the order be 
refdsed, the court may exclude the entries of accounts of the 'book or the 
document or paper f rom being glven in évidence, or, if wanted as évidence by 
the party applying, may direct the jury to présume them to be such as he 
aUeges tixem to be; and the court may also punlsh the party refusing for a 
contempt Thls section la not to be constmed to prevent a party from com- 
pelling another to produce books, papers, or documenta when be la examined 
as a Tvitness." 

The court below granted the motion in so far as to allow the plaintifC an 
Inspection and copies of (1) the original bllls of ladlng covering the 12 cases 
of gooda descrlbed in the complaint; (2) ail accOunta relatlng to moneya 
advanoed npon the hypothecation of the 12 cases of goods; the court at the 
same time announcing that, should it appear at any time during the trial of 
the cause that the défendants were in possession of any booiis or papers ma- 
terial to the cause of the plalntifC, défendants would be requlred to produce 
them, and, If a production of such booka or papers should mate it proper 
to grant the plalntiff a postponement of- the trial, such postponement would be 
ordered. In ail other respects the motion was deiiled, to which niUng the 
plaJntlfC excepted. At the trial the défendants ofCered tn évidence the three 
océan bills of ladlng, with the acoompanylng papers, conslsting of the Invoice, 
inland transportation entry, and letter from Hawley, the consignée named 
In the biUs of ladlng. To each of the bllls of ladlng the plalntiff dbjected, on 
tho ground that neither of them was indorsed by the consignée therein named. 
The court overruled the objection, and admltted the bills of ladlng tn évidence, 
to which the plalntiff excepted. The rullng of the court in this particular la 
the basls of the 2d, 3d, 4th, and 5th asslgnments of error. 

The wltness E. W. lîewhaU, havlng testifled, among other tUngs, that the 
défendants, from and indudlng August 20, to October 3, 1890, advanced to 
Gordon $14,500 on the security of différent goods and biUs of lading, waa 
asked by counsel for the plalntiff, "What became of the goods pledged to 
you for advancea up to October 3d, ainounting to $14,5007" To thia question 
counsel for défendants objected, on the ground that it was irrelevant, imma- 
terial, and incompétent. The court sustained the objections, and the plaln- 
tiff reserved an exception. The wltness waa also asked by counsel for 
plalntiff, "On the 8th day of November, 1890, how much money was owlng 
to you on thèse bUls of ladlng covering the cases,— the subject-matter of thls 
action?" Like objections of the défendants were sustained by the court, 
and the plalntiff excepted. Thèse ruUnga are aa^gned for error In the 
abcth assignment 

Counsel for the plalntiff also moved the court to order the défendants to pro- 
duCe for hla Inspection thelr flrm books, showlng àU transactions had with 
Robert Gordon, and the amounts realized from sales of pledged property, and 
the datea of the varions receipts of money produced by such sales, for the 
purpose of ascertalning whether or not the advances theretofore madë by the 
défendants to Edbert Gordon, dolng business as Gordon Bros., had not been 
repald on or before the 8th day of November, 1890. Thls motion was denied 
by the court, and the plalntiff reserved an exception, and assigna the roling for 
error tn the eighth assignment 

Vincent Neale, for plaintifE in error. 

Henry Ach, (Rothchild & Ach, on the brief,) for défendants in 
error. 
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Before McKEI^INA, Circuit Judge, and EOSS and KNOWLES, 
District Judges. 

EOSS, District Judge, (after stating the case as above.) It is now 
well settled both in this country and in England that the true nature 
and effect of tlie righ.t to stoppage in transitu is simply to restore 
the goods to tlie possession of the vendor, so as to enable him to ex- 
ercise his rights as an unpaid vendor, not to rescind the sale. 2 
Benj. Sales, (3d Ed.) pp. 1112--1115, and cases there cited. In Cali- 
fornia it is, in effect, so provided by statute. Civil Code Cal. § 3080. 
To enforce his rights, the vendor must be, and is, entitled to retake 
the possession of the property, and must hold it untU the expiration 
of the crédit, so as to be able to deliver it upon the payment of the 
price; for up to that time the vendee has the right to pay the priée, 
and take the property. Babcock v. Bonnell, 80 N. Y. 244. If not 
paid at the time stipulated, in what way the vendor should proceed 
to enforce his lien it is not hère necessary to décide. Courts of 
equity entertain jurisdiction for the enforcement of such liens, and 
there are also statutory provisions bearing on the subject. 2 Benj. 
Sales, (3d Ed.) pp. 1H3, 1114, and cases there cited; Civil Code Cal. 
§§ 3076--3079, and casœ cited in notes thereto. The right to retake 
possession of the property, where the right to stop it in transit ex- 
ista, necessarily implies a right to maintain an action for^its recov- 
ery, where resort to suit is necessary. In California thé right to 
"résume possession" is given by statute. Section 3076 of the Civil 
Code reads: 

"A seller or consignor of property, wliose claim for its price or proceeds 
has not been extlnguished, may, upon the Insolvenoy of the bnyer or consignée 
becoming known to hlm after parting with the property, stop it wliile on its 
transit to the bayer or consignée, and résume possession ihereof." 

In the présent case it became necessary for the plaintrËf to sue to 
regain possession of the property; and, in doing so, he alleged in 
his complaint, as amended, as the basis of his right to recover its pos- 
session, that he was the owner of the property on the 8th day of 
November, 1890, and that, the property having theretofore, corne 
into the possession of the défendants, plaintifl, on the day nâmed, 
demanded its possession, which demand was refused by the défend- 
ants, who continued to witlihold its possession from the plaintiff. 
The amended complaint contains no other allégation of the plaintiff's 
right to its possession than the allégation of ownership imports; and 
as the facts show that the plaintiff was not the owner of the prop- 
erty at the time stated in the complaint, or at the time of the insti- 
tution of the suit, it is hère urged for the défendants in error that 
the complaint, as amended, is insufficient to support a recovery by 
the plaintiff, even if a lien upon the goods in his favor exists. But 
this objection was not made in the court below, and it is not permis- 
sible to hold in ambush a point of variance that does not go to the 
merits of the controversy between the parties, and raise it for the 
first time in the appellate court. A presumption of the right to 
the immédiate possession of property flows from its ownership, and 
therefore the allégation contained in the amended complaint in the 
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presetitMâë of ownèïtsMp in the plaîntifE of the property in question 
was attended with that presumption. If the proof showèd only a 
spécial interest in the plaintiff, inconsistent with. its ownership, the 
çbjectio^i Bhould hâve been taken in the trial court, where the plain- 
tiff wQuld haye had an opportunity to amend his pleading to conform 
to the proof, afld thus hâve attained the end to be desiréd in ail judi- 
cial proceedings, — an adjudication upon the merits of the contro- 
versy. The obiection cornes too late when made for the first time 
hère. 

When the goods included in cases numbered, respectively, 99 to 
106, both inclusive, arrived in San Francisco, Gordon, the purchaser 
of them, went in person to the customhouse to enter them. There 
was at the time a régulation in force that the entry should not be 
made without producing or accouûting for the original biU of lading. 
€h>rdon accordlngly took with him to the customhouse NewhaU, the 
holder of the original bills of lading, covering cases 99 to 106, who 
there produced them, and thereupon the goods were entered in the 
name of Gordon. A bond was then given for the payment of the 
duties, and the goods placed in a boûded warehouse, and a ware- 
house receipt therefor issued to Newhall. AU of this was prior to 
the attempt on the part of the plaintiff in error to exercise the right 
of stoppage In transitu. In respect to thèse goods, we hâve no 
difQculty in holding that the transit had ended before the attempt 
was made to stop them. The goods were sold to and intended for 
Gordon, doing; business in San Francisco. They had left the hands 
of the carrier, and the place of their deposit was in no way con- 
nected with their transmission to the purchaser. They had reached 
their destination, and the purchaser had, by his personal and affirm- 
ative act, disposed of the goods, and his assignée had given bond 
for the payment of thé duties npon them, and deposited them in his 
own name in a bonded warehouse, f or which he held the warehouse 
receipt. 

But in respect to the goods contained in cases numbered, respec- 
tively, 107 to 110, inclusive, the case is différent, Thèse were still 
in the hands of the carrier when the! plaintiff in error gave notice 
of and asserted his right of stoppage in transitu, and it becomes nec- 
essary, therefore, to consider the objections presented by the flfth 
assigLnent of error to the introduction în évidence of the bUl of 
lading ijovering those cases. The bUl of lading was drawn, as has 
been said, to "E. Hawley, or assigns." It was not indorsed by Haw- 
ley. Consequently, it is urged by plaintiff in error, no title passed 
to défendants. It is provided by section 2127 of the CivU Code of 
Oalifornia as follows: 

"AU the tltle to tbe treight whlch the first holder of a bUl of lading had 
when he recelved It passés to every subséquent indorsee thereof, In good 
falth, and for value, la the ordinary course of business, with llke effect and 
In llke manner as in the cabe of a bUl of exc^ange." . 

And by section 2128 it is declared: 

"When a blU of lading Is made 'to bearer,' or In équivalent tenns, a elmple 
transier thereof by delivery conveys the same title as an indorsement." 
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Thèse sections, read together, as they must be, plainly déclare 
that tke title to goods described in bUls of lading drawn to order 
passes by indorsement, drawn to bearer by delivery. There are 
many cases wliich. hold that the delivery of a negotiable or quasi 
negotiable instrument, like a bill of lading drawn to order, will vest 
title without indorsement, as against the person who made delivery 
without such indorsement; for he is justly held estopped from set- 
ting np his own mistake, omission, or fraud to defeat the effect of 
hls own action. The case of St. Paul Roller-Mill Co. v. Great West- 
ern Despatch Co., 27 Fed. Eép. 434, referred to in the opinion of the 
court below, was a case of that character. There the bill of lading 
wa» drawn to the order of the shipper, which drew its draft at 15 
days' sight, against the flour mentioned in the bill of lading, upon 
one Whitcomb, of Boston, and forwarded the draft, with the bill of 
lading attached. unindorsed, to the Tremont National Bank of Bos- 
ton, for acceptance and collection. Upon Whitcomb's acceptance of 
the draft, the bank delivered to him the bill of lading, without in- 
dorisement, and he afterwards indorsed and transferred the bill of 
lading to the National Bank of Eedemption, for an antécédent debt 
due from him to that bank. Afterwards, and before the flour arrived 
in Boston, the shipper, being informed of the insolvency of "Whit- 
comb, notifled the carrier not to deliver the flour to him or his as- 
signa; but upon its arrivai it was delivered to Whitcomb's assignée, 
and the shipper thereupon sued the carrier for its conversion. It 
was urged for the plaintiff that the bUl of lading, running to the or- 
der of the shipper, and delivered to Whitcomb, without indorsement, 
carried on its face notice that he held it subject to equities between 
prior parties; but the court said that it was of no importance that 
it was delivered unindorsed; that it was the intention of the ship- 
per that its agent (the Tremont Bank) should deliver the bill of lad- 
ing on acceptance of the draft. It would hâve been manifestly un- 
just to hâve permitted the shipper to take advantage of his own fail- 
ure to indorse the bill of lading which he delivered, with the Intention 
of carrying the right to the property covered by it. But that is 
by no means the présent case. Hère the bill of lading was not 
drawn to the order of the shipper, the plaintiff in error, but, in effect, 
to the order of E. Hawley, by whom it was delivered without indorse- 
ment, and the omission of which the plaintiff seeks to avail himself, 
in protection of his lien for the unpaid purchase price of the goods, 
is not his own omission, but that of Hawley. The right of the 
plaintiËf in error to stop the goods in transitu upon discovering the 
insolvency of the vendee was perfect, not only as against the vendee, 
but as against ail others, except a purchaser for value, taking by 
indorsement of the bill of lading, in the usual course of business, 
and without notice. Civil Code Cal. § 2127, supra; Stanton v. Eager, 
16 Pick. 476; Akerman v. Humphrey, 1 Car. & P. 56. At least 
one of thèse conditions is wanting in the présent case, namely, the 
indorsement by the party in whose favor the biU was drawn. We 
are therefore of the opinion that the right of the plaintiff in error 
to retake possession of cases numbered 107 to 110, inclusive, for the 
protection and enforcement of his vendor's lien, was unaffected by 
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the transfêr of the bill of lading oovering them to the défendant». 
From ttLese Tîews it becomes unnecessary to consider the remain- 
ing assignmehts of error. Judgment reversed, and cause remanded 
for further proceedings in accordance with this opinion. 



THATCHER T. GOTTLIBB. 

(Carotdt Court, D. Colorado. February 18, 1893.) 

Statuïobt New Tbial— Following Fokmbb Décision on Writ op Erbob. 
Wliere, on a new trial to détermine the title and riglit o( possession of 
land, under a etate statute giving. a rigM to a new trial In such cases, the 
matériel faots, as dlsclosed by the évidence, are aubstantlally tha same 
as the faots on the former trial, and substantially as the facta before the 
dreuit cotirt of appeals «>n the revlew of suoh fonnef trial, the case "wlll 
be dlsposed of as tadicated by the appellate court 

At Law. Action by Lewis C. Thatcher against Joseph Gottlieb 
to détermine the title and right of possession of land, Plaintifif's 
motion for a new trial denied. 

For décision of circuit court of appeals on writ of error on a judg- 
ment entered on a former trial, see 51 Fed. Eep. 373, 2 G. 0. A. 278. 

V. D. Markham and J. W. Mills, for plaintiff. 
B. T. McNeal, for défendant. 

BIl^ËB, District Judge. This case is before the court on motion 
for a new trial. The case has been three times tried in this court 
and once in the court of appeals. The first trial resulted in a 
flnding in favor of the plaintiff, and the défendant took a new trial 
under the statute. On the second trial of the case, judgment hay- 
ing been entered in favor of the plaintiff, the défendant carried 
the case to the court of appeals, (51 Fed. Eep. 373, 2 0. 0. A. 278,) 
where the judgment of the circuit court was reversed, with direc- 
tions to enter a judgment for the défendant, which was done, and 
thereupon the plaintiff took a new trial under the statute, and the 
case came on again for trial before this court and a jury at the 
November, 1892, term. At the conclusion of the évidence tiie court 
directed the jury to return a verdict for the défendant, which action 
of the court is now assigned for error, and is made the basis for this 
motion. 

Since the motion was argued, I hâve examined very carefully the 
transcript of the record before the court of appeals, and am satisfled 
that the material facts as disclosed by the évidence upon this trial 
are substantially the same as they wère upon the former trial before 
■Qiia court, and substantially the same as the facts before the court 
of appeals. When that court held the facts eufflcient as a basis 
for an opinion directing a verdict for the défendant, did it not, in 
effect, say that the same facts, when again offered in évidence, 
would be again held sufficieht to sustain a like opinion? I think 
there can be but one answer to this question. In the ooncluding 
part of the opinion the court of appeals say: 
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"Even If It be tnie that the conveyance made by Annie 0. McCormlck to 
Lewis Thatcher termlnated the rlght ot the trustée to sell the property, aa 
was held by the triai court,— a question upon whlch we express no oitolon, 
— It is nevertheless entirely clear that Gottlleb relled upon the advlce giren 
Mm by counsel tiiat the note secured by the trust deed could be lawf uUy levled 
upon and sold imder exécution, and belleved that the purchase of the note 
gave him the rlght to subject the land to sale lor the purpose ci paytog the 
debt evidenced thereby. In our judgment, the facts found justify but one 
conclusion, and that Is that, in paying the taxes upon the land since 1879, 
Gottlleb was clearly acttng under color of title obtalned in good falth, and 
bas thus become entltled to the land under the provisions of the statute of 
Colorado." 

The facts being substantially the same upon this trial, I thînk it 
was clearly the duty of the court to direct a verdict for the de- 
fendant The motioni for a new trial wiU be denied, a judgment 
entered upon the Terdict, and the plaintifE allowed 60 days within 
which to prépare and présent a biU of exceptions for allowance. • 



KINNBY V. UNITED STATES. 

(Circuit Court, D. Connecticut February 6, 1893.) 

No. 385. 

1. United States Mabshals—Fehs— Evidence— Mbmobanda. 

Bntrles and memoranda made by a deceased United States marshal are 
admissible in évidence in favor of his admtaistratrix in an action by her 
against the United States to recover for services and disbursements of the 
Intestate In hls lifetime. 

5. Same— Evidence— AiiLOWANCB et Coitkt. 

The approval of a United States marshal's account by a circuit court of 
the United States under Act Feb. 22, 1875, (18 St p. 333,) Is prima fade 
évidence of Its correotness, and, In the absence of clear and unequlvocal 
proof of mistalte on the part of the court, is condusive. 
t. Same— Attbndance at "Hbaeinos. " 

A hearing on the question of admission to bail, or on motion to adjoum, 
or on arralgnmeht or commltment, constltutes a "hearing and decldlng," 
for the attendance upon whlch a United States maislial la entltled to a 
per dlem f ee. 
i, Bahe. 

A United States marshal Is not entltled to per dlem compensation for 
attendance before the court where no certlftcate is flled showing that the 
court was open, and business transacted. Marvin v. U. S-, 44 Fed. Bep. 
405, followed. 

fi. SAHE — ARBBSTS— EXPENSES. 

A marshal is not entitled to expenses Incurred In endeavoring to maie an 
arrest, when he had no warrant, and could not hâve arrested the accused 
tf found. 

6. Same. 

A marshal Is entltled to expenses Incurred in maklng an arrest, although 
Buch arrest was not made by the deputy sent for that purpose, but was 
made In conséquence of Information aoquired in travellng about for that 
purpose, under the direction of the district attomey; and the marshal is 
not restrlcted to the statutory aUowance of two dollars per day. 

7. Same. 

He Is also entitled to the expenses of the deputy In thus travellng about 
under direction of the district attomey, it appearing that the arrest fol- 
lowed dlrectly from information thus obtalned. 
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9. Bahb. 

Sucb officer is entttled to vaUmge lu serylng wrlts where It appeara tbaA 
the railroad route tràveled was the nearest practicable. Fletolier v. U. S., 
45 Fed. Bep. 213, foUowed. 
ft. Saub— BaiuioaI) Travbx.. 

AlBo to mlleage for thé distance proved to hare beea ofaarged for by tbs 
raùroad compaoy, though the actual distance vaa a Uttle less, and for the 
distance f rom the rallway terminus to tlie destination. 

la SAks. 

AiSQ charges for actual travel, \7here the servlcee and iretams were in 
the same place, and tbëre Is proof that tnioh charges bad always theretoforo 
been allowed and paid. 

IL aimfi-rExPEirsKS nsr LiBU OF MiLEAOK. 

4Jbo for actual traveling expenses charged In lieu of mileage. 

}& Samb. 

Also for travel for proouring witnesâes frbm oUtsIde the district by dlleo- 
tlon of the district attomey. 
18.- Samb— Tkavkl TO Atmkd Court. 

The marshal Is entltled to charges for travel to attend court on daya 
wlilch were consécutive. Harmon v. XJ. S., 43 Fed. Rep. 560, followed. 

14. Samb— CoNVBYiNG Pkisoner, 

Also to expenses Incurred In taklng a prisoner from the Jail In one dty 
to the courthouse In another, such a case not falllng within Rev. St 
§ 1030, providing that for brlngiag any prisoner Into court wlthout writ, 
and on the order of the court or district attomey, no feegshall be charged. 

15. Samb. 

Also for mileage for taJdng a prisoner to and from tlie conunlssloner and 
jaU, by vli-tue of warrant and mittimus uuder the Oonnecticut praotlce, 
as in such ca^e Bev. St S 1030, bas no application. Harmon v. U. S., 43 
Fed, Rep. 660, foUowed. 

16. Sambv— Rbleasks ok Bail Bond. 

Âlso for releases on bail betore the ëommissloner, where such release tn- 
volves the taking of a bail bond. 

17. Samb^Caeriaoe Hihe. 

Also for the. hire of carriages to transport prlsoners, and serve process, 
where the services are of great value, and the oliaiges Include only 
amoimts allowed for travel or actual expenses. 

18. Samb— Stationbrt. 

Also for statlonery furnlshed by the marshal for the use of the court, 
proper vouchers for the cost of the same being duly produced. 
Ifti Samb— Patmbnts to Court Officbes. 

Also for payments made by the marshal to court messengers, crlers, and 
baUifCs in pursuance of statutory requlremeut 

At Law, Action by Sarah T. Einney, as administratrix of John 
O-Kinney, under Act March 3, 1887, (24 St p. 505,) to recover 
for services and disbursements of her intestate as a United States 
marshal. Judgment for plaintifl. 

L. E. Stanton, for plaintiff. 
George G. McLean, U. S. Atty. 

TOWNSEKD, District Judge. This is an action brought under 
ttie provisions of tiie act of Mardi 3, 1887, (24 St. U. S. p. 505,) 
wherein thé plaintiff, as administratrix of the late John O. Kinney, 
seeks to recover certain sùms for services and disbursements of said 
John O. Kinney as United States marshal, in those of his accounts 
settled after June 15, 1885, and including matters which accrued 
up to August 4, 1886, when he retired from office. The items of 



KIXNEY V. UNITED djCATES, 315- 

said accounts hâve ail been presented to the United States. Some 
hâve beau suspended, soude hâve been allowed in whole or in part 
after having been disâJIowed, othera hâve been disallowed altogether. 
The United States, tlirough its district attorney, denied the plain- 
tifif's right of recovery. A transcript from the books and recorda 
of the treasury department was furnished by the United States 
under order of court The défenses to the plaintiff's claim appear 
ia the "statements of différences" stated by the auditor, and thèse 
are repeated in the bill of particulars. Most of the objections 
to the account raise questions of law wliich wiU be separately con- 
sidered. The questions of fact seem to me to be generally estab- 
lished in favor of the plaintiff, for the followiag reasons: First 
The plaratiff being dead, and this being a suit by his administratrix, 
the entries and memoranda of the deceased relevant to the is- 
sue are admissible in his favor. Gen. St Conn. 1888, § 1094. 
Thèse entries, consisting of entries of the warrants against and 
accounts in favor of the plaintiff's décèdent, were iatroduced and 
identifled by the plaintiff, and show a balance, as claimed by her, in 
favor of the late marshal. Second. The settlement by décèdent of 
his accounts with the United States was made in accordance with the 
provisions of the act of February 22, 1875, 18 St at Large, p. 333. 
.Under this law the marshal, as appears by the certiflcate of this 
court, "rendered to this court an account of his fées and expenses 
from the Ist day of Januaxy, 1885, to the 30th day of June, 1885, with 
the vouchers and items thereof, and, in the présence of Lewis E. Stan- 
ton, United States attorney, has proved on oath to the satisfaction 
of the court that his services and travel charged thereiu wer© 
actuaUy and necessarily performed, and that the expenses wer© 
nécessarily incurred;" and said account was duly proved. Further 
accounts for each subséquent six months, and covering the entir© 
matter in this suit, were rendered and proved in the same man- 
ner. If any objection is made to such an account, the burden is on 
the United States of establishing tiie vaJidity of the objection. 
"A sufficient answer to this objection is furnished in the ûndings 
of the coiui; below that the account of the commissioner for the fées 
charged for tiie services in question was verifled by oath and present- 
ed to the United States court, of which he was a commissioner, in 
open court, in the présence of the district attorney, approved by the 
court, and an order approvtng the same as being in accordance with 
la\y, and just, was entered upon the record of the court The ap- 
proval of a commissioner's account by a circuit court of the United 
States, under the act of February 22, 1875, (18 St p. 333,) is prima 
facie évidence of the correctness of the items of that account; and, 
in the absence of cleor and unequivocal proof of mistake on the part 
of the court, it should b© conclusive." U. S. v. Jones, 134 U. S< 488, 
10 Sup. et Rep. 615; Harmon v. U. S., 43 Fed. Rep. 560. 

The plaintiff tntroduced, by way of further proof, a number of 
witnesses, who were deputies under said Kumey during his term a» 
marshal, and who testified as to the services rendered and moneys 
disbursed by them under the orders of said marshal, or of the 
court, or of the district attorney. I therefore find (with certain 
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exceptions, to be hereafter noticed) that the sOTvioes were rendered 
and moneys disbursed as stated in the accounts of said Kinney with 
the United States. As thèse items are scatterèd through the Tarious 
diTlMons of the summary of a part of the biU of particulars on 
•which my opinion is based, I atiall, in passing upon them, merely 
Btate that tiiey are aJlowed. The reasons for such allowance are 
expressed in the above gênerai statement. The total amount of 
the bUl of particulars is $2,087.69, but the real demand is only 
$1,134.53. This latter smn is the excess of the charges made by the 
marshal against the govemment for the period above named over 
the amount of warrants chargeable against him for the same period. 
It relates to two accounts, — one the account for marshars fées 
and expensesj and the other the account for misoellaneous ex- 
penses of courts, — and a smaU item, undisputed, for support of 
prisoners for year 1886. Of this latter sum $887.69 has been disal- 
lowed or suspended, and it is tliis amount which is embraced 
in a simunary of a part of the bUl of particulars. This summary 
is flied in the cause as an amendment of said bill of particulars. 
The différence between the amount thus suspended or disallowed 
and the whole sum demanded by the plaintiff is stmply an amount 
aUowed by the auditor, but not pald. It is not paid, because in 
June, 1889, the late macshal handed back to the United States 
Bubstantially aU the funds in his hands, and had nothing left with 
which to pay any balance which may be f ound due to his estate. 

The itenis suspended and disallowed appearing in this long bUl of 
particulars, are summarized under 15 heads as follows: 

Item 1. Per Diems before Commissioners and Courts, $198. Of 
this amoimt $98 relates to per diems before commissioners. The 
auditor claims that no hearing on the question of admission to bail, 
or on motion to adjourn, or on arraignment or commitment consti- 
tutes a "hearing and deciding" within the law; in other words, he 
says that per diems can only be charged for a day on which a trial 
of the accused is had. I do not so understand the law. In U. S. v. 
Jones, supra, Mr. Justice Lamar says, (page 487, 134 U. S., and 
page 616, 10 Sup. Ct. Rep.:) 

"The décision upon a motion for bail and the suffldèncy thereof Is a Judicial 
détermination o( the veiy matter which the statutes anthorize and requlre him 
to hear and décide, to wit, whether a party arrested for a crime against the 
United States, when brought before lUm for examination, shall be discharged 
or commîtted on baU foi: trial, and, in default thereof, imprlsoned, With 
respect to motions for contlnuance, the granting or refuslng of them is unques- 
tionably a necessary incident and a part of the hearing and détermination of 
crlmlnal oharges." 

The charge of $98 for per diems before commissioners is aUowed. 

The balance of the item, being $100, is for per diems before the 
court, disallowed by the auditor because no certificates were filed 
by the marshal to show that courts were open and business was 
transacted. Of said amount $80 haye since been aUowed upon ex- 
planation. As to the rest, counsel for plaintiff clalms that, as the 
services herein referred to were rendered prior to the passage of the 
appropriation bill of August 4, 1886, whereby officers were obligea 
to show the transaction of business in order to recover, thèse charges 
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should be allowed. He contends th.at by the rendition of tlie serv- 
ice the fee is eamed, and that thereby a contract arises to pay said 
fee. I feel obliged on this point to follow the décision in Marvin v. 
U. S., 44 Fed. Eep. 405, in which Judge SMpman, disalloviring a 
glnùlar item, says, (page 408:) 

"The appropriation bill of August 4, 1886, (24 St. p. 253,) provlded that no 
part oî the money appropriated by the aot should be used In the payment of 
per diem compensation to a derk or marshal for attendance In court except for 
days when business was actuaUy transacted In court Thls means business 
which belongs to the court, and is transacted by the judge; and places upon 
the derk the burden of ^owlng that business of the court was actually trans- 
acted on those days. The minutes simply show that the court was opened and 
adjoumed, and, althot^h the petitioner says that doubtiess business of the court 
was transacted, he does not show what it was, wlthln the proper meanlng of 
that language, and I am therefore compelled to dlsaUow the Item." 

This disallowance only affects the $20, the balance having already 
been admitted bv the United States. IJpon item 1 the amount al- 
lowed is $178. 

Item 2. Expenses of Arrest. The two items of |1.30 each for ex- 
penses in endeavoring to make arrest are disallowed. I do not flnd 
any authority for such expense, -within the district, where, as in this 
case, the offica* had no warrant, and therefore coiild not bave made 
the arrest even if he had found the accused. The item of $8.76, 
expenses of arrest. was disallowed on the ground that the statutory 
charge of $2 per day included ail such expenses. It appeared from 
the testimony of the depnty marshal that thèse expenses were in- 
cnrred under the direction of the United States district attorney. 
The accused was not found at the place where the deputy marshal 
first went, but, by traveling about in "New York ànd Massachusetts 
nnder the direction of the district attorney, he finally secured infor- 
mation which led to the arrest of the accused. The witness further 
testifled that ail the expenses of arrest were incurred in the ser- 
vice and on behalf of the United States. The auditor clatms as 
matter of law that, no matter how meritorious the service, the 
officer can only receive two dollars per day, even though he may 
hâve expended several times that sum. But it seems to m<3 that 
this construction of the law is not in accordance with the decisiona 
Thus, in Fletcher v. U. S., 45 Fed. Eep. 214, the court allows such 
charges where the arrest was actually made outside the district, on 
the ground that by such services expense is saved to the United 
Stat^ It seems to me that, where such expenses are incurred 
under direction of the United States district attorney, the presump- 
tion is that this course was taken in order to save expense, and to 
best promote the ends of justice, and that, as the offlcer is bound to 
obey such instructions, such expense should be repaid to him, irre- 
spective of the question as to who may hâve finally made the arrest. 
The item of |8.76 is allowed. As to the item of $48.80, expenses 
of arrest, it appeared that, although the prisoner was not arrested 
by the officer making this charge, yet that hls arrest and conviction 
followed directly as a resuit from information obtained by said of- 
flcer while rendering said services under the direction of the United 
States district attorney. This item is, for the above reasons, al- 
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lowed. The item of $1 for cash-paid police is ^ilowed. Th.e amount 
allowed uiwn item 2 is 158.56. 

Item S. TraTel to Serve. The charge of $35.38 is allowed, for 
the reaspns stated in référence to the item of $8.76 in No. 2 of the 
summary. This traveï was a part of the expenses in the same pase. 
The item of $4.50, — 75 miles, — for services in New York, îs disal- 
lowed. Tte items of $7.20 and $3.24 are allowed, both upon the 
presumptions in favor of the account, and, further, because it ap- 
pears that thèse costs were taxed up against the accuaed, were paid 
by him, and were afterwards tm-ned over to the United States. 
The itéin of $1.20 charged for mîleage is allowed. It appeared from 
the testunony of the ofiBicer that he traveled the nearest practi- 
cable railroad route at the time. Fletcher v. U. S., supra. The 
items of $8.80 and $132 are allowed under the anthority of Harmon 
T. U. ^., 4i3 Fed. Eep. 566, approved in Fletcher v. XJ. S., supra. The 
charges aggregating $1.04, disaUowed by the auditor on the ground 
that the mûeage between Hartford and New Haven should be only 
36 miles, is allowed, the proof showing that the fare charged by the 
railroad Company is for 37 miles, and that it is one mUe from the 
railroad station to the jaU. The items of $3.86 and $2.10 for travèl 
where the services and retums were in the same place, are allowed; 
the proof showing that in such cases only actual travel was charged, 
and that such charges hâve always heretofore been allowed and paid. 
Item $21.12 is allowed. Item $2.46, travel to serve, is allowed. The 
offlcer testifled, and I flnd, that he actually traveled, and served the 
summons. The item of $5.25 for travel to summon witnesses ia 
allowed. Birge, the officer, testifled, and I flnd, that the above 
sum represented his actual traveling expenses, and that he elected 
to charge tiierefor in lieu of mileage. U. S. Eev. St, end of section 
829, p. 157. The item of $75.34 is allowed; also $2.80. Items 52 
cents, 26 cents, $28.70, and 20 cents, for mUeage, are allowed for 
reasons above stated. The item of $1.50, summoning witnesses in 
New York, was afterwards admitted by the auditor, and is allowed. 
Item 50 cents is allowed. The items of $26.52, $53.10, 60 cents, and 
$13.20 are allowed. It appears and is found that the plaintiffi's dé- 
cèdent, by direction of the United States attomey, went to New 
York, Boston, and other places to secure witnesses in case of U. S. v. 
Thompson, making two trips. As a result, some 113 witnesses in ail 
were necessarily summoned. Fletcher v. U. S. supra. The item 
of $43.76 is allowed. It appeared and is found that no claùn has 
ever been made by the marshal of Massachusetts, and that the ser- 
vices were rendered by the ofQcer from this district. Upon item 
3 the amount allowed is $339.97. 

Item 4. Dinners and Expenses of Guard. The charge of $2.40 
is allowed, and the one of $10 also allowed. I flnd from the testi- 
mony of the offlcer that there is no jaU at New MUford, and that on 
that account the prisoner was brought to jail by the usual route. 
Upon item 4 the amount allowed is $12.40. 

Item 5. Travel to Court The marshal charged for three travel» 
to attend court at New Haven, upon days which were consécutive. 
He must either remain over thèse intervais or return and go agaia. 
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Thèse travels are to be allowed, under the authrarity of Harmon 
V. U. S., supra. But both the marshal and auditor hâve made 
errors of computation. Three travels, at $3.80, equal only $11.40, 
and not $14.40, as the marshal haa charged. On the other hand, 
the auditor had no right to deduct $10.80, since that leayes the 
marshal only $3.60. The proper sum to be now allowed to make up 
the three travels is $7.80. Upon item 5 I aUow $7.80. 

Item 6. Errors in Computation. I find no évidence of error as 
to the item of $2, and the same is allowed. The item of $10 is ou 
error of the marshal, made by mistakenly carrying forward figures 
from one page to another, and is to be disallowed. Upon item 
6 the 8um allowed is $2. 

Item 7. Commissions on Disbursements. A small portion of 
tliis cbarge, amoimting to 95 cents, should be disallowed, as the 
disbursements themselves are reduced by disallowances. The bal- 
ance should be allowed. Upon item 7 tbe amount allowed is 
$2.21. 

Item 8. MUeage to Courts and JaiL Thèse items, amountrng 
to $17.40 are allowed. It appeared that the charges represented 
actual travel or actual expenses. They would, thereifore, be proper, 
either under section 829, Kev. St., or under Harmon v. U. S., supra. 
The item of $7.60, included therein, was for taklng a prisoner from 
the jail at New Haven to the courthouse at Hartfor(^ court belng 
held at Hartford. I do not understand that a case like this faJls 
within tbe provisions of Eev. St. § 1030, which seems to contemplate 
those cases whra-e the court is hdd tn the place where the prisoner is 
in custody. If this were otherwise, the expenses in a case bke the 
one under considération would hâve to be paid by the offlcer out of 
his own pocket. Upon item 8 the amount allowed is $17.40. 

Item 9. Mileage to and from Commissioner and Jail. Thèse 
items amount to $15.10. The auditor disallows ihem imder section 
1030, Kev. St. U. S. Under the practice In Connecticut the 
complaint of the grand juror contains at the end a warrant, whlch, 
however, dœs not accurately define the offense, but merely orders 
that the oflBcep forthwith bring the body of the prisoner into 
court. When, on such complaint, the officer produces the prisoner, 
the warrant is functus ofiSicio, and on continuance a mittimus is 
issued. After waiver of trial, or finding of probable cause, a new 
mittimus is issued, when the prisoner passes beyond the jurisdiction 
of the commissioner, and is committed to await the action of the 
court. Under this practice, a prisoner Is never committed with- 
out a mittimus. This is, as I understand it, in conformity with 
the practice at common law. The offlcer is bound to obey the 
order, and must hâve authority for the commitment. Under this 
practice I am of the opinion that section 1030 does not apply, 
and that such chaiTges are proper, under the authority of Harmon v. 
U. S., supra, and I theref ore allow the whole of said charge of 
$15.10. Upon item 9 the amount allowed is $15.10. 

Item 10. Care of Property Attached. This item of $18 has been 
allowed by the auditor, and is theref or© allowed. Upon item 10 
tJie amount aUowed is $18. 
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; Iteni'll. Copies tfor Town Cleisk and Défendant. This Item of 
92L25 k admitted by the iauditor, and ia allowed. TSiese copies are 
requîred under the pfactlce in the state of Connecticut. Upon 
item^ H the amoiint aJlowed is $21.25. 

Item 12. Beleasés on Bail beforé Oommissioner. Thèse amount 
to $3.50, of wMch 50 cents has since been allowed. As each re- 
lease involved thè taking of a bail bond, for wMôh the marshal 
had a right, under Bev. St U. S. § 829, to charge 50 cents, I allow 
the whole of said charga Upon item 12 the amotmt allowed is 
$3.50. 

Item 13. Transpiort^tion of Prîsoners, and Service. Thèse two 
items of carriage hire in order to transport prisoners and serre 
process are allowed. The évidence upon. this point shows that the 
services were of great value, and liât the charges include only 
amounts allowed for travel or actual expenses. Harmon v. U. S., 
supra. Upon item 18 the amount allowed is $5. 

Item 14. Stationery for Courts. This charge is found to be 
proper. The stationeiy was fumished by the marshial, and prôper 
Touchers for the cost of the same were duly produced. Upon item 
14 the amount allowed is $17.45, 

Item 15. Court Messengers, Criers, and BaUiffs. Thèse items 
were merely suspended. Nearly aU of them hâve since been al- 
lowed. The évidence shows, afnd I flnd, that ail thèse payments 
were made by the marshal to the oiBcers in question, in pursuance 
of hls légal duty according to the statutes. The charges must 
be allowed. Upon itran 15 the amount allowed is the whote charge, 
to wit, $148. 

Ail of the accounts involved in the case were presented by the 
marshal, and ail Ms rights accrued under them within six yeara 
before the commencement of this suit, which was on June 15, 1891. 
It follows from the above conclusions that the sum of $1,134.53, or 
the whole demand of the plaintiff, is divided thus: Now disallowed, 
$41.05; now allowed, $846.64. Formerly allowed, but not paid, 
$246.84. The sum of the last two items is the amount wMch the 
plaintiff is entitled to recover. Let judgment be enta-ed in favor of 
the plaintiff for tbe sum of $1,093.48, with costs. 



HENDERSON et al. v. HBNSHAXIi, 

(Carcult Court of Appeals, Ninth Circuit January 30, 1893.) 

No. 69. 

1, Decbit— Falsb Représentations. 

To taducé plaintiff to make an exchange of lands, défendant stated that 
the tract owned by hlm contalned about 560 acres, mortgaged for $3,000, 
was worth $32 an acre; that 80 acres were fenced, 160 planted, and 
240 cleared; and to prevent Inspection of the land assured plaintiff' s hus- 
band that the représentations could be relied on, and introduced a person, 
represénted as a wealthy banker, as one who was dislnterested, and knew 
ail about the land. Such person repeated the représentations, and plaln- 
tiff'B husband executed a contract of exchange. Plaintiff, desirtng an op- 
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portunlty to détermine the quallty and condition of the land before «se- 
cutlng a deed, was dissuaded therefrom by defendant's répétition of the 
représentations, and statements that examùiatlon was nnnecessary, that 
the transaction must be closed at once, and threats of légal proceedlngsr 
and thereupon the deeds were executed. In fact, the land was wild, rocky, 
and nnflt for cultivation, mortgaged for $700, worth but $5 per acre, nd 
part was cleared, cultlvated, or planted except aboiit four acres, and no 
part was fenced. Edd, that thèse facts constituted a cause of action for 
damages for false représentations. 

9. Appealable Orders— Ruling oh Motion to Dismiss. 

The circuit court of appeals wlll review a décision of the circuit court 
denylng a motion to dismiss an action on the ground that it abated by the 
death of the original plaintlfl, where such motion Involves the Jurisdiction 
of the court over the parties to the action. 

8. SuKvivAL OF Actions — Action pob Dbckit. 

Under Civil Code Cal. §§ 953, 954, deûning a thlng in action, and provid- 
Ing that, when arising out of a rlght of property, on the death of the owner 
it passes to his personal représentatives, a cause of action for damages by 
reason of false représentations as to the value of land, whereby one is In- 
duced to part with his land in exchange, wUl survive. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Action by Mary Alice Henshall against Charles Henderson, W. 
D. Holcom, and John Purcell for damages for false représentations 
leading to an exchange of lands. Plaintiflf having died pending the 
suit, John HenshaU, spécial administrator of her estate, was suhsti- 
tnted as plaintiff. Défendants moved to dismiss the action, on the 
ground that it had abated by the death of the original plaintiiï, and 
for judgment on the ground that the complaint failed to state a 
cause of action. The motion was denied, and judgment was 
entered on verdict for plaintiiï as against défendants Henderson 
and Holcom. Said défendants bring error. AfQrmed. 

Dom & Dorn, for plaintiff in error Charles Henderson, 
W. G. Witter, (S. C. Denson, of counsel,) for plaintiff in error W. 
D. Holcom. 
Norman H. Hurd, for défendant in error. 

Before McKENNA, Circuit Judge, and MOEEOW, District Jndge. 

MOKBOW, District Judge. This was an action at law commenced 
in the circuit court by Mary Alice Henshall, a citizen of the king- 
dom of Great Britain, against Charles Henderson, W. D. Holcom, 
and John Purcell, citizens of the state of California, to recover the 
sum of 130,000 for damages alleged to hâve been sustaiaed by plain- 
tiff in titie exchange of certain lands in California. It is chargea 
that false représentations were made by the défendants Henderson 
and Holcom as to the value, character, and quality of certain lands 
in Shasta county, whereby they induced the plaintiff to exchange 
her lands in Tulare county for the lands in Shasta county, to her 
damage in the amount stated. The défendants demurred to the 
complaint, and the demurrers were sustained. An amended com- 
plaint was filed, to which demurrers were interposed, alleging, among 
other things, that the complaint did not state facts suflEicient to 
constitute a cause of action. The demurrers were overruled, and 
v.54f.no.2— 21 
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the < amendants thereupôn answered. Thereafter, upon the wrifc- 
ten suggestion of the death of theplaintiff, it was ordered by the 
court that Joim H^nsha^l, spécial administrator of the estate of 
MatY Alice Henshail, deceased, be substituted as plaintifl. There 
was a jury trial, and a verdict and judgment against the défendants 
Henderson and Holcom for $6,000, and the défendants sued ont 
ttiis writ oî error. 

It appears from the bill of exceptions that when the case was 
called for trial,i and before the jury had been impaneled and swom, 
the défendant» moved the court to dismiss the action, on the ground 
thàt it had abàited by tbe death of the original plaintifl; that the 
cause of action did not survite her death; and that John Hensliall, 
as spécial £|,dniinistrî(itor, could not maintain the action. The mo- 
tion was denied, and défendants excepted. It further appears that 
during the trial of the case, and after ail the évidence had been intro- 
duced on bèhalf of thé plaintifl, and he had rested, and before the 
défendants had intrô'duced any évidence on their part, the défend- 
ants moved the court to instruct the jury to render a verdict in 
favor of the défendants, upon the ground that the amended com- 
plaint did not state facts sufflicient to constitute a cause of action, 
The motion was granted as to the. défendant Purcell, but denied as 
t©; the other défendants, who duly excepted. 

The case présents two questions for détermination: (1) WTiether 
the complaint states facts sufficient to constitute a cause of action. 
(2) Did the action abate by the death of the plaintifl? 

The complaint allèges, among other things, that the tract of 
land owned by plaintifl in Tulare county contained 440 acres; that 
it was her separate property, and was aU agricultural or farming 
land of the best quality, of the value of |75 per acre. The complaint 
charges that the défendants conspired with each other to defraud 
the plaintifl, and depriye her of said land; that the défendant Hen- 
derson, in pursuance of the conspiracy, and with intent to defraud 
the plaintifl, falsely stated to John Henshall, plaintifl's husband, that 
he (Henderson) was about to become the owner of a ranch or tract 
of land in Shasta coujity, Oal., containing about 560 acres, of tlie 
value of $32 per acre; that there was a mortgage on the land for 
the sum of |3,000; that there was a fence around 80 acres of the 
land; that 160 acres; had been planted in grain, and 240 acres had 
been cleared; that Henderson proposed to exchange the tract of land 
in Shasta county for plaintifl's tract of land in Tulare county, where- 
upon Henshall suggested that it would be better for him to visit ihe 
land in Shasta county, and inf orm himseK as to the quality and con- 
dition of the land, bnt Henderson represented that it was not neces- 
sary for Henshall to do so; that he could rely upon his (Henderson's) 
représentations. The complaint further charges that Henderson 
represented to HenshaU that his real-estate business was extend- 
ing and becoming so large that he could not conduct it alone, and 
he proposed to form a partnership, and take Henshall in as one of 
the partners; that he (Henderson) was a church member and a 
Christian. It is charged also that Henderson referred Henshall to 
the défendant Holcom, representing that the latter was a wealthy 
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banker and résident of Ypld county, above stispîcion, and entirely 
disinterested, and tb.at he knew ail abqut the Shasta county land; 
that Henderson thereupon introduced Èfenshall to Holcom; that 
the latter repeated to Henshall ail the statements previously made 
by Henderson; that Henshall, relying upon and believing tha,t ail 
of said représentations were true, gave to Henderson a writing pur- 
porting to agrée to an exchange of the land in Tulare county, subject 
to a mortgage for $7,000, for the land in Shasta county, subject to 
a mortgage for $3,000. It is alleged in the complaint that Henshall 
did not hâve the légal authority to bind the platntiff, but he acted 
upon the belief that plaintiff would acquiesce in his suggestions in 
regard to her property. It Is further alleged that, after delivering 
the agreement for the exchange of plaintiff's land in Tulare county 
for the lands mentioned in Shasta county, Henshall wrote to Hen- 
derson that the transaction had better be left in abeyance until he 
could better inform himself as to the condition and value of the land 
in Shasta county, whereupon Henderson, in pursuance of the con- 
spiracy, and with the intention of intitnidating and defrauding plain- 
tiff, went to her, and falsely stated that he had already sold the land 
in Tulare county to the défendant Purcell, who was in great haste 
to go into possession, and, unless the trade was carried out, the 
purchaser would "law him," and he in tum would "law her;" and, 
further, that he was in possession of papers signed by her husband, 
which he would at once record in Tulare county; that, for the pur- 
pose of deceiving and defrauding plaintiff, Henderson repeated to 
her ail the représentations made to her husband as to the character, 
value, and quality of the land in Shasta county, and stated that 
the whole of the land could be cultivated; that it was not neces- 
sary to make any examination of the land, but that it was necessary 
to close up the transaction at once. It was alleged that platntiè 
believed thèse représentations, and was înduced by them and by 
threats and through fear to sign an agreement concurring in the 
previous agreement made by her husband for the conveyance of her 
lands in Tulare county to Henderson, and thereafter, in pursuance of 
further représentations made to herself and husband as to the 
character, quality, and value of the land in Shasta county, and be- 
ing urged by Henderson to close up the matter at once, to avoid 
trouble she executed a d^d conveying.to Henderson her land in 
G?ulare county, and took from him a deed for the land in Shasta 
county, but without an opportunity to examine into its value and 
character. 

There are other allégations in the complaint relating to the dé- 
tail of this transaction, but enough has been stated to disclose the 
basis of the charge of misrepresentation and fraud contained in 
the closing paragraphs of the complaint as follows: 

"As a matter of fact, the sald land In Shasta county was at ail said times 
the property of the défendant Holcom, and he conveyed it to the défendant 
Henderson on the thirteenth (13) day of September, 1890, for the purpose 
of cai-iyjng out the sald consplracy. No mortgage for three thousand doEars, 
(f 3,000) or any sum exeept seven hundred dollars, ($700,) was on sald land be- 
f ore sald exchange. The true value of sald land In Shasta county was at ail 
the tlmes aforesald, and Is now, flve dollars ($5) per acre. No part of sald 
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land was eyer cleared, culttvated, or sown in grain, except abont four (4) 
acres thereof, and no part of sald land was ever fenced. The whole of said 
land, ■with sald exceptions, Is wlld, tuicleared land, and a large part thereof 
Is rocky, and Unflt for oultlvation. The défendants well knew that ail of the 
sald représentations made by tbem, and by each of them, were untrue. In 
further pnrsuanoé of said conspira^, and for the purpose of preventing the 
plaintlfl from resdnding sàld transaction, the défendant Henderson did, imme- 
diately after obtainlng the said oonveyanoe of sald land from tbis plaintiff, con- 
yey the said land to a slster of sald défendant John Purcell, who had repre- 
sented, as herelabef ore alleged, that he was In great haste, and was very anx- 
lous to purchase said land; and the sald land now remains In the posses^on of 
said slater of the défendant PurceU, and said PurceU has never become the 
owner thereof, nor has he eVer moyed npon thé same, or llved there." 

It is contended on behalf of the plaintiffs iu error that the 
facts stated in the complaint are net sufllcient in law to support 
the judgment; that the représentations as to the land in Shasta 
cotinty were made with respect to matters equally within the power 
of both parties to ascertain; that the doctrine of caveat emptor 
applîes in such a case, and to such représentations; and that, where 
a Myer could by reasonable or ordinaiy diligence liave discovered 
the touth, the law provides no remedy for damages sustained under 
such circumstancea It is undoubtedly the law that a party to a 
eohtract is required to exercise reasonable care and caution to pre- 
v€^nt beiiig defrauded. He must not close his eyes to matters directly 
before Mm, and> when he flnds he has been deceived, expect favor- 
able considération When he coiniplains that he has suffered from 
hls own voluntary Windness, and been misled by overconfldence in 
the statements of others. Slaughters' Adm'r v. Gerson, 13 WalL 
379--S88. But is this the position of the défendant in error? It 
appears from the complaint, the allégations of which, for the présent 
purpose, must be aocepted as true, that the negotiations in this 
case took place and the bargain was consummated in San Fran- 
cisco. Now, wMle it may not be within the province of the court 
to take judiciad notide of the distance from San Francisco to Shasta 
count^, nevertheless it sufQciently appears from the complaint that 
the land was not near enough to the purchaser to afiford her or her 
husband an opportunity for an immédiate and convenient inspec- 
tion. It is alleged In relation to the flrst negotiations that John 
Henshall proposed to visit the land in Shasta county, and inform 
himself as to its quality and condition, but was dissuaded ther^ 
from by Henderson, who said that it was not necessary to do so, 
as Henshall could rely upon his représentations. Then foUowed the 
preliminary agreement between Henshall and Henderson, and, soon 
after, Henshall, in a letter to Henderson, suggested that the trans- 
action be held in abeyance until he could better inform himself 
as to the condition and value of the land. Then again, after the 
second agreement, and before the conveyance of the land, there was 
a renewal of the proposition by the purchaser to ascertain its value 
and character. To thèse suggestions Henderson urged haste in 
closing up the transaction, giving such reasons therefor as would 
hâve atendency to influence the purchaser to close the bargain 
without an examination of the premises. From thèse allégations 
we are anthorized to draw the conclusion that the land was not 
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conveniently accessible to ttie purchaaer, and this conclusion iâ 
f urther oonflrmed by the direct avennent that the plainttff did not 
bave an opportunity to examine into tbe value and character of th.e 
land. 

In face of the allégations, how can it be said tbat tbe représenta- 
tions were made witb respect to matters equally within tbe power 
of botb parties to ascertain, and tbat tbe purcbaser voluntarily closed 
ber eyes to matters directly before ber? Tbe land was at a distance. 
Eepresentations bad been made respecttng matters not witliin tbe 
knowledge of tbe purcbaser. Sbe desired to make an examination, 
or bave one made. Tbe vendor urged that it was not necessary, 
and pressed the bargain to a conclusion witb urgent persuasion to 
overcome the manifest disposition of tbe purcbaser not to proceed 
without proper care and caution. Tbe complaint is certainly suffi- 
cient in this particular to show that the purcbaser was being taken 
at a disadvantage in tbe matter of the examination of tbe land. 

We come now to tbe allegatiop» of tbe complaint respecting the 
faJse représentations made by the vendor, and bere we flnd an ex- 
planation of bis urgency in consummating this trade. He is charged 
witb having stated tbat the land was of tbe value of $32 per acrej 
while its true value was only $5 per acre; that tbere was a mort- 
gage on tbe land for tbe sum of $3,000, while the only mortgage On 
the premises prior to the exchange was one for $700; tbat tbere 
was a fence around 80 acres of the land, wbile the fact was that 
there was no fence around any part of the tract; tbat 160 acres had 
been planted in grain, and 240 acres cleared, whUe the truth was 
that no part of the tract bad ever been cleared, cultivated, or sown 
in grain, except about 4 acres, and tbe whole of the tract, witb 
tbe exception named, was wUd, uncleared land, and a large part 
of it rocky, and unfit for ctiltivation. Counsel for plaintiffs in 
error cite a number of cases to the eflect that an action will not 
lie for a false représentation by tbe vendor conceming the value of 
the thing sold, for the reason tbat value is a matter of judgment about 
which men may diflfer. But falsely stating tbe number of acres 
cleared, under cultivation, and inclosed in a tract of land is a very 
différent représentation from that of value, particularly when the 
statement is so far from tbe actual fact as to exclude it absolutely 
from the domain of opinion. The statement that there was a mort- 
gage on tbe premises for $3,000, when the only mortgage on the 
place was for $700, was also a false représentation as to a fact con- 
ceming which tbere could be no two opinions. The signiflcance 
of the statement concerning the amount of tbe mortgage is dis- 
closed when we consider the allégations of the complaint tbat the 
true value of the land was only $5 per acre, or $2,800 for tbe whole 
tract, and tbat the vendor in the exchange secured a mortgage from 
tbe purcbaser for tbe sum of $3,000. None of the cases cited go 
to the extent of protecting a vendor in such a transaction as we 
flnd described in this complaint. In Sberwood v. Salmon, 2 Day, 
128, tbe plaintiffs in error flnd autbority for invoking the principie 
of caveat emptor as applicable to some of the facts in this case, 
but tbat case was expressly overruled in a suit in equity between 
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the,sçime parties in 5 Day, 448, where it is declaped; thsat Uie for- 
mer case was a departure from principle and précèdent, and was not 
of binding authority. In the latter case the court foUowed tlie law 
as laid down by Lord Holt in the leading case of Lysney v. Selby, 
2 Ld. Rayçi. 1118, establisMng the doctrine "that a fraudulent mis- 
representation or f aise assertion respecting a fact material to skow 
the value of the land, by whicà the purchaser is injured, will sub- 
ject the seller to an action for the deceit, though it was in the power 
of thç purchaser to ascertain whether the représentations were true 
or not" 

Van Epps v. Harrison, 5 Hlll, 63, is also cited in support of the 
position taken by the vendor in this case. There are some expres- 
sions in the opinion of Judge Bronson apparently favorable to 
that view of the law, but his opinion does not appear to hâve been 
entirely concurred in by the court, and the doctrine of the case as 
deteniipied by the judgment of the court is clearly opposed to some 
of the statements contained in th^ opinion. The action was debt 
on ïïond. Plea, non est factum, with notice of spécial matter. 
Under this plea the défendant ofifered évidence in bar of the action 
to the effect that the bond sued on was given for part of the pur 
chase money of certain land purchased by the défendant of the plain- 
tiff at Greenbush, opposite Albany, N. Y. The transaction ap- 
pears to hâve taken place in New York city. The land was pur- 
chased for the purpose of being laid ont and sold for building lots, 
and the vendor knew it. He also knew, and the purchaser did not 
know, the condition and situation of the land. The vendor falsely 
and fraudulently represented that the land was even and level, 
well situated for building lots, and required no grading, ail of 
whlch was faJse; and this false représentation the défendant offered 
to prove, but the évidence was rejected. The défendant also offered 
to prove tiiat the vendor represented that he had just paid $32,000 
for the land, when in truth he had only paid one half that sum, 
and this évidence was also rejected. The question in the suprême 
court was as to the admissibUity of the évidence to prove such 
a fraud as would give the défendant an action of damages which 
might b0 allowed in the suit The suprême court held that 
the évidence was admissible. The case, as stated by Judge Bron- 
son, is an instructive authority in the application of the law to 
a state of facts much less favorable to the purchaser than in the 
case at bar; indeed, it seems remarkable that the principle of 
caveat emptor was not applied to the transaction involved in the 
case. 'It wiU seem marvelous," says the judge, "if not whoUy in- 
credible, to those who did not live in the years 1835-86, that men 
should purchase lands lying within ten hours' ride of their rési- 
dence, and agrée to -p^j thirty-two thousand dollars, without ever 
having taken the trouble to look at the property either in person 
or by agent But farms in the vicinity of cities and villages were 
then so much in demand for the building of new towns that many 
persons thought it best not to hazard the loss of a bargain by 
stopping to look or inquire, when they could purchase at a thousand 
dollars per acre. They might better lose the little sum of thirty-two 
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thousand dollars than be absent one whole day from Wall street, 
and thiis misa the possible chance of purchasing the site of some 
other proapectlTe city of much greater magnituda Wonderful aa 
it may seem to the next génération, such things did happen, and in 
this case the défendant offered to prove that he knew nothing ab'^ut 
the land, except that it lay on the opposite side of the river from the 
city of Albany. He trusted to the représentations of the plaintiff 
in relation to the condition of the property, and the only question 
is whether the défendant must charge the loss upon his own folly 
and the madness of the times, or whether the plaintiff bas done 
such a wrong as may be redressed by action. The credulity of the 
défendant furnishes but a poor excuse for the falsehood and fraud 
of the plaintiff, and the latter will hâve no just ground for com- 
plaint if he is held responsible for his misconduct." If, in such 
a case, the purchaser is entitled to prosecute an action for damages 
against the vendor foi* false représentations as to the condition and 
price paid by the latter for a tract of land, then certainly there can 
be no question about the right of the purchaser to maintain such an 
action under the circumstauces described in the complaint in the 
présent case. 

In Page v. Parker, 43 N. H. 363, the suprême judicial court of 
New Hampshire expressly afSrms the doctrine declared in Van Epps 
V. Harrison; but in discussing the rule of damages for false and 
fraudulent représentations the court makes a distinction, pertinent 
to that case, between représentations conceming material and im- 
material matters, and between misrepresentations fraudulently and 
those h-onestly made. No such distinction as to the rule of dam- 
ages arises in this case. The question for us to décide is as to 
whether any one or aU of the false représentations charged to hâve 
been made by the vendor, taken in connection wlth the allégations 
as to damages, constitute a cause of action. In this limited âeld 
of inquiry inany of the authorities cited by the oounsel for the plain- 
tiffs in error are inapplicable, and none support his position to the 
extent he claims. Moreover, the rules of law fixing the rights and 
liabilities of the parties to such a transaction are weU established, 
as will appear by référence to a few of the leading cases. 

In Vernon v. Keys, 12 East, 632, Lord EUenborough declared the 
doctrine as follovs: 

"A seller Is unquestlonaWy llable to an action of decelt tT he fraudulently 
mlsrejiresents the quallty of the thing sold to be other than It Is In some par- 
tl"ulars, which the buyer has not equal means wlth hlmself of knowlng; or 
If he do so In such a manner as to Induce the buyer to forbear maklng the 
Inquiry whlch, for his own secuiity and advantage, he would otherwise hâve 
done." 

In Smith v. Richards, 13 Pet. 26, the action was to set aside 
a contract for fraud based upon certain false représentations concern- 
ing a gold mine in Virginia. The contract was made in New 
York. The purchaser did not visit the mine, but relied upon the 
représentations of the vendor, which were found to be false. In sus^ 
taining the action the coiu't said: 

"We thlnk we may safely lay down the princlple that whenever a sale Is 
Tuade of property not présent, but at a remote distance, which the seller 
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kpowp tbe jHircihaser has never seen, Ijut which he buys upon the représenta.» 
fJon of itlié seller, relying upon its truth, then the représentation, in effiect, 
ainbiints to a )trarranty; at least that the seller is bound to make good the 
répreéentaition;" 

'in Stewart v. Cattle Eanche Co., 128 U. S. 383, 9 Sup. Ct Eep, 101, 
the action waa brought by the Wyoming Cattle Ranch Company, 
a Britîsh C0[rporation, having its place of business at Edinburgh, in 
Scotiajii|i,:^gainst John T. Stewart, a citizen of lowa, for damages 
alleged to hâve been snstained by the plaintiff in the purchase of 
a herd of cattle in the territory of Wyoming, upon the f aise représen- 
tation of the défendant as to the hurnber of cattle in the herd. A 
provisional agreement for the purchase of the' cattle waa entered 
into b0tween the parti») upon condition that a, person appointed by 
tilt! plaiQtifl diould miaîke a favorable report, whereupon one Clay 
was appointed such agent, who v?ent ont to Wyoming, visited the 
ranch, made an examtnation, reported favora.bly, and the purchase 
was coiùipleied. On the trial Clay testified thàt in the course of his 
interviews with the défendant the latter made to him the false repré- 
sentations alleged in the pétition, and requested him to rely on thèse 
représentations, and not to make inquiry from the foreman or other 
persons; and that, relying on thèse représentations, he made a 
favorable report to the plaintiff, which thereupon completed the 
purchase. ^e représentations weré to the effect that there had al- 
ready been branded 2,800 calves as the increase of the herd for the 
currents^son; that thewhole branding of calves and increase of the 
herd for that season would amount to 4,000, and that, exclusive of the 
branding for that year, the herd consîsted of 15,000 head of cattle ; 
and it was alleged in the pétition that, had the représentation been 
true that 2,800 calves had been branded, it was reasonable from. 
that f act to estimate that the whole branding for that year would 
be 4,000 heâd, and that the whole herd, exclusive of the increase 
for that year, was 15,000 head. It appears that, had the agent prose- 
cuted his inquiries, he would hâve obtained information that less 
than 2,000 calves had been branded. The testimony was conflict- 
ing as to whether the défendant did make the représentation that 
2,800 calves had been branded in that year, and the chlef impor- 
tance of that misrepresentation, if made, was that it tendëd to show 
that the herd of cattle which produced the calves was less numer- 
ous than the défendant had represented. The case tumed upon the 
question as to whether the défendant made such a misrepresenta- 
tion, and, if made, whether the défendant persuaded the agent 
not to make an inquiry as to its correctness. In submitting the 
case to the jury the court gave several instructions as to the law ap- 
plicable to the conduct of the vendor as disclosed by the testi- 
mony, among others the foUowrng: 

'Tf tbe testimony satisfles you that when they (the agent, Clay, and the dé- 
fendant did go there together, and whilst Olay was maldng efforts to pro- 
cure the information which he did, and whilst he was in pursuit of It, and 
while he was on the rlght track, Stewart would hâve no rlght to throw hitiv 
off tlie scent, so to speak, and prevent him In any fraiidulent and improper 
way from procurlng the information deslred; and if he did that, that itself 
Is maklng, or equal to making, false a,nd fraudulent représentations for tha 
purpose in question." 
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The court also gave the following instructions: 

"If the jury find from the évidence that Stewart purposely kept silent 
when he ought to hâve spoken and informed Clay of material facts, or flnd 
ttiat by any language or acts he Intentlonally misled Olay about the number 
of cattle in the herd, or the nomber of calves branded In the spruig of 1882, 
or by any acts of expression or by sUence consciously misled or decelved 
Clay, or pemiltted him to be misled or decelved, then the jury will be justlfled 
In lindlng that Stewart made material œisrepresentatlons, and must find for 
the plaintlfE, if the plaintiff believed and relied upon the misrepresentatlons 
made by the défendant." 

Tlie suprême court held that thèse instructions confonned to the 
well-settled law. The opinion indicates, howerer, that the instruc- 
tions were assailed mainly because they went to the extrême length 
of holding that the silence of the vendor as to a material fact was 
équivalent to a false représentation, and upon this point the court 
observed: 

"In an action of deceit it is true that sHence as to a material fact Is not 
neoessarily, as a matter of law, équivalent to a false représentation. But 
mère silence is quite différent from concealment. 'Aliud est tacere, aUud 
celare.' A suppression of the truth may amount to a suggestion of faJse- 
hood, and If, wlth intent to decelve, elther party to a contract of sale conceals 
or suppresses a material fact whlch he Is in good falth boimd to disdose, 
this is évidence of , and équivalent to, a false représentation, because the con- 
cealment or suppression is. In effect, a représentation that wbat is dlsdosed is 
the whole truth." 

But in the case at bar the vendor did not remain sUent. He did 
not merely conceal or suppress the truth, but made faJse repré- 
sentations as to material facts, and when the purchaser proposed 
to seek for correct information he dissuaded her from prosecuttng 
the inquiry, and thus prevented her from obtaining the information 
desired. Under such circumstances, the vendor cannot escape re- 
sponsibility by claiming that the purchaser might hâve ascertained 
that such représentations were untrue. Bank v. Hiatt, 58 Cal. 234. 
"The seller must not resort to artifice, fraud, or falsehood in mislead- 
ing the buyer as to facts of which the latter is ignorant, and which 
are material for him to know." Senter v. Senter, 70 Cal. 619, 11 
Pac. Eep. 782. 

If we look now to the character of the représentations made by 
the vendor in this case, we will find that they relate to matters mate- 
rial for the purchaser to know in determining for himself the value 
of the prope-ty. The représentation of the vendor that the value 
of the land was $32 per acre may be dismissed as the expression of 
an opinion. We may also pass the statement about the mortgage, 
as that représentation might hâve been easily verified by the record ; 
but when the vendor went further, and stated that 80 acres had 
been fenced, 160 acres planted in grain, and 240 acres cleared, he 
assumed to state facts upon which the purchaser might well, without 
an examination, base an opinion as to the value of the property. 

In the case of Ladd v. Pigott, 114 m. 648, 2 N. E. Eep. 503, the 
action was for deceit and fraud practiced by the drfendant in the 
sale and exchange of property. The plaintiff recovered a judgment 
It was objectèd on appeaJ that the évidence did not sustain the case 
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as stated in the déclaration, and for that reasan the motion for a 
nonsuit should hâve been sustained. The opinion of the court indi- 
cates tliat the représentations made by the Tendor were substantially 
to the same effect as those alleged to hâve been made in the présent 
case. The court said: 

"Thé représentations made by défendant as to thé property situated bi Kan- 
saa, wl4ch he was about to éïchange wlth plalntiff, wete much more than mère 
expressions of opinion as to its value and deslrableness. Falsely statlng the 
quantlty of land contalned in a certain tract, and the size and character of the 
improvements situated thereon, Is quite a différent thing from expressing a 
mère opinion conceming them." 

In Andnis v. Eeflning Oo., 180 U. S. 643-648, 9 Sup. Ct. Rep. 645, the 
Bupr^ne court held that the purchaser of a lot of land in the town of 
Leadville, Colo., could not maintain an action against the vendor 
upon a ialse représentation that he could put the purchaser in im- 
médiate possession of the land sold, but it declared that "false and 
fraudulent représentations upon the sale of real propei^ may un- 
doubtedly be ground for an action for damages when the représen- 
tations relate to some matter collatéral to the title of the property 
and the tight of possession which foUows its acquisition, such as the 
location, quantity, quality, and condition of the land, the privilèges 
connected "with it, or the rents and profits derived therefrom;" citing 
Lysney V, Selby, 2 Ld. Eaym. 1118; Dobell v. Stevens, 3 Bam. & G. 
623; Monell v. Colden, 13 johns. 395; Sandford v. Handy, 23 Wend 
260; yan Epps v. Harrispn, 5 Hill, 63. To the same effect are the 
foUowîng:: Andersen v. Hill, 12 Smedes & M. 679 ; Doggett v. Em- 
erson, 3 Story, 700-733; Lynch v. Trust Co., 18 Fed. Rep. 486. 

In wiiatever light, therefore, we may view the allégations of this 
complaint, we corne to the conclusion that they are siifflcient to state 
a cause of action. 

The next question: Did the action abate by the death of the 
plaintiff? The défendants in the court below moved to dismiss the 
action on the ground that the spécial administrator had no pov^er or 
capaçity to maintain the suit, and that the cause of action alleged in 
the cottnplaint abated by the death of the original plaintiff. The 
motion has been treated in the argument as in the nature of a plea 
in abatement, and it is urged that under section 1011 of the Revised 
Statutes of the United States the judgment cannot be reversed, 
éveil though the court below committed an error in denying the mo- 
tion to dismiss the action. The section provides: 

"There shall be no reversai in the suprême court or in a circuit court upon 
a writ of erroi-, for error in rullng any pïea in abatement other than a plea 
to the jurisdiction of the court, or for any error in fact" 

The plaintiff in error contends that the motion was, in effect, a 
plea to the jurisdiction of the court, and therefore subject to re- 
view. The motion was to dismiss the action, and the ruling of the 
court upon tixe motion is brought hère in the bUl of exceptions. We 
thihk it is properly before the court for review. 

For the détermination of the principal question as to the survival 
of the cause of action resprt must be had to the law of the state of 
California, where the cause of action arose. The following pro- 
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visions of the Civil Code hâve been cited as declarmg the law on 
this subject: . 

Section 953. "A thing in action is a riglit to recover money or other personal 
property by a judlcial proceedlng." Section OCA "A thing In action, arisiug 
3\\t of the violation of a right of property, or ont of an obligation, may be 
transfcrred by the owner. Upon the death of the owner it passes to hls Per- 
sonal reipresentatives, except where, in the cases provided In the Code of Civil 
Procédure, it passes to lils devisees or successor in oftlce." Section 1427: "An 
obligation Is a légal duty, by which a person is bound to do or not to do a cer- 
tain thing." Section 142S: "An obligation arlses elther from (1) the contract 
of the parties, or (2) the opération of law. An obligation arising from opération 
of law may be enforced In the manner provided by law, or by civil action or 
proceedlng." Section 1458: "A right arising ont of an obligation is the prop- 
erty of the person to whom It is due, and may be transférred as such." 

It is urged that tbese provisions do not in express terms distin- 
guish those tMngs in action tliat survive from those that abate upon 
the death of the owner. There may be some question as to the sur- 
vival of a thing in action arising out of a personal injury, but the 
thing in action in this case arises out of the violation of a right of 
property, which, by the express language of section 954 of the Civil 
Code, passes to the personal représentatives of the deceased- More- 
over, section 4 of the Civil Code provides the following rule of con- 
struction for its provisions: 

"The rule of the common law that statutes In dérogation thereof are to be 
strlctly constnied has no application to this Code. The Code establlshes the 
law of this State respecting the subjects to which it relates, and Its provisions 
are to be llberally constnied, with a vlew to efCect Its objects and to promote 
justice." 

If we foUow this rule, and construe the provisions of the Code lib- 
erally, with a view to effect its objects and to promote justice, we 
must détermine that the cause of action in this case survived to 
the administrator as assets on his hands, because the wrong which 
iB the subject of the action was not merely a personal injury inflicted 
upon the décèdent, and the damages claimed the measure of her 
bodUy or mental suffering, but the wrong was to the estate of the 
original plaintiff, whereby it became diminished in value. "It is now 
the gênerai American doctrine that ail causes of action arising from 
torts to property, real or personal, — ^injuries to the estate by which 
its value diminished, — do survive and go to the executor or adminis- 
trator as assets in lils hands." Pom. Bem. & Bem. Eights, § 147. 
We think, upon principle as well as authority, the cause of action 
in this case survived to the admimstrator. Judgment afflrmed. 
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OHABLESTON lOB MANUP'G CO. T. JOYOB. 

(Circuit Court of Appeala, Tourth Circuit Februaiy 7, 1893.) 

No. 34. 

WBiT OF Bbbob— RkviBw— Indbpinitb Objections to Evidbiîcb. 

On writ of error, spécifie objections to tlie admission of évidence wfll 
not be consldered wlien the gênerai IndefiMte objection made tliereto at 
tlie trial was properly overruled. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

Action by E. F. Joyce against the Charleston Ice Manufacturiag 
Company for damages sustained because of défendant'» refusai to 
alloW plaantiff to remove certain property from the promises of de- 
fendant Verdict and judgment were rendered for plainttEE, and 
a motion for a new trial was denied. 50 Fed. Kep. 37£ Défendant 
bringa error. Afftnned. 

Samuel Lord, for plaintifif ta error. 
J. P. K. Bryan, for défendant in error. 

Betore BOND and GOFF, Circuit Judges, and HUGHES, District 
Judge. 

GOFF, Circuit Judga This action was instituted by the défend- 
ant in error, E. F. Joyce, against the Charleston Ice Manufacturlng 
Company, plaintlEf iu error, to recover damages for the refusai after 
demand made by Joyce of that company to allow him to remove 
from the premises of the company his machinery, tools, derricks, 
and other implements used by him in his business of boring artesian 
wells. Joyce claimed that he was entitled to the immédiate posses- 
sion of the property mentioned, which he had placed on the premises 
of défendant for the purpose of digging a weU for it; and that 
défendant conttnued for the space of 36 days in its refusai to 
permit him to remove his machinery and other property, to his 
great loss and injury in the use of the same, in the obstruction of 
his calling, and the enforced idleness of his employé», which wrong- 
fui acts plaintiff alleged were done by défendant with iutent to 
inj-ure the plaintifif in his business and calling, to his damage $5,000. 
The answer of the défendant below is, in effect, a gênerai déniai, 
though it admits the plaintiff's title to the property, and its location 
on the preUiises of the défendant. The case was twice tried before 
u jury. On the first trial a verdict was retumed for the platatiff 
for the sum of $3,233, which was, on motion of the défendant, set 
aside by the court, on the ground that the damages foimd were 
excessive. On the second trial the jury found for the plaintiff 
the sum of $2,500 damages, wliich verdict the court refused to set 
asside, and entered judgment thereon. 

During the progress of the second trial défendant below objected 
to a question propounded a witness and to the introduction of 
certain évidence. The only question before this court is. as found 
in the bill of exceptions, as follows: 
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That In the pro?ress ol thls cause plalntUTa attomey exhlbited to Louia 
P. Hîirt. président ol the défendant company, and a wltness for défendant, 
tlieu under crosB-examlnatlon by plaintlfl, a bndneBS carâ, as follovw 

LOUIS P. HA.KT, 
Pres't Central Ice Company. 
Incorporated Under the Laws of Alabama;, 
ControUlng Ice Machines at 
New Orléans, Ala., Crescent City Ice Co. 
Mobile, Ala., Mobile Ice Go. 

Savannah, G-a., The Home Ice Mfg. Go. 

Charleston, S. C, Charleston Ice Mfg. Co. 

Birmingham, Ala., Avondale Ice Factory. 

Bnmswick, Ga., Brunswick Ice Mfg. Co. 

—The followlng questions being put and answers made: Question. Where 
■were you bomî Answer. Brook^, New York. Q. Where hâve you llved? 
A. At the âge of one year my parents removed to Cambridge, Massachusetts. 
I Ured there untU I was 29. I am now 38. Q. Where hâve you llved slnce 
then? A. In the south; mostly Savannah. Q. You hâve been In Savannah 
ten years? A. Nllie years. Q. Is that your business card (Indlcating.) A. 
Yea (Mr. Lord, defendant's attomey, objected to the last question, which ob- 
jection the court overniled, and permltted plaiutiff to put the question and 
take the answer, and to introduce the card in évidence. Thereupon, Mr. 
Lord then and there entered an exception.) 

This gênerai, indeflnite objection or exception is the only one found 
in the record. It does not appear that there was any spécifie 
ground of objection offered to the évidence at the time the exception 
was taken. It is now, in this court, claimed by plaintiff in error 
that "the private business card of the witness should not hâve been 
allowed to be put in eTidence, because clearly irrelevant, and in- 
tended and calculated to préjudice the minds of the jiuy." 

The rule is well established that the appellate court will only 
permit those matters to be assîgned for error that were brought to 
the attention of the court below during the progress of the trial, 
and then passed upon. Springer t. U. S., 102 U. S. 586, 593 ; Wood 
T. Weimar. 104 tJ. S, 786, 795. The suprême court of the United 
States, in the case of Burt»n v. Driggs, 20 Wall. 125, 133, speaking by 
Mr. Justice Swayne, on this subject said: 

"It is a rule of law tliat where a party excepta to the admission of testl- 
mony he is bound to state hls objection specifically, and In a proceedlng for 
error he is conflned to the objection so taken. If he assigna no ground of 
exception, the mère objection cannot avall hlm. In Htnde's Lessee y. Long- 
worth, this court sald: 'As a gênerai rule, we think the party ought to be 
conflned in examining the admissibility of évidence to the spécifie objection 
talien to it. The attention of the court is caUed to the testlmony in that point 
of View only.'" 

The necessity for this rule is so apparent, and the rule itself is so 
universally enforced by the courts, that further considération of the 
question is not required of us. The following cases show the prac- 
tice to be as we hâve stated, and demonstrate its wisdom and the 
importance of adhérence to it. Camden v. Doremus, 3 How. 530; 
Harvey v. TylCT, 2 WalL 328, 339; Beckwith v. Beau, 98 U. S. 266, 
284; Stebbins t. Duncan, 108 U. S. 32, 2 Sup. Ot. Eep. 313; Moulor 
V. Insurance Co., 111 U. S. 335, 337, 4 Sup. Ct Eep. 466; Burley v. 
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Bankj 111; F. S. 216^ 4 Sup. Gt Bep, 341; Bloek v. Darling, 140 U. 
S. 234, 11 Sup^. et. EeJ). «32; Eailroad Oo. v, Charless, 51 Fed. Eep. 
562, 5T1. ' We tïïririt'''(Slear that the court beltfw properly ovemiled 
the gênerai objection made during the triaJ, as recorded in th.e bill 
of exceptions, and it ia equally as clear that this court cannot, on writ 
of error, consider the spedflc objections made before it, and not 
presented to the court below. 

There are other questions raised by the assignaient of error, 
but they are not presented by the bUl of exceptions, and, as we 
understand the law, and view this case, we cannot consider them. 

The judgment oftàe court below is afflnned. 



In re SINO LBH. 

In re OHING JO. 

(District Ooiwt, W. D. Mlchlgan. February 28, 18^.) 

L Chinbbe— BjccLpsioui— Procekdinos— DuB Peocbss of Law. 

Th!? proTislon of tho Ohlnese exdurion act of May 5, 1892, for sammary 
procèedings before a commlssloner for the déportation of unauthorlzed 
persons, is not, by reason of its failure to aUow a jury trial, open to tlie 
objection that it opérâtes a déniai of due process of law; and such pro- 
cèedings do constitute due process of law, Inasmuch as they are tbose eu»- 
tomarlly employed in cases of simllar character. 

8. Samk— Evidence— BtTKDENOF Proop. 

The: provision of th9 exclusion act of May 5, 1892, that the person 
chargea is presumed to be guilty without the production ol any eyidence 
■.gainst hiitï, and must establlsh hls Innocence by affirmative évidence, is 
not répugnant to any provision of the fédéral constitution, nor does it 
violate ainy commoù-law raie of évidence; for the facts constituting a 
défense are peculiarly within the knowledge of the party chargea, and the 
burden is naturaJly uppn him. 

8. Bamb— Dbnial of Equai Pboteotion dp La-wb. 

Thèse acts are in pp ■wlse répugnant to the fourteenth amendment to 
the fédéral constltutlbn, as denying the Olilnese the equal protection of the 
laws; for that amendment is restrictive of the action of the several states, 
and has no référence to législation by congress. 

L Samb— Nattjbb op Pbnai,tt. 

The Imprlsonment provided for in the act of May 5, 1892, prlor to dé- 
portation, Is not a "pimishment," In the sensé of the cilminal law, but 1» 
merely a means of détention. 

5. Same — Habbas Coepus— Revibw— Pkiob Résidence. 

On habeas Corpus proceediugs by Ohlnamen Imprisoned by order of tho 
commlssloner, hls flniUngs of fact are not revlewable by the court; and 
hence it caimot bé ùrged as ground for the writ that petitloners are 
exempt by reason of th^ résidence hère prier to the passage of the act 
of 1882. 

On Application for Writ of Habeas Corpus. DeniedL 

D. E. Corbitt> for petitioners. 

I4. G. Palmer, Dist. Atty., and J. B. McMahon, Asst Dist Atty., feff 
tKe United Stages. 

SE^^EBENS, District Judge. The respondents in thèse cases,^ 
who are Çhineee persoflS, being fqund at Petoskey, in this dis- 
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trict, were arrested and taken before United States Ciommissioner 
Call upon tlie charge of being and remaining witMn tbe United 
States in violation of tbe acts of congress excludlng Chinese laborera 
who hâve entered thls country slnce the passage of the principal 
act in 1882. Upon a summary proceeding, such as is provided for 
by those acts, the respondents were on the 7th day of February 
found guilty, and thereupon the commissioner sentenced them to 
imprisonment at hard labor for the period of 20 days in the 
county jaU of Kent county, and adjudged that they be then re- 
moved to China. They were committed in accordance with that 
sentence, and on the 21st inst applied to the district judge for a 
writ of habeas corpus, alleging that they were in custody under 
the aforesaid sentence and order of the commissioner, setting it ont 
in fuU, and further alleging that they were not guilty, setting forth 
a fact which their counsel claims shows that they were not 
amenable to that proceeding, namely, that they were lawfully 
résidents in the United States prier to the passage of the act of 
1882, above referred to. The district attorney and his assistant, 
being notified, attended, and the grounds for the application for 
the writ were fuUy argued by counsel for the respective parties. 

Those grounds, as presented by counsel for the respondents, and 
strenuously urged, are that the provisions of the récent act of May 
5, 1892, prescribing the practice in such cases, and in pursuance 
of which the présent conviction was had^ do not provide due 
process of law, in that the proceeding is simimary, and affords 
no opportunity for a trial by jury, nor even a regular hearing in 
any court of justice; that they faU to give to ail persons the equal 
iwotection of the laws; that the statute of 1892 also déclares that 
without any évidence the party is presumed to be guilty; and that 
he can only establish his innocence by affirmative testunony, show- 
ing his right, — which, it is alleged, is contrary to the fundamental 
principles imbedded in the constitution of the United States. 
They further claimed the right to prove that the commissioner had 
no jurisdictîon by reason of the fact, as asserted, that the re- 
spondents were lawfully résident in the country before the passage 
of the act of 1882. No other objections are indicated by the péti- 
tion "or were presented in the argument. 

To us who live far inland, and not so much subject to the evils 
intended to be guarded against by thèse exclusion acts, the lines 
laid down for their enforcement may seem hard, and because such 
summary dealing with the rights of persons are ont of the common 
order to which we are accustomed, and are liable to produce in- 
justice in many cases on account of their summary expédition 
and the presumption against the prisoners, they may seem severe; 
but if the power résides in congress to enact such provisions, the 
discrétion whether it will do so rests in the lawmaking power, and 
the courts must présume it was exercised upon suflftcient reasons. 

In support of the several objections on behaJf of the respondents 
enumerated above, it was insisted, flrst, that certain rights are 
guarantied by the constitution to ail persons within the jurisdic- 
tîon covered by it, among which is the right to a trial by a jury 
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of any fact upon the issue of which. a man may be deprired of his 
Uberty, and expelled frpm the country, and that this is what is re- 
quired by due process pf law. But it is erroneoua to suppose that 
due process of law neicessarily implies a trial by jury, or even a 
trial bef ore a court organized according to common-law forms, 
and proceeding according to common-law methods. That is due 
process of. law which is according to the method of légal pro- 
ceedings emplbyed in similar cases. Murray's Lessee v. Improvement 
Co., 18 How. 272. Therearea great variety of spécial cases in which, 
on account of the necessity for prompt action, and becausè the regular 
course of proceedings in a court of justice by jury trial would 
inrolve delay, and contravene tbe object sought to be attained by the 
proceeding, it has always been customary to adopt a summary 
metbod. That is one o-f the principal rea^ons for tiie adoption of 
such proceedings, and tiiere is ground for supposing it to hâve been 
a controlling one in the enactment in question. Other cases which 
might be tostanced where summary methods are customary are 
where.steps must be taken to prevent the spread of a pestilence or 
such. mischiefs, and under treaty stipulations for the extradition 
of (3'imtnals. If the process is customary, it is that which is due. 
It is easy to see that the présence of this class of persons was re- 
garded.by.congress as dangerous to our society and institutions, 
and that the gênerai purpose of thèse exclusion acts is effectuaUy 
and promptiy to exclude their admission into the country, and to 
expel theiu if they hâve already gained a foothold. 

ït ca>iuiot be doubted that congress has power to prevent such 
persons, being aliens, from entering the country, and the reasons 
which support that power are equally cogent to authorize it to 
expel them after they hâve become résidents. This right has been 
asserted ^t many periods of our history in diplomatie correspond- 
ence, and js in consonance with. the doctrine of publicists who hâve 
written upça the subject as a branch of international law. Chae 
Chan.Ping V. U. S., 130 U. g. 581, 9 Sup. Ct. Kep. 623. The case 
therefore faJls within the range of that class where summary 
proceedings are admissible because customary. 

Second. It is sald that the right of the respondent is vîolated 
because a presumption is raised against him, and the burden laid 
upon him to prove his exemption. No distinct provision of the 
constitution is invoked to support this proposition, but it is said 
to be contraiy to fundamental principles. The force of the objec- 
tion, though it sounds plausible on its statement, is seen to grow 
weaker when we take tnto view the circumstances. The person 
brought before the commissioner is one of a class which, by the 
terms of the statu te, is obnoxious to its opération. That must 
appear before the gênerai jurisdiction can be exercised, and since, 
generally, liât class is interdicted, he can only escape the common 
lot upon ils appearing that he is not within the gênerai con- 
demnatiop. The means of showing this are presumably in his own 
control. it ffO^id be ejtremely inconvénient, and probably in most 
instances impracticable, for the government to bring proof of the 
négative, fa^t that the respondent is not within t£e exemption. 
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Such circumstances are the basis of the nile of évidence which 
devolves tlie burden on tiie party who presumably bas the best 
means of proving the fact. But, wbatever the rule which by 
the common law would be applicable to trials, it cannot be afflrmed 
that in such conditions the législature cannot prescribe such a rule 
of évidence. It is worthy of suggestion in this connection that 
thèse persons who presumably know what this provision of the law 
affecting them is, may provide themselves with the certificate from 
the coUector which would be évidence of their right, and, thus 
armed, could saf ely wander from their customary résidence. 

Third. In behalf of the respondents it is also said that this statute 
dénies to them the equal protection of the law, and is therefore void, 
and section 1 of the fourteenth amendment is invoked; but to this it 
must be answered that the inhibitions of that section are laid upon 
the action of the several states, and hâve no référence to législation 
by congress. The amendment does not even compel the state to 
award a trial by jury. Walker v. Sauvinet, 92 U. S. 90. 

Fourth. In respect to the allégations in the pétitions that the re- 
spondents are not liable to the proceedings which the commissioner 
has adjudged to be taken against them because they are exempt by 
reason of their résidence in the United States prior to the passage 
of the law of 1882, it is elear that I cannot, on this application, or 
on the return to the writ if one should be awarded, review the flnd- 
ing of the commissioner. In re Luis Oteiza y (Portes, 136 U. S. 330, 
10 Sup. Ot. Eep. 1031; Stevens v. Puller, 136 U. S. 463, 10 Sup. Ct 
Eep. 911; Horner v. U. S., 143 U. S. 207, 12 Sup, Ct Kep. 407. The 
question whether the respondent was subject to the proceedings was 
one within the jurisdiction of the commissioner. Homer v. U. S., 143 
U. S. 207, 215, 12 Sup. Ct Kep. 407. Under section 13 of the act of 1884 
it may be that an appeal could hâve been taken from that flnding. 
Whether that section survives the enactment of the act of 1892 it is 
unnecessary to détermine. No appeal was taken, and the time there- 
for had expired before the présent application. The foregoing con- 
clusions cover ail the grounds stated in the application or urged by 
counsel, upon the most libéral interprétation. 

If the view taken of the statute of 1892 by Judge Billings in U. S. 
V. Hing Quong Chow, 53 Fed. Eep. 233, (in which he holds that it 
should be construed, not as creating a criminal offense, but as pre- 
scribing merely a method of removal, and requiring certain détention 
as an incident,) is correct, — as I am inclined to think it is, — the sen- 
tence in this case, so far as imprisonment is concemed, should bave 
been that the respondent should be imprisoned untU he should be 
deported, but not longer than one year. The sixth amendment to the 
constitution secures to the accused person in ail criminal proceedings 
the right to a trial by jury, and to like effect is the third paragraph of 
the second section of article 3. This statute does not make provision 
for such a trial. It is clear, therefore, that the statute in question 
cannot be construed as creating a criminal offense, or as declaring 
a punishment appropriate thereto, without rendering it obnoxious 
to the sixth amendment. It is a rule of construction that, if a stat- 
ut© is upon one construction in conflict with the constitution, and 
v.54F.no.2— 22 
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upon anOther is not so, the latter construction, if a fairly possible one, 
aàOuId^ê àdopted, evén though it seènas the lèss natural meaning of 
thè tèfiilS employed. It is necessary, therefore, to kold that the im- 
^risonnient providéd for in the act is not a ptmishnaent, but a mère 
ttieana Of détention. The sentence in this case was that the respond- 
ant should be imprisoned for 20 dàys, and then renioved, etc. In my 
opiiLiouj the petitioners woidd bé erititled to the writ for the pur- 
t>ose of relief from that portion of the sentence which prescribes 
j, definité tenu of imprisonment, but that term has expired. The 
other part of the comtoissionel^s prder was, nevertheless, proper 
apon hirf âhding of the fact, and is probably valid, notwithstand- 
ing the irregular part. Thèse applications aUegé that the respond- 
ents are in the custody of the mârshal, the theory seeming to be 
that thë custody of the jailer has been subordinate to that of the 
marshal. From some indications outside the record, I am anxious 
lest thèse proceedingsoperate unjustly, in a large sensé, though I 
hâve no doubt the conunissioner acted upon the best light he 
had before him. Thèse respondents (there are two of them in like 
plight, Who make separate applications) are mère youths, arrested 
at a considérable distance from their résidence, and are condemned 
to be traûsported away from the relatives and friends they may 
hâve in thîs country, and to be landed anywhere in a wide empire, 
— it mày be 1,000 miles from the place which they left in their 
childhood; but I cân see no way for the court to avoid the danger of 
what may seem to be a wrong, consîstently with law, unless the dis- 
trict aitbmey, in view of the iiregulàrity of the proceedings, will 
consent that the writs may go, and thereupon the prisoners may be 
discharged, to the end that new proceedings may be instituted, when 
the respondents may hâve more ample opportunity for presenting 
their défense. It must be admitted that this might seem a rather 
free exercise of authority, but it would hâve the quality of mercy. 
If such consent is not given, inasmuch as the marshal has the cus- 
tody of the prisoners for the purpose of déportation, the writs must 
be denied. 

Upon the reading of the foregOing opinion, the district attomey 
announced that he did not feel at liberty to consent to the allowance 
of the writs, and thereupon the déniai of the writs is made absolute. 
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No. 7,894. 

Crvn, RiSHTS— COHSPIHACT AGAINST CiTIZBNS— RBVENTJB OFFICKRS. 

Beveniu offloera engagea in a search tar dlstlUed spMts oonoeated te 
évade payment of thé revenue tax, for the purpose of mâkln g selsnire ttier»- 
of, are exerdsing a right seoured to them by the laws of the UnlteA 
States, and flXL Indictment aUe^ng the kltUHg by défendants of such offloeni 
whlle ezerdsing such right, and While défendants were engaged In a coa- 
■piisogr to Injure or oppress such offloera, sufiSdenUy charges the oflena* 
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prescribed by Kev. St § 6509, provldlng for the puidalimeiit of a felony 
eommltted In the act of vlolatlng section 6508, which denotinces conspiracy 
to injure or oppress any dtlzen exercsising any rlgtt seoured to Mm by tUe 
constitution or laws of tlie United States. 

8. SaMB— RiGHTS OF C1TIZBN8 TO HOIiD OFFICE AND ExEBCISB ITS FUNCTIOIfS. 

An office is a public employment, and In the performance of its functions 
the citizen selected to represent the sorerelgn is in the exercise of both a 
prlvate right or privilège and public duty, and a conspiracy to blnder, 
oppress, and injure hlm la the discharge of such functions cannot bo 
regarded as direoted solely agaùist the ofliclai in lils représentative char- 
acter, but must be considered as also against the citizen exercistag or 
enjoylag the right or privilège of acceptlng public employment and enga- 
gtng ta the administration of its fimctlons. 

At Law. Indictment of Andrew J. Patrick, James Epps, and 
Morgan Petty for conspiracy and murder, under Rev. St. §§ 5508, 
5509, Défendants demur to the indictment. Overruled. 

Demurrers to indictments based on the same acte were heretofore 
Bustained. See 53 Ped. Rep. 356. 

John Ruhm, U. S. Atty. 

Jas. H. Holman and Lamb & Tillman, for défendants. 

JACKSON, Circuit Judge. The défendants are indicted nnder 
the flrst clause of section 5508 and also 5509 of the Kevised Statutes 
of the United States, which provide that, "if two or more persons 
conspire to injure, oppress, threaten, or inttmidate any citizen in 
the free exercise or enjoyment of any right or privilège secured to 
him by the constitution or laws of the United States, or because of 
his having so exercised the same," they shaU be subject to line 
and imprisonlnent, and be inéligible thereafter to any office or place 
of honor, profit, or trust created by the constitution or laws of the 
United States; and, further, that (section 5509) "if, in the act of 
violating any provision in the • ♦ ♦ precedùig section, any 
other felony or misdemeanor is committed, the offender shall be pun- 
ished for the same with such punishment as is attached to such 
felony or misdemeanor by the laws of the state in which the offense 
is committed." 

The indictment contains three counts, each of which substan- 
tially charges that the défendants, on October 17, 1892, in the 
county of Lincoln and district of middle Tennessee, within the juris- 
diction of this court, committed the crime of murder while in the 
exécution of an unlawful and felonious conspiracy with one another 
and with other unknown persons, to injure, oppress, threaten, and 
intimidate certain designated citizens of the United States in the 
free exercise and enjoyment of a right and privUege secured to 
them by the constitution and laws of the United States. In each 
count of the indictment the citizens of the United States against 
whom the conspiracy to injure, oppress, threaten, and intimidate 
in the free exercise and enjoyment of a right and privilège secured 
to them by the constitution or laws of the United States is alleged 
to hâve been made and directed were J. L. Spurrier, S. D. Mather, 
and S. Creed Cardwell, deputy collectors of internai revenue, and 
E. S. Robertson and J. E. Pulver, deputy marshals of the United 



340 FEDEEAL BEPORTER, vol. 54. 

States in and for the middle district of Tennessee, and David L. 
Harris, summoned and acting as a "posse;" and the particnlar 
riglit and privilège alleged to hâve been secured to them by the 
constitution or laws of the United States, and in the free exercise 
and enjoyment of which the conspiracy was formed and prosecuted 
to injure, oppress, threaten, and tntimidate them, was the duty, 
right, and privilège on the part of the said Spurrier, Mather, and 
Cardwell, as depuly collectons of internai revenue, to make searches 
for and seizures of distilled spirits upon which the tax imposed 
by the laws of the United States had not been paid, and, on the part 
of the said Eobertson and Pulver, as deputy marshals, and of said 
Harris, summoned as a posse, to aid and assist in the search for and 
seizure of such distilled spirits and in the arrest of persons who 
might be discovered in possession of such distilled spirits. It is 
then charged that on the day and in the county and district afore- 
said said parties, aU being citizens of the United States, were, in 
the exécution of this said duty, and in the exercise of their said 
right and privilège, searching for a quantity of distlUed spirits 
upon which the tax due the United States had not been paid, and 
which had been unlawfully concealed by a person or persons to the 
graûd jurors unknown, and were endeavoring to seize the said dis- 
tilled spirits so unlawfully concealed, when and where the défend- 
ants and other persons to the grand jin-ors unknown, in the prose- 
cutioh of their said conspiracy, did unlawfully and feloniously dis- 
charge deadly weapons, to wit, guns, rifles, and pistols, at said 
collectors and their aids, being then and there in the discharge of 
their duty, and in the exercise of their said right and privilège, 
with the intent to coiomit bodily injury upon them, and to deter and 
prevent them from discharging their duty and exercising their said 
right and privilège; that in the act of prosecuting their said con- 
spiracy said défendants and other persons unknown concealed them- 
selves and lay in wait at or near the place where said ofiScers and 
aids were in the discharge of their duty and exercise of their said 
right secured to them by the constitution and laws of the United 
States as aforesaid, and from their place of concealment, by the 
discharge of said guns, rifles, and pistols, did willfully, deliberately, 
maliciously, premeditatedly, with nialice aforethought, unlawfully 
and feloniously kill and murder the said J. L. Spurrier, S. D. Mather, 
and 5. Creed Cardwell, thereby coÉamitting the felony of murder in 
the flrst degree, contrary to the statute of the United States in 
such cases made and provided, and against the peace and dignity 
of the United States. 

The second and third counts of the îndictment, after charging the 
same unlawful and felonious combination, conspiracy, and conféd- 
ération on the part of défendants, by and between tîtiemselves and 
divers other evil-disposed persons, whosè names are unknown to the 
grand jurors, to injure, oppress, threaten, and intimidate said Spur- 
rier and others, who were then and there citizens of the United 
States, in the free exercise and ènjbyment of the aforesaid right and. 
privilège secured to them by the laws of the United States, and the 
willfnl, deliberate, malicious, premeditated, unlawful, and feloni- 
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ous killing of said Spurrier, Mather, and Gardwell, with malice 
aforethought, as aforesaid, in pursuance of said combination and 
conspiracy, and in the prosecution thereof, while said Spurrier and 
his associâtes and assistants were in the exercise of their right and 
privilège of making search for distilled spirits on which the tax 
imposed by the laws of the United States had not been paid, and 
which had been Tinlawfully, and contrary to the statutes in such 
cases made and provided, concealed, — ^further averred that they, 
the said E. S. Eobert;son and J. E. Pulver, as deputy marshals of the 
United States, were duly called npon and authorized, not only to aid 
and assist the said Spurrier, Mather, and Gardwell in the search 
for and seizure of such distilled spirits and in the arrest of i)er8ons 
who might be discovered in possession of or having concealed such 
distilled spirits, but also to protect said Spurrier, Mather, and 
Cardwell from the assault of the défendants and other evil-disposed 
persons, and that it was the right and privilège of said Spurrier, 
Mather, and Cardwell. citizens as aforesaid, under the constitution 
and laws of the United States, to be secure in their persons from 
bodily harm and injury while they were exercising the functions 
of their ofQces in making searches for and endeavoring to make 
seizures of distilled spirits as aforesaid, upon which the tax im- 
posed by the laws of the United States had not been paid, and 
which had been unlawfully concealed. 

The défendants hâve demurred to the indictment, and to each 
count thereof, on the ground that no offense against the United 
States, or within the jurisdiction of this court, is charged; that 
the offense committed, if any, was against the laws of the state of 
Tennessee, and of which the courts of that state hâve exclusive 
jurisdiction; that there is no such right and privilège secured to 
citizens by the constitution and laws of the United States as there 
set ont in the several counts, and alleged to hâve been conspired 
against; that sections 5508 and 5509 of the Eevised Statutes of 
the United States, upon which ail the counts of the indictment pur- 
port to be founded, do not create the offense charged, nor authorize 
a prosecution in this court upon the facts alleged, but hâve for 
their object the protection of citizens in the free exercise and en- 
joyment of aU the rights and privilèges secured to them as citizens 
by the constitution, and not for the protection of offlcers of the 
United States engaged in the performance of duties as such; that 
the offense charged cornes properly under the provisions of sections 
5440 and 5447 of the Eevised Statutes of the United States, relating 
to conspiracies against or to defraud the United States, and to 
the résistance of oflBcers of the customs, and not under sections 
5508 and 5509 ; that ail the counts of the indictment are predicated 
upon the assumption that the exercise and performance of the 
functions, powers, and duties of an offlcer of the United States as 
an officiai is identical with the free exercise or enjoyment of a right 
or privilège secured to a citizen as such, and are therefore bad; 
and that tiie allégations and averments of the flrst, second, and third 
counts do not show any right or privilège of said persons (Spurrier 
and associâtes) as citizens, and secured to them as such by the 
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coflstitiUj»» car' laws of the Uaited States, were eitlier interfered 
with, of-BOti^t to be interfered with, by défendants, but ail the 
acts c^n^kiinëd of therein were résistance to and injury of officers 
in the diachîtogejof ofiBcial duty. 

It is inot déemed neceesary to consider and pass upon thèse vari- 
ons objectionsi to the indictment separately. They résolve them- 
selves into the graieral question whether the facts alleged and charged 
constituté any crime or offense against the United States under 
sald sections 5508, 5509, Eev. St.; in other words, wliether said 
sections hâve any application to eitizens who, as agents or officers 
of the national govemment are discharging functions conferred, 
or exercislng rights and privilèges secured, by its laws and primarily 
for its beneflt; or are the provisions of said sections Umited and 
conâned to the care of eitizens in the exercise of such purely personal, 
private, or political rights and privilèges as are secured to them 
only as eitizens by the constitution and laws of the United States? 
The contention of the demurrants is that the right ot privilège in 
the free exercise or enjoyment of which the conspiracy to injure, 
oppress, threâiten, or intimidate any citizen must be directed, as pro- 
vided by the statute, relates alone to such right or privilège as is 
secured to him in his personal and îndividual capacHy as a citizen, 
and which he may exercise or abstatn from exercising at his own 
option or pleasiu^ and does not ëxtend to or include any right or 
privilège which a citizen as an officer or agent of the United States 
may be in the exercise of under their authority, and whoUy or in 
part for their beneflt. Upon the assumption that this is the true 
construction of section 5508, it is claimed that the several counts of 
the indietment only charge a conspiracy to injure, oppress, obstruct, 
or interfère with tiie designated persons in tiie exercise of a right 
or privilège secured to them by the constitution or laws of the 
United Stateaj' not as eitizens, but as ofaoers in the exercise of 
officiai duty, right, or privilège, and hence does not corne withln 
the purvlew of Said section, so as to bring any act, however criminal 
in its character, committed in the course or prosecutlon of such 
conspiracy, within the provision of section 5509, and subject the 
conspirators to its penalties. It is undoubtedly true, as claimed by 
counsel for défendants, that, if the conspiracy charged does nob 
corne within the provisions of section 5508, no criminal act committed 
in pursuance of such conspiracy, or in carrying it into exécution, will 
be covered by or punishable under section 5509. The question pre- 
sented, therefore, is narrowed down to this: Does the conspiracy 
so charged in this indietment corne within the first clause of said 
section 5508? 

While the cases which hâve arisen under sections 5508, 5509, 
Bev. St., and which hâve been decided by the suprême and circuit 
courts of the United States do not meet and settle the précise ques- 
tion hère presented, they hâve settled beyond doubt the constitu- 
tionality of said sections, and placed sudi construction upon sec- 
tioii 5508 that^ to bring a case within its provisions, two tldngs or 
conditions must coexist, and be distinetly alleged: First, the per- 
8on whom the conspiracy is intended to injure, oppress, threaten, or 
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intimidate, must be a citizen of tlie United States; and, secondly, 
the right or privUege ui the exercise or enjoymeivt of wMoh he is 
or has been engagea and on account of which. the conspiracy is di- 
rected against him, must be one secured to him, not by tbe state, but 
by th.e constitution or laws of the United States. It is clearly al- 
légea in the indictment under considération that tbe persons con- 
Bpired against were citizens of the United States. The particular 
rights and privilèges averred in the indictment as being secured to 
them by tbe constitution or laws of the United States, and in the 
exercise of which, it is alleged, the défendants combined, conspired, 
and confederated to injure, oppress, threaten, intimidate, and ob- 
struct them, are the following, viz.: As to Spurrier, Mather, and 
CardweU, "the duty, right, and privilège to maJie search for and 
seizure of distilled spirits upon which the tas imposed by law had 
not been paid, and which were concealed," and also "the right and 
privilège to be secure in their persons from bodily hann, Injury, as- 
saults, and cruelties while exercising the functions of their office 
in maidng searches and seizures of such distflled spirits;" and as to 
Eobertson, Pulver, and Harris, "the duty, right, and privilège to 
aid and assist in the search for and seiziire of distilled spirits upon 
which the tax ûnposed by law had not been paid, and which were 
concealed, and va the arrest of and to arrest persons who might be 
discovered in possession of or having concealed such distilled spirits, 
etc., and the duty, right, and privilège to protect Spurrier and his 
associâtes from bodily harm and injury, assaults," etc., while exer- 
cising their functions. The allégations of the indictment as to the 
conspiracy to prevent said parties from exercising their designated 
rights and privilèges, or to injure, oppress, and interfère with them 
in the exercise of the same, and the acts done in pursuance of such 
conspiracy, resulting in the killing of Spurrier, Mather, and Card- 
weU, are ail stated with reasonable and suiïicient certalnty and 
précision to satisfy and comply with the requirements of the law 
and good pleading, provided the rights and privilèges described are 
such as corne within the meaning of section 5508. 

In respect to citizenship, and the rights and privilèges incident 
thereto, it should be borne in mind that we hâve in the political 
System of this country, since the adoption of the fourteenth amend- 
ment to the constitution, if such did not previously exist, both a 
national and state citizenship, corresponding with our dual form of 
govemment, state and fédéral, which owes allegiance to and is sub- 
ject to the jurisdiction and entitled to the protection of each govem- 
ment withia the sphère of their respective sovereignties. "The 
same person may be at the same time a citizen of the United States 
and a citizen of a state; but his rights of citizenship under one of 
thèse govemments will be différent from those he has under the 
other. The govemment of the United States, although it îs, within 
the scope of its powers, suprême, and beyond the states, can neither 
grant nor secure to its citizens rights or privilèges which are not 
expressly or by implication placed under its jurisdiction. Ail that 
•cannot be so granted or secured are left to the exclusive protec- 
tion of the states." U. S. v. Cruikshank, 92 U. S. 542. Speaking 
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generally, the coDStitution and laws of congress add nothing to the 
riglits of one citizen as against another, nor do they aim to pro- 
tect 6ne, citizen from personal injury or violence by another within 
the limita of a stata Thèse are matters coming properly within the 
Boveréignty and jnrisdiction of the states. But in respect to rights 
and privilèges derived from the United States, or seciu'ed by ttieir 
constitution or laws, and exercised by their authority, within the 
Bcope of their powers and the sphère of their jurisdiotion the gên- 
erai goféfnment may, linder the legi^ation of congress, protect its 
citizensl Now, in the présent case^ it is not questioned, nor does 
it admit of question, that the foregoing duties, functlons, righta, or 
privilèges in the exercise of whlch the designated parties were con- 
Bpired àgâ-inst were in no sensé dépendent upon, derived from, or 
secured bjr the constitution or laws of the state of Tennessee, but 
were wholly dépendent upon and seciu^d by the constitution and 
laws of the United States. The state had no authority or juris- 
diotion whatever over said duties, rights, or privilèges, or the sub- 
ject to wMch their exercise related. They had no existence prier to 
or apart froin' the constitution and laws of the United States, 
which creàted and sanetibned their exercise. Neither had the state 
any coûtroï,, supervision, or direction over the persons representing 
the national govemment in the discharge of said duties, or in the 
exercise p^ such rights, whUe they acted within the llne of the 
authority cohferred upon them; but such contxol, supervision, and 
direction, as well as th0 primary duty and obligation of protecting 
them whjle engaged in the exécution of their functions and in the 
exercise of the. rights and privilèges with which they were invested, 
rested upon th^ United States. The provisions of tlié statutes relat- 
ing to the rights and privilèges whlch the parties conspired against 
were exetcising when the offenses were committed are found gen- 
erally in sections 788, 3148, (Act March 1, 1879,) 3172, 3176, 3177, 
3453, Eev. St. U. S., and tiie duty and obligation of the national 
govemment tô protect its officers and agents as declared in the 
décisions hereafter referred to. If, therefore, the particular rights 
and privilèges deseribed are within the purview, true intent, and 
meaning of section 5508, nothing is wanting to give validity to the 
indictment, inàsmuch as the parties exercising such rights and 
privilèges are averred to be, or to hâve been, citizens of the United 
States. It is beggingthe real question, or evading it, to say thaï 
said rights or privilèges were not secured by thé constitution or 
laws of the United States to the designated persons exercising the 
same and conspired against as citizens, or did not belong to them 
as citizens in common with ail other citizens of the United States. 
The statute appliés to any citizen in the exercise "of any right or 
privilège secured to him by the constitution or laws of the United 
States." Thîs language does not intflcate or fairly imply that the 
right or privilège secured and exercised must be such right or privi- 
lège as Is common to ail citizens of the United States as such. 

While section S508 is taken, with some slight changes, from sec- 
tion 6 of the enforcement act of May 31, 1870, its construction and 
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applicJition has not been limited and confined to the protection of 
the civil rights of citizens, which said enforcemènt act was designed 
to protect. Thia will clearly appear by a brief référence to the cases 
which hâve since arisen under said section 5508. Thus in the case 
pf U. S. V. Cruikshank, 92 U. S. 542, the rights alleged to liave been 
intertered with ôr prevented by the conspiracy were not in fact se- 
cured by the constitution or laws of the United States, as claimed; 
but in rœpect to that portion or count of the indictment wliich 
averred that the conspiracy was intended "to prevent them in the 
teee exercise of the right to peaceably assemble with each other 
and other citizens for a peaceable and lawful purpose," the court, 
while holding this was defective and bad, said: 

"The rlght of the people peaceably to assemble for the purpose of petttton- 
Ing Gongress for a redress of grievances, or for anything else connected with 
the powers and dutles of the national govemment, Is an attribute of national 
dtizenship, and, as such, nnder the protection of and guarantled by the United 
States. If It had been alleged In the indictment that the object of the défend- 
ants was to prevent a meeting for such purpose, the case would hâve been 
wlthln the statute and withln the scope of the soverignty of the United 
States. Such, however, Is not the case. The ofCense, as stated in the indict- 
ment, wlll "be made out if it be shown that the object of the conspiracy was to 
prevent a meeting for any lawful purpose." 

In Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. Rep. 152, the 
indictment charged that the défendants conspired to intimidate a 
citizen of African descent in the exercise of Ms right to vote for a 
member of congress of the United States, and that in the exécution 
of such conspiracy they beat, bruised, wounded, and otherwise mal- 
treated him. It was held that this conspiracy was embraced within 
the provisions of section 5508 of the Revised Statutes, because the 
political right of such a voter to protection from violence in the 
exercise of his privilège was secured by the constitution of the 
United States. In the case of U. S. v. WaddeU, 112 U. S. 76, 5 Sup. 
Ot. Eep. 35, the particular right in the exercise of which a citizen 
was conspired against was that of remaining on the land upon 
which, under the laws of the United States, he had made a home- 
stead entry, a sufiEîcient time to entitle him under the statute to a 
patent therefor. This right being secured to him by the laws of 
the United States, the conspiracy against him in its exercise came 
within the provisions of section 5508. In Logan v. U. S., 144 U. S. 
263, 12 Sup. Ct. Rep. 617, the particular right involved was that of 
a citizen in the custody of the United States marshal, under a lawful 
commitment, to be protected against a conspiracy to oppress, injure, 
or maltreat him. This was a private right, implied from the duty 
and obligation of the government to protect the citizen while thus 
in its custody. This right of a citizen in custody of the United 
States marshal, under a lawful commitment, to answer for an of- 
fense against the United States, to be protected against lawless vio- 
lence, was held to be such right or privilège secured by the consti- 
tution and laws of the United States as said section 5508 was in- 
tended to protect against a conspiracy to interfère with. In that 
case it is àrectlv declared that said section is not limited to politi- 
cal rights of citizens. In U. S. v. Lancaster, 44 Fed. Rep. 885, the 
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particulalr right or privflege described was that of a citizen of an- 
other State, whohad obtaiUed a judgment in ejectment in tàe United 
States circuit court for thé Bouthem district of Georgia, to prosecute 
contempt proCëëdings in Said court against a party who had yio- 
lated an injunctiôn granted in the cause. The conspiracy was di- 
rected âgainst the plaintiff's agent in the exercise of this prirate 
right to institute and prosecute such eontempt proceedings, and was 
held to Corne wîthiii the purview of section 5508. It wUl be ob- 
served that none of the foregoing rights or privilèges in the exercise 
or enjoyment of which the citizen was conspired against were spe- 
cially embraced or included in said enforcement act of May 31, 
1870, but depended upûn and were secured by other statutes or çpn- 
Btitutional provisions. The proposition that said section 5508 should 
be read and construed in the light of the objects and purposes which 
said act of Slay 31, 1870, was designed to cover and protect, and 
should hot beèxtended to ôthêr rights secured by law, cannot, there- 
fore, be sustaihed. 

It is said by the court in U, S. v. Waddell, supra, that section 
5508 is cftt^fùlly limited in "its opération to an obstruction or op- 
pression in the free exercise of a right or privilège secured by the 
constitution or laws of the United States, or because of his having 
exercised such right; * * * that the protection of this sec- 
tion extends to no other right, — ^to no right or privilège dei)endent on 
a law or laws of the state. Its object is to guaranty safety and 
protection fo persons (citizens) in the exercise of rights dépendent 
upon the laws of the United States, including, of course, the consti- 
tution and treaties as well as statutes, and it does not, in this sec- 
tion, at least, design to protect any other right. * * * Wherever 
the acts complained of are of a character to prevent this, or throw 
obstruction in the way of exercising this (fédéral) right, and for the 
purpose and with the intent to prevent it, or to injure or oppress a 
person because he has exercised it, then, because it is a right as- 
serted under the law of the United States and granted by that law, 
those acts come within the purview of the statute and of the con- 
stitutional power of congress to make the statute." It is further 
stated in this case that, if the acts complained of were the resuit 
of an ordinary quarrel or malice, they would be cognizable under the 
laws of the state and by its courts, — ^that is to say, mère acts of 
Personal violence by one or more citizens against another are mat- 
ters of state jurisdiction; but, when the conspiracy is to injure or 
oppress a citizen in the exercise of a right or privilège secured by 
the constitution and laws of the United Statep, the wrongful acts 
done in its exécution become offenses within the jurisdiction of the 
United States under said section. In other words, when a con- 
spiracy is directed against a citizen in the exercise of a fédéral 
right or privilège, with intent and purpose of preventing or obstruct- 
tug the exercise or enjoyment of such right or privilège, there is an 
Interférence with national authority, and the criminal or unlawful 
acts done in pursuance thereof are included in the provisions of the 
statute, and corne within the legitimate cognizance of the United 
States and their courts. 
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In Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. Eep. 656, 763, thé 
person conspired against was in the exercise of a right secured by 
treaty, but, belng an alien, it was held that the case did not corne 
within either clause of section 5508. If the party aflected or in- 
jured by the conspiracy had been a citizen, it is clear that the offense 
chargea would hâve been embraced by the provisions of said section. 
In the Case of Neagle, 135 U. S. 1, 10 Sup. Ct Eep. 658, the authority 
and duty of the gênerai government to protect its officiais, to com- 
mand and enforce obédience to its laws, and keep the peace of the 
TJnited States, as contradistinguished from the peace of a state, ia 
strongly maintained, even in the absence of any aot of congress on 
the Bubject. And in Logan v. U. S., supra, Mr. Justice Gray, after 
a full review of the préviens cases under this section in question, 
clearly asserted the right and duty of the government to protect 
against lawless interférences or violence not only prisoners in its 
custody, but aU the officers charged with and engaged in the exécu- 
tion of its laws. The gênerai principles clearly announced and appUed 
in that case hâve a direct bearing upon, if they do not settle, the 
questions involved in the case at bar. Under the authority of that 
décision, if the défendants had been found in possession of the con- 
cealed spirits on which the tax imposed by law had not been paid, 
for which search was being made, and had been arrested by the 
deputy collectors or their associâtes and assistants, the deputy 
marshals, and, while in custody, had been injured by lawless violence 
under or in pursuance of a conspiracy to defeat or deprive i^hcm of 
the protection to which they were entitled, the conspirators would 
hâve committed an offense within the purview of section 5508. It 
would be a strange construction of the statute to hold that their 
rights to protection would be provided for and secpred against con- 
spiracy while in custody, but that the parties invested with the sov- 
ereign's express sanction or direction to make the arrest and retain 
them in custody, would not be entitled to any protection against a 
like conspiracy intended to prevent or obstruct them in exercising 
the right conferred. Is it to be said that the duty of the national 
government to protect its citizens in the enjoyment of rights or 
privilèges secured by its constitution or laws, and intended for their 
private advantage or voluntary exercise, is greater, or rests upon a 
higher obligation, than the duty of protection which it owes to 
those same citizens, when exercising rights and privilèges conferred 
by law and intended primarily for its beneflt? In a gênerai sensé, 
the national government, as a political organization, ia interested 
in the maintenance and préservation of any right or privilège se- 
cured to its citizens under its constitution or by its laws, enacted 
in pursuance of the sovereign power conferred upon it; and, co- 
extensive with such rights or privilèges, whether they relate to or 
concern private or public interests, it has the authority, if not the 
duty, of extending its protection. In çaJling upon a citizen to act 
as its agent or officer, in the exercise of a right or privilège secured 
by its constitution or laws, the duty of protecting the citizen therein 
is certainly as great, if not greater, when such right or privilège 
concems tilie government, representing the entire political commu- 
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nity, as when it relates to the indîvidual alone, and rests witMn 
his option to exercise or not. In Ex parte Yarbrough, 110 U. S. 662, 
i Sup. Ot. Eep. 152, the point was made that the parties assaulted 
were not ofiScers of the United States, and their protection, in exer- 
eising the right to vote, did not stand upon the same ground, but 
Mr. Justice Miller, speakîng for the court, said: 

"The distinction Is not well taken. The power in elther case arises ont of 
the clrcnmstaace that the function in which the party la engagea, or the right 
wbich he la about to exercise, is dépendent on the laws of the United States. 
In both cases it is the duty of that govemment to see that he may exercise thia 
right Ireely, and to proteot hlm from violence wMle so doing, or on accovnt 
of so doing. This duty does not arise solely from the Interest of the party 
concemed, but from the necessity of the govemment itself, tihat its service 
shall be free from the adverse influence of force and fraud practiced on Ita 
agents." 

It is not necessary to attempt, if it were practicable, a deflnition 
of ail the rights, privilèges, and immunities of citizens of the United 
States, secured by the constitution or laws, which are or may be 
protected against conspiracy in their exercise or enjoyment under 
said section 5508. In Orandall v. Nevada, 6 Wall. 36, among other 
rights incident to national citizenship there enumerated, is said to 
be the right "to share [the government's] offices, and to engage in 
administering its functions." This is approved in the Slaughter 
House Cases, 16 WaU. 79. The words "rights" or "privilège" hâve, 
of course, a variety of meanings, according to the connection or con- 
text in which thev are used. Their deiSnition, as given by standard 
lexicographers. include "that which one has a légal claim to do," 
"légal power," "authority," "immunity granted by authority," "the 
investiture wîth spécial or peculiar rights." In this enlarged sensé 
they are usedi in pection 5508, with the qualification that the right 
or privUege must be one derived from or secured by the constitu- 
tion or laws of the United States to the citizens engaged in its ex- 
ercise or enjoyment. That such is the meaning of thèse tenus as 
used in said section will further appear from this considération: 
Suppose the parties hère alleged to hâve been conspired against had- 
been sued in the state court for or on account of acts done by them 
within the scope of the particular rights or privilèges set out and 
described in the indictment, and in such suit had speciaUy set up or 
clatmed that they were exercising said rights and privilèges under 
and in pursuance of authority conferred by the constitution or laws 
of the United States, and the décision of the highest court of the 
Btate had been against the right, privUege, or immunity so set up 
and claimed, they could hâve sued out a writ of error from the 
suprême court of the United States to the suprême court of Ten- 
nessee, and had the décision of the latter court reviewed and re- 
versed, under section 709, Eev. St., which embodies and reproduces 
the twenty-flfth section of the judiciary act of 1789, and the second 
section of the act of February 5, 1867. This is weU settled by the 
authorities. Upon no other construction can the décisions already 
referred to be rested, as no other will meet the duty of the govem- 
ment to protect its citizens in the exercise of functions invoMng 
rights and privilèges, which it has conferred. 



UNITED STATES V. PATRICK. 349 

Au oifice is a public employment, conferred by appointaient of 
govcniment, and in the performance of ita fonctions the citizen se- 
lected to represent the sovereign is in the exercise of both a private 
right or privilège and a public duty. Upon no sound principle, 
therefore, can it be held that a conspiracy, in cases like the présent, 
should be regarded as directed solely against the officiai in res]jec.t 
to his représentative character, and in no sensé against the citizen 
exercising or enjoying the right or privilège, secured to Mm by the 
constitution or laws of the United States, of accepting the public 
employment, and engaging in administration of its functions, when 
the statute undertakes to protect the citizen against conspiracy 
intended to injure, oppress, threaten, or intimidate him "in the ex- 
ercise or enjoyment of any right or privilège" so secured to him. 

It is argued that this construction should not be given to section 
5508, because other statutes of the United States make other spécial 
provision for the prévention of injury to their officers, and for their 
protection against combinations and conspiracies to interfère with 
and obstruct them in the discharge of their duties. Thus by sec- 
tion 3171, Eev. St., it is prOvided that, "if any officer appointed under 
and by virtue of any act to provide internai revenue, or any person 
acting under or by authority of any such officer, shall receive any 
injury to his person or property for or on account of any act by him 
done under any law of the United States for the collection of taxes, 
he shall be entitled to maintain suit for damage therefor in the 
circuit court of the United States in the district wherein the party 
doing the injury may réside or be found." This civil remedy for the 
recovery of damages for a personal injury done the officer is in no 
way inconsistent with section 5508 as we hâve interpreted it; on 
the contrary, it is in perfect harmony therewith. Section 5440 pro- 
vides that, if two or more persons conspire to commit any offense 
against the United States, or to defraud the United States in any 
manner or for any purpose, and one or more of the conspirators 
do any act to eflect the object of the conspiracy, ail the parties 
thereto are liable to the prescribed penalty. This manifestly has 
no connection with such an offense as section 5508 relates to. 
By section 5447, "every person who forcibly assaults, resists, op- 
presses, prevents, or interfères with any officer of the customs 
or his deputy, or any person assisting him in the exécution of 
his duties, or any person authorized to make searches or seizures 
in the exécution of his duty," is subject to fine or rmprisonment; 
"and every person who discharges any deadly weapon at any per- 
son authorized to make searches or seizures, or uses any deadly 
or dangerous weapon in resisting him in the exécution of his 
duty, with intent to commit a bodily injury upon him, or to deter 
or prevent him from discharging his duty, shall be imprisoned," 
etc. This relates clearly to assaults, résistances, or interférences 
by an individual, and to the use of deadly or dangerous weapons 
with intent to commit bodUy injury, or to deter or prevent the 
person authorized from discharging his duty. It does not deal 
with the case of conspiracy, and the actual commission of persontil 
or bodily injury, and is entirely consistent with sections 5508 and 
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5509, whieh Qi^ty extend the same principle to crimes actually com- 
mitted in pursuance of a conspiracy to prevent the exercise of Ihe 
autàority conf erred by law. By section 5518 (which is substaatially 
the same as tàe first and second clauses of section 1980) it is pro- 
vided that, "if two or more persons in any state or territoiy conspire 
to prevent by' force, intimidation, or threat any person from accept- 
ing or 'holding any office, trust, or place of confidence under lue 
United- States, or from discharging any duties thereof, • * • 
or to injure him in his person or property on account of his lawful 
discharge of the duties of his office, or while engaged in the lawful 
dischàrge thereof, • • • each of such persons shall be pun- 
i^ed," etc. This statute is in perfect harmony with sections 5508 
and 5509, and, instead of showing that congress did not intend by 
said sections to include the case of a citizen in the exercise of a. 
right or privilège appertaining to officiai station or function, it 
tends strongly in the other direction. 

It is further claimed by counsel for défendants that, if sections 
5508 and 5509 are so construed as to embrace the conspiracy and the 
crime alleged to hâve been committed in pursuance thereof, as 
charged in the indictment, the jurisdiction of the fédéral courts 
can be extended over aU conspiracies and offenses perpetrated in 
the exécution thereof against any citizen in respect to his life, lib- 
erty, or property, and thus absorb, if not supersede, the criminal 
jurisdiction of the several states over such matters. This is clearly 
incorrect, as wUl readily appear from a careful examination of the 
foregoing authorities, and especially Logan v. U. S., 144 U. S. 285- 
290, 12 Snp. et Eep. 617, where the previous décisions are re- 
vlewed. No provision of the constitution nndertakes to secure or 
to confer upon congress the authority to protect individual rights, 
such as existed before the establishment of the gênerai government, 
against private or individual eneroachments. By article 4, § 2, of 
the constitution, the privilèges- and immunities secured to citizens 
of each state in the several states tncluded those rights which were 
common to the citizens in the latter states under their constitution 
and laws by virtue of their being citizens. This provision did not 
create the rights which it caJled "privilèges and immunities of citi- 
zens of the states." "It threw around Qiem in that clause no se- 
curity for the citizen of the state in which they were claimed or 
exercised. Not did it profess to control the power of the state gov- 
ernment over the rights of its own citizens. Its sole purpose was to 
déclare to the several states that, whatever those rights, as you 
grant or establish them to your own citizens, or as you limit or 
qualify or Impose restrictions on their exercise, the same, neither 
more nor less, shall be the measure of the rights of citizens of other 
states withln your jurisdiction." Slaughter House Cases, 16 Wall, 
76, 77. 

By the first section of the fourteenth amendment the states are 
prohibited from abridging the privilèges or immunities of citizeni 
of the United States from dépriving any person of life, liberty, or 
property without due process of law, and from denying to any î)eï- 
Bon within their jurisdiction the equal protection of the laws. Thî* 
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relates, as has been repeatedly held, to state action, and confers no 
power or anthôrity upon congress to undertake by ît législation to 
protect individual riglits of person or property not created by or 
derived directly from the fédéral government against indÏTldual 
violence or encroachment It was accordingly held in U. S. v. 
Cruîksliank, 92 U. S. 542, and reaffirmed in Logan v. U. S., 144 U. S. 
287, 12 Sup. et Eep. 624, "that a conspiracy of individuals to injure, 
oppress, and intiinidate citizeng of the United States with intent 
to deprive them of'life and liberty without due process of law, did 
nôt oQme •within the statute, (section 5508,) nor under the power 
of cottgress, because the iights of life and liberty were not granted 
by the constitution, but were natural and inaliénable rights of man; 
and that the fourteenth amendaient of the constitution, declaring 
that no State shall deprive any person of life, liberty, or property 
vrtthoBt due process of law, added nothing to the rights of one citi- 
zen as against another, but simply furnished an additional guaraii- 
ty against encroachment by the states upon the fuudamental rights 
which belong to any citizen as a member of society. It was of thèse 
fundamental rights of life and liberty that the court said, (in U. S. 
T. Cruikshank. 92 U. S. 553, 554:) 'Sovereignty, for this purpose, 
rests alone with the states. It îs no more the duty or within the 
power of the United States to punish for a conspiracy to falsely 
imprison or murder within a state, than it would be to punish for 
false imprisonment, or murder itself.'" Upon this distinction be- 
tween rights and privilèges existlng independent of the constitution 
or laws of the United States, and those rights and privilèges which 
are created or secured by said constitution, dépends the authority 
of congress to legislate for the protection of citizens. Sections 5508 
and 5509 are conflned to rights or privilèges of the latter class, and 
can never be allowed to extend to offenses affecting rights or privi- 
lèges of citizens which exist by state authority, independent of the 
constitution or laws of the United States. 

After the best considération we hâve been able to give this mat- 
ter, our conclusion is that the indictment is good, and that it charges 
an offense within the jurisdiction of this court. It foUows, there- 
fore, that the demurrer should be, and is accordingly, overruled. 



UNITED STATES T. DAVED BURNS and GIBBON BUBN& 

(Circuit Ctourt, D. West Virginia. January 25, 1893.) 

1. KAViOABiiB Watbbs— Obstruction— The Dott of Fédéral Officebs. 

A orlmlnal prosecatlon for tlie obstruction of navigable waters of the 
United States under Act Gong. Sept 19, 1890, §§ 6, 7, 10, (26 St. p. 426,) may 
be matntalned, altbough nelther the offlcers and agents of the United 
States in charge of worta for the Improvement of said waters, nor the col- 
lectors of customs or other revenue offlcers, hâve glven Information to the 
district attomey, as provlded in section 11. 

%. SaMB — InDICTMEKT — DUPLICITY. 

An Indictment under Açt Sept. 19, 1890, | 6, for casUng certain niWblsh, 
tendlng to obstruct navigation, Into the Little Kanav7ha river from a oer^ 
tain shlp and from the shore and from a certain pler upon the bank, lli 
bad for dupllcity, stnce It (dmrges three distinct off enseo. 
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. Sncb an Uidlctment, desorlblng the rubblsh as "ballast, stone, slate, 
graVél, eartb, nibblsh, wreck, fllth, slabs, edgingâ, sfiWdiist, slag, clnders, 
âshéà, réfuse, ajid other wàste of divers klnds," and allèglng that it was cast 
;, ;into 'tte little Eajiawha river "at the district of West Virginia," Is bad, 
althougji it quotes tbe, words of tbe statute, sinoe It does not glve the de- 
fendant stifflciently clear notice of tbe character of the article or of the 
pïax»' yttx&(6 the aUëged offense Was comtnltted. 

'4' 'SAitK.'" . " 

An lûdiotment In slmilar terms, charglng the bladng of suoh artldea 

■ upon Ibe banlis of the Llttle Kanawha river "àt the district of West 

Virginia," in a place vyhere the same were llable to be washed Into the 

river, and thereby impede navigation, Is bad for want of partlcwtority of 

place, whlch la of the utmost Importance in the offense charged. 

6. Samb. 

An Indlctment char^ng the building of a certain wharf, pier, or other 
structure "in, along, upon, and across" the Little Kanawha river "at the 
district of West Virginia," so as to obstruct navigation, (in violation of 
Act Sept 19, 1890, 1 7,) Is bad for want of particularity of place. 
<L Samb. 

Such an indlctment, whlch charges the buUdlng of "a certain wharf, pler, 
dolphin, boom, weir, brealcwater, bulkhéad, jetty, and certain other 
structures," is bad for dupUcity. 

7. Samb. 

It la not a crime, nnder Act Sept 19, 1890, S 10, to float rafts, logs, 
timber, boats, and vessels, loose and adrift, in and upon the navigable 
waters of the United States, especially wlien the offense la aileged to 
hâve been cominltted upon the Little Kanawha river, the navigation of 
whlch has been improved for that very purpose, and when the alleged 
offender pays toll, under lawful régulations, to the Httle Kanawha Navi- 
gation Company, for the privilège of floating suoh articles upon the river 
and through the locks of the company. The obstructions to navigation pro- 
liiblted by section 10 are only those wMch are permanent in their nature. 

8. Samb. 

An indlctment charging that défendant in conducting the logglng bU54- 
ness, unlawfuUy created an obstruction, not afflrmatively authorlzed by 
law, to the navigable capadty of the Little Kanawha river, is bad for 
want of particularity Of description of the offense. 

0. Samb. 

An indlctment charglng the excavation of the bottom, shore, side, bed, 
and channel of the Little Kanawha river "at the district of West Virginia," 
and with fiUlng the same, thereby unlawfully ^tering the course and 
capaclty of the channel of the sald river. In violation of Act Sept 19, 1890^ 
§ 7, is bad for want of particularity of plaça 
10. Samb. 

Act Sept. 19, 1890, § 7, forblddlng the excavation and fllllng, the alter- 
Ing and modlfying, of the course, location, and capaclty of the channel 
of navigable waters, refers to such permanent construction as tends to ob- 
struct navigation, the building of whlch must by tha provisions of such 
section, ha,ve the approval and authorization of the secretary of war, and 
not to such altération of the channel as would resuit from a violation aC 
section 6. 

Indiotment of David and Gideon Bums for obstruction of naviga- 
ble waters. On a plea in abatement, demurrer, and motion to 
qnash. Motion granted. 

G. 0. Sturgiss. U. S. Dist Atty. 

H. M. Bussel, B. M. Ambler, J, B. Jackson, and W. N. Miller, for 
défendants. 

Before GOFF, Oircuit Judge, and JACKSON, District Judge. 
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GOFF, Circuit Judge. This indictment, containing six counts, 
cliarges the défendants wità violating th.e provisions of sections 
6, 7, and 10 of the act of congress approved September 19, 1890, 
entitled "An act making appropriations for thie construction, re- 
pair, and préservation of certain public works on rivers and har- 
bors, and for otlier purposes." Défendants demur to tbe indict- 
ment, and to each. count thereof, and move to quasb tbe same. (By 
consent of the district attorney and défendants an order was entered 
in this case, agreeing that the flling of the demurrer and motion to 
quash ^ould not be construed as waiving the plea in abatement, 
Ued by défendants.) 

Sections 6, 7. and 10 of the act mentioned read as folio ws: 

"Sec. 6. Tliat It shall not be lawful to dast, throw, empty, or unlade, or 
cause, sufler, or procure to "be cast, thrown, emptied, or unladen, either from 
or out of any ship, vessel, lighter, barge, beat, or other craf t, or from the shore, 
pier, wharf, fumace, manufacturing establishments, or mllls of any kind what- 
ever, any ballast, stone, slate, gravel, earth, rubblsh, wreck, filth, slabs, edg- 
Ings, sawdust, slag, cinders, ashes, refuse, or other waste of any kind, tnto 
any port, road, roadstead, harbor, haven, navigable river or navigable waters 
of the United States, which shall tend to impede or obstruct navigation, or to 
deposit or place, or cause, sufCer, or procure to be deposited or placed, any 
ballast, stone, slate, gravel, earth, rubblsh, wreck, fllth, slabs, edgings, saw- 
dust, or other waste in any. place or situation on the bank of any navigable 
waters, where the same shall be llable to be washed Into such navigable 
waters, either by ordinary or high tides, or by storms or floods, or otherwise, 
whereby navigation shall or may be Impeded or obstructed: provlded, that 
nothlng hereln contalned shall extend or be construed to extend to the casting 
out, unlading, or throwing out of any ship or vessel, lighter, barge, beat, or 
other craft any stones, rocks, bricks, lime, or other materlals used or to be 
used tu or toward the building, repalrlng, or keeplng in repalr any quay, pler, 
wharf, welr, bridge, building, or other work lawfully erected or to be erected 
on the banks or sldes of any port, harbor, haven, channel, or navigable river, 
or to the casting out, unladiag, or depositing of any materlal excavated for the 
Improvement of navigable waters into such places and in such manner as 
may be deemed by the United States officer supervisLag said improvement 
most judicious and practlcable, and for the best interests of such Improve- 
ments, or to prevent the deposithig of any substance above mentioned under 
a permit from the secretary of war, which he is hereby authorized to grauit. 
In any place designated by him, where navigation trill not be obstructed 
thereby. 

"Sec. 7. That it shall not be lawful to build any wharf, pler, dolphln, boom, 
dam, welr, breakwater, bulkhead, jetty, or structure of any kind outslde estab- 
lished harbor Unes, or in any navigable waters of the United States where no 
harbor Unes are or may be estabUshed, wlthout the permission of the secre- 
tary of war, In any port, roadstead, haven, harbor, navigable river, or other 
waters of the United States, In such manner as shall obstruct or Impair naviga- 
tion, commerce, or anchorage of said waters; and it shall not be lawful here- 
after to commence the construction of any bridge, bridge draw, bridge piers 
and abutments, causeway, or other works over or in any port, road, roadstead, 
haven, harbor, navigable river, or navigable waters of the United States, under 
any act of the législative assembly of any state, untll the location and plan 
of such bridge or other works hâve been submltted to and approved by the 
secretary of war, or to excavate or fiU, or in any manner to alter or modlfy, 
the course, location, condition, or capacity of the channel of said navigable 
water of the United States, unless approved and authorized by the secretary 
of war: provlded, that this section shaU not apply to any bridge, bridge draw, 
bridge plers and abutments, the construction of which has been heretofore 
duly authorized by law, or be so construed as to authorize the construction of 
any bridge, drawbridge, bridge piers and abutments, or other works, under 
an act of the législature of any state, over or in any stream, port, roadstead, 
v.54F.no.2— 23 
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haven, or harbor, or otter navlgabte water not wholly wlthin the limita of 
such State." 

"Sec. 10. That the création of any obstruotloii, not aflirmatively authorlzed 
by law, to the navigable capaclty of àny waters in respect of -whlch the United 
States has jurisdictlon, is hereby prohlblted. The contlnuanoe of any such 
obstruction, except bridges, plers, docks, and wharves, and slmUar structures 
ereçted for bu^ness purposes, whether heretofore or hereafter created, shall 
constltute an offense, and each week's ccntinuance of any such obstruction 
shall be deemed a sepàràté offense. Bvery person and every corporation whlch 
shall bé guilty of orea.tlng or continulng any such unlawful obstruction In tbls 
act meialioned, or who àball vlolate the' provisions of the last four precedlng 
sections of thls act, shall be deemed guilty of a mlsdemeanor, and on convic- 
tion thereof shall be pufdshed by a fine not exceeding flve thousand dollars, 
or by imprlsonmejit (In the case of a natural person) not exceeding one year, 
or by both such punishménts, In the discrétion of the court The creating 
or continulng of any. unlawful obstructtçn in thls act mentioned may be pre- 
Yented and such obstruction may be c^iused to be removed by the injunction 
ofany circuit court exerdsing jurisdictlon In any district In whlch such obstruc- 
ttoû may be threatened or may exlst, and proper proceedings in equity to thls 
esûd may be Instltuted under the (Ùrectlon of the attomey gênerai of the 
United States." 

This législation is an exercise by congress of its constitutional 
right to regulate commerce between the states, and tie object evi- 
dently is to take exclusive control of the navigable waters of the 
TJnited States, and protect the interests of commerce from the ob- 
sîructions, encroachments, and cardessness of those nsing the same, 
and occupying the lands adjacent thereto. 

Défendants hâve tendered a plea in abatement, to the flling of 
whlch the district attomey has objected. The plea is as f oUows : 

"And the sald David Bums and Gldeon Bums, In their own proper person, 
corne Into court hère, and, havlng heard the sald indlctment read, say that 
the irald United States ought not to further prosecute the sald Indiotment 
against them, the said David Bums and Gldeon Bums, because they say that 
no offlcer or agent having supervision on the part of the United States of any 
Works in progress for Qie préservation or Improvement of any navigable 
waters of the United States, and no United States collecter of customs, or any 
other revenue offlcer, dld 0ve any information or make any complalnt to the 
district attomey of the' United States for the district aforesaid, regardlng the 
matters in said indlctment set f orth, or regardlng any violation of any provi- 
sion of the act of congress entltled 'An act maklng appropriations for the 
construction and repalr and préservation of certain public works on rivers 
and harbors, and for other purpoees,' passed by the congress of the United 
States, and approved September 19, 1890; nor dld any offlcer, or agent 
havlng such supervision, or collector or other revenue offlcer, or any other 
offlcer or agent of tlie United States, authorlzed In that behaU, sanction, author- 
Ize, or procure, or make hlmself responsible for, the said indlctment, or any 
part thereof, as contemplated by section 11 ol said act of congress. Where- 
fore they pray judgment, and that by the coxirt hère they may be discharged 
and dlsmlssed from the premises in the sald ladlctment above spe(àfled." 
(Verlfled by affldavit.) 

This plea is based on section 11 of the act of congress before men- 
tioned, the section reading aa foUows: 

"Sec. 11. That It shaU be the duty of offlcers and agents having the supe^ 
vision, on the part of the United States, of the works in progress for th» 
préservation and improvement of sald navigable waters, and, in their ab- 
sence, of the United States ooUectors of customs and other revenue offlcer», 
to enforce the provisions of thls. act by giving information to the district at- 
tomey of the United States for the district in which any violation of any pro- 
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vision of thls act sball hâve béen commlttëd: provided, that the prorlsloiis 
of tKls act shall not apply to Tôrcli lake, Hougliton coimty, Mlchlgan." 

Counsel for défendants insist that this section confers upon the 
olflcers and agents of the United States ha-ving supervision of the 
work in progress for the préservation and improvement of the 
navigable waters of the United States, and, in their absence, upon 
the collectors of customs and other revenue offleers, the exclusive 
right to enforce the provisions of the act of congress mentioned; 
that they are to détermine when the law has been violated, and 
when and against whom proceedings shall be instituted; and that, 
if they refuse or fail to give information to the district attomey 
of the violation of the act referred to, no Indictments can bé teturned, 
or no informations filed. I do not concur in this construction of 
the eleventh section. I think the congress intended to require of the 
oflcers and agents referred to spécial attention to the requirements 
of said act of congress, and to charge them with the duty of protect- 
ing the navigable waters of the country from the obstructions to 
commerce prohibited therein, It is made their duty to give in- 
formation to the district attomey of any violation of the provisions 
of the législation referred to, as their attention would likely be 
called to such infractions of the law; bnt the right and the duty of 
the district attorney and of the grand jury to initiate proceedings in 
the manner usual to criminal cases, is not affected, and rematus as 
heretofore. The objection of the district attomey to the flling of 
the plea in abatement is sustained. 

1 corne now to the considération of the demmrep and motion 
to quash. TEe îndictment reads as follows: 

"In the Circuit Court of the United States of America for the District of West 

Virginia, in the Fourth Circuit, at Parkersburg, in the year of our Lord 

one thousand elght hundred and ntnety-one. 

Jime Term, 1891. 

"First cotrnt The grand Jurors of the TJnited States of America withln and 
for the district of West Virginia, now attendlng the said court, upon their 
oaths do présent tliat David Bums and Gideon Bums heretofore, to wlt, on 
the day of October, lu the year of our Lord one thousand eight hun- 
dred and ninety, at the district of West Virginia, aforesaid, did willfully and 
unlawfully cast, throw, empty, and unlade, and cause, procure, and suffered 
to be cast, thrown, emptied, and unladen, from and out of a certain slilp, 
vessel, lighter, barge, boat, and other craft then and there in and upon the 
Littie Kanawha river, and from the shore of said Llttle Kanawha river, and 
from a certain pier, wliarf, fumace, manufacturing establishment, and mill, 
then and there situate upon the bank of and adjacent to the said Llttle 
Kanawha river, certain ballast, stone, slate, gravel, eorth, rubblsh, wreck, 
fllth, slabs, edgings, sawdust, slag, cinders, ashes, refuse, and other waste 
of divers klnds Into the said Llttle Kanawha river, which said river was then 
and there a navigable river, and a part of the navigable waters of the United 
States, and which said ballast, stone, slate, gravel, earih, rubblsh, wreck, fllth, 
slabs, edgings, sawdust, slag, cinders, ashes, refuse, and other waste so cast, 
thrown, emptied, and unladed dld then and there tend to impede and to ob- 
struct navigation In and upon the said Littie Kanawha river, contrary to the 
form of the statute in such case made and provided, and against the peat» 
and dlgnity of the United States of America. 

"Second coimt. And the graûd Jurors aforesaid, upon their oaths afoiesaid, 
do further présent that David Bums and Gideon Bums heretofore, to wlt, on 

the day of October, in the year of oiu: Lord one thousand elght himâred 

and ninety, at the district of West Virginia, aforesaid, dld wUlfully and un- 
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lawfully deposlt and place, and cause, sufler, alid procure to be deposlted and 
plaoed, certain ballast, stone, slate, grave!, earth, rubblsh, wreck, filth, slabs, 
edgings, sawdust, slag, dnders, ashes, refuse, and other waste of divers Mnds, 
In such a place and situation on the bank of the Llttle Kanawha river, 
whldi said Llttle Kanawlia river was then and there a navigable river, and a 
part of the navigable waters of the United States, where the same was and 
Is llable to be washed Into the sald Llttle Kanawha river, by ordlnary and 
hlgh tide, and by storms, floods, and otherwlse, whereby navigation mlght and 
may be impeded and , obstructed In and upon the sald Llttle Kanawha river, 
contrary to the form of the statute lu such case made and provlded, and 
against the peace and dlgnlty of the United States of America. 

"Thlrd count. And the grand jurors aforesald, upon thelr oaths aforesald, 
do further présent that David Bums and Gldeon Bums heretofore, to wlt, 

on the day of October, la the year of our Lord one thousand elght hun- 

dred and nlnety, at the district of West Virginia, aforesald, did knowmgly, 
wUlfTflly and unlawfully build a certain wharf, pler, dolphla, boom, dam, weir, 
breakwater, bulkhead, jetty, and certain other structures tu, along, upon, and 
across the Llttle Kanawha river, on whlch river no harbor Unes were or are 
establlshed, and wlthont the permisaion of the secretary of war, la such a 
mànner that the sald wharf, pler, dolphla, boom, dam, welr, breakwater, bulk- 
head, Jetty, and structures dld, and slîll do, obstruct and Impede navigation, 
commerce, and anchorage on. In, and upon sald river and waters, whlch sald 
Llttle Kanawha river Is and was a navigable river, and a part of the naviga- 
ble waters Of the United States, in respect of whlch the United States then 
and thère had, and still has, jurisdlctlon, contrary to the form of the statute 
In such case made and provlded, and against the peace and dlgnlty of the 
United States of America. 

"Fourth count And the grand jurors aforesald, upon thelr oaths aforesald, 
do further présent that David Bums and Gideon Bums heretofore, to wit, on 
the , •'. ' .-■ . day of October, la the year bf our Lord one thousand elght hundred 
and nlnety, at the district of West Virginia, aforesald, dld willfully and un- 
lawfully, cast, throw, and place, and cause and procure to be cast, thrown, and 
placed, lii, lato, and tipon the waters of the Llttle Kanawha river, whlch sald 
river was then and there a navigable river, and a part of the navigable waters 
of the United States, divers and sundry rafts, logs, sticks of tlmber, planks, 
boaïds, lumber, slabs,. and oroes-ties, barges, beats, and veseels, loose and 
adrift, and unconnected and unfastened to and wlth each other or with the 
bank, bottom, or shore of sald river, or with any pler, post, wharf, draw, abut- 
ment, or any other structure or thlng, by whlch the same might or coxild be 
bandled, controlled, steered, managed, or navlgated, and without any sail, 
oar, rudder, paddle wheel, steertug gear, or other apparatus or devlce by 
whlch the same coidd be steered, gulded, propelled, directed, or controlled, 
and without any agent, employé, servant, or other person upon or In charge 
of, or havlng control in any wise of, sald rafts, logs, sticks of tlmber, planks, 
boards, lumber, slabs, cross-tles, barges, boats, and vessels, and without any 
llght, ^gnal hom, whistle, . or any other devlce or apparatus thereon or con-. 
nected there\\àth, to give signal, wambig, or notice of the présence or approach 
or of the vlclnlty of the sald rafts, logs, sticks of timber, planks, boards, lumber, 
alabs, cross-lies, barges, boats, and vessels; and the said Gideon Bums and 
David Bums then and there wlUfully and unlawfully caused and permitted the 
sald rafts, logs, sticks of thnber, planks, boards, lumber, slabs, cross-ties, 
barges, boats, and vessels to float, drif t, and be carried about upon and tn 
the waters of the said Llttle Kanawha river, propelled, moved, and carried 
about and controlled only by the current, eddles, and backwater of sald river, 
and by the wlnds and storms that pass over and upon said river, by aU whlch 
the navigation of sald river was then and there and thereby greatly ob- 
structed, Impeded, and endangered, and an obstruction to the navigable ca- 
paclty of sald Llttle Knnawha river was created and continned for a long tlme, 
to wlt, for the space of one week, whlch obstroctlon was not afflrmatlvely 
anfhorlzed by law, contrary to the form of the statute la such case made and 
provlded, and against the peace and dlgnlty of the United States of America. 

"Flfth count. And the grand Jurors aforesald, upon thelr oaths aforesald, 
do further présent that David Bums and Gideon Bums heretofore, to wit, on 



UNITED STATES V. BUBN8. 857 

the day of October, In the year of our Lord one tliousand eight hundered 

and nlnety, at the district of West Vlr^nia, aforesald, were engaged in and 
carried on and conducted the timbering and logglng business on the waters 
of the Uttle Kanawha river, and in conductlng and carrying on said business 
they then and there and thereby knowingly, willfuUy, and unlawfuUy created 
an obstruction not afflrmatively anthorized by law to the navigable capacity 
of the said Little Kanawha river, wlilch sald river was then and there a 
navigable river, and a part of the navigable waters of the United States, In 
respect of whioh the United States had and has jurisdiction, contrary to the 
form of the statute in such case made and provlded, and agalnst the peace and 
dignlty of the United States of America. 

"Sixth count And the grand Jurors aforesaid, upon thelr oaths aforesaid, 
do further présent that David Bums and Gideon Bums heretofore, to wit, on 

the day of October, in the year of our Lord one thousand eight hundred 

and ninety, at the district of West Virginia, aforesaid, did vrillfully and un- 
lawfully alter and modify the course, location, condition, and capacity of the 
channel of the Little Kanawha river, the said Little Kanawha river belng 
then and there a navigable river, and a part of the navigable waters of the 
United States, by then and there excavating the bank, bottom, shore, side, 
bed and <diannel of the sald Little Kanawha river, and by then and there 
filUng the side, bed, shore, bank, and channel of said Little Kanawha river, 
and by casting, throwing, emptying, ana unladlng, and by then and there caus- 
Ing, suffering, and procuring to be cast, thrown, emptied, and unladen, bal- 
last,' stone, rocks, brick, slate, gravel, earth, rubbish, wreck, fllth, slabs, edgings, 
sawdust, slag, cinders, ashes, refuse, and othier waste of divers and sundry 
ktnds upon the shore, bank, sides, and bottom of said river, and into the bed, 
channel, and waters of the said navigable river, and by depositing and plac- 
ing, and causing, suffering, and procuring to be deposited and placed, a large 
quantity of ballast, stone, rocks, brick, slate, gravel, earth, rubbish, wreck, 
filth, slabs, edgings, sawdust, slag, cinders, ashes, refuse, and other waste in, 
along, upon, and agalnst the bank, side and shore, bed and bottom of the 
said navigable river, and in other manners, without the sald excavating, de- 
positing, placing, filllng, casting, throwing, emptying, and unladlng said ma- 
tériels in manner and form as stated aforesaid having been in any wise ap- 
proved and anthorized by the secretary of war, and contrary to the form of 
the statute In such case made and provlded, and agalnst the peace and 
dignlty of the United States of America. 

[Signed] "Geo. 0. Sturgiss, U. S. District Attomey. 

"Upon the Information of 

"John Murry, 

"R. C. Buckner, 

"Parkersburg, W. Va, 

"Witnesses swom In open court, and sent to the grand Jury to give évi- 
dence." 

It is argued by counsel for défendants that the indictment does 
not state with sufflcient clearness the offense charged, and that the 
accused are unable to détermine from it the nature of the accusar 
tion they are called upon to answer; also- that the matters and 
things set forth in the six coimts do not constitute any offense 
against the laws of the United States, and do not conje within 
the true intent and meaning of the act of congress, under whlch. 
they are drawn; and it is also claimed that several of the counts are 
bad for duplicity, several separate offenses being charged in each of 
Buch counts. 

The flrst count is drawn under section 6, by which the casting, 
throwing, etc., of certain articles from or out of any vessel, or froni 
the shore, into navigable waters, which shall tend to impede or ob- 
struât navigation, is prohibited. The district attomey claims that 
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but one offense îs charged in this count; that it is reasonably 
deflnite; ànd that it is good pleadiag, as the language of the 
statute bas been foUowed and used. What is the offense charged 
in this count? What are the défendants accused of doing? If 
but one violation of section 6 is set forth, which one is it? Can 
the court tell from this count in what manner the law has been 
viôlated? Did the défendants unlawfuUy throw from a steamboat, 
then in the Little Kanawha river, in October, 1890, certain rubbish 
into the river, it being a naviga,ble river of the United States, in 
the district of West Virginia, and did the rubbish so thrown tend to 
impede and to obstnict navigation in and upon said river? If the 
défendants did so, and there is sufficient allégation of time, place, 
and circumstances, vcould not the count be good? And, if so, is 
there not much in this count that should not be in it? Is it 
proper to charge in one count that the défendants "did unlawfully 
ca^t, throw, empty, and unlade, and cause, procure, and suffer to be . 
cast, thrown, emptied, and unladen, from and out of a certain ship, 
vessel, lighter, barge, beat, and other craft, then and there in and 
upon the Little Kanawha river," certain ballast, stone, slate, gravel, 
earth, rubbish, wreck, fllth, slabs, edgings, sawdust, slag, cinders, 
ashes, refuse, and other waste of divers kinds, into the said Little 
Kanawha river, a navigable river of the United States, and which 
articles so cast did then and there tend to impede and obstnict 
navigation in and upon said river; and that they did so cast, throw, 
empty, and unlade the same articles, at the same time, into the 
same river, from the shore of the river, and also from a certain 
pier, wharf, fumace, manufacturing establishment, and mill, situate 
upon the bank of and adjacent to said river, which said articles so 
cast did aJso so tend to imi)ede and obstruct navigation on said 
river? In my opinion, there are several distinct offenses combined 
in this one count, or, rather, attempted to be set forth in it The 
district attomey claims that he has but foUowed the words of the 
statute in the description of the offense, and has simply adopted 
the usual rule that both at common law and under pénal statutes 
permlts offenses to be aJleged cumulatively, as that "the défendant 
published and caused to be published a certain libel," that he 
"forged and caused to be forged," etc., from the weU-known précé- 
dents where one offense is alleged to hâve been committed in 
différent ways. The rule cited is good, but it dœs not sustain the 
position assumed. If the language of a statute créâtes or describes 
several separate offenses, then, in cKarging one of them, only the 
words as applicable to the one intended to be set forth should be 
used in the count charging the violation, and ail of the language 
used in describing ail the offenses should not be employed. Where, 
in the instances referred to, "the défendant published and caused to 
be published a certain libel," and 'forged and caused to be forged 
a certain note, in each case but one offense is charged; while in 
the statute under considération it is an offense to cast any of the 
articles mentioned from a vessel in the river, an offense to cast 
any of them from the shore of the river, and a separate, though a 
llke offense to so cast any of them from a wharf upon the bank 
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of the rirer into the same, it being navigable, and the articles so 
cast tending to impede and ïo obstruct navigation. Tlie diiBcuIty 
is not in the descripflon of the offense, so f ar as that part of the 
count is concemed, but in the combination of separate ofienses in 
the one counî, and the confusion and uncertainty produced thereby. 
I do mot think it is improper to charge the défendants with un- 
lawfully casting, throwing, emptying, and uniading, and causing, 
procuring, and suffering to be cast, thrown, emptied, and unladen, 
from and out of a certain vessel, then and there in and ïïpon the 
Little Kanawha river, certain stone into the said river, which waa 
then and there a navigable river of the United States, which said 
stone, 80 cast, etc., then and there tended to impede and to obstruct 
navigation in and upon said rivw; and a count so drawn, with 
proper allégations as to time, placée and circumstancesy would, in 
my judgment, b© good. 

I cannot agrée with tSe district attorney in his claim that jH-oof 
that the défendants did throw or cause to be thrown from. any vessd 
on the Little Kanawha river, at the time and in the district al- 
légea, any of the many articles mentioned, which shall bave the 
resuit charged, wiU sustain this count, and justify a verdict of guilty 
on it. I cannot agrée that ail the other allégations and charges 
are mer© words of description of the one offense as to which 
such évidence would be offered; nor do I think that in this count 
they can be regarded as surplusage. In my opinion, the count is 
bad, for the reasons I hâve stated. If it was good as matter of 
pleading, then, ta order to convict under it, it would be necessary 
to prove that the défendants did each and ail of th© différent mat- 
ters charged in the count. I do not mean that proof woiild be re- 
quired that they did cast, etc., each and ail of the articles enumer- 
ated, but that it would be necessary to show that some of said 
articles were so cast, etc., from each of said separate places, 
establishments, and objects. A conviction upon this count, as 
drawn, would not show for what offense défendants were found 
guilty. 

There are other objections to this count. The défendants should 
be advised more clearly as to the charaoter of the article or waste 
matter they so threw into the river, and as io the place where it 
was so done, — ^what was it, and where was it? The évidence must 
show it, and the district attorney must be advised as to the place, 
OT the prosecution must faË. Then why should not the défendants 
be informed? The government does not wish their conviction nn- 
less they be guilty, and it should not be permitted to demand their 
conviction until it has given them a full and fair opportunity to 
mske their défense to a plain and positive chaire. How, in fact, 
can the defendantis prépare for trial on this count? Will they 
endeavoT to show that they did not throw sawdust into the river 
from their miU on th© bank of the river in Wirt county, and be met 
with teslîmony liât they cast ashes from a steamboat on said 
river, in Wood county? The party accused has the constitutional 
right to be informed of the nature and cause of the accusation. In U. 
S. V. Mills, 7 Pet. 142, this was construed to mean that the indict- 
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ment must set forth. the offense "with. clearnesa and ail neeessary 
Certainty, to apprise the accused of the crime with which he standis 
charged." In U. S. t. Cook, 17 Wall. 174, it was held tiiat "every 
iûgrediént of which the offense Is composed must be acciuutely 
and clearly aUeged." It is well understood in criminal pleading that 
where the définition of an offense, either at common law or by stat- 
ute, includes generi.o terms, it is not sufftcient that the indictment 
shall charge the offense in the same generic terms as the définition; 
but it must give the species; it must give particulars. 1 Archb. 
Crim. Pr. & PL 291. An indictment should furnish the accused 
with such a description of the charge against him as wHl enable 
him to make his défense, and avaÙ himself of either conviction or 
acquittai, for protection against a further prosecution for the same 
offeiise; and it shotild also, by its statements and allégations, so 
infonn the court that it may décide whether they are sufflcient 
to support a conviction. A crime is made up of acts and intent, and 
thèse must be set foriii in the indictment with reasonable partic- 
ularity of time, place and circumstance. The indictment must 
allège everythîng wMch it is neeessary to prove in order to convict 
the party accused. AU the facts which enter into an offense must 
be set down by express averment, and the allégation must be full, 
nothingbeingleft to intendment. The judge should not assume that 
anything is meant which is not in exact words plainly aUeged. The 
accumulated wisdom of the pasi^ of years of judicial investiga- 
tion, has esîablished thèse rules. They are neeessary, not to aid 
the guUty, but to protect the innocent. As has been well said: 
'Trecision in the description of the offense, is of the last impor- 
tance to the innocent, for it is that which marks the limita of the 
accusation, and fixes the prOof of it." Judge Story, in his com- 
mentaries on the Constitution of tEe United States, (volume 2, § 
1785,) on tbia subject, says: 

"The Indictment must charge the tlme and place and nature and clrcum- 
stances ol the offense with cleamess and oertalaty, so that the party may 
hâve full notice ol the charge, and be able to make his défense with aU rea- 
sonable knowledge and abUlty." 

In U. S. v. Simmons, 96 U. S. 360-362, Mr. Justice Harlan uses thia 
language: 

"Where the offense Is purely Btatutory, havlng no relation to the common 
law, it Is as a gênerai rule sufflcient In the Indictment to charge the dé- 
fendant with acts ooming fully withln the statutory description, in the sub- 
Btantial words of the statute, wlthout any further expansion of the matter. 
1 Bish. Crim. Proc. § 611, and authorltles there clted. But to thls gênerai rule 
there is the qualification, fundamental in the law of criminal proceedlng, that 
the accused must be apprised by the indictment with reasonable certaJnty 
of the nature of the accusation against him, to the end that he may prépare 
his defenise, and plead the Judgment as a bar to any subséquent prosecution 
for the same offense. An Indictment not so framed is defective, although it 
may follow the language of the statute." 

In U. S. V. Nelson, 52 Fed. Eep. 646, — an indictment under 
the act of congress "to protect trade and commerce against unlawful 
restraint and monopolies," — Judge Nelson uses this language: 

"It is urged by the district attomey that, the offense belng statutory, the 
général rule in such oaees, to wit, that it is sufflcient to allège the offense in 
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the langunge of the statute, wlll sustain the first six cotmts. I cannot agrée 
to that. Thls is not a case where every fact necessary to constltute the 
offense is charged, or neceesarily Implied, by following the worda of the stat- 
ute, and the words themselvee fully and directiy, without any uncertalnty 
or amblguity, set forth ail the éléments necessary to constltute the offense; 
and It is not sufflcient to follow only the language of the statute. * • » The 
charge mnst contain a statement of facts constituting the offense, and a cer- 
tain description of it, which thls Indictment does not m elther of the first six 
counts, and they cannot be sustalned." 

It is charges in the second count, which is aJso drawn under 
the sixth section of the act of congress I hâve mentioned, that the 
défendants, in October, 1890, in the district of West Virginia, did 
nnlawfully deposit and place, and cause, euffer, and procure, to be 
deposited and placed, certain ballast, stone, etc., and other waste 
of divers kinds, in such a place and situation on the bank of the 
Little Kanawha river, then and there a navigable river, where the 
same was and is liable to be washed into the said river by storms, 
âoodâ, and otherwise, whereby navigation might and may be 
impeded and obstructed in and upon the said river, contrary, etc. 
It will be observed from the reading of the section aUuded to that 
the depositing and placing of ballast, stone, and the other articles 
mentioned in the count under considération in any place or situa- 
tion on the bank of a navigable river is ïîot absolutely prohibited, 
but the prohibition applies only to such places where the same 
shall be liable to be washed into such navigable river by ordinary 
or high tides, or by storms or floods or otherwise, and not even 
then unless navigation shall or may be impeded or obstructed. The 
importance of observing the rules I hâve already referred to is 
Btnkingly Ulustrated by this second count. In the offense hère 
alluded to, place is of the utmost importance!, and the allégation 
as to the locafion should be clear and unequivocal. To require 
this is not unreasonable; it is not demanding anything that the 
district attorney is not fully advised of. The necessity to so allège 
could not be avoided in this instance by saying that "it is to the 
jurors unknown," for, in order to convict, it must be shown to be 
of the character of places prohibited by the statute, and conse- 
quently the government is presumed to bave the information. If so, 
it is but simple justice that the défendants be advised of it. 
Surely it is not sufflcient to say, as does this count, that thè offense 
was committed "at the district of West Virginia, at a place on the 
bank of the Little Kanawha river," and thus permit the United 
States to ofler testimony tending to locate the place anywhere in 
five counties, from the source to the mouth of the river. The 
défendants should not be liable to be surprised as to the place, but 
should be fully advised, and an opportunity given them to show, 
by witnesses who hâve examined the place designated, that it is not 
such a situation where the articles enumerat^ were liable to be 
washed into the river, and navigation impeded thereby. The count 
is bad. 

The thlrd count is based on section 7, and charges that défend- 
ants, in October, 1890, at the district of West Virginia, did know- 
ingly, wiJlfuUy, and unlawfuUy buUd a certain wharf, pier, dolphin. 
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boom, dam, w^, breakwater, balMiead, jetty, aad certain other 
structures in, along, upon, and àcross tke Little Kanawha river, on 
wMch. river no harbor Unes were or are establislied, and without 
the permission of the secretary of war, in such a manner tliat tlie 
said wharf, etc., did and still do obstruct and impede navigation, 
etc. Tlie statute makes it an offense to buUd a wharf outside estab- 
lished harbor Unes, or va any navigable watérs of the United States 
where no harbor lines are or may be established, without the po*- 
mission oî the secretary of war, in any port, roadstead, etc., tu such 
manner aa shall obstruct or impair navigation, commerce, etc. It is 
not aa offense, undér this section, to build any of the structures 
mentioned in the third count, in any of the places designated, with- 
out the permission of the secretary of war, unlees the structures 
80 built are so constructed as to obstruct or impair navigation, 
commerce, and anchorage of the waters where they are located. 
CJonsequently the place where the structure is located should be given 
with more deûniteness (than this count does) than "in, along, upon, 
and across the Little Kanawha river." If a wharf has be^ built, 
there is no trouble in locating it. If a pier has been constructed, 
there is no difflculty in saying where it can be found. If a dam has 
beein erected, it is easily desoribed. The défendants may hâve 
buiit inore than one of each of such structures, and one only in such 
manner as to impede navigation and commerce. In that event, 
they should be advised as to the one complained of, ru order that 
they may hâve time to show il they con, that by and through it, 
they hâve not violated tlie law. 

There is another objection to this count. I flnd, (as I did 
in référence to the firât count,) that there are several distinct 
offenses combined and charged in this the third count. The reasons 
assigned for holding the first bad apply even with greater force 
to the one now imder considération. 

The fourth count is drawn under the provisions of section 10, and 
it is claimed that the défendants, by throwing and placing the rafts, 
logs, sticks, boats, and other things in the count mentioned, under 
the circumstances described, hâve violated that section. Défend- 
ants insist that tlie matters and things stated and set f orth in this 
count do not constitute any offense against the laws of the United 
States, ànd do not corne withln the purview, true intent, and mean- 
ing of the act of congress, of which section 10 is part. What is it 
that the congress has prohibited by the tenth section? Ail obstruc- 
tions to the navigable capacity of the river are not prohibited, but 
only those "not afflrmativély authorized by law." This législation, 
in effect concèdes that which is well known to be true, that the neces- 
sities of commerce, the interests of the country, demand that cer- 
tain obstructions to thé navigable capacity of our rivers must be 
authorized, and their création permitted. Under certain circum- 
stances, bridges, piers, docks, dams, and booms, the object of which 
is to facilitate trade and commerce, become in many instances seri- 
ous obstructions to the navigable capacity of our waters, and yet they 
are "afflrmativély authorized by law." In the seventh section of 
the act under considération congress has authorized the building 
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of many structures that may obstnict or impair the navigable 
waters of the United States, provided the permission of the secre- 
tary of war has been ârst obtained. By that section it is made un- 
lawf ul to hereaf ter build in the navigable waters of the United States 
any structure of any kind in such manner as will obstruct or impair 
navigation, without the permission of the secretary of Tvar. ïhe 
évident intention of congress was to taJie exclusive charge of such 
matters in the future for the United States, and to place them under 
the charge of the secretary of war, leaving it to his discrétion to 
authorize or prohibit the buUding of the structure and the création 
of the impairment of navigation; thus rendering it unnecessary to 
apply to congress for permission, or spécial législation in particular 
cases, as had frequently been done theretofore. At the time of 
the passage of this act authority to build structures of the charao- 
ter mentioned in it had been given by the states as well as by the 
United States, and congress did not intend to prevent their construc- 
tion absolutely, but prohibited those only autiiorized by the législa- 
tive assembly of the states until the location and plan of the struc- 
ture had been submitted to and approved by the secretary of war. 
It was thus possible, even after the passage of the act, to construct 
certain structures in a manner prohibited by the act, provided it 
had been authorized by law préviens to such enactment. I think 
that the obstructions contemplated by the tenth section — those that 
hâve not been afflrmatively authorized by law, and are therefore 
prohibited — are such obstructions as are permanent in their nature, 
as are created for spécial purposes, by the usual modes of construc- 
tion. I cannot agrée with the district attomey in his construction 
of the statute. and I cannot hold that it was the intention of con- 
gress, by this tenth section, to prohibit the floating of rafts, logs, 
timber, boats, and vessels, loose and adrif t, in and upon the navigable 
waters of the United States. I cannot conclude that congress in- 
tended to make it a crime to carry on a business in which vast sums 
of money hâve been invested in most of the states of the nation, a 
business that has heretofore received the encouragement and protec- 
tion of the law, the aiding of which was one of the commendable ob- 
jects had in view by tJiose who commenced the work of improving 
the very river that is now said to be obstracted, by the success that 
has crowned their undertaking. I cannot flnd in this statute any 
authority for holding that to be a crime which is fostered by botii 
usage and law, — a business that in fact pays toU and tribute, under 
lawful régulations, to the Little Kanawha Navigation Company, for 
the privilège of floating rafts, logs, timber, boats, and vessels in 
that river, and through the locks of that company, — the very things 
charged in this count as obstructing and impeding the navigation 
of the river mentioned. Locks and dams are themselves obstruc- 
tions to the navigation of rivers for certain articles of commerce, 
and yet they are absolutely essential for the full and convenient 
use of our waters for gênerai purposes. If the position contended 
for by the district attomey in connection with this fourth count is 
correct, why cannot it with equal force be maintalned that the struc- 
tures oif the Little Kanawha Navigation Company are also, und«* 
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the statute, obstructîonB to the navigable capacîty of that river? 
Jî th.e aoswer is tàat they hâve been "aflannatively authorized by 
law," does not the reply made suggest tàat tàe same laws permit 
the use of the river for ail purposes necessarily included in the busi- 
ness for the carrying on of which they require the payment of a 
toll? I do not say that congress cannot prohibit the casting and 
placing of rafts, logs, timber, cross-ties, barges, and beats, loose and 
adrift, in the manner described in this fourth count, into the naviga- 
ble rivers of the United States, but I do find that congress has not 
as yet so legislated; and therefore I hold that, admitting the mat- 
ters of fact alleged against the défendants in this count to be true, 
they do not, in point of law, constitute them guilty of an offense, and 
S0 as to the fourth count the défendants' demurrer is sustained. 

The flftii count is so indeflnite that it virill not be seriously con- 
tended that défendants should be required to plead to it. It gives 
neithCT place nor circumstance, and is too vague and gênerai. It 
charges the défendants with unlawfully creattag an obstruction, not 
affinnatively authorized, by law^ to the navigable capacity of the 
Little Kanawha river; but it gives not the slightest notice or de- 
scription of the acts done by them which they are caUed upon to dé- 
fend. For reasons that I hâve already given, I hold this count bad. 

The sisth count is based on that part of the seventh section im- 
mediatély preoeding the proviso thereto, and charges the défendants 
with unlawfully altering and modifying the course, location, condi- 
tion, and capacity of the channel of tiie Little Kanawha river, a navi- 
gable river of the United States, by excavating, and by fllling, the 
bank, bottom, bed, shore, and channel of the river, as prohibited 
in section 7, and by doing ail the things mentioned in section 6 
as not being lawful to do, and in other manners not described, with- 
out the same having been in any wise approved and authorized by 
thé secretary of war. The position assumed by counsel for défend- 
ants — that this count charges in ma«s every offense suggested by the 
statutej that it combines ail the offenses mentioned in section 6, and 
part of those in section 7 — cannot be maintained. The charge is 
plainly set forth that the défendants did "unlawfully alter and 
modify the course, location, condition, and capacity of the channel 
of th^' Little Kanawha river, the doing of which, under certain cir- 
cumstanceSi is made an offense by the seventh section. The many 
ways in and by which "the altering and modif yiag" was done, as al- 
leged in this count. constitute the mass of charges referred to. The 
district attomey claims that the casting, throwing, etc., and the 
depositing, placing, etc., of the things mentioned in section 6, consti- 
tute suoh altering or modifying of the course^ lodation, condition, 
or capacity of the chaimel of the river as is made unlawful by the 
portion of the seventh section under which this count is drawn. My 
judgment is that congress did not so intend, and I construe thJe 
statute otherwise. I cannot reach the conclusion that congress 
authorized the secretary of war to approve and autiiorize the casting 
of ballast, stone, earth, rubbish, and fllth ta any of the navigable 
waters of the country, in such a manner as to alter or modify the 
course, location, and capacity of the channel of such waters, as I 
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would be compelled to if I acquiesced in the position contended for 
by tke attomey for the United States. By the latter clause of 
the proviso to section 6, the secretary of war is authorized to grant 
a peirmit for depositing any of the substances mentioned in section 
6 in a place designated by him; not where it will alter the course 
of the channel of the navigable waters of the United States, but 
where "navigation will not be obstructed thereby." I think that the 
excavating and flUing, altering and modifying of the course, location, 
and capacity of the channel, as described in section 7, must hâve réf- 
érence to such permanent construction as tends to obstruct naviga- 
tion, the building of which must hâve the approval and authorization 
of the secretarv of war. This count charges the défendants with 
excavating the bank, bottom, shore, side, bed, and channel of 
the Littie Kanawha river, and with filling the side, bed, shore, bank, 
and channel of the same, and thereby unlawf ully altering and modify- 
ing the course, location, condition, and capacity of the channel of 
the river. This constitutes one of the offenses created by the sey- 
enth section, and, if there was suflQcient clearness of allégation as to 
the place where the excavation was made, or the flUing was done, 
and the channel was changed, the count would be good, treating 
that which relates to the substances mentioned in the sixth section 
as unnecessary détail and as surplusage. But for reasons I hâve 
already given in connection with the other counts of this indict- 
ment, I must hold this one bad. If the défendants are to be required 
to answer to the charge of excavating the banks of the river and 
filling the bed and channel of the same, the place or places whœe 
it is alleged they so excavated and fllled should be given with more 
definiteness than that it was done "at the district of West Virginia." 
The indictment, and each count thereof, will be quashed. 



In re SHATTUCK et aL 

(Circuit Court, S. D. New York. Jaimary 23, 1893.) 

GimTOMs DuTiES— Classification— SiLK and Cotton Elastio Wbbbino. 

Elastlc webblng composed of Indla rubber, cotton, and silk, Indla nib- 
ber being the component materlai of chlef value, but cotton belng the 
chief component mateiial as to quantlty, held, that the merchandise was 
properly dutlable, as the manufacture of which Indla rubber is the com- 
ponent materlai of chief value, at 30 per centum ad valorem, under par- 
agraph 460 of Sehedule N of the tarlfE act of October 1, 1890, and not as 
"cotton webblng," at 40 per cent, ad valorem, under paragraph 3.54 of 
Sehedule I of sald tariff act, as declded by the board of gênerai appralsera. 

At Law. Appeal by the importers from a décision of the board 
of gênerai appraisers afOrming the décision of the coUector of 
the port of New York in the classificati(m for customs duties of 
certain elastic webbing imported into that port November 18, 1890, 
and retumed by the appraiser as "siUi and cotton elastic webbing, 
silk chief value, 50^," and duty accordingly assessed thereon by 
the coUector at that rate, under the provisions of paragraph 412 of 
Sehedule L of the tariff act of October 1, 1890. The importers 
duly flled tJieir protest against this classification, claiming that 
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tjie oOmponent material of chief ralue was India rubber, and ttat 
tii!& merchandise was therefore d,utiable at 30 pOT cent, ad valorem, 
nnder Scbedule N, par. 460, of sald tarilE act After the proceed- 
ings came bef ore the board oî gênerai appraisers, the différent ar- 
ticles -were analyzed; in the ofllce of the United States appraiser, 
andthose represen$ed by samplé "A" were found to consist of 
Tndia rubber, silk, and cotton, sîlk being the component material 
of chief value. In those represented by samplea "B" and "C" the 
component materials were found to be the same, but of différent 
proportions; India rubber in both cases being the material of chief 
value, but cotton being the component material in chief quantity. 
The board of gênerai appraisers thereupon found as conclusions of 
fact: 

"(1) That the merchandise Is elastic webblng, composed of cotton, sllk, and 
India rubber; (2). that aii of the gqods are manufactured cblefly of cotton: 
(3), Tl»at in Exhiblt A sOli is the component material of cliief value; (4) 
that Bxhibits B and hâve India rubber as the component material of chief 
value." 

The board, in their décision, say : 

' ''Webblag is an especial klnd of goods, well known in trade and commerce, 
fop whioh congrees made spécifie provision in paragraphs 354, 298, and 412, 
Act Oct. 1, 1890. The two j>aragraphj^ with wlilch we hâve to deal are: 354: 
'Cotton, ♦ • ♦ webblng, » • » ëla^tic or nonelastlc, 40 per cent, ad 
valorem;' and 412: ' 'Webblng, * • • elastic or nonelastlc, • * • made 
of silk, or of whlch silk is the component material of chief value, flfty per 
cent, ad valorem;'" 

— ^And dêcided that in webbing of which silk was the component 
material of chief value, exclusive of India rubber, the merchandise 
was provided for as silk elastic webbing, and that the articles, 
which wéàrë cotton elastic webbings, made chiefly of cotton, were 
properly dutiable under paragraph 354 of said tariff act, in which 
they fonned a portion or group or class of goods sui generis; and 
that hence the protest of the importera as to those articles was 
not well taken, and that the action of the çollector should there- 
fore stand. On the trial in the circuit court it was argued in be- 
half of the coUector àtxà the govemment that the j;nerchandise was 
silk and cotton elastic webbing, as returned by the appraiser and 
classifledby the coUector, and was therefore designated eo nomine 
either in i^ia,ragraph 412 or paragraph 354, and that there was no 
évidence tàien bef ore the board, and noue was takeli in the circuit 
court, to rdisprove the correctness of this finding of fact by the 
coUector, which, under a well-recognized rule of law, must be pre- 
sumed correct, as made by swom offlcers of the government, until 
the contraiy should be proved by compétent évidence; hence the 
cases in the suprême court, (Hartranft v. Meyer, 135 TJ. S. 237, 10 
Sup. C3t Eep. 751, aiïà ôthers,) which make the classification dé- 
pend upon the compoiient material of chief value as between two 
gfehëral descriptions, ahoiild not apply. 

Curie, Smith & Mackie, for importera. 

Edward MitcheU, U. 6. Atty., and James T. Van B«nsselaer, Asst 
U. S. Atty., for çollector and the United States. 
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board's décision is afiarmed. Tliere is no dispute in regard to that 
If it appeared hère tliat it was not practicable to make cotton 
webbing elastic witkout th.e présence of India rubber, I should be 
inclined to affîrm the board's décision; but as there is no évidence 
to that effect, and as in fact there could not very well be such 
eyidence, — as we ail know, it is a matter ot weave, as well as materi- 
al, that cotton webbing can be made elastic without the présence 
of any India rubber in it whaterer, — I am of the opinion that the 
webbing clause (paragraph 354) cannot cover thèse articles of which 
India rubber is the component material of chief value. Therefore 
the décision of the board is reversed, and it is directed that the 
articles be classiâed for duty under paragraph 460, as to Exhibits B 
and C. 



UNITED STATES v. PIHUJ et al 
(Circuit Ciourt of Appeals, Seventh CSlrcult February 11, 1893.) 

No. es. 

CCBTOMS DtTTIBS— PrOPBRTT BtJBJECT TO DUTT— SiLK VeILS. 

Silk goods, whlch, although made in the manner of laces, and havlng 
tbe substantlal characterlstica of laces, are not commerclally known ea 
"laces," but as "sllk nets," " reillngs," and "drapery nets," are dutlable 
tmder Schedule L, (paragraph 414 of the customs act of 1890,) as a 
manufacture of sllk not otherwlse provlded for, and not as sllk laces. 
50 Fed. Rep. 908, afflrmed. 

lAppeal from the Circuit Cîourt of the United States for the North- 
ern District of minois. 

Proceeding by Marshall Field & (3o. to review a décision of the 
board of gênerai appraisers. The circuit court reversed the déci- 
sion, and ordered the coUector to reliquidate the duties. 50 Fed. Eep. 
908. The govemment appeals. Af&rmed. 

Thos. E. Milchrist, U. S. Dist Atty. 
N. W. Bliss, for appeUees. 

Before GBESHAM.and WOODS, Cîircuit Judges, and BTJKS, Dis- 
trict Judge. 

PER CUEIAM. The decree appealed from is afflrmed upon the 
grounds stated in the opinion of the court below, reported in 60 
Fed. Bep. 90a 



KCDD et al. v. FIiAGLEK. 

(Carcult Court, N. D. New York. March 2, 1803.) 

No. 2,583. 

L Customs Dtjtibs— Rbimported Liqtjor Withdrawn fbom Boiro. 

Where a person haa removed liquor from a bonded warehouse t» Canada 
wlthont paying the Internai revenue tax, and landed it, and penhltted it 
to remaUi' tbere for a month, he Is entitled to bring it back to the United 
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Statfâs on payment of duty equal to sacb tax, aa proYlded In Rey. St f 
2500, notwlthstanâliig that he Intended, when he sent it to Canada, to biing 
It back again. 

2l Samb— "Expobt" Dbfined— Intent. 

The Word "export," as used in the oustoms laws, means the taklng of 
goods eut of one country into another, and there unlading them; and It 
.18 entlrely Immaterlal whether or not tiie owner intends to brtog them 
back again. It is the converse of "import" 

At Law. Action by George W. Kidd and others against Benja- 
min Flagler, as collector of customs, to recover damages for illégal 
détention of imported goods. Verdict for défendant. Motion for 
anewtrial. Granted. 

Statement by COXE, District Judge: 

In 1884 the plalntlfts were manufacturera of dlstOled spirita. Thelr dlstUlery 
was at Des Moines, lowa. Thelr principal place of business was at New 
York City. The défendant was coUector of customs at Suspension Bridge, 
N. y. The action was brought to recover damages of the défendant for 
detalning, for over two montbs, 65 puncheons of spirlts belonging to the 
plalntiffs. In July, 1884, the plaihtifCs withdrew thls property f rom their 
bonded» iwarehouse at Des Moines, for export to Canada, (section 3330, Kev. 
St.) without paying the internai revenue tax of 90 cents per gallon, Intendlng 
to remove it to New York and pay the tax there. The route by wlùch they 
proposed to send the property was to Détroit and thence to New York, via 
Windsori Oan., and Suspension Bridge. , The property arrived at Windsor on 
the .12tl* <?f July, 1884. It was taken out of the cars, measured by the Ca- 
nadian officiais and placed in a warehouse under the charge of the Canadian 
customs offlcers, whelre it pemalned ,ln bond untU Angust 16, 1884. No duty 
was paid to the Canadian go vemment On the 16th of Angust, It was shipped 
from Windsor, invoiced to the collector of the port of New York for the 
benefit of the plalntiffs. The cars In which it was placed for shipment were 
imder the seal of the consul of the United States at Windsor. It reached Sus- 
pension Bridge on the 18th of August, 1884, where it was detalned by Oie 
défendant, actlng under instructions from the secretary of the treastuy. 

The plalntiffs inslst that they had a right to bring the property back to the 
United States upon paying a duty equal to the revenue tax upon it at Des 
MplneS. They clalmed this right under section 2500 of the Revised Statutes^ 
whlch provides: "Upon the réimportation of articles once exported, of the 
growth, product, or manufacture of the United States, upon which no internai 
tax has been assessed or paid, or upon which such tax has been paid and re- 
funded by allowance or drawback, there shall be levied, collected, and paid a 
duty equal to the tax Imposed by the internai revenue laws upon such articles." 
The défendant Inslsted that the property had not been properly wlthdrawn 
from the warehouse at Des Molnfes and exported to Canada and that he had 
a right to detain it for that reason. The jury found that It was not the Inten- 
tion of the plalntiffs at the time the property was sent from Des Mornes to 
Windsor to deal wlth it at Windsor as Canadian property. On the contrary, 
It Was thelr purpose to pass it through Canada In order that they mlght pay 
the revenue tax at New York rather than at Des Moines. Some of thèse 
faets are admltted and others were established by the verdict of the jury. 
None of them can be questioned on a motion of this character, whlch pro- 
oeeds upon the theory that the plalntiffs are entiûed to recover non obstante 
veredicto. 

Matthew HMe, for the motion. 

D. S. Alexander, U. S. Atty., and Frank C. Ferguson, Asst XJ. S. 
Atty., opposed. 

COXÉ, District Judge, (after stating the facts.) The main ques- 
tion is oneof law. It is this: Is a person who has, pursuant to 



KIDD ». I-LAGLEB. 369 

law, removed property to Canada, landed it and permitted it to re- 
main there for a month, entitled to bring it back to the United 
States on payment of the duty provided in section 2500, notwitli- 
standing the fact that he intended when he sent the property to 
Canada to bring it back again to this country? Still further 
simplified the question is, was the plaintifiE's property exported? It 
in perfectly plain, if the owners' intent as to the ultimate disposi- 
tion of the property is not an élément in determining this question, 
that section 2500 is applicable. 

The défendant maintains that if the owners intended to bring the 
property back, it was not exported. The plaintiffs assert that 
the question of intent has no bearing whatever upon the point 
at issue. The dictionary meaning of the term "export" is as fol- 
lows: "To carry from a state or country, as wares in commerce." 
Webst. Dict "To send goods and merchandise from one country 
to another." 1 Bouv. Law Dict 502; 1 Kap. & L. Law Dict 487. 
The term is the direct converse of "import," which means, "to bring 
into a country merchandise from abroad." Thèse terms, as they 
appear in revenue and customs laws, hâve frequently been considered 
by the courta and their meaning judicially determlned. Some of 
thèse décisions are as follows: "The term used is 'import' and légis- 
lation employed that term in its commercial sensé, which is to 
'bring' from a foreign jurisdiction, into this jurisdiction, merchandise 
not the product of the country. Its commercial meaning is directly 
contrary to the term 'export.' Both phrases hâve a technical mean- 
ing in the law. We 'import' teas from China, wines from France. 
We 'export' cotton, tobacco, pork and wheat. The one term signi- 
fies etymologically 'to bnng in,' the other *to carry out.' " The For- 
rester, 1 Newb. Adm. 81, "The purpose of the drawback provision 
is to make duty f ree, imports which are manufactured hère and then 
retumed whence they came or to some other foreign country, — arti- 
cles which are not sold or consumed in the United States." Camp- 
beU V. U. S., 107 U. S. 407, 413, 2 Sup. Ct Eep. 759. "The literal 
meaning of 'importation' is to bring in with intent to land." Kohne 
V. Insurance Co., 1 Wash. 0. C. 158, 165. An importation means 
"a bringing rnto some port, harbor or haven with an intent tg land 
the goods there." The Mary, 1 Gall. 206. Importation takes place 
when the vessel arrives at à port of entry intending there to dis- 
charge her cargo. U. S. v. Vowell, 5 Cranch, 368; McLean v. 
Hager, 31 Fed. Eep. 602; U. S. v. 10,000 Cigars, 2 Curt. 436; Arnold 
v. U. S., 9 Cranch, 104; Meredith v. U. S., 13 Pet 486; Clarke v. 
Clarke, 3 Woods, 408; Barrett v. RaUroad Co., 2 Man. & G. 155; 
Two Thousand Tin Cans, 7 Ben. 34. 

It wiU be observed that in none of thèse définitions is exportation 
made to dépend upon the purpose of the owner regarding the dis- 
position of his goods after they hâve been landed in a foreign country. 
No authority has been cited by the defendant's counsel or f ound by 
the court holding that an intent that the goods shall remain in the 
foreign jurisdiction is necessary to complète exportation. Indeed, 
it would seem almost impossible to administer the customs 
laws if such an inquiry were pertinent in every case. The 
V. 54F.no. 2— 24 
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coUector could seize goods \ipon the pretext that the intent of tlie 
exporters ultimately was to bring tliein back again, whether they 
hâte bèèn in a foreiga jurisdiction one montli, or one year, or twenty 
yéara. Tlie autliorities seem to be unanimous on the point that 
mierchandise is exported from tliis country when it is landed in a 
foreign country. So, when the puncheons in question were unloaded 
from the cars at Windsor they became "imports" in Canada, and the 
moment they became "imports" there they became "exports" hereu 

Section 3330, as amended by the act of June 9, 1874, (18 St at 
Large, p. 64) recognizes the fact that goods are exported when they 
are unloaded at the foreign port It says: "That tiie bond required 
to be given for the landing at a fp^reign port of distilled spirits shaH 
be cancéled upon the présentation Of satisfactory proof and certifl- 
catea that said diâtilled spirits hâve been landed at the port of 
destinatlOli named in the bill of lading or any other port without the 
jtuisdicttOnof the United States." It does not add: "Together with 
probf that tiie owner does not intend to reimport said spirits to this 
country." 

TS^en thp gOTemment reçoives proof that the goods hâve been 
landèâ lu a foreign country, it is satisfied that they hâve been export- 
ed, an<} oancels the bond. Such proof was given in this case, the 
collectQr, under date of September 24, 1886, certifjing aa follows: 
"I herçby certify that proof of landing in Canada of the following 
deseribed shipments of spirits has been received at this oflace, and 
that the exportation bonds coverlng said goods hâve been cancéled." 
Hère is an express admission on the part of the coUector that 
the plàifltiffs hâve fully pa*fonned their agreement to export the 
goods. In a transaction of this kind between tndividuals the party 
making such an admission would be estopped from asserting that 
the goods were not exported. 

The court cannot resist the conclusion that the plaintiffs fully 
complied with the law permitting the exportation of distilled spirits, 
that they did export the 65 puncheons in question to Canada, 
and that they had a right to reimport them under section 2500. 
It follows» of course, that the défendantes action in detaining them 
for tke reason assigned by him, that they were not exportations, 
was without warrant of law. A common-sense construction of sec- 
tion 2500 would seem to be that the owners of domestic goods liable 
to pay an internai revenue tax may. If they find it for their interest, 
take such goods out of the country without paying the tax; if, how- 
ever, at any time, they see fit to bring them back again they can do 
so on paying the tax. In other words, taxable domestic goods con- 
sumed hère must pay th.e tax. The United States is only conoemed 
in the collection of this tax. When it is paid the government haa 
no f urther interest in the property. The United States loses nothing 
by the réimportation of the goods, and if the owners can gain any- 
thlng by temporarily exporting them, why should the government 
be eager to deprive its citizens of this lawful and legitimate advaiv 
tagef It should rather be a matter of satisfaction. The plain» 
tiffe #ere at ail tfanes ready to pay the interual revenue tax. After 
the retum of the spirits the tax was payable in New York instead <rf 
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Des Moines. The govemment should hare received fixe amount 
of thé tax. The plaintiffs had conunitted no fraud and there was 
nothing to justify the treatment they received. 
The verdict must be set aside and a nevr trial granted. 



Œn re BACHE et al 
(Circuit Court, S. D. New York. Febmary 10, 1893.) 

1. CdSTOMS DuTIBS— WiNDOW GlASS— BrEAKAGE on THE VOÎAGB. 

Window glass, which. was in a soimd conditioii wlien It was shlpped, 
but has been broken on the voyage, so as to be useless except for remanu- 
facture, Is entitled t» free entry, under paragraph 590 of the tarifC act 
of October 1, 1890, for It is, for tarife pwposes, différent merchandlse from 
tliat which was shlpped, and not merely damaged merchandise of the same 
klnd. Marriott v. Brune, How. 619, foUowed. 
8. Same— BoABD op Appraisbbs' Décision— ApPBAii—JnniSDicTiON. 

The collector dasslfied certain window and other glass under Schedule B, 
(paragraph 112 of the act of October 1, 1890,) and the importer protested, 
clahBing that on the voyage part of the glass was broken into pièces which 
could not be used without remanufacture, and was therefore exempt from 
duty, under paragraph 590 of the free llst Before the board of gênerai 
appralsers the importer ofifered to prove the number of pounds of glasn 
thus broken, but the board refused the offer, decidlng that the claim waa 
in Icgal effect one for réduction of dutles on account of dairages to part 
of the goods, and that such a claim was inadmlssilble, under the act of 
June 10, 1890, § 23. The facts were undisputed, and the board found 
as a fact that part of the glass was broken. on the voyage. Held, that the 
proceeding before the board was In the nature of a demurrer by the col- 
lector to the protest; that the board had authority to détermine the ques- 
tion of law thus presented without admltttng tlie évidence; and that, on an 
appeal from its décision, the circuit court had authority to revlew and 
reverse the same, notwlthstandiiig the absence of évidence lu the record 
to support the flnding as to the broken glass. 

Appeal by the Importers from a Décision of the Board of General 
Appraisers afflrming a décision of the collector of the port of New 
York. Eeversed. 

W. Wickham Smith, for importera. 

James T. Vajx Bensselaer, Asst. U. S. Atty., for coUector. 

COXE, District Judge, The appellants are dealers in glass. They 
hâve, at varions times, imported into this country window glass 
which was in a sound condition when purchased abroad, but which, 
to a considérable extent, was broken on the voyage; the broken por- 
tions when brought to this country being fit oïdy to be remanufac- 
tured. The collector assessed the enttre merchandise, the broken 
as well as the unbroken portions, under paragraph 112 of the new 
tariff act. The importers insist that the broken portions are entitled 
to free entry under paragraph 590 of the free list, which is as 
foUows: "(ïlass, broken, and old glass, which cannot be eut for use, 
and fit only to be remanufactured." The board sustained the col- 
lector and the importers appeal to this court. 

The question is one of law. Appellants hâve imported into this 
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country glass wMch, concededly, is within the provisions of tke free 
list. Had it started from Europe in the condition it was in wh.en 
it reached New York tliere can be no doubt that it should enter 
free. The question is: Does the fact that it was broken while in 
an Antwerp ship, instead of ia an Antwerp factory, change its 
nondutiable cliaracter? The law concems iteelf only with mer- 
chandise which is imported; that is, brought into this country. It 
is of very little moment what is the character of the merchandise 
wldch leaves the foreign market. What is its character when it 
reaches our market? This is the ail-important question. If a ship 
were to leave a foreign port having on board a consigimient of some 
material entitled to free entry hère, and during the voyage it should 
be manufactured into dutiable articles, no one would seriously con- 
tend that they could escape djity. The converse of this proposition 
should also be tnie. If merchandise is duty free when it reaches 
New York no duty should be charged, Ôf what moment is it 
where or when it became nondutiable, so long as it is nondutiable 
when ît enters our ports and becomes subject to our laws? A happy 
illustration was presented at the argument A cattle dealer buys 
a cow in-England intending to bring her to this country and pay the 
duty of ten dollars on arrivai at New York. On the voyage the cow 
dies, and he brings nothing but hBr hide to New York. Hides are 
free. Why should not this hide be free? Why should its owner 
pay duty on a cow because the ship left England with a cow? So 
in the case at bar, the Westemland left Antwerp with dutiable 
merchandise. When she reached New York this merchandise 
was free. What right, then, had the coUector to levy a duty on 
gooda which congress has declared shall enter free? To adopt the 
language of the court in Marriott v. Brune, 9 How. 619 : 

"To add to sach unfortunate losses, the bttrden of a duty on them, Imposed 
afterwards, would be an uncaUed-for aggravation, would be addlng cruelty to 
mlsfortune, and would not'be justlfied by any sound reason or any ezpresa 
provision of law." 

This is not a case of damaged goods at aU. The value of the 
goods was not diminished. The goods ceased to exist. There was 
no longer window glass 16 by 24 inches square. In its place was a 
quantity of broken glass. The character of the merchandise was 
entirely changed duriag the voyage. For tariff purposes it was 
différent merchandise. The glass schedule no longer describèd it. 
The language of the frëe hst covered it with perfect accuracy. If 
the appellants' cases had contained broken glass and nothing else 
it wUl hardly be arguèd that it should bé charged with duty, but, 
on principle, there can be no distinction. It can make no différ- 
ence that dutiable and nondutiable goods happen to come to this 
country in the same box. It is the character of the merchandise 
and not the case in which it is packed that détermines its tariff 
classification. Theàé views are, it is thought, sustained by the fol- 
lowing authorities: Marriott v. Brune, 9 How. 619; Lawrence v. 
Caswell, 18 How. 488; U. S. v. Nash, 4 Cliff. 107; Weaver v. Salton- 
Btall, 38 Fed. Bep. 493; Eeiss v. Magone, 39 Fed. Bep. 105; Lead Co. 
T. Seebèrger, 44 Fed. Bep. 258. 
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The principal objections to the contention of the importera relate 
to matters of détail ïn administration based npon alleged difficulties 
in administering the law as interpreted by the importera. I do not 
think such diflaculties exist, but if they do it is entirely clear that 
mattera of convenience must yield to matters of right. No impedi- 
ment haa been suggested which cannot be readily removed by the 
officers of the customs. If the interprétation now placed upon the law 
is correct it may require greater care and diligence upon the part of 
thèse ofiacers, but nothing more. No fault is found with the protest 
either as to f orm or time of sendce^ and the importers hâve complied 
with every provision of the law necessary to enable them to obtain 
relief. The case in this regard is a simple one. The coUector has 
levied a duty upon goods which were entitled to enter duty frea 
The importers duly protested, polnting out the précise injury com- 
plained of. This is ail the law required them to do to protect their 
rights. They hâve rights and they should be protected. 

This cause has been treated thus far, as it was treated upon the 
argument, as if the fact found by the board, that the glass was 
broken in transitu, was f uUy established by the proof . At the 
close of the argument the point was taken that the décision of the 
board must be afflrmed for the reason that there was no évidence 
to support this flnding, and, therefore, that this court must disre- 
gard it. The facts bearhig upon this proix>sition are as follows: 
The importera in the protest allège that on the voyage considérable 
quantities of the glass became broken into pièces which were fit 
only for remanufacture and they say: 

"We are prepared to prove the number of pounds of the glass covered by 
this entry that hâve been broken so as to be unfit for use, and we clalm It Is 
your duty to ascertaln and détermine such number of pomids and reliquldate 
the entry accopdlngly." 

The return also contains the foUowing entry: 

"Sohedule of protests to accompany letter of Sept 22d, '91. Wlndow ëiaaa 
and pièces. Semon Bâche & Oo." 

The décision of the board states: 

"The Importent In each case appeared before the board of gênerai appralsere 
and oflered to produce évidence showlng the amount ol damage done to each 
package or case, and this évidence was held by the board to be irrelevant, 
and was exduded on the ground that allowances for damage of the Mnd under 
consldeiation were abolished by section 23 of said act of June 10, 1890. • « • 
The case is one whieh would faU directly withln the terms of section 2927 of 
the Revised Statutes, but for the repealing effeot of section 23 of the act of 
June 10, 1890, wMch latter statute, in our judgment, prohibits us from enter- 
taining sudh a clalm in any form whatever. Holding as we do tiiat the 
daim is one, in légal effect, whioh seeks a réduction of dutles on aocount of 
damage to a portion of the merchandise, we décide ûiat it is not well ta^en. 
The protests are accordingly ovemiled on this ground, and the collector's dé- 
cision Is afflrmed in each case." 

The proceeding before the board was in the nature of a demurrer 
by the collector to the protest of the importers. In légal contempla- 
tion the collector's position was this: 

"I concède ail you say In your protest, but It la bad in law. I object to 
your taking up my time and tiiat ot the board by the production of irrelevant 
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ond Immaterlai testlnjony, for^h^ It Is ail in, wh.eii youhav.e .prpved ail that 
you allège lli your protest It wlll àVall you nothlng, for ïhe reasoû that yoxir 
olalm Is one f6E à réduction of dutlcs on accotint of dstmage and suoh allow- 
ances hare been aboUshed by law. Your broken gla«s is net entitled to free 
entry and thp board cannot entertn.ln your claim in any forin wbatever. 
There la no law for It" 

The board took this view, and, entertaining the opinion of the law 
they did, their action was perfecûy natural and proper. Should 
the coUector now be pennitted to take advantage of the absence 
of proof which, in effect, was rejected on his motion, in order that 
the point of law which lies at the threshold of a recovery might be 
determined? It is thought not. If the point had been made be- 
fore the board they would undoubtedly hâve required an admission 
from the collector or in some other way would hâve obviated the 
difQculty. But it is perfectly évident that aU parties regarded the 
point as sufflciently presented, and nothing to the contrary appeared 
untU the cause had been argued on the merits and was about to be 
decided in the circuit court Indeed, it would seem doubtful 
whether under the provisions of section 15 of the act of June 10, 
1890, auch a point can be raiSed at aU by a respondent. This ac- 
tion provides in substance that any person, whether importer or 
collector, who is dissatisfied with a décision of the board may ap- 
ply "for a review of the questions of law and fact involved." He 
most, moreover. file "a concise statement of the errors of law and 
fact côiûplained of." 

In this case the board flnds as matter of fact that "a considérable 
quantity of said glass was damaged by being broken during the 
voyage and before arrivai at the port of New York in such maimer 
as to be unflt for any other use than to be remanufactured." No 
error was pointed ont by the collector in this finding. Indeed, no 
error of fact was assigned by either party. As the facts were 
whoUy undisputed it may well hâve been that the board thought it 
unneceasary to attach the testimony. If the collector had raised 
the point in the manner required by the statute it may be that the 
board would hâve returned either testimony or proof of an admis- 
sion that would obviate the présent difflculty. It would certainly 
be a most novel proceeding if a respondent can succeed in having a 
judgment in his favor affirméd because of an érror committed by 
the court below. The anomalons aspect of the proceeding would 
not be diminished should it api)ear further that tiie error was one 
which the trial court made upon the motion of the respondent and 
against the strenuous objection of the appellant. So far as the 
question aflects the case at bar I can see no reason in favor of sus^ 
taining the objection and many reasons why it should not be sus- 
tained. It is for the interest of ail, importers and collectors alike^ 
that this question should be decided speedily. Why should the 
board of appraisers be burdened with the préparation of another 
cause with its conséquent labor and delay? If it is held that the 
évidence is necessary, weeks may be required to produce it, for the 
proceeding would be in the nature of an accounting, and shoxild the 
court ultimat^y sustain the board, the testimony will be wholly un- 
avaUing. On the other ïiand no in jury can happen to the govern- 
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ment, for no money can be refunded except upon proof of tlie facts 
etated in the protest. So far as the question affects the practice 
in such cases generally it is manifestly for the interest of ail that 
such questions should be determined wiâi as little annoyance, expansé 
and delay as possible. It was partly to produce tMs resuit that the 
board was estabUshed. If the practice before the board is to be 
more cumbersome and involved than under the old system the pub- 
lic will reap little advantage by the change. Where the board is 
of the opinion that the protest is friTolous on its face or that it has 
absolutely no law to sustain it I can see no reason why they should 
not say so and hare the question of law thus raised disposed of In 
limine wlthout incumbering the record with a mass of testimony 
which may in the end turn out to be mère worthless rubbish. 
The décision of the board should be reversed. 



liALANOB & GROSJEAN MANUF'G CO. v. HABBRMANN MANUF'G CO, 

(Circuit Court, S. D. New York. January 5, 1893.) 

Patents for Inventions — Inteblocutobt Decbbb — Appeals — Supersbdeab. 
Upon an appeal to the circuit court of appeals from an interlocutory 
decree sustaining a patent, decL-iring infringement, and grantlng an 
, Injunctton, défendant is not entitled to a supersedeas as a matter of 
riglit, but the matter rests in the discrétion of the circuit court, and the 
Injunctlon wlll be staycd only undcr exceptlonal drcumstances. Société v. 
Blount, 61 Fed. Rep. 610, disapproved. 

In Equity. Bill by the Lalance & Grosjean Manufacturing Com- 
pany against the Habermann Manufacturing Company for infringe- 
ment of a patent. The patent was heretofore sustained, infringe- 
ment declared, and an injunction granted. See 53 Fed. Rep. 375, 
880. The case is now heard on a motion to stay the injunction pend- 
ing an appeal to the circuit court of appeals, under section 7 of the 
judiciary act of March 3, 1891. Denied.* 

Eobert N. Kenyon, for the motion. 
Arthur v. Briesen, opposed. 

COXE, District Judge. This motion présents thê situation which 
usually anses where a patent has been sustained. The défendant 
asserts that his business will be irreparably injured if he is compelled 
to stop infringing. The complainant, on the other hand, is equaUy 
BtrenuouB in contending that his business will be destroyed if the in- 
fringement continues. If the two parties stood on equal footing, 
the question would be a dififtcult one. But they do not. The com- 
plainant is the owner of a valid patent and the défendant is a tres- 

'Subsequent to thls décision the respondent applled to the suprême court of 
the United States for leave to flle a pétition for a writ of mandamus to the 
circuit judge, requiring hlm to allow a supersedeas, but tliat court denled the 
application, holding, as did the circuit court, that the grauttng or refusing 
of a supersedeas was wlthin the discrétion of the circuit court, and that the 
suprême court had no jurlsdiction to control that discrétion by a writ of 
maudamuB. See 13 Sup. Ct. Rep. 527. 
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passer. The one is right.and the other is wrong. In such circum- 
stances the former is entitled to relief. The raie as enunoiated in 
Société v. Blount, 51 Fed. Eep. 610, 61 O. G. 1484, is not, as I under- 
stand it, the law of this circuit. Thé injunction has sometimes been 
suspended hère after final hearing, but only in exceptional cases. 
This is not such a case. 

I am convinced that the rights of the public wlll not suffer and 
that the defendant's employés will not be disturbed if the usual 
course is adopted hère. The défendant can enamel its goods in any 
way it sees fit, and the record shows that the ways are numerous, 
«o long as it does not use the patented process. That any injury 
will resuit, other than that which generally follows where an injunc- 
tion overtsikes an infrihgément, I cannot believe. The injury hère 
will not be unusual or exceptional. A bond will ofler little or no in- 
demnity. An injunction is the complainant's only available remedy. 
I think the case should take the ordinary course. 

The motion is denied. 



BRIGGS V. CBNTRAIi lOB CO. 

(arcult Court. N. D. New Yorlc Febroaiy 20, 1893.) 

No. 6,028. 

Patents pok iNVHNTioire— IrwHraaKMBNT— Icœ Planées. 

In letters patent No. 367,267, graated July 26, 1887, to John N. Briggs, 
for au improvement In ice planers, the clalm waa as follows: "The combl- 
nation With fiie cutter bead and radis, directly attached thereto, of the 
guides for both cutter head and the racks, arrangea perpendlcujarly to 
the plane of the elevator, fhe plnlons mounted on sald guides, and enga- 
ging in sald racks, and the leyers or anus, for operating sald plnlons, 
♦ * • 80 tJiat the depth of the eut mày be dlrectly and positlvely regil- 
lated by means of the levers." Eeld that. In vlew of the prlor state of tha 
art, this clalm must be Umlted to the précise mechanlsm desctlbed; and 
hence the patent is not Infringed by a devlce wherein the cutter head la 
moved, and the depth of the eut regulated, by means of endless chaîna 
passing over sprocket wheels. 

In Equity. Suit by John N. Briggs against the Central Ice Com- 
pany to restrain the infringement of a patent. BiU dismissed. 

Benjamin F. Lee, for complainant. 

Edwin H. Brown and Frank L. Freeman, for défendant. 

COXE, District Judge. This is an action for tiie infringement 
of letters patent, No, 367,267, granted to John N. Briggs, the com- 
plainant, July 26, 1887, for an improvement in apparatus for plan- 
ing cakes of ice, It is not a pioneer patent, but relates only to im- 
provements on the apparatus for which letters patent No. 346,576 
were granted to the patentée August 3, 1886, in which a similar ice 
planer attached to an ice elevator is described and claimed. The 
object of the patent is to faciUtate the adjustment of the planing 
device described in the prier patent and to render it more effective 
in opération, The usual method of elevating ice from the river or 
pond to the storing house is by means of an elevator or railway pro- 
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vîded with endless chains carrying hold bars against which the cakes 
of ice are lodged; as tke cliams move the ice is drawn up tlie incline. 
For varions reasons it is expédient that tke blocks of ice should be 
planed down to a uniform tMckness and grooved to prevent tke ice 
from freezing into a solid mass in the storage house. It is also advis- 
able Bo tô construct the planing device that it can operate upon cakes 
of différent sizes and remore layers of frozen snow and other impuri- 
ties, which often differ in thickness. It frequently happens that 
worthless blocks, or blocks of différent thickness, or blocks having a 
crust of frozen snow on the top are forced up the incline in close 
proximity. Again, it is not an unusual occurrence for ice to be- 
come dislodged from the hold bars and slide down the incline with 
great velocity, and, if it cornes in contact with the planer in its 
downward passage, it is liable to destroy the entire machine. For 
thèse reasons it is necessary to elevate and lower the cutter bar 
rapidly. 

For several years prier to the application for the patent (Novem- 
ber 22, 1886,) it had been customary to accomplish thèse results by 
means of ice planers attached to the elevator. Thèse machines 
were ail provided with cutters and mechanism for raistng and lower- 
ing the cutter carrying frame, consisting of pulleys and weights, lev- 
ers, screws operated by bevel gearing, or other familiar équivalents 
for thèse old and well-known devices. The prior planers and the 
patented planer operate in substantially the same way. The blocks 
of ice are forced up the inclined elevator by the endless chains in 
the usual manner. The mechanism which holds the chisels or cut- 
ters is regulated by the operative in charge. As the ice is drawn 
upwards it encounters the cutters which penetrate the cakes to the 
required depth, removing any excess of thickness or impurities there- 
from. The spécification says: 

"A little expérience wlll enable the operative In charge quickly to déter- 
mine at sight the best porftion for the cutter head during Its operatton on 
the approaching cake of Ice, and sald cutter head Is under snch perfect and 
positive control of the operative that he can easUy malntaln it at the posi- 
tion where Its teeth flrst enter the cake of ice during tho time requlrad to 
effect the planing of sald cake." 

The only claim involved has référence to the problem of raising 
and lowering of the cutter bar by the attendant in charge. It is as 
follows: 

"(1) The combinatlon, with the cutter head and the racks dlrectly attached 
thereto, of the guides for both cutter head and the racks, arranged perpen- 
dicularly to the plane of the elevator, the pinions mounted on sald guides 
and engaglng In said racks, and the levers or arms for operatlng sald plnlons, 
ail constructed, substantially as described, so that the depth of the eut may 
be dlrectly and positively regulated by means of the levers, as hereln specl- 
fled." 

A claim much broader ia scope was originally asked for. The 
examiner rejected the broad claim as being anticipated by two 
prior patents and suggested a claim in the language quoted. The 
complainant acquiesced in this ruling. The défenses are lack of 
invention and noninfringement. In considering thèse questions it 
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is wlse to keep in mind the précise nature of the patented improve- 
ment. Tlie claim, it will be observed, is for a combination having 
the followlng éléments: First, the cutter head; second, the racks 
directly attaehed to the cutter head; third, guides for both the cut- 
ter head and racks arranged perpendicularly to the plane of the ele- 
vator; fourth, pinions mounted on the guides and engaging in the 
racks; flfth, levers or arms for operating the pinions. Ail of thèse 
éléments are to be constructed substantially as desciibed, so that the 
depth of the eut may be directly and positively regulated by meana 
of the levers in the manner specifled. 

Did it require an exercise of the inventive faculties to originate 
this combination? Ice elevators were concededly old; so were ice 
planers attaehed to ice elevators. The knives of ice planers, so 
attaehed, had been raised and lowered by mechanisma which are 
well-knovra équivalent» for the apparatus of the claim. Every élé- 
ment of the claim, considered separately, was old, and the combina- 
tion itself, when considered broadly, was anticipated by several prior 
structures. It is unnecessary to enter upon a discussion of the 
prior références which establish this proposition, for it was ad- 
mitted by the patentée himself when he formally acquiesced in 
the disallowance of the broad claim and accepted the narrow claim 
of the patent. Royer v. Coupe, 62 O. G. 318, 13 Sup. Ot Eep. 166. 
As favorable a statement as the patentée can expect regarding hia 
contribution to the art, is that his machine is an improvement upon 
prior machines, in this, that his device for raising and lowering the 
cutter head opérâtes with greater accuracy, ease and speed. There 
can bé no prêteuse that it performs a new function or produces a new 
resuit. It may produce the old resuit in a better way, but this is ail. 
If invention résides anywhere in the claim it must be in the sub- 
stitution of the racks, pinions and guards for the elevating devices of 
the old machines. A rack and pinion has long been recognized as 
an équivalent for a lever, a puUey and weight and a screw. As al- 
most every other équivalent had previously been used to raise the 
cutter carrying device, it is not impossible to imagine that the use 
of the rack and pinion might hâve suggested itself to a mechanio 
without any assistance from the prior art But the patent to But- 
terfleld. No. 24,076, dated May 17, 1859, riiows racks and pinions used 
to raise and lower the cutter head of a wood-planing machine. The 
spécification says: 

"A Is a slldlng frame, to which Is attaehed the kntfe, D. The pinion, C, 
ralses or lowers the frame. A, regulattog the contact ot the knlfe, D, with 
the lumber to be planed as It passes through the machine over the roUers, 
B, E. • * • The knlfe, D, Is adjusted or set by opératlng the pmlon, O, 
and raising or l,owering the frame, A." 

Suppose a person engaged in the business of harVesting ice, who 
had been using the Rockland planer, the Smith planer or tiie Briggs 
planer of 1886, had consulted an intelligent mechanic, and, after 
explaining to him that the raising and lowering apparatus was dé- 
tective for the reasons suggested, and after placing in his hands the 
Butterfleld patent, had asked him to remedy the defects. Would 
not the medianic hâve seen at a glance that as racks and pinions 
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operated successfuUy to raise and lower the knîfe in a wood planer, 
they would do the saine thing in an ice planer? In other words, would 
one who took the racks and pinions of Butterfleld and utUized them 
to elevate and lower the knife of an ice planer be entitled to a 
broad monopoly? Manifestly not. Heating Co. v. Burtis, 121 TJ. S. 
286, 7 Sup. et Eep. 1034; Derby v. Thompson, 61 O. G. 1950, 13 Sup. 
et Eep. 181; Pomace Holder Co. v, Ferguson, 119 U. S. 335, 7 Sup. 
et Eep. 332; Fox v. Petkins, 62 O. G. IBO.i Enough has been said 
to demonstrate the proposition that the claim, to be sustained, must 
be limited to the précise mechanism described, and that, in no cir- 
cumstances, can it be held to cover other improvements which adopt 
différent though équivalent devices. See authoritie» cited in Hill 
V. Sawyer, 31 Fed. Eep. 282. 

The court doea not overlook the argument of popularity with the 
public which influenced, if it did not induce, the décision of the 
suprême court in favor of the barbed-wlre patent. 12 Sup. Ot. Eep. 
4=43, 143 U. S. 275. The difiaculty hère is, conceding that the Briggs 
planer has been accepted by the public to the exclusion of other 
planers, that it is by no means demonstrated that this jwpularity 
is due to the use of the combination of the claim involved in this 
suit The défendant uses an ice planer for which two patents hâve 
been granted to George A. Birch, No. 436,492, dated September 16, 
1890, and No. 447,000, dated February 24, 1891. The cutter head in 
defendant's planer is raised by means of endless charas passing over 
sprocket wheels. That thèse would be considered équivalents of 
the racks and pinions of the claim, broadly construed, need not be 
disputed. In the same sensé they would be équivalents for the lifting 
devices of the prior structures. But with the limited construction 
made necessary by the prior art it is manifest that the défendant 
does not infringe. Indeed, even upon the complainant's theory, 
the argument to support infringement, though ingénions, is too 
strained and artiflcial to satisfy one whose only interest in the 
matter Is to arrive at the truth. It sometimes happens, in patent 
litigation, that arguments which, apparently, satisfy the mind of the 
complainant's expert that the patent has been infringed, fail to con- 
vînce the judge who tries the cause. In the defendant's planer 
there are no racks directly attached to the cutter head, there are 
no guides for both cutter head and racks and there are no pinions 
mounted on the guides and engaging in the racks. In short, the 
défendant does not infringe, unless a construction so broad as to 
învalidate it is placed upon ihe olatm. The biU la diamissed. 

■52 Fed. Rep. 205. 
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BINGB3R MANUF'G CO, t. BRILL. 

(Otrcult Oourt of Appeals, Ninth Circuit AprU 20, 1S92.) 

No. 49. 

1. Patkkts fOR Inventions— Validitt—Sbwing-Machine Tbbadles. 

The second daim of letters patent No. 128,460, Issued July 2, 1872, to A. 
BrUl, for an Improvement in sewing-maehin'î treadles, conslstlng of a coin- 
binatlon wlth "a drivlag or fly wheel of adjustable bearings," is void for 
■want of Invention, In vlew of tbe prior state of the art 

8. Samb—AppbAii— Questions of Fact. 

The flrst clalm of the patent covers a combina tien of a fly wheel 
havlng a short projection or axle at the center on one slde, and on the other 
an arm attached to the wheel a short distance from the center, with a 
crank retumlng to the center, and a short projection or axle at the end 
of the crank; the wheel belng held in place by pointed screws passing 
respectively through one of the standards of the machine, and through a 
bracket attached to the under slde of the table, the screws fitting In 
conical sockets In the axle. Held, that the clalm Is not vold upon Its face, 
althoiigh ail the éléments are old, and that the question whetlier It pro- 
duced a hew and useftil resuit was a question of fact to be determlned by 
the jury; and their flndlng that the claim was vaUd was not reviewable 
on appeal, slnce It was supported by some légal évidence. Heald v. Rice, 
104 U. S. 737; Lumber Co. v. Rodgers, 5 Snp. Ct. Rep. 501, 112 TJ. S. 659; 
and Fond du Lac Co. v. May, 11 Sup. Ot. Rep. 98, 137 U. S. 395,— dJstin- 
guished. 

8. SAMK— APPBAL— liSTPHINGEMENT. 

The question whether the second clalm was Inf rlnged by a machine made 
under letters patent No, 224,710, Issued February 17,1880, to Miller & Diehl, 
asslgnors pf the Singer Manufacturing Company, was also a question of 
fact for tihe jury, and thelr flnding of tnfrlngement upon compétent évi- 
dence was not reviewable on appeal. 

In Error to the Circuit Court of the United States for the North- 
ern District of Califomia. 

At Law. Action by Andrew Brill against the Singer Manufac- 
turing Company for infringement of letters patent No. 128,460, issued 
July 2, 1872, to complainant, for an improvement in treadles for 
sewing machines. The alleged infringing machine was made under 
letters patent No. 224,710, issued February 17, 1880, to L. B. Miller 
and P. Diehl for band-wheel bearings for sewing machines, and by 
them assigned to the Singer Manufacturing Company of New Jer- 
sey. There was a verdict and judgment for plaintiff. Défendant 
appeals. Afarmed. 

M. A. Wheaton, L M. Kalloch, P. J. Kierce, and F. M. Husted, for 
plaintiff in error. 

J. J. Scrivner, George W. ScheU, and C. W. M. Smith, for défend- 
ant in error. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWIiES, District Judge. 

GILBEET, Circuit Judge. A. Brill brought an action at law 
against the Singer Manufacturing Company to recover damages for 
infringement of United States letters patent No. 128,460, bearing 
date July 2, 1872, for an improvement in sewing-machine treadles. 
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Hhe answer of the défendant pleaded the gênerai issne, and notice 
was giren of spécial matters claimed to be in anticipation of the 
patent. The case was tried by a Jury, who retumed a verdict for 
plaintiff, fixing his damage» at |10,008.30, and judgment was en- 
tered for that amount Although the biU of exceptions contains 
numerous assignments of error, both as to the ruling of the court 
upon the testimony and the instructions to the jury, the argument 
of counsel for the défendant brought to the considération of the 
court but two principal questions, to wit, whether the circuit court 
erred in net directine a verdict for the défendant — First, upon the 
ground that the plaintiff *s patent was void for want of novelty; and, 
second, because there was no évidence of infringement. 

The plaintiff's patent is for an improvement in sewing-machine 
treadles. The object of his invention, as stated in his patent, is to 
increase the ease of operating the machine, diminish the noise, and 
provide a means of readUy adjusting the bearing of the driving or 
fly wheel, so that it may always run true and witiiout shaking. To 
accomplish thèse results the plaintiff's improvement combines me- 
chanical devices, none of which was new. His spécifications de- 
scribe a fly wheel or driving wheel having upon the one side, at the 
center, a short projection or axle; upon the other side an "arm," 
attached to the wheel a short distance from the center, with a crank 
retuming to the center, with a short projection or axle at the end of 
the crank. The wheel is held in place by pointed screws, passing 
respectively through one of the standard^ of the sewing machine 
and through a bracket, which is attached beneath the sewing-ma- 
chine table, and extends downward to a point opposite the center 
of the wheel. The wheel has conical sockets, in which the points 
of the screws are inSerted and adjusted. The claims of the patent 
are two. The first is for a combination including as separate and 
distinct éléments the wheel, "G," arm, "E," bracket, "B," standard, 
"H," and screws, "G, G;" the second claim is for the combination 
with "a driving or fly wheel of adjustable bearings." 

On the trial the défendant put in évidence several prior patents, 
claimed to be anticipatory of the plaintiff's patent, and also as show- 
ing the state of the art in that class of machinery at and prior to the 
date of plaintiff's invention. One of thèse prior patents shows in 
the drawings a combination of a fly wheel and crank shaft and ad- 
justable screws passing through the standards at either end of the 
machine. It is a patent for a sewing-machine brake, and its pur- 
pose is to make it impossible for the fly wheel to turn backward. It 
contains no description of the adjustable screws, and no claim is 
made for their use in combination or otherwise. The drawings, 
however, plainly show that the shaft is supported and turns upon 
screw points simUar to those employed by plaintiff. Another of 
thèse older patents is for a tuming lathe, in which a combination 
of the fly wheel with a crank shaft and adjustable screws upon the 
ends of the shaft plaloly appears. A third is for a fly wheel with 
shortened axle, one end of which is supported by a bracket, but no 
adjustable screws are employed. Owing to the existence of thèse 
prior patents, and the state of the art as evidenced by them, the 
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plaintiS^s second claiia; for a cémbination with "à driying or fly 
wheei ot adjji^table toéarihgs," under his own admissions, is cleàrly 
withoùt merit. The validity of the flrst claim dépends upon wheth- 
ev or not: the plaintifE brought together the mechanical devices 
wMch he claims in a new and nseful manner, or in a shape or form 
which produced résulta dijfferent from those which had been pro- 
duced before. This question was submitted to the jury under prop- 
er instructions from the court, and we hâve not the power to disturb 
their verdict 

It is urged on behalf of the défendant that the court below should 
hâve instriicted the jury to return a verdict for the défendant, and 
that the refusai so to instruct is error for which thls court may re- 
verse the judgment. Since the adoption of the seventh amend- 
ment to the constitution, declaring that no fact tried by a jury shaJl 
be otherwise re-examined in any court of the United States than 
according to the rules of the common law, the suprême court has re- 
peatedly aflOmied the doctrine that upon writ of error the fédéral 
courts are conflned to the considération of exceptions to the évi- 
dence and to the instructions given or refused to the jury, and that 
they hâve no concern with questions of fact, or the weight to be 
given to the évidence which was properly admitted. Parsons v. 
Bedford, 3 Pet 436; Barreda v. Silsbee, 21 How. 167; Eailroad Co. 
V. Fraloff, 100 U. S. 31; Insurance Co. v. Ward, 140 U. S. 91, 11 Sup. 
et. Kep. 720. 

Where there is any évidence whatever to go to the jury upon an 
issue of factj the refusai of the court to instruct the jury to return 
a verdict for the défendant is not reviewable in this court There 
is nothing in the case before the court to make it an exception to the 
raie. The défendant relies upon Heald v. Eice, 104 U. S. 737; 
Lumber Co. v. Eodgers, 112 U. S. 659, 5 Sup. Ct Rep. 501; and 
Fond du Lac Co. v. May, 137 U. S. 395, 11 Sup. Ot. Kep. 98,— as sus- 
taining a contrary doctrine. In Heald v. Rice tiie action was brought 
for alleged infringement of reissued letters patent One of the défens- 
es relied upon was that the reissued letters described an invention 
différent from that covered by the original patent. This was a ques- 
tion of law for the court, to be determined by a comparison of the 
two instruments. The décision of the suprême court went no further 
than to hold that the reissued letters patent should bave been held 
to be void, and that the jury should hâve been instructed to return 
a verdict for défendant. To the same effect was Lumber Co. v. 
Rodgers. In the case of Pond du Lac Co. v. May the suprême court 
expressed the opinion that the court below should hâve directed a 
verdict for the défendant and that the judgment must be reversed, 
but expressly based the décision upon the ground that the patent 
was void. The patent in that case was for "an improvement in the 
construction and opération of prisons." The invention was claimed 
to consist in the interposition of a grating between the jailer and the 
prlsoner at every stage of opening and closing the cell doors. Every 
élément of the combination was admitted to be old. The court held, 
upon the plaintiff's oWn testimony, that the patent was void, for the 
reason that the interposed grating was made part of the combina- 
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tion solely for the protection of the keeper, and had nothing to do 
with locking or unlocking the doors, and that the mechanical de- 
vices adopted to produce that resuit acted precisely the same with- 
out the gratine as with it In other words, the court held that 
there was no oatentable combination between the grating and the 
devices. Neither of those décisions is a précèdent for the case un- 
der considération. There was nothing upon the face of the plain- 
tiff's patent to show that it was invalid. The questions of the nov- 
elty and utUity of the plaintifiE's invention were not questions of law 
to be determined by tixe court, but were issues of fact to be sub 
mitted to the jury. It cannot be said that there was no évidence 
to support the verdict. The plaintiff's invention, it any there was, 
consisted in shortening or dispensing with the wheel shaft, wldch, 
in combination with adjustable screws, had, before his invention, 
extended from one standard of the machine to the other, He thus 
brought the adjustable supports of the wheel nearer together, dis- 
pensing with a considérable amount of material, which could only 
add to the weight, the friction, and the cost, and bringing the point 
of application of the treadle bar to a central position between the 
two points of support of the wheel, thereby increasing the ease of 
opération of the machine. It may be conceded that the plaintiff's 
combination approaches very closely the line which séparâtes that 
which is patentable from that which is not, and that the amount 
of invention involved in it is small. The patent, however, was 
prima facie évidence of its own validity, and the burden of proof 
was upon the défendant to establish its want of novelty. Cantrell 
V. Wallick, 117 U. 8. 690, 6 Sup. Ct Kep. 970; Smith v. Goodyear 
Dental Vulcanite Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 105 U. 
S. 94 

There was évidence that the plaintiff's machine was used to a 
very considérable extent by manuf acturers ; that the plaintiff sold 
numerous shop rights for its use; and that he manuf actured and sold 
a number of his wheels with their adjustable bearings. There were 
witnesses who testified to the novelty and the utility of his inven- 
tion. There is testimony that the wheels in use prior to his inven- 
tion were unsatisfactory; that they were difflcult to operate, and 
were noisy in opération: and that a considérable amount of atten- 
tion was bestowed upon the question of their improvement during 
a period of several years antedating his patent. Ail thèse facts 
may be taken into considération in a doubtful case. Topliff v. Top- 
liff, 145 U. S. 164, 12 Sup. Ct. Eep. 825; Loom Co. v. ffiggins, 105 U. S. 
591 ; Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 495. 

There was évidence, also, of infringement by the défendant, and 
that question was properly submitted to the jury under correct in- 
structions from the court The patent under which the défendant 
was manufacturing wheels when the action was commenced was is- 
sued February 17, 1880. It is a patent for "an improvement in band- 
wheel bearings for sewing machines." The spécifications show that 
the results sought to be accomplished thereunder were substantially 
the same that are arrived at in the plaintiff's patent, namely, "to do 
away with the rattling of the band wheel, and to reduce the friction; 
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alao to aîmplify and condense thé parts, lessening the cost, and 
avoidlng the complications of the antirattling journals in use." 

It i» claimed that the combination used in the defendant's patent 
différa essentially from that covered by the plaintiff's patent in 
several distinct Darticulars: First, that the défendant dispenses 
with the bracket; second, that it dispenses with the ârm, "E," which 
is attached to plaintiff's wheel, and made a part of his combination; 
third, that, instead of two adjustable screws, the défendant uses 
but one, aûd in the machines manuf actured under Its patent prior 
to 1886 it used no adiustable screw whatever. The plaintiff's pat- 
ent being a patent for a combination of old devices, the question 
of the infriugement depended upon whether or not the changes from 
that combination adopted in defendant's wheel were merely changes 
in form, or such as arose from the substitution of équivalents. The 
défendant had the right to make improvements upon the plaintiff's 
combination, and defendant's patent cannot be held to be an in- 
fringement if it présents a new combination of the éléments that 
are found in plaintiff's patent, or substitutes for one or more of the 
same a new ingrédient, performing a new function. But the chan- 
ges adopted in the defendant's device were evidently found by the 
jury to be merely formai. The jury must hâve found that by substi- 
tuting one screw or an adjustable slide or lug for the two adjustable 
screws of plaintiff's patent the défendant accomplished aU the re- 
sults of that feature of plaintiff's combination by an équivalent de- 
vice, and that the deflection of the defendant's axle to form the 
crank is but a change in form from the plaintiff's arm, "E," which 
is attached to the side of the wheel, and that the defendant's brace 
brings the point of support of the wheel to the same relative posi- 
tion it would occupy if the plaintiff's bracket were used. There waa 
évidence before the jury to sustain this view. There was testimony 
to the effect that ail of the devices employed by the défendant were 
the same as plaintiff's device, with the exception of slight changes in 
form, which performed no new functions, and which accomplished 
ail the results attained by the plaintifl, witii no improvement in opér- 
ation, and no perceptible advantage in construction or cost; and 
that it was whollv immaterial whether there were two adjustable 
screws, or one adiustable screw, or an adjustable lug, whether the 
treadle were attached to an arm aflElxed to the wheel ont of its cen- 
ter, or to an axle passing through the center, and deflected away 
therefrom, to form the treadle crank, or whether the support were a 
brace or a bracket. In short, the jury must hâve found that the im- 
provement or invention of plaintiff, if any there was, consisted, in 
its essential features, in combining the advantage of adjustable 
screws, whereby friction and noise were lessened, and opportunity 
was aflorded to adjust and take up lest motion, together with an 
axle so shortened as to leave only length for support upon both sides 
of the wheel, and room between for the central and even opération 
of the treadle crank, and that thèse are likewise the essential fea- 
tures of the defendant's wheel. There being no error in the rulings 
or charge of the court, the judgment must be affîrmed, with oosta to 
the défendant in error. 
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NATIONAL SHEBT-MBTAL ROOFING CO. v. SMEETON. 

(Circuit Court of Appeals, Seventh arcult February 11, 1893.) 

No. 41. 

Patents for Inventioks—Novblty— Métal Eooping Plates. 

The second claim of letters patent No. 256,083, issued April 4, 1882, 
to John Walter, for "a sheet-metal roofing plate having one of Its latéral 
edges formed wlth two parallel corrugatlons to form a gutter, and the 
other latéral edge formed with a broad corrugatlon, adapted to maJ^e a 
seam wlth corrugatlons and the cap for the gutter of a correepondlng 
plate," Is vold for want of novelty, slnce gutters In rigld roofing plates 
were previously known. 47 Fed. Rep. 307, afflrmed. 

Àppeal from the Circuit Court of the United States for the 
Northern District of Hlinois. 

In Equity. Suit by the National Sheet-Metal Booflng Company 
against Senry Smeeton to restrain the alleged iofringement of a 
patent. The bill was dismissed at the hearing. Complatnant ap- 
peals. Âffirmed. 

Hill & Dixon, for appellant. 

Banning, Banning & Payson, for appellea 

Before GEESHAM and WOODS, Circuit Judgea, and BUNN, Dis- 
trict Judge. 

PEB CUEIAM. The decree appealed from is aflrnied upon the 
grounds stated in the opinion of the court below, reported in 47 
Fed, Eep. 307. 
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(Circuit Court of Appeals, Seventh Circuit February 11, 1893.) 

No. 56. 

Patents for Inventions— Novelty — Blbcthic Rah.— Cohnector. 

Letters patent No. 4.34,087, Issued August 12, 1890, to Charles Lelb, for 
an electrlc rail connecter consistlng of a short metalllc wlre wlth each 
end passlng through a boit or rivet, whlch Is flnnly Inserted Into a hole 
drllled Into the rail, are vold for want of novelty over the Qassett & 
Fisher patent of May, 1880, in whlch the Connecting wlre Is colled round 
the heads of the rivets, instead of passing through them, as well as the 
Westlnghouse patent of July 31, 1883, and the Wlnter patent of April 
14, 1885, In whlch the ends of the wlres are dlrectly Inserted In holes In 
the rails. 48 Fed. Rep. 722, afflrmed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Hlinois. 

Suit by Charles Leib against the Electric Merchandise Com- 
pany and others for alleged infringement of a patent. The bill 
was dismissed at the hearing. Complatnant appeals. Afflrmed. 

Banning, Banning & Payson, for appellant. 
F. W. Parker, for appellees. 

'ReiKirted by Louis Boisot, Jr., Bsq., of the Chicago bar. 
v.64F.no.2— 25 
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Before GEESHAM and WOODS, CJlrcult Judges, and BUNN, Dis- 
trict Jnâge. 

PER CUEIAM. The decree appealed from is afflnned npon the 
grounds stated in the opinion of the court below, reported in 4S 
Ped. Eep. 722. 



SEEATBD FUEL CO. T. WOODBUKÏ GLASS CO. SAMH T. OOX & SONS 
00. et aL SAMB v. COHANSHT GLASS MANUrG CO. 

(Circuit Court, D. New Jersey. January 81, 1893.) 

1. Pa*bnt8 t'OB Intentions— Combotation—Antioipatioiî. 

Letters patent No. 397,336, Issaed Februaiy 6, 1889, to James H. Bullard, 
tov SM apparatus for buratag hydrocarbon fuels. In which the oll-supply 
pipe and the air-supply pipe are capable of tndependent régulation so as 
to vâry tiie character of tiié flame to meet the requlrements of différent 
klnds of work, were not antlclpated by letters patent No. 365,789, graated 
to the sam» Inventor, Juîy 5, 1887, In whloh the oll and air supply were not 
capable of Indépendant régulation; nor was there anythlng In the prier 
State of the art, Includlng the earller Bullard patent, to tnvalldate thls 
comblnatlon, though ail the partlcular éléments entertng Into it were old. 

8. Samb. 

The fact that the apparatus covered by the 1889 patent permlts of the 
supply of oll and air to a great number of fumaces from one fuel tank, and 
a single air compresser govemed by one regulator, Is not to be left ont of 
vlew in consldering the valldity of the patent because thls feature is not 
referred to In the spécifications, and may not orlglnally hâve been per- 
celved by the Inventor. Boberts v. Byer, 91 U. S. 157, followed. 

In Equity. Thèse were three suits brought by the Aerated Fuel 
Company agalnst the Woodbnry Glasa Company, the Cox & Sons 
Company and others, and the Cohansey Glass Manufacturing Com- 
pany, respectively, for infringement of a patent Decrees Sx each 
case for complainant 

Briesen & Knauth, for complainant. 
Francis T. Chambers, for défendants. 

ACHESON, Circuit Judge. Each of thèse three suits is upon let- 
ters patent No. 397,336, to James H. Bullard, dated February 5, 1889. 
The patented invention, the spécification représenta, relates to an 
"apparatus for securing the buming of hydrocarbon fuels and the 
regulating thereof." The apparatus illustrated and described com- 
prises a burner, which, as shown, is arranged within a glass f umace, 
two distinct pipes running to and connected with the bumer, — 
one an oil-supply pipe leading from a liquid-fuel réceptacle; the 
other an air-supply pipe leading from an air-compressing machine, — 
and a regulator for automatiLcally controUing the compresser, and 
maintaining the compressed air as fed to the burner at a uniform 
pressure. The spécification states: 

"A cock Is provlded both In the air and oll supply pipes, as seen at h and i, 
respectively, whereby a normal or désirable proportlonal issue of air aad 
«Il to the btumer is seoured imâer their proper opérations." 
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The patent bas a single claim, wMch. is as folio ws: 

"An apparatus for securing and regulating the combustion of llquid fuel 
In glass-melting and analogous fumaces, consisttag of a bumer, a liquid-fuel 
tank, a pipe Connecting said fuel tank and bumer, an air compressor havlng 
a steam pipe for conveylng steam thereto for drlvlng the same, provlded with 
a valve, a pipe connectmg sald air compressor and said bumer, a regulator 
connected to and actuated by the pressure In sald air pipe, and a connection 
between a movable part of said regulator and sald steam valve, whereby 
the feedlng of steam to sald air compressor Is regulated, and a conséquent 
régulation of the air pressure to the bumer Is secured, substantially as and 
for the purpose described." 

There is hère no contest as to infringement It is conceded by 
the défendants' counsel, and must be under the uncontradicted 
proofs, that, if the patent is valid, the défendants, respectively, 
infringe the claim. As then, admittedly, the only question for the 
court is whether the plaintiff's patent is valid, we might perhaps 
avoid any référence to the construction to be given to the claim. 
But it may be well hère to say that we do not accept the sugges- 
tion that the words, "whereby the feeding of steam to said air 
compressor is regulated, and a conséquent régulation of the air 
pressure to the bumer is secured," deflne the function of the entire 
combination. That reading would be too narrow. The quoted 
clause expresses the spécifie function of the particular constituent 
with which it stands immediately connected, while the opentug 
words of the claim — "An apparatus for securing and regulating the 
combustion of liquid fuel in glass-melting and analogous fumaces" 
— ^Indicate the purpose of the combination as a whole, 

The validity of the plaintiff's patent is denied upon the grounds — 
Fiist, that the entire combination claimed was anticlpated by let- 
ters patent No, 365,789, granted to said Bullard om July 5, 1887; 
and, secondly, that ia Tiew of the previous state of the art, includ- 
ing what was shown tu Bullard's earlier patent, no patentable in- 
vention is disclosed or claimed by the patent in suit. Now, the 
earlier Bullard patent cited is, indeed, for improvements in fumaces 
for buming hydrocarbon fuels, and certainly it does exhibit many 
of the constituents of the combination hère in question, including aji 
air compressor and an automatic regulator. But we cannot assent 
to the défendants' proposition that the two Bullard patents show, 
respectively, exactly the same combination of working parts. There 
are, we think, essential différences between the two devices in con- 
struction, opération, and residts. In the 1887 apparatus the air pipe 
from the air compressor does not, as in the later construction, 
run to aind connect with the bumer, but leads to and communicates 
with an air space in the upper part of the liquid-fuel tank, and, 
by the air pressure thus applied, oil for the bumer is forced into 
and through a tube which extends from near the bottom of the 
tank, up to and through an exterior tube secured to the top of the 
tank, whae at the same ttme air is forced from the air space in 
the tank up through an annular air passage between said inner 
and exterior tubes. The latter tube is provided at its outer end 
with a Bcrew cap having a small central perforation through which 
the mingled liquid fuel and air are ejected, in proportions regu- 
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lated by screwing the cap In or out Thus, it wîll be perceived 
that in the apparatus of 1887 the supply of oil to the bumer dé- 
pends altogether upon the pressure of the air, whereas under the 
patent in suit the oU supply and the air supply are entirely inde- 
pendent of each othen Then the apparatus of 1887 is so organized 
that, with respect to the oil and air supplies, it is not capable of 
independent régulation. Thus, the flow of oil cannot be reduced 
without increasing the flow of air, and so vice versa- This proved to be 
a most serions defect, for, as a resuit, the power to vary the char- 
acter of the flame to meet the necessities of the work in hand was 
very much limited. But the two supply pipes in the apparatus of 
1889, being entirely separate, and drawing their contents from dis- 
tinct sources, are capable of independent régulation, so that the 
quantities of oil and air can be controUed indei)endently of each 
other, and thereby such varying character of flame produced as is 
required. Undoubtedly, the régulation by means of cocks of the 
flow of fluids through pipes was old. Many of the prior patents 
in évidence show cocks employed to perfonn this function. In- 
deed, they are obvions and implied devices for the purpose. But 
hère the point is this: that Bullard's 1887 apparatus did not admit 
of the independent control of the flow of oU and air by cocks, or 
by any other means. Therein it was radically defective. 

Again, Bullard's 1889 apparatus has another important capability 
not to be found in tha,t of 1887. By the earlier apparatus it was 
impossible to supply more than one furnace from the same fuel 
tank; but the 1889 construction permits of the supply of oU and 
air to a great number of furnaces from one fuei tank, and a single 
air compressor governed by one regulator. Nor is this great 
advantage incident to Bullard's later patented apparatus to be 
left out of view because it is not referred to in the spécification, or 
even may not origiaaUy hâve been perceived by the inventor. Eob- 
erts v. Ryer, 91 U, S. 157. 

Once more, it appears that in actual praotice the Bullard appa- 
ratus of 1887 was a failure, and this chiefly because its construction 
and mode of opération precluded the independent régulation of the 
oil and air. In fact, the use of the 1887 apparatus has been aban- 
doned. Furthermore, the évidence shows that the machines which 
were constructed in accordance with the earlier patent hâve been 
replaced by others made under the 1889 patent, and that thèse 
latter machines hâve given entire satisfaction. Upon the whole 
case, then, we feel quite justifled in holding that the plaiatiffi'a 
patent was not anticipated by Bullard's earlier apparatus. Con- 
solidated Safety-Valve Co. v. Crosby, etc.. Valve Oo., 113 TJ. S. 
157, 179, 5 Sup. et Eep. 513; The Barbed Wire Patent, 143 TJ. S. 
275, 12 Sup. et Eep. 443. 

We do not feel called upon to discuss at length the features of 
the numerous other patents of prior dates set up by the défendants. 
Avoiding particularity, we content ourselves with saying that 
while l£ey show that the several éléments hère employed are 
in themsélves old, yet none of them discloses the combination of the 
patent in suit Finally, not only does the {H-esumption of patent- 
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ability arising from the grant of the patent stand unshaken, but 
there is afOrmatlTe proof of the patentable novelty and utility of 
the combination. A decree in favor of the plaintifE will be ent^ed 
in each of the cases. 



VIRGINIA HOMB INS. CO. v. SUNDBEEG. 
(Circuit Court, S. D. New York. February 6, 1893.) 

1. Admibalty— PLEADIUa. 

The libelant Is entitled to an admission or déniai of each distinct and sep- 
arate averment la his Uhel sepanately and distmctly, and an answer is 
Insufflclent whlch admlts someof the averments of the libel.but concludes: 
"He dénies the other allégations of the fonrth article, as therem aUeged, 
and refers to the allégations of the eighth article of the answer;" such 
eighth article belng a narrative somewhat différent from the llbelant's. 

2. Same. 

An averment in the answer to a libel that the persons for whose benefit 
this action is prosecuted "had full notice and knowledge of and partid- 
pated in the prosecution" of a former action, does not sufflcienfly aâvlse 
the libelant whether évidence of some apeclfic written notice In addition 
to a gênerai knowledge is to be Introduced, but such defect may be cured 
by amendment. 

B. Samb. 

A pleader who sets forth a detailed narrative of the movements of hls 
own vessel cannot berequlred to add thereto averments as to other mattera 
of détail upon which hls adversary may wish to hâve spécifie averments, 
but as to which It does not appear that he has knowledge sufflclent to 
enable hlm to set them forth, nor that he Intenda to rely upon them at 
the trial. 

In Admiralty. Libel by the Virginia Home Insurance Company 
against John P. Sundberg. Eeargument on exceptions to the an- 
swer. 

Geo. A. Black, for plaiutiff. 

Goodrich, Deady & Goodrich, for défendant, 

LAOOMBE, Circuit Judge. Upon more careful considération 
of the points urged upon the reargument, I am led to the conclusion 
that in some respects I erred in my former decision.i The fifth 
article of the answer is an answer to the fourth article of the 
libeL It admits sp(ecifically, separatdy, and distinctly some of 
the averments therein contained, and concludes as foUows: "He 
dénies the other aJlegations of the foTui;h article, as therein al- 
leged, and refers to the allégations of the eighth article of the 
answer." Such eighth article is a narrative of events in some re- 
spects like the libelant's, in some differing therefrom. Except 
for the déniai above quoted, the foUowing allégations of fact in 
the fourth article of the liljel are neither admitted nor denied, 
nor is there a déniai as to them of knowledge or information suiïi- 
cient to form a belief: (1) That the Newport passed out to sea 
"through the Swash channel" in part; (2) that she so passed in 

'No opinion was then flled. 
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part "through the South, channel;" (3) that she so passed on a 
"oourae 6f about S. E. | S.;" (4) -which was the "usual chaimel 
course;" (5) that "at 5:35 P. M. she had Sandy Hook light bearing 
abeam;" (6) that "at 5:40 P. M. she had Sandy Hook bearing west;" 
(7) that when she passed Scotland light-ship at 5 :50 P. M "it bore 
west;" (8) that at such time it was "about one quarter of a mile 
distant;" (9) that she took her course of about S. | W. "wlxen dis- 
tant about one quarter of a mile from Scotland light-ship, bearing 
west." Th© above-quoted gênerai déniai is conjunctiTe, and does 
not severally deny thèse averments. Under the rules and practice, 
I am eatisâed that libelant is entitled to an admission or déniai 
of each distinct and separate averment in its libel, separately and 
distinctly; and the flfth article of the answer does not thus an- 
swer the fourth article of the libel. The exception to it is therefore 
sustained. 

The third article of the answer avers that the persons for whose 
beneflt this action is prosecuted "had full notice and knowledge of 
and participated in the prosecution" of a former action. To this 
libelant excepts because it does not state what kind of notice is in- 
tended. lî, as seems probable, (and which was the view I took of 
the averment on the original argument,) the word "notice" is used 
as the équivalent of "knowledge" of the existence of the former suit, 
the averment is full enough, but as it stands it would warrant proof 
upon the trial of some spécifie written notice. The libelant is en- 
titled to be advlsed by the answer whether anything of that kind 
la Bought to be proved, and for that reason his exception to the third 
article of the answer is sustained. The answer may be amended 
either by striking ont the word "notice," if it is used merely as the 
équivalent of "knowledge," or by stating what kind of notice is in- 
tended, if some spécifie one is relied on. 

My opinion as to the sufQciency of the exceptions to the fif th and 
eîghth articles of the answer (except as to the déniais of the flfth ar- 
ticle) remains unchanged. I do not think the pleader who sets forth 
a detaUed narrative of the movements of his own vessel can be re- 
quired to add thereto averments as to other matters of detaU, upon 
which his adversary may wish to hâve spécifie averments, but as to 
which it does not appear that he has knowledge sufficient to enable 
him to set them forth, nor that he Intends to rely upon them on the 
trial. Nor do I think the claimant should be required to set forth 
the détails asked for touching the Newport's collision with an un- 
known schooner. To do so would seem a reversai of the position of 
the respective parties. It is for the libelant to show that the New- 
port did collide with the John K. Shaw. The claimant it not called 
upon to show that she did not, and the détails of a collision with 
some other vessel are irrelevant to this controversy. 

The seventh exception, namely to the ninth article, is sustained. 
The varions points as to which express averments are asked for 
seem material to the sufflciency of the défense set up, and should 
be pleaded. In ail other respects my former opinion remains un- 
changed. Order accordingly. 
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THE OEERO GOHDO. 

TABOB et al v. THE CEBEO GOBDO. 

(District Court, D. Connecticut February 28, 1893.) 

No. 92a 

Bbambh's WASKS—LiHiî—WAiTBH—MEBaEB— Action in Stath Cotjbt. 

Seamen recovered a judgment at law for wages In a state court agaiust 
a part owner, and attached aad ?old Ms interest in tlie vessel, subject to 
a certain mortgage, but dld net obtain full sallsf action of tlielr clalm. The 
purcbaser bouglit In tliis mortgage, and Subsequently became sole owner. 
Edd, that the proceedlnga In tbe state court neitber operated as a waiver 
of their lien nor a merger of thelr cause of action, and the lien c^uld stUl 
be enforccd agalnst tbe vessel to tbe estent of the mortgage and tbe inter- 
ests uot before sold. 

In Admiralty. Libel bv Nelson W. Tabor and others agalnst the 
scbooner Cerro Gordo to enforce a lien for seamen'a wages. Dec^ee 
for libelants. 

Arthur L. Shipman, for libelants. 
Samuel Park, for claimant. 

TOWNSEND. District Judge. Libel la rem. There îs no dis- 
pute as to the facts in this case. The libelants, -with three other 
seamen, originally brought actions at law in the state court against 
one Henry G, Chapman, then master of the schooner Cerro Gordo, 
and owner of three eighths thereof, for wages as seamen on board 
said schooner. In said actions said schooner was attached, judg- 
ment was rendered in favor of plaintififs, and the said interest of 
said Chapman was sold, under the exécution, to the présent claimant. 
The sale was made subject to certain claims, the only one among 
them which is of any importance in the considération of this case 
being a mortgage for $1,200, which was afterwards bought by this 
claimant. He is now the sole owner of the schooner. The amount 
received by libelants under the exécution sale being insufflcient to 
satisfy their claims for wages, they now seek to recover the balance 
thereof by a libel in rem against the schooner. 

The claimant contends that the libelants, by the sale under the 
exécution, waived the right to again proceed against the vessel for 
the same cause of action. Counsel for libelants claims that the 
favor shown by courts of admiralty to the lien of seamen for wages 
gives them a peculiar rieht to enforce such lien in this court, and 
illustrâtes his claim bv the distinction between their lien and the 
implied lien of the material man. 

It is true that seamen are treated as a privUeged class, and that, 
as their services are presumably necessary for the préservation of 
the res, their liens for wages are of the highest rank; and the remé- 
dies allowed them for the enforcement of their claims "ought not 
to be abridged, except in cases of a clear, common understanding to 
that effect." Judge Brown, in Russell v. Eackett, 46 Fed. Eep. 201. 
But I do not see how thèse facts can give them any greater rights 
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in the proceedînsrs for the enforcement of their lien. A lien is a 
jus in re. Once acquirêd, wàetiier by a seaman, or by a material 
man, under a st^te statute, tbe admiralty will recognize and en- 
force it, subject only tb tbe nues of priority àdopted in its courts. 
Henry, Adni. Jur. & Proc pp. 197, 198; Tb.e Lottawanna, 21 WaU. 
558; The Guiding Star, 18 Fed. Eep. 263; The William T. Graves, 
14 Blatchf. 189. The favor shoWn to the lien of the seaman does 
not a,ffeet the question of the nature or extent of his remedy, but 
only that of priority of satisfaction. 

But the effect of the prior attachment, judgment, and sale on exé- 
cution présents a no¥el and difQicult question. It seems to be settled 
that the mère fact that libelants had already brought suit in the 
state court for the same claim. is no bar to this proceeding in adr 
miralty. The Highlander, 1 Spr. 510; The Brothers Apap, 34 Fed. 
Eep. 352; The Kalorama, 10 Wall. 218. If the two suits were pend- 
iflg at the same time, that might be ground for a stay of proceedings. 
The Edith, 34 Fed. Eep. 927; The John and Mary, Swab. 473. It 
would seem from some of the cases that a sale by libelants unden 
the former exécution might hâve operated as a waiver of their lien, 
provided they had thereby assumed to sell the entire ressel, and ail 
rights and interests therein. The Kalorama, supra; The Mary Mor- 
gan, 28 Fed. Eep. 202. And it makes no différence whether such 
conduct would operate as an estoppel. Under the doctrine of ad- 
miralty, applicable to tke enforcement of liens, the vendor at the exé- 
cution sale In such a case would be held to hâve lost his lien by 
lâches. The Seminole, 42 Fed. Eep. 924; The Scow -Bolivar, Olcott, 
478. 

But the attachments and sale under the exécution afifected only the 
part interest of the défendant therein. The attachments could not 
interfère with the interest of the mortgagee, for they were subsé- 
quent to it. Furthermore, the exécution sale was made expressly sub- 
ject to this mortgage. The présent claimant is not only the purchaser 
of the exécution debtor's interest, but he is also the assignée of the 
mortgagee. Prior to his purchase of the mortgage, the liens of 
thèse libelants had already become vested. He therefore acquirêd 
the titte of said mortgagee, subject to said liens, (The Guiding Star, 
18 Fed. Eep. 263 ;) and of course the purchase under the exécution 
did not impair said liens in the absence of lâches, (The Gazelle, 1 Spr. 
378; The Julia Ann, Id. 382; Orosby v. The Lillie, 40 Fed. Eep. 368.) 
It does not appear that the claimant has bçen in any way prejudiced 
by the action of libelants. It does not appear that there hâve been 
any lâches on their part. The claim accnied between March 9 and 
April 7, 1892. The attachment was made on said April 7, the exé- 
cution sale was on May 10, and the libel was âled on June 15, 1892. 
Nor does it appear that they made any misrepresentations, or f ailed 
to make any représentations which it was their duty to make. Cros- 
by V. The Lillie, 42 Fed. Eep. 238. They were not called upon to 
speak at the exécution sale, for they assumed to sell only the inter- 
est of Chapman in the vessel. Their présent claim is not Incon^ 
sistent with a waiver, by such sale, of ail rights to said interest. 
Grosby t. The Lillie, 40 Fed. Eep. 368. 
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Furthermore, the purchaser of a mortgage on a vessel, or of an in- 
terest in a vessel, on an exécution issuing ont of a state court, is 
presumed to know tliat such purchases are subject to ail existing 
liens. Th.ese libelants, by their exécution sale, waived only tbeir 
right again to proceed against such portion of the vessel, or inter- 
est tberein, as had been sold by them. It vrould seem, therefore, tbat 
they might tbereafter enforce their lien in admiralty against the 
vessel, to the extent of the mortgage interest therein, just as they 
might ^ave done acrainst the entire vessel in the flrst instance. La 
the latter case thev would hâve been entitled, as against the mort- 
gage, to the whole of the fund arising from a sale, by virtue of the 
priority of their lien. 

It may be objected to this conclusion that the lien was vraived, 
and the cause of action merged, by the suit in the state court, and 
judgment thereon. No cases were cited by counsel upon this point, 
except The Kalorama, supra, in which the suprême court of the 
United States suggests the question, but leaves it undecided. An 
examination of the authorities shows the differing opinions ent»- 
tained as to the effect of such proceedings in a state court upon 
a subséquent action in rem in the admiralty. In Dudley v. The i 

Superior, and Sexton v. The Troy, (decided in 1855,) 1 Newb. Adm. i 

176, certain Ohio creditors, having both maritime and nonmaritime [ 

liens, proceeded to seize the boats under the state water-craft law, ! 

by process from the state courts. Afterwards, the boats having i 

been sold under the order of the court of admiralty, and the proceeds ! 

paid into the registry of the court, thèse creditors claimed liens 
for the full amount of their claims under the state law, whether ' 

origlnally maritime or not, and, the fund being insuflicient for the 
payment of the claims in full, they insisted upon their right to 
ehare pro rata with those parties holding liens originally maritime, 
who had not made seizures under the state law. The court sug- 
gested that a party who voluntarily waived his admiralty lien, and 
resorted to the local law for his indemnlty and protection, could 
not résume it at his pleasure, and thereby be relnstated in his 
original rights; and held that such liens should be postponed to those 
of parties claiming under their original admiralty liens only. Thé 
ground of this décision, as stated by tke court, is that a maritime 
lien existing under a state law must be subordinated in rank and 
postponed in payment to an original maritime lien of the same 
class. This view of the law is directly contrary toi that expressed 
in The Guiding Star, supra, where Mr. Justice Matthews holds that 
a maritime lien for supplies furnished at the home port, "for which 
a lien is given by the local law, must be placed upon the same foot- 
ing, in the distribution, with similar claims arising in foreign 
ports." In Stapp v. The Swallow, 1 Bond, 190, certain material men, 
who had obtained judgments under said Ohio water-craft law, flled 
said judgments in the admiralty court as évidence of their claims, 
and maintained that said judgments still retained their original 
character as maritime liens, and that they should hâve priority of 
payment over those not importing such lien where seizures had been 
made under state process. Judge Bond says, (page 190 :) 
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"In the case of Dudley t. The Superior, flecided in thls court some years 
slnce, and reported in 1 Newb. Adm. 176, this question was presented, tliough 
not argued; and tbe court held that a clalmant haying an original marltimij 
lien, who, Lnstead of asaerting and enlorcing his claim in the admiralty court, 
proceeded under the state water-craft law, thereby waived such lien, and 
occnpied In thls court a position of equaUty with those claiming liens solely 
by vlrtue of selzurea under the state statute. I hâve no reason to doubt the 
correctness of the views Indlcated In tho case referred to. It is true I havo 
found no reported case In whlch this question has been under considération In 
any other court It Is, however, clearly consonant wlth reason and the 
analogies of law that, If a party, having an undisputed maritime lien, volun- 
tarily waives it by seeldng another remedy, he cannot be reinstated tn ïûti 
original right. Hls clalm agalnst the boat haa passed hito a judgment, pur- 
sunnt to the state statute, and before a state niaglstrate or court, thereby 
loslng wholly lis original character as a maritime clalm. It results, from thii 
vlew, that thls class of clalmants can hâve no préférence or priorltles, except 
Bunh as belong lu common to ail those who hâve made selzures under the 
water-craft law." 

Without discusstng the correctness of tliese views in the light 
of the later décisions upon the subject of maritime liens, it seems to 
me that the cases are not controlling upon the présent case. In 
neither of them were the parties seeking to merely enf orée original ad- 
miralty liens against the vessel. They were claiming, by virtue of 
judgments, which, in one case at least, confessedly embraced non- 
maritime claims, to obtain a priority over other lienors in the distri- 
bution of a fund in the registry of the court The only question 
befor« the court was that of priority. The question of merger was 
not neGessarily before the court; it was not argued; and the court, 
in its dictum, says that it has found no other case In which this 
question has been considered. It appears that in the original suits 
under the water-craft law the proceeding was against the entire 
vessél, and ail interests thereia 

Bul^ irrespective of thèse questions, it seems to me that the reason 
for the above stMements by the court, and the distraction between 
thèse cases and the one under considération, are to be found in the 
provisions of the Ohio water-craft law, then in force. Eev. St. 
OMo 1854, pp. 185, 186. Section 1 provides "that steamboats and 
other water crafts • • • ghall be liable for debts contracted on 
account thereof by the master, owner, steward, consignée, or other 
agent for materials, supplies, or labor, in the building, repairing," 
etc., "of such water craft" Section 2 provides that "any person hav- 
ing such demand may proceed against the owner or owners or 
raaster of such craft, or against the craft itself." The act ftu-ther 
provides, when the suit is against the craft, for seizure, détention, 
and sale, and that, "if the proceeds of such sale faU short of satisfying 
fche judgment, the balance shall remata to be collected on exécu- 
tion as upon other judgments." It will thus be seen that the lien 
allowed by this law might arise from nonmaritime as well as 
maritime services^ even when the bill was contracted by the owner; 
that any deflciency after sale of the craft might be collected on 
exécution; and that the proceeding might be either în rem or in 
personam. The remedy, therefore, was even greater than that al- 
lowed in a court of admiralty. And, while such a proceeding in 
rem might formerly hâve been enforced in the state courte, it is 
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now well settled that no such. j'urisdiction exista, but tàat ad- 
miralty alone can enforce maritime liens by proceedings in rem. 
The Belfast, 7 Wall. 624; Léon v. Galceran, 11 WaU. 192; The 
Lottawanna, supra; The De Smet, 10 Fed. Kep. 483; The Guiding 
Star, supra, 

Now, in order that a judgment may operate as a merger, it is 
not only necessary that the identical cause of action between the 
same parties or their privies should hâve passed into judgment, 
but also that the plaintiff should hâve had a full and complète op- 
portunité to recover his whole demand. Black, Judgm. § 675. Thus 
in Toby v. Brown, 11 Ark. 308, it was held that a judgment in 
rem against a steamboat, if unsatisfied, could not be pleaded as 
a bar to a subséquent action against the ownera The court pro- 
ceeded on the theory that, as in the proceedtug in rem no satis- 
faction could be had against the owners, such proceeding was no 
bar to a suit in the state court See, aiso. Durant v. Abendroth, 
97 N. Y. 142. TJnder the water-craft law the plaintiÉf had a fuU 
and complète opportunity to recover his whole demand against 
the craft and her owners. In this case, as no recovery could be had 
in the state court against any one or anything except the part 
owner and his interest, there was no full and complète oppor- 
tunity to recover the whole demand. It may further be suggested, 
in view of the différence between the character oi the two pro- 
ceedings, that the parties défendant in the two proceedings are not 
the same, and do not stand in the same relation to the seamen. 
The Pioneer, 21 Fed. Eep. 426. In Boynton v. Bail, 121 U. S. 466, 
7 Sup. et. Bep. 981, where there was a judgment on a debt, the court 
held that, notwithstanding the change in form by merger ioto a 
judgment of a court of record, it still remained the same debt. 
Hère the debt for seamen's wages is the foundation of this lien, 
and, as such, if unsatisfied, should, it seems to me, in the absence 
of lâches or misrepresentation, be enforceable against the res, which 
has presumably been preserved by means of the services for which 
recovery is sought. This is the view taken in the English cases. 
Thus in The Bold Buccleugh, 7 Moore, P. O. 267, this whole ques- 
tion is fully discussed, and the right of one having an admiralty 
lien to proceed in rem without référence to a prior suit tn personam 
in the state court is upheld even as against purchasers without 
notice. And ia The Bengal, Swab. 468, Dr. Lushington, in a case 
strikingly like the présent in ail essential particulars, sustained 
the right to proceed against the vessel, and held that one having a 
twofold secm-ity for his wages — the personal action at common 
law, and the action in rem in the admiralty — ^might "avaU himself 
of the second; the first which he tried (the personal action) having 
practically failed to give relief." The personal action had pro- 
ceeded to judgment against the original owner, but he was bank- 
rupt Before the commencement of the proceeding in rem the 
vessel had been sold to third parties. See, also, The John and 
Mary, supra. If tàe cause of action was not merged, clearly the 
lien was not waived. In The Gâte City, 6 Biss. 207, Judge Blodgett 
says: 
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**It Is a settled prlnclple of admlralty law that a seaman or mariner who han 
«cqulred a maritime lien wUl riot be constraed as havlng parted wlth ttiat 
lien and walved it by anythlng short of an express contract or payment." 

Let a decree enter for the amount of libelants' claims. 
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PITTMAN et al. v. THE SAMUEL MARSHALL. 

(Cîlrcult Court of Appeals, Slxth Circuit. February 6, 1893.) 

No. 38. 

L HABrriUB LiBNS— SnppiiiBs— Home Poht of a Vhssbl. 

Under the gênerai maritime law, one who fumishea supplies to a vessel 
ha» a rlght to suppose her home port to be that where she Is enroUed, and 
therefore that whlch Is palntâd on her stern; but -where àhe Is chartered 
bj^ her owners, the oharterer to hâve full control, and to employ and dls- 
ohàrge lier oflicers and men, with the obligation of payuig ail running 
expensea, her home port, îor the purpose of determlnlng whether the sup- 
ply ;man's lien attaches, Is the port of the oharterer, provided the sup- 
ply man has knowledge of the facts, or sufflcient notice to put Mm on 
InqUiry. 49 Fed. Rep. 754, afflrmed. 

S. SAMB— ÎÏOTICB OF Chabter— àgbnt's Atjthoritt. 

An employé la charge of a coal dock in the Détroit river had authority 
to fumlshcoal to any steamer calhng for It, and to elther recel ve cash, or 
take a receipt from the master, and get the name of the person who would 
pay the bUl. He was then to take a memorandiun of aU thèse facts, and 
at once notify hls employers. Demand for payment was always made per- 
sonally or by mail, but the coal was always chargea on the bocks agatast 
the steamer to whlch It was fumished. Hdd, that the employé was 
dothed wlth apparent authoiity to sell on crédit, and ao to recelve notice 
of any limitation of the vessel's llablllty, and that the supply man, under 
the général inarltime law, could not hold the vessel Uable, when the master 
notifled the employé that she was chartered by a citizen of the samo 
State as the supply man. 

8. Samb— Supplies Fubnished on Crédit of thb Vessbl — Evidence. 

Certalp merohants fumished coal to a steamer for a part of two seasons, 
receivlng payment, from time to tlme, from a Company not the owner. 
They had fumished coal to other vessels, and received payment from 
the same company, and In prevlous seasons had furnlshed coal to the samo 
master, then In charge of another vessel, and been pald by the same Com- 
pany, whlch was weU known, and of good flnanclal standing. Its princi- 
pal business oflEloe was directiy across the street from the supply man's 
otàce, and It was engagea In business requlrlng It to charter vessels. The 
Bupply man had twlce received its acceptances for coal fumished to thls 
vessel, though it was charged on the supply man's books to the crédit of 
the vesseL Beld, that the supply man had notice that the company h ail 
chartered the vessel, or of facts sufflcient to put hlm on Inqulry; and that 
thé coal was fumished on the crédit of the charterer, and not of the 
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The lien on a vessel glven by a state statute (How. Ann. St. Mich. § 8236) 
for ail âebts contracted for by the owner or master on account of suppUes 
furnlshed is maritime in Its nature, because the contract ont of which it 
springs Is maritime, and as such it Is subject to the limitations of tiie gên- 
erai maritime law. It therefore does not attach unless the gupplles wero 
furnlshed on the crédit of the vessel. 49 Fed. Rép. 754, afflrmed. The 
Young Mechanic, 2 Curt 404, applied. The nilnoia Whlte and Cheek, 3 
Fllp. 383, disapproved. 
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Appeal from the District OoTirt of the United States for the East- 
em District of Michigan. 

In Admiralty. Libel by James E. Pittman and others against 
the steam barge Samuel Marshall (Edward Smith and others, claim- 
ants) for supplies. The district court dismissed the UbeL 49 Fed- 
Eep. 754. Libelants appeal. Afflrmed. 

Bowen, Douglas & Whiting, for appellants. 

John C. Shaw and Herbert A. Wright, for appeUees. 

Before JACKSON and TAFT, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge. This is an appeal from a decree of the 
district court for the eastem district of Michigan in admiralty, dis- 
missing a libel against the steam barge Samuel Marshall. The 
libelants were a flrm of coal merchants doing business in Détroit, 
Mich. The Samuel Marshall was a steam barge enrolled at Buffalo, 
N. Y. The libel alleged that she was a foreign vessel, whoUy owned 
by persons residing at Buffalo; that at the several times during the 
year 1890, mentioned in the schedule of coal deliveries attached to 
the libel, while the vessel was lying at the port of Détroit, the master 
represented that the vessel stood in need of supplies and fuel to 
render her seaworthy and able to proceed on her voyages or trips, 
and requested the libelants to furnish the same, which the libelants 
did; that the libelants, in doing so, relied upon the crédit of the ves- 
sel, as well as upon that of the master and owners thereof , and would 
not hâve furnished the supplies and fuel except upon the crédit of 
the vessel. The claim is for $1,193.11, with interest from the Ist 
day of November, 1890. The défense was that the vessel was under 
charter by the J. E. Potts Sait & Lumber Company, a corporation 
organized under the laws of and doing business in the state of Mich- 
igan, with its principal ofQce at the eity of Détroit; that the Com- 
pany was bound under the charter to furnish ail supplies and fuel 
which it should need or désire on said vessel; and that the fuel and 
supplies furnished were not, and could not be, for the beneflt of the 
vessel, or the actual owners thereof, — ail of which was well known 
to libelants when the coal was furnished. Subsequently an amended 
libel was flled in which the claim for the lien was based, not only on 
the gênerai maritime law, but also upon the laws of the state of 
Michigan conferring a lien for supplies furnished to beats navigating 
the waters of the state. The évidence shows that the libelants 
owned and used a dock on the Détroit river, at which they were 
in the habit of supplying coal to steamers. The dock was in charge 
of one McDonald, an employé of libelants, who was given authority 
to furnish coal for any steamer that called for it, and to receive the 
cash if tendered. If cash was not paid, then it was his duty to take 
a receipt for the coal from the master, and to get from him the name 
of the individual or company who would pay the bUl. McDonald 
entered upon a memorandtun book ail thèse facts, and at once gave 
notice of them to the libelants, whose principal office was some dis- 
tance from the dock. Demand for payment was made either by 
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the local collector of the finn or by mail, as the person named by 
tàe mastOT was a résident or nonresident of Détroit. Tke coal 
delivered on crédit was always cbarged on the booka of tte libel- 
ants against the steamer to and for which it was fumished. 

The steamer Samuel Marshall was chartered for the season of 
1889 by the Potts Sait & Lumber Company, a corporation of the 
State of Michigan, with its principal office in Détroit. Under the 
charter the Potts Company was giren possession of the ressel, and 
authority, at its own expense, to TÎctual, man, and navigate ha*, 
to hire a master agreeable to the owners, to exercise entire and sole 
control and direction over Tilm, to summarOy discharge him for dis- 
obédience of orders, and employ another to be approved by the owners. 
The master was given power to hire and discharge the other offlcers 
and the crew. The Potts Company bound itself to fumish the master 
with funds sufQcient to pay ail running and partial losa expense of 
the vessel. The charter was renewed for the season of 1890. The 
Potts Company did a most extensive business in carrying sait and 
limib»- on the lakes, and had several vessels under charter. The 
master of the MarshaU in 1890 had been in 1888 and 1889 master 
of the OolweU, another vessel chartered by the Potts Company, and 
had during those seasons procured his monthly supplies of coal from 
libelants, who collected the bills from the Potts Company. As 
master of the Marshall he had obtained monthly supplies of coal 
from libelants from April until September, 1890, and the Potts 
Company had paid for tiiem. The company had other vessels under 
charter in 1890 whose coal bills with libelants it also paid. The 
principal office of the Potts Company was immediately opposite that 
of libelants, on the same street, in Détroit. It was a well-known 
company, with very large interests, and up to November 24, 1890, 
had good financial standing. In July, 1890, before the coal was de- 
livered for which this libâ was flled, the master of the MarshaU 
told McDonald, libelants' dock man, that his vessel was under char- 
ter by the Potts Company. In September, when payment was de- 
manded of the Potts Company for the coal delivered to the Marshall 
in the préviens month, the collector was tendered an acceptanoe of 
the company for the amount. He telephoned his principals to 
know what he should do, and was directed to receive the acceptance, 
and receipt the bUl, which he did. lû November of the same year, 
on the présentation of another biU for additional coal delivered to 
the Marshall, and including also coal delivered to another vess^ 
chartered by the Potts Company, a second acceptance was received 
by the coUector, this time without spécial authmty from libelants. 
The second acceptance was, however, delivered by their collector to 
libelants, ajid deposited by them in their cash drawer. On Novem- 
ber 24, 1890, the Potts Company made an assignaient for the benefit 
of creditors, and on the next day, before the second acceptance was 
due, the libel in this case was ffled. 

The questions in the case are two: Pirst. Did the libelants 
obtain a lien for the coal fumished to the steamer Marshall under 
the gênerai maritime law? Second. If they did not, then are 
they entitled to a lien under the state law of Michigan? Judge 
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Severens, in the court below, held, in a satisfactory and convincing 
opinion, that ttey had no lien in eitlier aspect of the case, and we 
entirely concur with Mm in that view. 

Under the gênerai maritime law, any one fm-nishing necessary 
supplies or material to a vessel in a foreign port, on the order of its 
master, and on the crédit of the vessel, has a lien thereon, entitling 
hiîn to proceed against the vessel in rem, and hâve her sold to pay 
his claim. Such a lien is not given when the supplies are furnished 
to a vessel in her home port, because it is then supposed that ihej 
are furnished on the crédit of the owner. The home port of the 
vessel is the port of the country where her owner lives. In The 
Q«nOTal Smith, 4 Wheat. 443, it was held by the suprême court that 
vessds having their home port in one state of the United States 
are to be regarded, in the application of the foregoing rules, as for- 
eign vessels, in the port of another state. One of the owners of 
the Marshall lived in Michigan, and the other tliree in New York. 
The vessel, as has been stated, was emwlled at BuffaLo, and carried 
that as her haU port upon her stern. When a material or supply 
man fTU*nishes supplies to a vessel without other knowledge of her, 
he has a right to suppose that her owners live in the state of the 
port where she is enroUed, and that, therefore, her home port is that 
which is painted on her stem. When a vessel is chartered by her 
owners so that the charterers are to hâve f ull control of the vessel, 
and to employ and discharge her offlcers and men, with the obliga- 
tion of paying ail her running expenses, then the charterer becomes 
the owner pro hac vice; and the home port of a vessel, for the pur- 
pose of determining whethOT a lien attaches, is the port of the 
charterer, and not the port of the actual owners, provided that the 
supply or material man bas knowledge of the change of ownership, 
or has notice of facts putting him on inquiry with reference thereto. 
The Golden Gâte, 1 Newb. Adm. 308; Beinecke v. The Secret, 3 
Fed. Eep. 665; The Norman, 6 Fed. Bep. 406; The Secret, 15 Fed. 
Eep. 480; Steplienson v. The Francis, 21 Fed. Eep. 7IB. 

The first important inquiry in this case, in view of thèse princi- 
ples of the admiralty law, is whether notice was brought home to 
the libelants that the Samuel Marshall was under charter to the 
Potts Cîompany. The libelants deny ail knowledge of the fact. The 
master of the MarshaU says he told McDonald that the Marshall was 
chartered by the Potts Company. McDonald was not called as a 
witness by libelants, and his absence is not accounted for, It must, 
therefore, be taken as a fact that McDonald knew that the MarshaU 
was chartered by the Potts Company. It is vigorously urged, how- 
ever, that McDonald had no authority to receive notice of such a 
fact. His orders were to deliver coal to any steamer whose master 
requested it, — if cash was paid, to receive it; if not, to take the 
name of the person from whom collection should be made. It is 
said that he had no discrétion to pass on crédits. The question ia 
of apparent authority. If the libelants gave McDonald orders to 
deliver coal at request to any steamer without receiving cash, then 
th.ey hâve clothed him with apparent authority to seU on crédit, 
aud 80 to receive notice of aux limitation upon the liability of the 



400 FEDERAL REPORTEE, VOl. 54. 

vessel. Otherwise the libelants would hâve power to sell coal to 
a master, and hold the vessel, though the master should expressly 
say to McDonald that. if the coal was delivered to him, the vessel 
could not be held for it. They cannot, by limitations on the seem- 
ing authority of an agent, be permitted to mislead third persons to 
change their position. It is to be presumed that, if the master 
of the Marshall knew that no matter what he said to McDonald, 
his vessel would be held by the libelants for the supplies, he VFould 
hâve gone elsewhere to get them. 

But the libelants' knowledge of the charter does not rest on Mc- 
Donald's information alone. They knew that the Potts Company 
had paid for the monthly supplies of the Marshall during that sea- 
son of 1890, and for some part of 1889. They knew that the Com- 
pany was doing a most extensive business, in which it was necessary 
for it to charter steamers. They knew that, for two seâsons before 
and duiing the season of 1890, the company had paid for the month- 
ly supplies of other steamers. They could reasonably infer f rom this 
knowledge that not only was the Marshall chartered by the Potta 
Company, but also that it was bound to furnish the supplies. The 
déniai by the libelants that they knew of the charter and its provi- 
sions was doubtless based on the absence of any direct and positive 
information in regard to it, rather than upon ignorance of facts 
from which its existence and effect could be reasonably inferred. 
They were certainly put upon inquiry as to whether the Potts Com- 
pany was running the vessel, and paying for its supplies. In other 
words, they were put upon notice that the Potts Company was pro 
hac vice the owner of the Marshall. That being the case, the home 
port of the MarshaU, for the purposes of this discussion, was Détroit, 
and no lien under the gênerai maritime law can be allowed for sup- 
plies furnished in that port, 

The second question is whether, under the statute of Michigan, 
the libelants are entitled to a lien on the vessel. That statute pro- 
vides (How. Ann. St § 8236) "that every water craft above flve tons 
burthen used or intended to be used in navigating the waters of thla 
state shall be subject to a lien thereon, flrst, for ail debts contracted 
by the owner or part owner, master, clerk, agent, steward, of such 
craft oQ acount of supplies and provisions furnished for the use of 
such water craft." It is contended on behalf of the libelants that 
this gives any material or supgly man f urnishing a vessel, at the re- 
quest of its master, with materials or supplies, an absolute right 
to a lien on the vessel, without regard to the question whether 
crédit was given to the vessel by the material or supply man, and 
without regard to the question whether the master had authority to 
purchase the supplies and hypothecate his vessel therefor. The lan- 
guage of the statute is broad enough to warrant the construction 
placed upon it by counsel for the libelants, but we do not think the 
construction is a correct one. The suprême court of the United 
States has decided that it is within the power of a state législature 
to make by statute a lien on vessels, which the courts of the United 
States will enforce in their admiralty jurisdiction. The Lottawanna, 
21 Wall. 579. It also decided that the jurisdiction of the United 
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States courts in admiralty is exclusive, and that no state court can 
enf orce such. a lien against a vessel in rem. The United States courts 
do not adopt the statute in ail respects, but they enforce the lien 
therein giyen as a part of the local maritime law, which, as courts of 
admiralty, they may administer. As is weU said by the learned 
judge below: 

"It Is because the contract for supplies Is maritime that the court bas aurl 
exercises Its jurlsdictlon in enforohig the lien given for Its seciirity. The court . 
does not hâve jurisdiction of it as au Indepeudent tlilng, that is to say, dis- 
sociated from the contract. The lien is an incident to the debt, and Is Insep- 
arably connected wlth It, reflecting Its qualities."' 

Into such a statute, therefore, must be imported the limitations 
which are always applicable to liens of this gênerai class under the 
admiralty laws. This resuit would foUow, whatever was the inten- 
tion of the state législature in passing the lien law. But it is clear 
that no intention is to be presumed on the part of the state législa- 
ture to avoid the limitations of the maritime law in the enforce- 
ment of the liens created by it, except the limitation as to the for 
eign character of the vessel. The lien given is jus in re, differing in 
many respects from liens at common law. A lien at common law 
is generally maintained and kept alive either by possession of the 
res or by something équivalent thereto, which shall give notice to 
third persons of its existence, as by recording or registering it in 
a public office. An équitable lien has no force as against any one 
not having notice of its existence. A maritime lien, however, is 
preserved in the thing itself, without regard to notice to third per- 
sons, whether bona fide purchasers or not. This is a peculiarity of 
the maritime lien which characterizes no liens in any other branch 
of the law. See the opinion of Mr. Justice Curtis in The Young 
Mechanic, 2.Curt. 404. In coming to construe a statute conferring 
a lien upon a vessel, therefore, the' question naturally arises, shall 
the lien conferred by the statute be jus in re, so that its existence 
shall not be afifected by sales, exécutions, or mortgages, or shaU it 
be a lien good only against the owner on whose behalf supplies are 
fumished, and not good against any person acquiring an interest in 
the vessel without notice thereof ? In the absence of any provision 
that such a lien shaU be recorded for the information of the public 
and possible future purchasers, it would be reasonable, in construing 
the statute, if it is to be construed according to common-law prtn- 
ciples, to hold that the lien be given no force against bona fide pur- 
chasers without notice. But this resuit would certainly not be in 
accord with the purpose of the législature in creating such a lien. 
It is a well-known fact in the history of admiralty law in this coun- 
try, that, after the décision in The Greneral Smith, 4 Wheat. 443, 
where it was held that a lien for supplies did not attach at the home 
port of the vessel, many of the states sought to obviate the appar- 
ent and perhaps real injustice to their citizens, growing out of the 
exception, by passing laws which shordd create a lien also at the 
home port. The character of the lien thus created was presumably 
intended to be such that a résident of the home port of the vessel 
would be put on an equality, in respect to the lien to be secured, 
v.54F.no.2— 26 
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with the citizens of a foreign state. In other words, the state 
législatures were providing a maritime lien, and intended that it 
BhC^d hâve the peculiar characteristics of a maritime lien, and 
ehould be jus in re, as distinguished from jus ad rem, a lien the 
existence of which depended neither upon the possession nor notioe 
to the public. It would be unreasonable to hold, therefore, that 
when they were creating a maritime lien, the législatures did not 
.also intend that it should hâve ail the other peculiar characteristics 
that maritime liens of that class had under the gênerai admiralty 
làw. It should be said that the same conclusion must be reached, 
without respect to the législative intention, because courts of ad- 
miralty hâve no jm-isdiction to enforce liens except as admiralty 
liens, i. e. under the limitations ordinarily attaching to such liens. 

It follows from what we hâve said that, inasmuch as a maritime 
lien acquired on a ship at a foreign port, by furnishing supplies, is 
only secured where the crédit is given to the vessel, there must bethe 
same limitation upon similar Uens, secured by virtue of local stat- 
utes. We are aware that Judge Hammond, in this circuit, in the 
case of The Illinois, White and C5peèk,in 2 Flip. 383, in an elaborate 
and interesting opinion, reached the conclusion that liens on a vessel 
in fayor of a supply or material man created by statute did not hâve 
imposed upon them, when enforced in admiralty, the limitations of 
the gênerai maritime law, and that the supply man need not show, 
when -the statute did not require it, that the crédit had been given 
the ship. After a careful examination of that opinion, in connection 
with later authorities, we are unable to give it our approvaL In the 
case of The Young Mechanic, in 2 Curt. 404, Mr. Justice Curtis, after 
a leamed examination into the origin of the maritime lien and the 
purpose of the local statutes giving a lien in the home port for sup- 
plies f urnished, concludes that the intention of the législatures must 
be presumed to be that a lien thus given shall hâve ail the attributea 
and limitations of a Uen under the admiralty law; and in this circuit 
Mr. Justice Matthews and Judge Baxter, in The Guiding Star, 18 
Fed. Kep. 263, held tiiat statutory liens, when enforced in admiralty, 
were to be regarded as of the same character as Uens conferred un- 
der the gênerai admiralty law. In the latter case the question was 
whether the priority between liens should be determined under 
the state statute, as that statute had been interpreted by the su- 
prême court of the state, or whether they should hâve priority ac- 
cording to the gênerai principles governing i»iorities of liens in 
admiralty law. Upon this question Mr. Justice Matthews spoke as 
follows, ^age 268:) 

"The raie of priority adopted In courts of common law, 'qui prior est tem- 
pore, potior est Jure,' doès not govem in admiralty causes, but often it isi 
Just the reverse; as It frequently happens In case of salvage, and of repairs 
and supplies, that the last llabUity In point of ttme is the flrst In point 
of merit, as havlng served to préserve the very subject whlch supports 
Ihe Uen for ail. So that, la eaforcing the statutory lien lu maritime causes, 
admiralty courts do not adopt the statute Itself, or the construction placed upon 
it by the courts of common law or of equlty, when they apply it Bverything 
required by the statute as a condition on which Ihe lien arises and vests mnst^ 
<>f course, be regarded by courts of admiralty, for they can only act in en- 
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forcing a lien when the statute has, accordlng to Ite tenus, conlerred It; but, 
beyond that, the statute, as such, does not fumlsli the rule for govemiug the 
décision of the cause in admiralty as between coufilctlng clalms and liens. The 
maritime law treats the lien, becauso conferred upon a maritime contract by 
the statute, as If It had been conferred by itsélf, and consequently on the same 
footing as ail maritime liens, the order of payment between them belng deter- 
mlnable upon Its own prlnclples. For this reason It ignores altogether liens 
given, even by the same statute, for oontracts and liabillties not maritime in 
thelr character, such as those for labor and mateilala supplied in the con- 
struction of the vessel, and for material or supplies, whether in a foreign or 
the home port, fumlshed not on tlie crédit of the vessel itself, and also liens 
glven by the owner of the vessel, as in the case of mortgages. If the mari- 
time Quallty of the contract was not imparted to the lien given to secure it by 
the statute, it would foUow elther that a court of admiralty could hâve no 
jurisdiction to enforce it at ail, or else that, having such jurlsdiction, it was 
bound to enforce ail liens ^ven by the statute, accordlng to Its terms, whether 
upon maritime or nonmaritime contracts and obligations. The other alterna- 
tive, which is hère adopted, is that the statutory lien given for maritime llar 
bUities is, of itself. In the nature of a maritime lien, to be enforced as such In 
admiralty courts, accordlng to their ruies and practice, that quaUty belng 
imparted to it by the maritime character of the contract and llability whlch 
it is given to secure." 

It foUows from thèse authorities that the courts of admiralty will 
not enforce a maritime lien against a vessel for supplies created 
by a state statute unless the supplies were fumished on the crédit 
of the vessel, for that is indispensable to the existence of maritime 
liens of this class. This was clearly the opinion of Mr. Justice 
Bradley when, in discussing the effect of lie restoration of the 
twelfth admiralty raie, as adopted in 1844, wherein the United 
States district courts were given power to enforce liens against 
vessels by proceedings in rem for supplies fumished in the home 
port, he said: 

"Of course this modification of the rule cannot avall where no lien exlsts, 
but where one does exist, no matter by what law, It removes ail obstacles to a 
proceeding In rem, if crédit is glven to the vessel." 

The next question, then, is whether the supplies in this case were 
furnished on the crédit of the vessel. The learned judj^e below 
found that the supplies were not furnished on the crédit of the ves- 
sel, but on the crédit of the Potts Company, and in this we agrée 
with him. The fact that the supplies were charged against the 
vessel on the books of the libelants is évidence only of a self-serving 
practice, which has no particular weight in the détermination of 
this question. As was suggested in the cases of Beinecke v. The 
Secret, 3 Fed. Eep. 665, 667; The Francis, 21 Fed. Rep. 722; The 
Suliote, 23 Fed. Rep. 919; and The Mary Morgan, 28 Fed. Rep. 196- 
201, — such practice is not infrequently foUowed in order that the 
person who furnishes the supplies may not deprive himself of the 
lien, if he otherwise is entitled to it. This coal had been fumished 
to the Marshall during the entire season. Coal had been furnished 
to tviro other vessels chartered by the Potts Company in the two pré- 
viens seasons, and had always been paid for by the Potts Company. 
It is useless now for the libelants to claim that they did not know the 
business which the Potts Company was doing, and did not know that 
ît had chartered this vessel, and was running it and paying for 
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its supplie». The Potts Company was a concern whose crédit was 
excellent, and there was notMng'in tte circumstances which would 
lead the libelants to seek otlxer security. It is quite possible that 
they may hâve thought they had a lien, no matter whom they trust- 
ed; but this was not giving crédit to the vessel. Thetr subséquent 
course in regard to the payments is conclusive CTldence that they 
were looking to tiie Potts Company for payment, and not to the 
vesmeL They knew that the Potts Company was not the actual 
owner of the vessel, and yet they were willing to delay the payment 
of the bills for coal, and receipt them in full, when given the accept- 
ances of the Potts Company, If they had credited the vessel, is 
it reasonable to suppose that they would hâve accepted the obliga- 
tions of third persons delaying the time of payment? More than 
this, they had notice of facts from which they ought to hâve in- 
ferred that the charter under which the Potts Company was running 
this steamer required them to pay for the fuel used by it in the 
opération of the steamer, and that it had no power to hypothecate 
the steamer for the payment of such fuel. Having reason to be- 
lieve this, therefore, is it likely that the libelants would crédit the 
steamer, and thus subject it to a hypothecation by the master, 
when that was beyond his authority? We are not at liberty to 
suppose 80, for a presumption of this kind would impute fraud, or 
something very like it, to the libelants. It is true that, under cer- 
tain circumstances, the master of a vessel, under a charter, where 
the charterer is the owner pro hac vice, may hypothecate his vessel 
for supplies, contrary to the tenus of the charter party, but this is 
where tiiere is dire necessity to save the vessel, or to bring her home 
within the reach of the owners. No such case is hère presented. 
This was the home port of the charterers. The necessity was only 
that of going on the voyages for which the vessel was chartered, 
and not to bring the vessel home to its owners, or to save it from 
injury or loss. We think that on neither ground can a lien for the 
coal furnished be assertéd against the vessel. We are therefore not 
called npon to consider the question whether a lien against the 
vessel was waived by the libelants taking the acceptances of the 
Potts Company, and receipting in full therefor. 
The decree of the court below is aflarmed, with coats. 



THE STATE OF CALIFOKNIA. 

THE PORTLAND. 

SIMPSON et al. v. THE STATE OF OALIFORNIA. 

PAOIFIO COAST STBAMSHIP 00. T. THE POBTLAND et aL 

(Ciroult Court of Appeals, Nlnth Circuit. February 6, 1893.) 

COLLISlOir--MïlA8TJBH DP DAMAGE. 

The measure of damages to a vessel Injured by collision vrtth another 
vessel whoUy or partlaUy in fault Is the value of the use of the lajvured 
vessel durlng the tlme of the actual, necessary détention; and such value 
can be determtned by évidence showing the number of days lost whU» 
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undergolng repalra, the average dally eamlngs for a perlod sis montha 
prior and six months subséquent to the collislan, from wMch the court 
can détermine the vessel's capacity, and the condition of the trade in whloJi 
she was engagea, as well as from expert testimony. 

t. Same. 

That another vessel belonging to the same owner was substituted for the 
dlsabled vessel during her détention will not affect the rlght to compensa- 
tion, nor is it a cause for awarding less than if such substitute was not 
avallable. 

8. Samb— Commissionek's Report. 

On a llbel for damages caused by collision, where both vessels were 
f ound In fault, the damages and costs ordered to be divided equally, and 
the assessment of damages referred to a commlssioner, an appellate court 
wlll not assume that the commlssioner awarded Interest to one vessel and 
not to the other, where no indication or intention to dlscrimlnate appeara 
in the record, and by a prior report he awarded interest to both vessels. 

4, Samb — Cost op Repaibs. 

The biU for services of a part owner, who voluntarily and wlthout re- 
quest dévotes a portion of hls thne to overseeing repairs to a vessel In- 
jured by collision, is not a part of the cost of repatrs, for whlch award 
should be made, where it does not appear that there was any necessity 
for such services, that they were of any value, or that the bUl had been 
paid, or payment thereof promlsed by his co-owners. 

5. Samb— Damage to Cakoo— Evidence. 

By a collision at sea, a vessel with a cargo of lumlber became water- 
logged, was towed Into port, beached, and, In conséquence of belng 
grounded on the flats, her cargo was stained by muddy water, sllme, and 
mud. Held, that vague and Indefinlte évidence, whlch failed to show any 
necessity for beachlng the vessel before dischargtng her cargo, or with any 
précision even approximately showed what portion of the cargo was 
damaged, though compétent witnesses were avallable and not caUed, no 
reason being given for the omission, was insufflclent as a ba^ for an 
award. 

8. Samb — Commissionek's Report — Bvidbncb. 

Testimony as to damages sustalned by a collision, taken on the first trial, 
and consldered on the second, is sufflclent, wlthout recalllng the wit- 
nesses to repeat thelr testimony, to sustain the findlngs of a commlsrfoner 
to whom the computation of damages bas been referred, where the par- 
ties hâve had the beneflt of thelr légal rlghts in the matter of exceptions 
to the évidence. 

7. Samb— Appbal—Costs— Mandate. 

In a colll^on case, the fallure of the drcult court of appeals to decree 
costs to appeUants on thelr appeal, even tf Intenttonal, afifords no ground 
for complainlng of a subséquent decree of the district court, for the error, 
If any, should hâve been oorrected by motion in the appellate court before 
the mandate issued. . 

Appeal from the District Court of the United States for the 
Northern District of California. 

In Admiralty. Libel by A. M. Simpson and others, owners 
of the barkentine Portland, agatast the st^mship State of Cali- 
fornia, for dajnages resulting from a collision. Cross libel by the 
Pacific Coast Steamship Company, owner of the State of Cali- 
fornia^ a^ainst the Portland, for damages sustaoned in the same 
collision. The libel against the steamship was dismissed in the 
district court, and at the same time an interlocutory decree 
was entered against the Portland on the cross libel, and the cause 
was referred to a master to ascertain the damages. 46 Ped. Kep. 
877, An appeal was then taken from the decree dismissing the 
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libel agaMst the steamshlp, wliich decree was affinned by tlie 
circuit court. An appëal was thereupon taken to the circuit 
court of âppeals. The case agaiust the Portlanà remained in 
abeyance until the decree of the circuit court, and thereafter the 
order of référence to ascertain damages was oarried out, and a 
final decree entered agalnst the Portland. Prom this decree an 
appeal ^^aa taken by her owners direct to the circuit court of 
appeals. The causes were heard together in the circuit court of 
appeaJs, which held that both vessels were in fault, and that the 
case was one for divided damages, and entered the foUowing de- 
cree: 

"The decree of thls court will be that the decrees ta the cases of the Port>- 
land and the State of Callfomla are both reversed, and that they both toe 
remanded to the district court, and there Consolidated and tiled as one case, 
upon the question of the amount of damage sustalned by the Portland and 
State of Oallfomla, respeotlvdy, by reason of the collision; and that, if elther 
is shown to haye sustalned more damage than the other, the lesser snm, 
wlth the costs of libelant ta Buch casé, shall be deducted from the greater 
sam, with costa, and the party sostatntag the greater loss shall hâve a decree 
for the one haU of the rematader." 49 Fed. Rep. 172. 

The causes were accordingly remanded, and were again heard in 
the disMct court, which entered a decree in favor of the owners 
of tiie CaJifornia in the sum of $2,371.69, From this decree tSxe 
claimants of the Portland noté appeal. Afflrmed. 

E. W. McGraw and Charles Page, for the Portland and A. M. Simp- 
son et al., claimants. 

Gteorge B. Merrill, for the State of CaJifornia and Pacific Coast 
Steamship Company, claimants. 

Before GILBEBT, Circuit Judge, and HANFORD and HAWLEY, 
District Judges. 

HAJNFOED, District Judga Thls case comes before this court 
a second time by appeal from the district court for the northem 
district of Califomia, this coiu-t having upon the former hearing 
remanded it for the pm^wse of assessing the damages to both 
vessels. Upon the last hearing in the district riourt no new évi- 
dence relating to the damages sustalned by the State of Califomia 
was oflered in behalf of eilier party, and upon the évidence taken 
prior to the former appeals the court awarded the same amount 
of damages as by its first decree, with accrued iuterest and costs, 
amounting to the total sum of $16,050.43. The court received 
évidence as to the damages sustalned by the Portland, and deter- 
mined the amount thereof, with mterest and costs, to be $11,307.05, 
and decreed that the Pacific Coast Steamship Company, owner of 
the State of Califomia, recover from the claimants of the Portland 
the sum of $2,371.69, being one half the différence between the 
amounts above stated. 

The questions now to be considered relate entirely to items 
allowed in favor of the State of Califomia and to items claimed 
by the owner of the Portland which were disallowed by the district 
court, no appeal having been taken by the claùnant of the State 
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of Califomia. The items in dispute are ail stated in the assign- 
ment of errors, and they will be disposed of in the order th-fô-ein set 
forth. 

The flrst assignaient spécifies no error, and the second is unim- 
portant Both may be passed without further considération. 

The gist of the grievance alleged in the tliird assignaient is that 
the évidence does not warrant an allowance for demurrage to 
the State of Califomia for her détention wMle nndergoing re- 
paip, and in the argument it is insisted that the amount allowed 
was arrived at by an improper rule for estimating demurrage. The 
right to compensation for loss sustained by actual détention of a 
Tessel in conséquence of a collision with another vessel found to be 
wholly or partiaUy in fault is settled by numerous décisions and 
the raûform practice of the courts of this country, and it is our 
opinion that the value of the use of the injured vessel durîng the 
thne of actual, necessary détention is the proper measure of 
the amount to be allowed. While the évidence In this case does 
not contain opinions or estimâtes of the value of the use of the 
Bteamship during the tlme of her détention of persons having knowl- 
edge qualifying them to testify as experts, it does show tho facts 
as to the number of days lost while the damages caused by the 
collision were being repaired, and shows the average daily eam- 
ings of the vessel for a period extending from six months prior to 
the end of sis months subséquent to the date of the collision, 
from which the court could as well détermine the capacity of the 
Bhip and the condition of the trade in which she was then engaged, 
and make a fair estimate of the value of her use during the time of 
her détention, as from expert évidence. The fact that another 
vessel belonging to the eame owner was used as a substitute for 
the disabled steamer during the time of her détention should not 
militate against the right to compensation, nor afford just cause 
for awarding less than would be allowed if the owner, from lack 
of enterprise or inabîlity, failed to hâve an available substitute 
for use in such an emergency. Upon considération of the évi- 
dence, wé are satisfled that the amount aJlowed for demurrage is 
reasonable. 

The fourth, fourteenth, and seventeenth assignmenta are gênerai, 
and specify no error. 

The flfth, thirteenth, and flfteenth assignments relate to the 
interest allowed on disbursements for repairs to the steamer, 
and they are inconsistent with each other. In the flfth the com- 
plaint is that the court erfed in overruling an exception to the 
report of the commissioner, who, under an order of référence, 
took the évidence, and made flndings as to the amount of damages 
sustained, which exception is on the ground that the commissioner 
allowed interest on disbursements. The thirteenth spécifies as 
error that it appears by the report of the commissioner, "that 
the damage suffered by the State of Califomia was $11,876.05, where 
said decree recites it as being $16,050.43." In his argument the 
proctor for the appellants concèdes that the différence between 
the two amounts can be accounted for by adding to the lesser simi 
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costs and interest, and attacks thé interest item, not on the graimd 
of inaccnracy in the computation, nor because interest in such a case 
is nnlawful, but because, as he asserts, the commissioner discrim- 
inatéd l^ allowlng interest on disbiusements for repairs to the Port- 
land, and allowed no interest to the appellee, and in justifying the 
report as constnied by him he uses the following language in his 
brlef: 

"Now, In Ofuses of collision, Interest Is not a matter of right It does not 
neoessarlly follow from an award of damages. It Is a matter of discrétion, 
to be awardeâ or not awaided, accordlng to the equltles of the case; and 
where both vessels are In fault the degree of fault Is to be consldered In award- 
Ing Interest. The North Star, 44 Fed. Eep. 492; The Alaska, Id. 498. 
The commissioner, exerclslng hIs discrétion, awarded Interest to the Portland, 
and not to the State of Califomla. That report, not havlng been exoepted ta 
by respondent, and having been conflrmed by the court below, la not open to 
exception or Impeaohment by the respondent in this court" 

This is guite ingénions, but may be well answered in two ways: 
First The record show» that by a supplemental report filed May 
10, 1892, the commissioner submitted tiie testimony taken, and his 
report made on the flrst hearing, relating to the damages to the 
State of California, and the order of the court based thereon, by 
which it appears that interest on disbursements from dates of pay- 
ments was allowed in the same words as tn his award of interest to 
the api)ellants as per his last report; and there is in the record no 
indication of an intention on the part of the commissioner to dis- 
criminate by disallowing interest to the appellee. On the contrary, 
he did award Interest as stated in the flfth assignment. Secondly. 
This court decided that boih vessels were in fault, and ordered that 
the damages and costs be divided between them equally. We will 
not présume that the commissioner, upon a subséquent référence of 
the case to him, disregarded the rule for apportioning the losses 
promnlgated by that décision, and distinctly set forth in the man- 
date. 

The sixth assignment specif.es error In disaUowing a bill of $100 
in f avor of Oapt. Trask, a part owner of the Portland, for his serv- 
ices in superintending the repairs to said vessel. We hold that 
this item was properly disallowed. The eiddence shows that Oapt. 
Trask voluntarily devoted a portion of his time to overseetng iiie 
repairs, without being requested to do so by his co-owners, although 
it was the business of Oapt. R. W. Simpson, as the ship's husband, 
to superintend the repairing of the vessel; and it is not shown that 
there was any necessity for the assistance alleged to hâve been 
rendered by Oapt. Trask, nor that his services were of any value, 
nor that his biU has been paid, or payment thereof promised, by 
his co-owners. 

The sevènth assignment is for alleged error of the court in re- 
fusing to allow any sum for damages to the Portland's cargo of 
lumber. If, in fact, injury to the cargo resulted from the collision, 
compensation therefor should hâve been awarded. There is tes- 
timony that the value of part of the lumber was impaired by mud 
and sand. The collision occurred at sea, and by reason of her in- 
juries the Portland beeame water-logged. She was towed into the 
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port of San Francisco and beached, and it is in conséquence of be- 
ing grounded on the flats In the liarbor that muddy water, slime, 
and sand got into the vessel, and stained the lumber, causing the 
damage complained of. The eTidence does not show that it was 
necessary to beach the vessel before discharging her cargo, and the 
court has no right to take it for granted. The évidence does not 
show with anything like précision, or even approximately, what 
portion of the cargo was damaged, and, although witnesses cogni- 
zant of the facts, and presumably able to give the figures, were in 
San Francisco when the évidence was taken, they were not called, 
and no reason has been assigned for this omission. The only évi- 
dence in the record to support this claim is too vague and indeflnite 
to warrant anything more than a mère surmise as to the amount 
of the loss, if any, sustained by damage to the cargo. Having 
failed to support their claim as to this item by necessary proof, the 
appellants cannot reasonably expect the court to base an award 
to them upon mère spéculation as to the amount of the loss to be 
compensated for. 

The eighth and twelfth assignments relate to costs, and are with- 
out merit, for it affirmatively appears that in the decree rendered 
by the district court the costs of both parties were taxed and in- 
clnded in the allowance made to each respectively, and our atten- 
tion has not been directed to any item of costs claimed by the ap- 
pellants and disallowed by the district court, or any item improp- 
erly allowed to the appellee. 

The ninth, tenth, and eleventh assignments relate to the method 
of procédure by which the district court arrived at the amount of 
damages to the State of Califomia, and it is therein assumed that 
the mandate of this court required the district court to disregard 
the évidence taken prevlous to the first appeals, relating to the 
damages sustained by the State of California, and to call the wit- 
nesses again before the court to repeat their testimony. The testi- 
mony upon the first trial of the case was reported, and is preserved 
va the record, and, having been duly offered and considered on the 
second trial in the district court, we regard it as sufficient évidence 
to sustain the findings as to the damages sustained by the State 
of California. In the considération which we hâve given to the 
particular objections made to the several items allowed to the ap- 
pellee, the appellants hâve had the benefit of ail their légal rights 
in the matter of exceptions to said évidence. 

By the sixteenth assignment the appellants complain that the 
district court erroneously refused to allow them full crédit for their 
costs upon their first appeals to this court. This is based upon the 
assumption that this court, upon the former hearing, by its decrees, 
awarded costs to them. The decrees, however, do not go to the 
extent of awarding costs, except by directing that the costs in gên- 
erai of the litigation should be added to the damages, and divided 
between the parties. Under the rules the appellants were entitled 
to recover the full amount of costs taxable in this court, unless the 
court ordered otherwise; but the f allure of this court to decree 
that the appellants should recover costs on their appeals, if inten- 
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tional, would afford no ground for complaining of error in the decrèe 
of the district court, and, îf due to a mère inadvertence in drafting^ 
the deeiee, the error should hâve been corrected by a motion in thia 
court before the mandate Issued, The question is not open to dis- 
cussion npon the présent appeal. 

We afflrm the decree of tiie district court, wîth costs to the ap- 
pdlee, and direct that the cause be remanded to the district court 
for further proceedings to execat;^ said decree. 



THE YOUNG AMERICA. 

CAMPBELL T. THE YOUNG AMERIOA. 

(District Court, S. D. New York. Jaauary 20, 189a) 

OoLUBiOH— Bbokbn Wearing Ikon— Wbak Boat. 

TUe wearing Iron of a tug was broken and rough, and, comlng In con- 
tact wlth llbelant's canal beat, It ripped off three stem planks; but, de- 
fendant's évidence showlng that the boit fastenlngs of the canal boat's 
stewa planks were mostly rusted off, held, that such defect contributed 
equally to thie loss, and the damages should be divided. 

In Admiralty. Libel by James Campbell againat the steam tug 
Young America for collision. Decree for divided damages. 

Carpenter & Mosher, for libeiant 
Bobinson, Biddle & Ward, for claimant 

BBGWKf, District Judge. Whatever mày hâve been the character 
of the mark left upon the side of the libelant's canal boat, the fact is 
proved that the rake iron, which ran perpendicularly down the ex- 
trême aiter end of the planking on the side, was torn up, broken, and 
left hanging and swinging from the uppermost fastening. This fact 
seems to me to prove conclusively that there was some defect in the 
claimant's tugboat, probably in the rupture and projection of her 
wearing iron, which distinguishes this case altogether from those of 
contacts In the usual course of navigation, and shows that the dam- 
age in this case was caused by the rough impact of the tug's broken 
wearing iron. Had the stern planks of the libelant's boat been rot- 
ten, their edges, across which this projeoting iron passed, would natu- 
rally hâve given way, without other damage. The stern planks, how- 
ever, were ripped off by the impact. But from the mark left upon the 
side of the boat, even to the depth sworn to by the libelant's witnesses, 
it would not seem that there was a contact of sufScient depth, breadth 
or force to hâve carried away those three stern planks by merely 
passing across the edge of one of them, had they been fastened se- 
curely across the stern. The évidence of the claimant in that re- 
spect is very direct and positive that most of those boit fastenings 
were rusted off between the planks and the timbers inside. I must 
regard such a proved defect as a cause equally contributing to the 
loss; and the damages must, therefore, be divided. The Svracuse, 
18 Fed. Rep. 828; The Atalanta, 34 Fed. Kep. 918; The N. B. Star- 
buck, 29 Fed. Rep. 797. Decree accordingly. 
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THE HAVANA. 

THE MARY ADELAÏDE IIANDALL. 

WIBRK et al. v. THE MABY ADELADDE EANDALL. 

RANDALL et al v. WIBUK et aL 

. (District Court, D. Oonnecticut. March 8, 1893.) 

No. 907. 

1. COLUtSIOK— RiGHT OP WaT— CHANGE OF COTJKSB— LOOKOTJT. 

If la schooner, having the right ot way, held lier course, it la aU an 
approacblng steamer had a right to require, and wlietlier slie had a proper 
looliout or not is ImmateriaL Tlie Fannie, 11 WalL 243, followed. 
SL Samb— Weight of Evidence. 

The rule Is that the testimony of offlcers and wltnesses as to what waa 
aotuaUy dons on board their own vessel la entitled to greater weight than 
that of wltnesses on other boats, who Judge or form opinions merely from 
observation. The Hope, 4 Fed. Rep. 89, followed. 
8. Samb— Stbam and Sail— Duty to Stop and Rbvbbse. 

Where a steamer and a schooner are h.alf a mile apart, and the 
master of the steamer sees there is danger of collision, It is bis duty to 
slacken her speed, or stop and reverse, if necessary. 

4. Samb— Ekkor in Extremis. 

Where a vessel, by her own négligence, or the breach of a statutory 
rule, places another In great péril, the latter wUl not be held guUty of nég- 
ligence because at the last minute she dld sometblng that oontrlbuted to 
the collision, or omitted to do somettiing that mlght hâve avoided it. 

In Admiralty. Cross suits for damages by collisioiL. 

EL D. HotchMss, for libelants. 
Samuel Park, for claimants. 

TOWNSEND, District Judge. Thèse are cross llbels for damages 
caused by a colûsion. There is no disputed question of law. There 
is the usual conflict of testimony as to the material questions of 
fact, It is agreed that the collision occurred in the loiwer bay of 
New York, in the main chaimel, between Swinbum island and the 
bell buoy at the head of the swash channel; that the four-masted 
schooner Bandall struck the flshing steamar Havana; that the time 
of the collision was December 21, 1891, about half past 3 in the 
aftemoon; that the day was clear; that the wind was blowing 
about 40 miles an hour from the northwest; and that there was a 
strong ebb tida When the vessels were about three miles apart, 
the Havana was coming up the bay, and was close to the bell buoy, 
and the Eandall was going down the bay, was about in the center 
of the channel, and abreast of Swinbum island, and was headed 

5. by W. There were no vessels or shoals to interfère at any time 
with tlie f ree movement of either vessel. 

The claim of the libelants, the owners of the steamer Havana, is 
as foUows: When the vessels were three miles apart, they were 
virtually coming head on; the course of the steamer being N. by 
E. The courses of the vessels remained unchanged until they got 
within about a mUe of each other, when the steamer, having reached 
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buoy Na 10, liauled to the eastward about a point or a point aad 
a quarter, or to a course of N. N. E. ^ E., so as to go to tlie leeward 
of the Bchooner. The steamer had only gone on this course for a 
few seconds when the schooner also commeneed to change her course, 
and swung off to the eastward, taking a course about S. E., so 
that nearly ail of her starboard side was visible. Thereupon the 
captain of the steamer starboarded his wheel untn she came around 
to a course about N. by W., and her bow cleared the line of the 
schooner. The schooner then again began to change her course, and 
luffed from S. E. to the westward; the vessels then being about half 
or three quarters of a mile apart. The steamer again starboarded 
her wheel, and blew two whistles to signify that she was going to 
port; but the schooner continued to luff, in spite of the alarm sig- 
nais from the steamer, and, when headiiig about W. by S., stnick 
the steamer, which was heading about W. or W. by N., aft the 
paddle box. 

The claim of the cross libelants is as foUows: The schooner was 
saîling over the land at the rate of 14 or 15 knots, and through 
the water at the rate of 10 or 11 knots. The course of the steamer 
was àbout N. N. W., and she did not change her course to N. N. E. 
The $chooner kept Straight on her course, S. by W. down the 
channel, and did not change it to S. E., or in any other way, until 
it became évident that a collision was inévitable, when, the vessels 
being 500 to 800 feet apart, the schooner's wheel was put hard down, 
bringing her into the wlnd untU she headed W. ^ N., minimizing the 
blow, and avoiding more serious résulta. 

Each of thèse théories is supported by the évidence of several 
vritnesses, some of them on each side, being apparently disinterested 
and compétent For the purpose of determining the questions in- 
volved, I hâve divided the inquiry into two parts; First, as to 
tiie original aUeged changes of course towards the eastward; second, 
as to the condnct of the respective vessels just prior to the collision. 

I assume that the burden of proof is on the steamer to show 
that the schooner, having the right of way, changed her course to- 
wards the eastward to get out of the way of the steamer. It is 
agreed that when abreast of Swtnbum island the course of the 
schooner was S. by E. Her master, first ofScer, second officer, 
steward, lookout, and Wersebe, a passenger on board the steamer, 
ail deny that she changed her course towards the eastward. The 
manager, pilot, and captain of the steamer testify that the schooner 
did so change her course. Their testimony is supported by that 
of Canning, an experienced navigator, a passenger on board the 
steamer. Dexter, a Sandy Hook pilot, testlfles that he was on 
board of a steamer about a mile and a half away, and saw tiiie 
schooner on the steamer's starboard bow, luflBing very fast towards 
the steamer untQ she struck it. It is claimed that the vessels could 
not hâve been m the positions alleged by the witness unless the 
schooner had previously shifted her course to the eastward. The 
other witnesses fortify their statements in support of the schooner's 
alleged change of course by the claim that they noticed that she 
swung off until her head sails were becahned. 
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It is furtlier shown that the witness Peterson, the only seaman 
who is shown to hâve been on the forward deck of the schooner, was 
ignorant and incompétent. It does not appear that he understood 
he was expected to act, or did act, as lookout. But inasmuch as 
ail hands, nine in number, were on the deck of the schooner, and 
the captain and flrst and second offlcers saw the steamer when she 
was from a mile and a half to three miles off, and the captain gave 
particular attention to her course from the time she was a full 
mUe away, and, fearing the danger of a collision, gave orders to 
keep on a straight course, I think the want of a more experienced 
lookout is immaterial, and did not contribute to the collision. **If 
the schooner held her course, it was ail that the steamer had a 
right to require, and, whether she had a proper lookout or not, it 
was her duty to do precisely what she did." Mr. Justice Strong in 
The Fannie, 11 Wall. 243. Upon ihe question of probabilities, the 
counsel for the steamer caJl attention to the claim of the witnesses 
for libelants that the tendency of thelr schooner was to eat to the 
windward, and to the fact that the helmsman, Schmidti was not 
called as a witness, and argue that she had probably got so far ont 
of her course towards the westward that the helmsman changed 
her course to southeast in order to bring her back into the middle 
of the channeL 

Oounsel for libelants further attempt to show, by mathematical 
démonstration, that the captain of the schooner was mistaken in 
his statement of the course and location of the steamer when ârst 
sighted by him. I hâve tried to glve to the évidence in support 
of thèse claitns its proper weight, in a considération of the whole 
question, but it has failed to satisfy me that there was any such 
change of course, for the f oUowing reasons : 

1. The offlcers and men on the schooner deny any such change 
of course. "The established rule is that the testimony of offlcers 
and witnesses as to what was actually done on board théir own 
vessel is entitled to greater weight than that of witnesses on other 
beats, who judge or form opinions merely from observation. The 
Hope, 4 Fed. Eep. 89 ; The Erastus Wiman, 20 Fed. Eep. 248, 249; The 
Alberta, 23 Fed. Eep. 807," etc. The Alexander Folsom, 52 Fed. 
Eep. 411, 3 0. 0. A. 165. I hâve not overlooked the fact that the 
helmsman was not called on this point, but I do not regard this 
fact as so important, inasmuch as it appeared that the flrst offlcer 
was stationed with him at the wheel. Furthermore, the signiflcance 
which might otherwise be given to his absence is diminished by the 
explanation that, although the collision occurred on December 21, 
1891, the libel was not flled untU February 22, 1892, and the helms- 
man was discharged about a month after the collision, and before 
any claim had been made for damages. 

2. The witnesses on both sides agrée that the course of the 
schooner was S. by W. when the ve^els were three miles apart, 
and so contmued until she was within a mile of the steamer. They 
also agrée that this was the proper course to pursue in saïling dovni 
the bay. No reason, except the possible change by the helmsmaB 
to get back lato the channel, which was not proved, is suggested 
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why the schooner should hâve ctanged her course. The captain 
of the steamer admits that he cannot assign any reason for the 
change, unless it was to cross the bow of his steamer to avoid her, 
and that he cannot understand what occasion there was for that. 
He admits that he did not think she was going ont through the 
east channel, and that the natural course of the schooner was S. by 
W. down the main chatnnel, where there was plenty of water, and no 
danger of collision. 

3. There is a serions conflict of testimony between the witnessea 
for the libelants as to tiie respective positions of ttie vessels when 
they were flrst sighted. Canning and Schrader, two witnesses lor 
libelants, contradict the master and pilot, their two other witnesses. 
This conflict, and the necessary uncertainty as to the location of 
the two vessels during the time they were approaching each other, 
deprive the mathematical démonstrations by counsel for libelants 
of much of the value which they might otherwise hâve in supporting 
the daim of libelants. 

4. There is another circumstance to be considered. Up to the 
day of the collision, a log of each cruise had always been kept on the 
steamer by the pilot, bu^ although the pilot remained on the steamer 
for some days after the collision, the log for that cruise was not 
written up. 

5. In support of the claim of cross libelants, it was shown by the 
testimony of the captain of the steamer that she was about 30 years 
old, and that the water was smooth, and the current less strong, on 
the west bank of the swash channel than in the middle. From this 
it was argued that with the wind blowing southweet at the rate of 
40 miles an hour, and a strong ebb tide, the steamer would naturally 
steer a west course in order to avoid the current. 

6. It was further ar«nied that as the schooner was light, with the 
wind on her quarter, she necessarily yawed more or less in attempt- 
ing to hbld her course, and that this yawing was what led the cap- 
tain of the steamer to think that, for a few seconds, she changea 
her course to the eastward. 

7. The testimony of the captain of the steamer, especially as to 
her speed on the day of the collision, was not altogether satisfactory. 
He seemed to hâve overlooked or miscalculated the effect of the 
strong head wind and tide. 

8. Counsel for the cross libelants argue with much force that by 
reason of this miscalculation, having shaped his course across the 
main channel, leaving, as he supposed, ample room for the schooner 
to cross his stern, she, sailing swiftly, was close upon him before 
he realiised his danser, and that when he whistled, and put his wheel 
to starboard, it was too late to avoid the collision. 

9. The claim of the libelants, that when the vessels were three 
miles apart the steamer changea her course from N. by E. to N. N. 
E. i E. a few seconds before the alleged change of course of the 
schooner from S. by W. to S. E., is not supported by the évidence. 
Out of 11 witnesses exainined on this point, only 2, the captain and 
pUot of the steamer, swear positively and satisfactorily to this 
change. Schrader, the manager of the steamer, admits he did not 
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take notice, and cannot tell, althongh he was at the wheeL He says 
the flrst change he noticed in the course was when the captaln put 
the wheel to starboard; that is, to make the other change to west- 
ward. Furthermore, he contradlcts the testimony of the pilot and 
captaln of the steamer by locating the schooner as being on the 
steamer's starboard bow, and in this statement he is corroborated 
by Canning, the other witness for the libelants on the steamer. 
Canning further testifies to but one change of course on the part 
of the steamer, namely, to the westward. Wersebe and Haur, two 
dlsinterested witnesses on the steamer, swear that, during ail the 
time they saw the schooner. she was on the starboard side of the 
steamer. 

For thèse reasons. after careful considération of the testimony, 
the appearance of the witnesses, and the comparative probabilities 
of the case, I hâve reached the conclusion that the steamer did not 
change her course to the eastward, and that the schooner kept on 
her course of S. by W., and did not go to the eastward. 

The captaln of the steamer testified that, when the vessels were 
from a half to three quarters of a mile apart, he commenced to star- 
board his wheel, and to bring the steamer around to the westward, 
and that about the time he made this change the schooner com- 
menced to lufl to the westward. He says he then thought there 
was danger of a collision, but he stUl kept going as fast as he could 
towards the westward. while the schooner continued to luff in the 
same direction. If this testimony is true, the duty of the master 
was clear. "Every steamship, when approachlng another ship bo 
as to involve risk of collision, shall slacken her speed, or stop and re- 
verse, if necessary." International Eegulations, 23 St. at Large, March 
3, 1885, c. 354, art 18. See, also, The Adriatic, 107 U. S. 515, 2 Sup. 
et. Eep. 355. "The two vessels were stUl a half a mile apart • • • 
He should hâve wadted a moment, • * • or, if the péril was im- 
pending, and the danger too immédiate to justify any delay on the 
occasion, then he should hâve slackened his speed, or, if necessary, 
stopped and reversed, as required by the sÎKteenth eailing rula" The 
Sea Gull, 23 Wall. 177; The Excelsior, 38 Fed. Eep. 271. 

The situation of affairs just prior to the collision was as foUows: 
The two vessels had drawn steadily together, end on, the schooner 
yawing eomewhat with a following wind; the steamer forcing her way 
against a 40-mile wind and a strong ebb tide. Almost before they 
realized their perU, they were so close that a collision seemed inévi- 
table. The schooner commenced to lufE to the westward. The cap- 
tain of the steamer put his helm hard to starboard, and immediately 
blew two whistles, indicating that he would go to port, following 
it almost instantly by three danger whistles. The steamer brought 
her head to W. N. W. The schooner luffed into the wind till she 
was headed about west, and, running under diminished headway, 
struck the after part of the paddle box of the steamer. 

It is claimed that the schooner changed her course to the west- 
ward after the steamer had changed her course to the westward to 
get ont of the wav of the schooner, and that, if the schooner had 
held her course, no collision would hâve occurred. Such a claim can 
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only be sniipol^edinpon the fhèory of a deliberate attempt on the 
part of the scbooner to mn the steamer down, or of a supposed im- 
minent danger of collision, calling for such change of course. 
Whether the collision would or would not hâve occurred if the schoon- 
er had held hercourse, it is impossible to détermine. I flad that the 
captain of the schooner, placed in extrême péril by the failure of the 
steamer either to steer ont of the way of the schooner, or to back 
and stop, believed that if he kept his course he would sink the steam- 
er, or eut her in two. The steamer was loaded with passengers 
returning from a flshing excursion. He could not aftord to run 
amy risk, or to speculaté as to how far or how f ast she might go to 
starboard. He had no right to hold his course, if to do so would 
cause a collision. He was bound to use his best judgment, and, 
if he made a mistake, it was made in extremis, and was not a fault. 
The Boundness of the judgment of the captain of the schooner is sup- 
ported by the fact that the injuries to the steamer were so slight 
as to enable her, wlthout stopping, to retum to New York at her 
usual rate of speed. 
As is said by Judge Wallace in The E. A. Packer, 49 Fed. Rep. 98: 

"I nnderstand the rule to be well established that ta every case where a 
vessèl, by her ovm négligence, or the breach of a statutory rule, places another 
In grëat perU, the latter wlll not be held guUty of négligence because at the 
last moment she dld somethlng that (x>ntrlbuted to the collision, or omitted to 
do somethlng that might hare ayoided it It has often been held by the su- 
prême court that a vessel whlch by her own fault causes a sudden péril to 
another cannot Impute to the other, as a fault, a measure taken ta extremis, 
although It was a wrong atep, and but for it the colUMon would not hâve oc- 
curred, and that a mistalte made ta the agony of the colUslon is regaxded 
as an error for which the vessel causing the péril is altogether responsible." 

See, also, The Schmidt v. The Beading, 43 Fed. Eep. 816; The 
Eliza S. Potter, 81 Fed. Eep. 687, 35 Fed. Eep. 220. 

The claims of the libelants that when the schooner was a half to 
three quarters of a mile away, she commenced to luff towards the 
steamer, and that if the steamer had then stopped the schooner 
would hâve eut her in two, are unsupported by tiie prépondérance 
of testimony, and are contrary to ail the probabilities of the case, 
as gathered from the surrounding facts. 

For the reasons stated I flnd that the schooner BandaU was not in 
fault, but that the steamer Havana was in fault; and that suoh 
fault was the cause of the collision. 

Let a decree be entered accordingly. 
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JOHNSON et al. V. MŒYERS et al 

(àrcult Court of Appeau, Elghth Circuit March i.'lésa) 

No. 239. 

Apfical — iPiME OF Taking — Cercoit Court of Appeam. 

When thé last day of ttie six mouths wlthin whlch an appeal may be 
takén, or wrlt of error sued out, to reWew in the circuit court of aopeals 
a decree or judgment rendered below, falls on Sunday, the appeal can- 
not be taten, or writ sued out, on any subséquent day. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. Dismissed. 

A motion was made to dismiss this appeal on the ground, among 
others, that the appeal was not taken within six months after the 
entry of the decree sought to be reviewed. The decree in the court 
below was rendered May 27, 1892. Norember 27, 1892, was Sun- 
day. The appeal from the decree was allowed, and the bond on ap- 
peal approved, November 28, 1892. 

James P. Wood and P. L. Schofleld, for the motion. 
Wm. P, Harrison and George A. Mahan, opposed. 

Before CALDWELL and SANBORN, Circuit Judges, 

SANBORN, Circuit Judge. When the laet day of the six months 
within which an appeal may be taken, or a writ of error sued outj to 
review in this court a decree or judgment below, falls on Sunday, 
may the appeal be taken, or the writ sued out, on the succeeding 
day? This is the question presented by this motion. The act of 
March 3, 1891, creating the circuit courts of appeals, (section 11, c. 
517, 26 St. p. 826,) provides "that no appeal or writ of error by which 
any order, judgment, or decree may be reviewed in the circuit court 
of appeals under the provisions of this act shall be taken or sued 
out except within six months after the entry of the order, judgment, 
or decree sought to be reviewed." As the decree sought to be re- 
viewed hère was entered May 27, 1892, the last day within the six 
months after its entry was November 27, 1892. November 28, 1892, 
the day on which the appeal was taken, was obviously not within the 
six months after the entry of the judgment. Missouri, and many other 
states, hâve provided by statute that "the time within which an act i-s 
to be done shall be computed by excluding the flrst day, and including 
the last. If the last day be Sunday, it shaU be excluded." Eev. St. 
Mo. 1889, § 6570. But congress has made no such gênerai provision, 
and has in no way indicated any intention that the time within which 
an appeal may be taken under this act should be extended, beyond 
the six months on account of the last or any of the Sundays or holi- 
days that faU within the time fixed for the appeal. By the act of 
March 2, 1867, (chapter 176, § 48, 14 St. p. 540; section 5013, Eev. St. 
tit. "Bankruptcy,") congress provided that "in ail cases in which any 
particular number of days is prescribed by this title, or shall be 
mentioned in any rule or order of court or gênerai order which shall 
at any time be made under this title, for the doing of any act, or for 
v.54F.no.3— 27 
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any other purpose, th,e same shall be reckoned, in the absence of any 
expression to the contrary, exclusive of the flrst, and inclusive of 
the last, day, unless the last day shall f ail on a Sunday, Christmas day, 
or on any day appbinted by the président of the United States as a 
day of public fast or thanksgiving, or on the 4th of July, in which 
cases the time shall be reckoned exclusive of that day, also." By 
theact pf September 24, 1789, (chapter 20, § 23, 1 St p. 85; section 
lOQT,!^^. St.,) congfiéss prbvided tiiat "in any case "where a viTit of 
errbr imay be a supersedeas, the défendant may obtain such super- 
sedeas by serving aie writ of eiror, by lodging a copy thereof for the 
adverse party in the clerk'^ offlice where the record remains, within 
sixty d'àys, Suhdàys exclusive, after the rendering of the judgment 
coraplained of, and giving the security required by law on the issu- 
ingofliie citation." 

Thiese provisions clearly indicàte that it was the understanding 
ahd intention of congrèss that ail Sundays should be counted as part 
of the tïme Umited within which an act is to be done under their legis- 
latiori, unless they are' éxicludëd by express provision. Where the 
time limited for the performance of an act is less than seven days, 
where the unit of its measurement is the day, and there is reason to 
suppose that juridical days were intended by a statute or act of con- 
grèss, there is reasonable ground for the holding that Sundays and 
légal holidays falling Within such time should be excluded. Haies 
v. Owen, 2 Salk. 625; Eex v. Elkins, 4 Burrows, 2130; Thayer v. 
Felt, 4 Tick. 354. But where the time limited is such that one or 
more Sundays must fall within it, and there is no statute or act 
excluding any of them, it is certainly not the province of the court 
to extend thfe time fixed by excluding the last, the flrst, or any in- 
termediate Sunday or holiday. Alderman v. Phelps, 15 Mass. 225; 
Ex parte Dodge, 7 Cow. 147. Moreover, where the unit of measure- 
ment of the time limited is not the day, but is the month or year, 
there is stiïl less reason to hold that any day that falls within the 
month or year can be excluded by the court. There are Sundays 
In every month. They are as much a part of the month as Satur- 
days, or any of the other days of the week; and where the time lim- 
ited is measured by the month, and there is no statute excluding any 
day, there is no more reason for excluding the last Sunday of the 
last month from the six months limited by act of congrèss for taking 
an appeal, when the last day of the six months falls on Sunday, than 
there is for excluding the flrst Sunday of the flrst month, when the 
flrst day of the six months happens to fall on Sunday, or ail the Sun- 
days in the six months, for that matter; and, if they were aU ex- 
cluded, the time limited would be extended nearly another month. 
The resuit is that when the last day of the six months within which 
an appeal may be taken, or writ of error sued out, to review in this 
court a decree or judgment below, falls on Sunday, the appeal can- 
not be taken, or writ sued out, on âny subséquent day. lie motion 
is granted, and the appeal is dismissed, with costs. 
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WEST et aL T. IRWIN et aL 
(Carcult Court of Appeals, Seventh Circuit February 18, 1893.) 

No. 87. 

1. Appeal—Jueisdiction— Citation. 

Where an appeal is allowed after expiration of the term at wblch the 
decree appealed from Is rendered, a f allure to hâve a citation issued, 
retumable at the same term as tlie appeal, causes the appellate court to 
lose jxuisdiction. 

3. Samb— Pbactice— Enlaroing Time to File Record. 

Under rule 16 of the circuit court of appeals for the seventh circuit, 
(47 Fed. Rep. vlli.,) provldlng that the Judge who signed a citation on ap- 
peal, or any Judge of the circuit court of appeals, may enlarge the tlme for 
ûling the record, such an order made by a district judge who Is not a mem- 
ber of the circuit court of appeals, and who did not sign the citation, la 
void. 

3. Sakb. 

An order extending the tlme for ûling the record on appeal, made after 
the time bas expired, is ineffective. 

Appeal from the Circuit Court of the United States for the North- 
ern District of minois. 

In Equity. Suit by John N. Irwin and others against James J. 
West and others to foreclose a mortgage. Complainants obtained 
a decree. 50 Fed. Rep. 362. Défendants appeal. Appeal dis- 
missed. 

William Brown, for appellants. 
William Burry, for appellees. 

Before WOODS, Circuit Judge, and BUNN, District Judge. 

PEE OTIRIAM. We are asked to dismiss this appeal because the 
requisite citation was not issued and served, because the record 
was not filed in this court in due time, and because the parties 
against whom the decree was entered did not ail join in the appeal. 
Tlie decree was for a foreclosure of a mortgage on real estate, and 
was entered January 25, 1892, by Judge Blodgett, before whom, ex- 
cept as otherwise stated, the steps designed to effect an appeal were 
taken. Those steps were taken at a subséquent term of the court, 
and were as follows: On July 22, 1892, an appeal was prayed and 
granted, and an order made, giving until September 24th to file the 
record in this court On the 23d of July, an appeal bond, not in- 
tended to operate as a supersedeas, was approved and flied. On the 
21st of September the time for flling the record was extended by 
Judge Gresham to the 24:th of October; and on October lOth a cita- 
tion issued, signed by Judge Oresham, and made retumable the 7th 
of November, and on October 13th was served. On the 24th of Oc- 
tober the time for flling the record was extended by Judge Blodgett 
to November lith, and on November 12th was again extended by 
Judge Gresham to November 24th, and on November 23d the record 
was filed. 

The last clause of the eleventh section of the act creating the cir- 
cuit courts of appeal makes the practice in respect to appeals and 



420 FEDEKAL BEPOBTEH, Vol. 54. 

writs of error in the suprême court applicable to appeals to tliis 
court, (1 C. C. A. ix.;) and under that practice it is settled that "ex- 
cept in cases of appeals allowed in open court, during the term at 
which. tte decree appealed from was rendered, a citation returnable 
at the same term with the appeal or writ of error is necessary to 
perfect our jurisdiction of the appeal or the writ, unless it has been 
In some proper form waived." Hewitt v. Filbert, 116 XJ. S. 142, 6 
Sup. ci. Kep. 319, and cases cited. And, an appeal having become 
void for want of a citation, a subséquent citation is without avail, 
because there is no subsisting appeal. Castro v. U. S., 3 Wall. 43. 
Rules 35 and 36 of the suprême court do not change the practice in 
this J)articular. By the fifth clause of the fourteenth rule of this 
courti (47 Fed. Eep. Tii,,) appeals,, writs of error, and citations must 
be made returnable within 30 days from the signing of the citation. 
Th€ présent term of this court commenced on the 3d of October last; 
and whether the question be determined by the rule of this court, 
or by that applicable to the suprême (îourt, the citation in ques- 
tion was not taken ont in time, and the appeal prayed and granted 
became void. 

It is insisted upon the authority of Insurance Co. v. Mordecai, 21 
How. 195, that only the judge who allowed the appeal could sign the 
cîtatton,':but we need not consider that question. 
! In respect to the filing of the record, rule 16 of this court (47 Fed. 
Eep. Viii.) provides that the judge who signed the citation, or any 
judge of this court, may enlarge the time, etc., and as Judge Blodg- 
ett did not sign the citation, and was not a member of this court 
when he made the order of October Sith, that order, it would seem, 
was a nuUity; and consequently the subséquent order of November 
12th, madé by Judge Gresham, was ineffective, because not made 
until after the expiration of the time theretofore allowed for filing 
the record; and, that being so, the flling on the 23d of November was 
unauthorized. 

" In respect to parties, référence is made to Hardee v. Wîlson, 
146 U. S. 179, 13 Bup. et. Eep. 39; Estis v. Trabue, 128 U. S. 225, 
9 Sup. et. Eep. 58; Masterson v. Herndon, 10 Wall. 416; Fei- 
belman v. Packard, 108 U. S. 14, 1 Sup. Ct. Eep. 138; Hedges v. Oil- 
Cup Co., 50 Fed. Eëp. 643, 1 C. C; A. 594, — ^but that question need 
not be consîdered. The appeal should be dismissed, at the cost of 
the appellants, and it is so ordered. 



N. K. FAIRBANK & CO. v. CINCINNATI, N. O. & T. P. RY. CO. 
(Circuit Court of Appeals, Seventh Circuit. October 26, 1892.) 

No. 50. 
L'Fbdkral Courts— Jukisdiction — Diverse CiTizBusmp— District of Resi- 

DEKCE. 

Under Act Cong. Aug. 13, 1888, (25 St. at Large, p. 434,) whlcli declarea 

' that no civU suit shall be brought In the circuit court in any district ex- 

cept that in which the défendant résides, "but, when the jurisdiction ia 

' :founded only on the fact that the action Is between dtizens of différent 

I ; , Btatee, suit «(hall be brought only lu the district of the résidence of elther 
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the plalntlff or the défendant," a suit between corporations organlzed in 
différent States may be brought in the district In wlilch the plaintift is 
ineorporated- 
S. Actions against Cobpoeations— Service Of Summons— Agents. 

Under Kev. St. 111. 1891, c. 110, i 5, whlch provides that in suits against 
corporations, in the absence of the président, summons may be served on 
any agent of the company found in the county, does not authorize service 
of summons against a foreign railroad company upon persons employed 
by such company (or the sole purpose of soliclting business for the com- 
pany, wlthout authority to sell tickets or malie contracta for the company, 
even though such company supplies them with desli room in an office oc- 
cupled In part by other companies, upon the window of whlch office the 
company's name is painted. Woods, J., dissenting. 

8. Practtce — Objections to Sebvicb of Sumsions— Waiveb. 

Where a défendant appears speclally for the purpose of moving to quash 
the retum on the summons, the fact that. In such motion, it also prays 
judgment whether it should be compeUed to plead, for the reason that 
it is a nonresldent corporation, does not constitute a waiver of the objec- 
tion to the service. Woods, J., dissenting. 

Error to the Circuit Court of the United States for the Northern 
District of Hlinois. 

Assumpsit by K K. Fairbank & Co., a corporation, against the 
Cincinnati, New Orléans & Texas Pacific Eailway Company. The 
case was dismissed on defendant's motion. Plaintiff brings error. 
Modifled. 

Oliver & Showalter, for plaintiff in error. 

Geo. W. Stanford and C. S. Hannon, for défendant in error. 

Before HAELAN, Circuit Justice, and GRESHAM and WOODS, 
Circuit Judges. 

GEESHAM, Circuit Judge. This action was brought by N. K. 
Fairbank & Co., a corporation organized under the laws of 
minois, in the district of its résidence, against the Cincinnati, 
New Orléans & Texas Pacific Railway Company, an Ohio corpora- 
tion, owning and operating a line of railway extending from Cin- 
cinnati, in the last-named state, to Chattanooga, in the state of 
Tennessee, to recover the vaine of a car load or more of cotton oil 
which was lost by the défendant, while in its possession as a 
common carrier. The first summons was returned, not served, by 
order of the plaintiff, and an alias writ was issued, which the 
marshal returned : 

"Served by deUvering a copy to C. S. Henry, northwestem agent of défend- 
ant, November 15, 1890; the président of défendant not being found in this 
district." 

On December 16, 1890, the défendant, by its counsel, made the 
foUowing motion: 

"The Cincinnati, New Orléans & Texas Pacific Railway Company, named 
défendant in the above-entitled cause, appears speclally for the purpose here- 
in set forth, and for no other purpose, and hereby moves the court to set 
aside the retum of the marshal upon the summons issued In said cause, for 
the reason that said retum is untrue in fact, and to disregard it for the rea^ 
son that it Is insufficient In law, and hereby prays the judgment of this court 
whether it should be compeUed to appear hereln, or plead to the declaratiott 
filed hereln, for the reason that it bas nottbeen served wlth process herein. 
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an<J Is not çompellabl,e to appear or plead to the sald déclaration, and bas not 
aceeptedi and; does net accept, serrtce herein, nor walve due service of process 
upon It, and lor the further reason that the défendant Is not doing business 
in sald district, nor withln the stat? of Illinois, and was not found wlthin sald 
district, or wlthin the state of lUinois, and because said défendant Ifl a non- 
residént corporation." 

This motion remained pending until February 15, 1892, wlien the 
plaintiff caused a pluries summons to issue, which. was returned by 
the marshàl; 

"Serred on the 15th of February Inst. by dellvering true copies to Hartwell 
Osborn, gênerai agent of défendant, and W. K. Northam, contracting agent 
of the défendant; the président of the défendant not belng found in this dis- 
trict" 

A motion was made to quash this return for the same reasons as- 
signed against the validity of the other return, and both motions 
were heard at the same time. 

It appeared from the évidence, (aflBdavits in support of and 
against the motions,) and the circuit court found, that the persons 
mentioned in the retums were employed by the défendant, at the 
time of the alleged service of the writs, for the sole purpose of 
diverting freight and passengers destined south to such railroads 
leading out of Chicago as had running connections with the de- 
fendant's line at Cincinnati; that they had no authority to sell 
tickets, or make contracts or rates, for the transportation of freight 
or passengers over the defendant's road; that, to better enable them 
to thus serve the défendant, it supplied them, at its own expense, 
with desks in a room in Chicago which was occupied in part by 
employés of other raikoad companies, and that when the suit was 
commenced, and the process served, as stated, the defendant's princi- 
pal office was in the state of Ohio, and it had no office, and owned 
no railroad or other property, in Illinois. Judgment was entered, 
quashing both returns, and dismissing the suit, for want of juris- 
diction, and this writ of error was prosecuted by the plaintiff. 

The action was brought by an Hlinois corporation, in the dis- 
trict of its résidence, against an Ohio corporation, to recover a 
sum of money in excess of |2,000. The jurisdiction of the court 
over the subject-mattèr was clear, and the suit was properly 
brought. The act of August 13, 1888, (25 St. p. 434,) déclares that no 
civil suit shall be brought in any circuit court of the United States 
against any person in any other district than that whereof he is an 
inhabitant; "but, when the jurisdiction is founded only on the fact 
that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintiff 
or the défendant." It is now settled that, when the jurisdiction is 
founded solely upon the fact that the parties are citizens of diflerent 
states, the suit may be brought in the district in which either the 
plaintiff or the défendant résides. Railwav Co. v. McBride, 141 U. S. 
127, 11 Sup. et. Eep. 982; Shaw v. Mining Co., 145 U. S. 444, 12 Sup. 
et. Eep. 935. 

Was the service on the persons named in the retums binding 
upon the défendant? Section 5 of the Hlinois practice act (Rev. St. 
1874) provides that, in ail cases where suit is brought against any 
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incorporated company, process shall be served upon the président, 
if he résides in the county, and if absent f rom, or lie does not réside 
in, it, the summons shall be served by leaving a copy thereof with 
any clerk, cashier, secretary, engineer, conductor, or any agent of 
the company found in the county. In Eailway Co. v. McDennid, 91 
Tll. 170, it was held that this section embraced foreign corpora- 
tions having property in Hlinois, and doing business in the state 
by local agents, and that such corporations might be brought into 
court by the service of process on such agents. In Eailroad Co. v. 
Crâne, 102 m. 249, it was held that a railroad company organized 
under the laws of Missouri, with its office and principal place of 
business and its tracks in lliat state, but running trains regularly 
over the bridge across the Mississippi river at Quincy, 111., where 
it had a local agent authorized to make contracts for the trans- 
portation of freight and passengers, could be sued in Illinois, and 
brought into court by the service of process on such local agent. 
In their facts, thèse cases are widely différent from the one now 
before this court. The défendant had no agent or other représent- 
ative in minois, authorized to bind it by any kind of contract. It 
had no property or offlcer, and no office for the transaction of busi- 
ness, in the state. The room occupied in part by the persons men- 
tioned in the marshaFs returns was not an office, and those persons 
were mère solicitors of business, and not officers or agents of the 
défendant, within the meaning of the statute. In Construction Co. 
V. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. Eep. 36, the court, speak- 
ing by the chief justice, said: 

"Where a foreign corporation Is not dolng bnstaess in a state, and the prési- 
dent or any offlcer is not there transactlng business for the corporation, and 
representtag it in the state, It cannot be said that the corporation is witbtn the 
state, ço that service can be made upon It." 

It was urged by the plaintifl that, in praying the judgment of 
the com-t whether it should be compelled to plead, the défendant 
appeared to the action, and waived its right to object to the returns 
of service, if they were invalid. This position is untenable. The mo- 
tion was that the returns be set aside because they were untnie 
in fact, and therefore did not oblige the défendant to plead. The 
appearance was solely for the purpose of making that motion. It 
was the validity of the returns, and not the jurisdiction of the 
court over the subject-matter of the suit, that was challenged. The 
court was not asked to dismiss the suit for want of jurisdiction, or 
for any other reason. The motion simply stated the reasons why 
the défendant had not been made subject to the court's jurisdiction, 
and prayed judgment whether or not, on the facts stated, it was 
bound to plead to the merits. The judgment of the circuit court 
quashing the service of the process is affirmed, and so much of it 
as dismissed the action for want of jurisdiction is reversed. 

WOODS, Circuit Judge, (dissenting.) The marshal's returns show 
service — flrst, upon "C. S. Henry, northwestem agent of the défend- 
ant company;" and, second, upon "Hartwell Osborn, gênerai agent 
of said company, and M. K. Northam, contracting agent of said com- 
pany." According to the defendant's showing, Henry's "authority 
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was limited to conveying information concernmg existing rates and 
facilities for kandiing business recéived from other lines, possessed 
hy said défendant ;"«,nd, "to aid said Henry in said soliciting, he was 
proïdded witli desk room in an office of another ràilway company 
in; OKicago, the expense wliereof, as well as the compensation of said 
Henry, was paid by "this defendaùt and other railroad companies iu 
the south for whom said Henry likewise solicited." The same skow- 
ing is made in respect to Osborn and Northam, on whom the second 
service was made; and, In addition, the afiûdavit of Miller, the traffic 
manager of the company, âtates that they "are employed by défend- 
ant, in affiant's department of said city of Chicago, for the purpose 
of iûfluencing shippers, • ♦ • and that the oflftce expenses and 
compensation of said Osborn and Northam are paid by défendant, 
and other railway companies for whom they solicited business." Ac- 
cording to the showing made in behalf of the plalntifE, the office oc- 
cupied by the defendant's agents was one third of a room 25 by 80 
feet in size, on a level with the street, at 193 Clark street, the rental 
value of which was about $7,000 per annum. The portion occupied 
by the defendant's agents was inclosed by railings and counters, so 
as to form a business place devoted exclusively to the occupant 
thereof; and the office so described was leased for the purposes 
aforesaid, and was occupied by the défendant company as of right, 
and not by license of any other railway company. Thèse things, 
though stated in part upon information, are not denied. It is fur- 
ther shown that on the south window, on Clark street, appeared 
the initiais of the defendant's name, in large letters, and in the room, 
over the raUing and counter, besides the initiais, of the company, the 
names "H. A. Cherrier, Northwestern Passenger Agent," "Hartwell 
Osborn, General Agent," and "M. K. Northam, Contracting Treight 
Agent," were displayed. This, it is to be presumed, was done with 
the knowledge and consent of the company. Other undisputed cir- 
cumstances of like signiflcance are shown. 

The défendant, being a business corporation, could hâve in its em- 
ploy only business agents. It had an office in Chicago, for the use of 
which it made contracts, for any breach of which it was liable to 
be sued. It put into that office agents who, besides the appearance 
of gênerai authority with which they were clothed, doubtless had 
power to contract for office supplies. On those contracts the com- 
pany was liable. If thèse agents had committed waste upon the 
leased preniises, the company would hâve been liable to an action 
therefor. Thèse agents were authorized to convey information con- 
ceming defendant's existing rates and facilities. lî, upon informa- 
tion so conveyed, a shipper was induced to forward freights, the de- 
fendant was bound to reçoive and carry the same at a rate not ex- 
ceeding that stated by the agent. If thèse agents made false rep- 
résentations in respect to defendant's facilities or rates, to a shipper's 
injury, the défendant was liable to an action on that account. By 
the minois statute, service may be had upon an incorporated com- 
pany, in the absence of the président from the county, upon "any 
clerk, cashier, secretary, engineer, conductor, or any agent of the 
company found in the county." In Insurance Co. v. Warner, 28 111. 
429, it was held that a similar statute, being remédiai, "should be 
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most liberally construed." Under this statute it is, as it seems to 
me, entirely immaterial whetlier th.e agent had authority to make 
contracta. "Any clerk, » » • engineer, * * * or any 
agent," are expressions too compreliensive to admit of such limita- 
tion. The doctrine is familiar that, when a foreign corporation 
cornes into a state, it submits itself , in respect to th.e service of pro- 
cess and the jurisdiction of the courts, to tlie law of the state. Tliis 
Company saw fit to extend the department of its trafflc manager 
into this state, and to establish a permanent agency of that depart- 
ment in the city of Chicago. It ought, therefore, to be liable to suit, 
and to the service of process, hère. 

If the défendant were a domestic corporation, with its principal 
office at Oairo, and its Unes of road extending from that point south- 
"ward, this agency, I doubt not, vi^ould be deemed sufflcient to war- 
rant service in Cook county; and it is none the less so because the 
défendant is a nonresident — the plaintiff being a résident — of the 
state. The quotation fi-om Construction Co. v. Fitzgerald, 137 U. S. 
98, H Sup. et. Kep. 36, justifies this service, because thèse agents 
were hère "transacting business for the corporation, and represent- 
ing it in the state." The case is essentiaUy the same as Block v. 
Eailroad Co., 21 Ped. Kep. 529, in which the service was held good. 
The court below did not pass upon the validity of the service, but 
held that the défendant was not an inhabitant of Illinois, in the 
sensé of the décision of Justice Harlan in U. S. v. Southern Pac. K. 
Co., 49 Fed. Eep. 297, and "could not, therefore, be legally served 
with process." Upon that view of the case, there was nothing to do 
but dismiss the suit; and accordingly, as the bill of exceptions 
shows, "plaintiff, by counsel, expressly conceded that the dismissal 
of the suit was appropriate to said rulings of the court." By that 
concession, therefore, the right of appeal was not waived. 

The last ground of the defendant's motion to set aside the service 
of process was "because said défendant is a nonresident corporation." 
The meaning of that is that, no matter what service, or upon what 
agents, service of process may hâve been had, the défendant, being 
a nonresident corporation, was not subject to process or suable in 
the state; and so the court held, and dismissed the suit. It is con- 
tended, and I am inclined to the opinion, that, by invoking the judg- 
ment of the court upon that question, the défendant waived ail ob- 
jections to the particular service of process made upon it. See Eail- 
way Co. V. McBride, 141 U. S. 127, 11 Sup. Ct. Rep. 982; Jones v. 
Andrews, 10 Wall. 327; Carlisle v. Weston, 21 Pick. 537. But, upon 
the view that the service returned is good, the question of waiver is 
unimportant. 
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ORABTEEB et al. v. MADDHN. 
(Circuit Court of Appeals, Blghtli Clrctiit February 20, 1893.) 
. No. 184. 
1. Circuit Cotjbt of Affbals — Jtjhisdiction to Dktebmihb Jukisdiotion of 

LOWEB COtJETS. 

The circuit court of appeals has jurlsdlction to détermine the jurls- 
diction of the United States court in the Indian Terrltory on a wrlt 
of error whlcb brlngs up the whole case, whether the record présents the 
single question of such jurlsdlctlon, or that wlth other questions. Mc- 
Llsh V. RoflC, 12 Sup. Ot Rep. 118, 141 U. S. 661, followed. 
8. United States Court fob Indian Tbbritoby— Jubisdiction. 

The United States court in the Indian Terrltory has no Jurlsdlctlon, 
either under the act of March 1, 1889, (25 St. at Large, p. 783,) or the 
act of May 2, 1890, (28 St. at Large, p. 90,) to entertain an action for the 
collection of taxes Imposed by the laws of the Greek tribe of Indians up- 
on dtlzens of the United States residlng In such terrltory. 
8. Taxation— Nature of Tax. 

A tax is not a debt, and does not rest upon any contract, express or 
implled, but Is Imposed by the législative authority wlthout regard to tho 
will of the indivldual taxed. 

In Error to the United States Court in the Indian Territory. 
Afflrmed. 
Statement by SAI^BOEN, Circuit Judge: 

Thls is a wrlt of error to reverse a judgment sustaining a demurrer to a 
complalnt and dismisslng an action brought in the United States court in 
the Indian Territory by the Creek trlbe of Indians and William F. Orab- 
tree, aa their oatlonal tax collector, plaintlffs in error, agalnst William A. 
Madden, the défendant in error, to collect a tax imposed on him by that 
trlbe. The allégations of the complalnt are that William F. Crabtree is 
a member and the national tax coUector of the Creek tribe of Indians, and 
that It is hls duty to coliect aU the taxes due the tribe; that WUliam A. 
Madden Is not a member cl the tribe, but is a citizen of the United States, 
who résides ta. the tribe, and carries on the business of a buUder of houses 
and manufacturer of fumlture as a licensed trader therein; that an annual 
tax of $200 is imposed by law for the use of the tribe upon ail persons 
not members thereof who do the business of Ucensed traders therein, and 
tliat the défendant has conducted hls business in the tribe for a year, and 
refuses to pay the tax. The prayer of the complalnt is for a judgment 
for the amount of the tax. " Three grounds of demurrer were stated: That 
the complalnt did not state facts sùfflclent to constitute a cause of action; 
that the court had no jurisdictlon of the subject-matter or the parties; and 
ttiat the plaintlfC had no légal capaclty to sue. In thls court the défend- 
ant m error moved to dlsmSss the writ on the ground that the only question 
presented by the record is the question of the jurisdlction of the court be- 
low, and that the jurisdictlon of the suprême court of the United States 
to revlew that question is exclusive. 

George E. Nelson, for plaintlffs in error. 
N. B. Maxey, for défendant in error. 

Before OALDWELL and SANBORN, Circuit Judges, and THAY- 
EK, District Judge. 

SANBOKN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Two principal questions are presented by thls record: Has this 
court jurisdictlon to review the judgment below? and has the United 
States court in the Indian Territory jurisdictlon to entertain an 
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action for, and to enforce by its îudgnient tlie collection of, a tax im- 
posed by a tribe of Indians residing in tliat territory, upon a citizen 
of the United States residing in the tribe? 

As to tbe flrst question, section 13 of tbe act of March 3, 1891, 
creating the circuit courts of appeals, (26 St. p. 826,) provides tbat 
writs of error may be taken and prosecuted from tbe décision of the 
United States court in the Indian Territory to thé suprême court 
of the United States or to the circuit court of appeals in the eighth 
circuit, in the same manner and under the same régulations as from 
the circuit or district courts of the United States under that act. 
Section 5 of the act proTides that appeals or writs of error may be 
taken from the district courts or the existing circuit courts direct to 
the suprême court in six classes of cases, one of which is "in any 
case in which the jurisdiction of the court is in issue. In such cases 
the question of jurisdiction alone shall be certifled to the suprême 
court from the court below for décision." Section 6 of the same 
act provides that the circuit court of appeals shall "exercise appel- 
late jurisdiction to review by appeal or by writ of error final décision 
in the district court and the existing circuit courts in ail cases other 
than those provided for in thé preceding section, unless otherwise 
provided by law." 

The contention of counsel for défendant is that the jurisdiction of 
the court below is the only question in issue in this case ; that the 
suprême court has exclusive jurisdiction to hear and détermine that 
question under section 5, and hence this court has no jurisdiction 
to consider it. It is proper to notice that this is a writ of error to 
review a final judgment; that it brings up the en tire case; and 
that, if this court was of the opinion that the court below had juris- 
diction of the subject-matter and the parties, there would remain for 
détermination the question whether or not the complaint states facta 
sufiicient to constitute a cause of action; so that it can hardly be 
said that the question as to the jurisdiction of the court below is 
the only question hère in issue. But if it was, and the question 
was clearly presented whether or not this court has jurisdiction to 
détermine that question when a writ of error or appeal from a final 
judgment or decree, which brings up the whole case, présents to this 
court the single question of the jurisdiction of the court below, the 
décision of the suprême court has settled that question adversely to 
the contention of the défendant. In McLish v. Roff, 141 U. S. 661, 
668, 12 Sup. et. Rep. 118, — a case from the United States court in 
the Indian Territory, — in which ail the provisions of the act creat- 
ing this court that are material in this case were carefuUy consid- 
ered, that court declared the right and privilège of the defeated 
party upon the entry of a final judgment in the court below to be as 
foUows: 

"Wlieii that judgment Is rendered, the party against whom It Is rendered 
must elect whether he will talie hls writ of error or appeal to the suprême 
court upon the question of jurisdiction alone, or to the drcult court of ap- 
peals upon the whole case. If the latter, then the circuit court of appeals 
may, If It deem proper, certify the question to this court." 

The resuit is that when the party against whom a final judg- 
ment has been rendered in a district or circuit court of the United 
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States elects to take his writ of errorto a circuit court of appeala 
upon the whole case, that court has jurisdiction to détermine it, 
whether the question of tlie jurisdiction of the court below is the 
sole question or but one of many questions in issue under the writ. 
The plaintiËfs in error hâve made their élection to take their writ 
of error to this court upon the whole case, and the motion to dismiss 
the writ is denied. 

The second question is whether the court below had jurisdiction 
of this action. The plaintifE Crabtree had no better right to main- 
tain the action than the Creek tribe of Indians. The complaint al- 
lèges that the tax was imposed for the use of the tribe, and that 
Crabtree was its collecter, hence he was not the real party in inter- 
est in the action; and, if the tribe could not maintain itj^ he could 
not, because he had no right he did not dérive from the tribe. The 
connection of Crabtree with the case wUl not, therefore, be further 
noticed, and the only question is, can a tribe of Indians residing in 
the Indian Territory maintain an action in the fédéral court in that 
terCitpry to collect a tax imposed by the tribe upon a citizen of the 
TJnitied States who résides therein? Before the jurisdiction of that 
court to entertain such an action can be maintained, two proposi- 
tions must be clearly established: First, that congress has granted 
to the court below the authority to entertain and détermine actions 
of this character, because that court, in common with, ail the fédéral 
courts, is limited in its jurisdiction to the cases and proceedings 
wliich congress has granted it authority to consider and act upon; 
and, second, that the Creek tribe of Indians has expressly or by elear 
implication prescribed an action at law in the fédéral court as the 
method of enforcing the tax hère in question. 

The limits of the jurisdiction conferred by congress on the court 
below are prescribed by the acts of March 1, 1889, (25 St. p. 783, c. 
333, § 6,) and of May 2, 1890,, (26 St. p. 93, c. 182, § 29.) So far as it 
is material hère, the former act provides "that that court shall hâve 
jurisdiction in ail civil cases between citizens of the United States 
who are résidents of the Indian Territory, or between citizens of the 
United States, or of any state or territory therein, and any citizen 
of or person or persons residing or found in the Indian Territory, and 
when the value of the thing in controversy or damages or money 
claimed shall amount to one hundred dollars or more." The latter 
act, so far as it is material to the détermination of this question, 
provides that that court, in addition to the jurisdiction conferred 
thereon by the former act, shall "hâve and exercise within the limits 
of the Indian Territory jurisdiction in ail civil cases within the In- 
dian Territory, except cases over which the tribal courts hâve ex- 
clusive jurisdiction; and in ail cases on contracts entered into by 
citizens of any tribe or nations with citizens of the United States 
in good faith and for valuable considération, and in accordance with 
the laws of such tribe or nation, and such contracts shall be deemed 
valid and enforced in said courts." The law of the Creek tribe un- 
der which this tax was imposed is not set forth in the complaint, 
nor is there any allégation therein tending to show what remédies 
for its collection the laws of the tribe hâve prescribed. The Creek 
tribe of Indians is a dépendent domestic nation. It is a distinct 
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political Society, capable of managing its own affaira and governing 
itself. As such a nation the United States has maintained treaty 
relations with it for more than a century. By the treaty of March 
24, 1832, (7 St. p. 368, art 14,) between the United States and that 
tribe, it was stipulated that "the Creek country west of the Missis- 
sippi shaU be solemnly guarantied to the Creek Indians; nor shall 
any state or territory ever hâve a right to pass laws for the govern- 
ment of such Indians, but they shall be allowed to govern themselves 
Bo far as may be compatible with the gênerai jurisdiction which 
congress may think proper to exercise over them." By the treaty 
of August 7, 1856, (11 St. p. 703, art. 15,) it was stipulated that, "so 
far as may be compatible with the constitution of the United States 
and the laws made in pursuance thereof, regulating trade and inter- 
course with the Indian tribes, the Creeks and Seminoles shall be 
eecured in the unrestricted right of self-government, and full juris- 
diction over persons and property within their respective limits, ex- 
cepting, however, ail white persons, with their property, who are not, 
by adoption or otherwise, members of either the Creek or Seminole 
tribe; and ail persons not being memhers of either tribe, found with- 
in their limits, shall be considered intruders, and be removed from 
and kept ont of the same by the United States agents for said tribçis 
respectively, (assisted, if necessary, by the military,)" with the excep- 
tion of certain classes of persons, one of which is, "ail persons peace- 
ably traveling or temporarily sojourning in the country, or trad- 
ing therein under license from the proper authority of the United 
States." 

By the treaty of June 14, 1866, (14 St. p. 788, art. 10,) it was stipu- 
lated that "the Creeks agrée ix) such législation as congress and the 
président of the United States may deem necessary for the better ad- 
ministration of justice and the protection of the rights of person and 
prox)erty within the Indian Territory: provided, however, [that] said 
législation shall not in any manner interfère with or annul their 
présent tribal organization, rights, laws, privilèges, and custoïns." 
The act of May 2, 1890, enlarging the jurisdiction of the court below, 
recognizes the existence and exclusive jurisdiction in some cases of 
the tribal courts and the validity of contracts made according to the 
laws of the tribe. Thèse treaties and this législation demonstrate 
that this tribe has carefuUy preserved its separate political identity, 
and that it is still managing its own affairs, and'exercising, through 
olHcers of its own sélection, législative, executive, and judicial func- 
tions within its territorial jurisdiction. The tax which it is sought 
to coUect by this action was imposed by the laws of this tribe. If 
the tribe had lawful authority to impose it, it had equal powêr to 
prescribe the remédies and designate the offlcers to coUect it. The 
presumption is that it has done so, and that it has provided some of 
the remédies usually prescribed for that purpose. It is seldom that 
an action at law is authorized for the collection of a tax, and the 
gênerai rule is that, where remédies are provided, and such an ac- 
tion is not named as one of them, a common-law action to recover 
the tax will not lie, even in the courts of the sovereignty which im- 
posed them, much less in the courts of another state. Meriwether v. 
Oarrett, 102 U. S. 472, 515; Peirce v. Boston, 3 Metc. (Mass.) 520; 
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City ofiFpi^auIt T. Misener, 20 iMiim. 396, (Gil, 347;) Cooley, 
Tax'n, p.;^j5,r|»pte 3. ,.,., ,,.;,, , 

Thus.Jn JÇi^pwether T. Gajrett, supra» Justice Fidd; in speaking 
of the juçisdiction oftte fédéral court to enforce the collection of 
taxes tliat ïiad been levied under a state law through its receivers, 
as compâred with the power of th.e législature of the state to pro- 
vide a. dijïerent method for their collection through its ministerial 
ofacerSj said: 

"In tlie fflstrlbutton of the powers of govemment in thls country Into thre© 
departmenta the power of, taxation falls to the législative. It belongs to 
that depàrtment to détermine what measurea ahall be taken for the public 
welfare,! and to ' provide the revenues for the support and due admlnlstrar 
tion of the govemment through ail its subdivisions. Having the sole power 
to authoilae Oie tax, it mnst equally possess the sole power to provide the 
means by which thè tax shall be collected and to designate the offlcers through 
whqm It will be enforced." 

And in Pèirce v. Boston, the suprême court of Massachusetts, 
speaking df taxes imposed in that commonwealth, said: 

"They do net pârtake of the nature of judgments. The imposition and 
collection of tbenj'iare ministerial acts, and are the proper subjects of inqulry 
as to the measureof their assessment and the mode of their enforeement In 
the judlclal forum; and for the collection of them no rlght of action Is glven, 
(■Wlth a f ew spécial exceptions, growlng out of the death of parties, or their 
rémoval out sof the côliectôr's preclnct, or on the marriage of females,) nor 
can they be tuméd into judgmentB." 

An action at common law, then, is not the usual method of en- 
forcing the collection of a tax, even in the courts of the sovereignty 
imposing it- îfor is it generaUy the province of the courts of one 
state to enf orCe the revenue laws of another. If they sometimes do 
so, it is in rare cases, f rom the necessity of the case, and on the prin- 
ciple of international comity. The statement is frequently found 
in the books tha,t the revenue laws of one state are without force in 
. another, and, ^f ;that statenient is too gênerai, it seems to be well 
settled that such laws hâve not sufflcient force in the courts of a 
foreign state to prèvent the enforeement in those courts of contracts 
there made to be performed in a neighboring sovereignty in violation 
of those laws. Bish. Cont. § 1387, note 1, and cases cited. 

If the court below has jurisdiction of this class of actions it must 
neeessarily çonstrue, détermine the effect of, and eventually draw to 
itself the controUing power over the enforeement of the laws of the 
Indian tribes ivithin its territorial jurisdiction relating to the taxes 
and revenues of those nations imposed on and derived from persons 
not members of the tribes. If it has this jurisdiction, the extraor- 
dinary spectacle will be presented of a political society, authorized 
to impose taxes for the support of its govermnent and the protec- 
tion of its subjects, appealing to the courts of another sovereignty 
to enforce the collection of its taxes against persons and property 
withln its own temtory. The diligence of eounsel has called our 
attention to no, case, nor hâve we been able to discover any, that 
îforms a p^-eçedejit for such an anomaly. 

Chief Justice Marshall, speaking for the suprême court in Chero- 
kee Nation V. State of Georgia, 5 Pet. 1-20, where he stated that 
thèse Indian tpibes might be called : f'domestic dépendent nations," 
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and that they were capable of goreming thernseltea and managing 
th.eir own affairs, declajred tàat they were not foreign nations op 
States in tlie sensé of tlie constitution, and that tkey could not, as 
such, maintain actions in the fédéral courts. The fédéral courts 
hâve no gênerai power to enforce the revenue laws of the states and 
municipalities within their territorial jurisdiction. They exercise 
such power only in cases in which it is expressly granted to them, 
or unpliedly given, because it is necessary to the enforcement of 
their judgments. Cooley, Tax'n, 744. In the acts granting juris- 
diction to the cowrt below there is no express grant of authority to 
entertain actions or proceedings instituted by the Indian tribes to 
enforce the collection of their taxes. It seems incredible that con- 
gresa could hare intended to confer npon that court a jurisdiction 
80 unusual, so unprecedented, williout clearly expressing that in- 
tention. 

The considérations to which we hâve adverted, and especially the 
conviction that, if congress had intended to confer on the court in the 
Indian Territory a jurisdiction so extraordinary in its character and 
so far-reaching in its effects as that hère claimed, it would not hâve 
failed to clearly and unmistakably express that intention, hâve forced 
us to the conclusion that it never did intend to confer that jurisdic- 
tion. Npr do we ând in this case any foundation on which to base 
the conclusion that the Creek tribe itself has either expressly or by 
implication prescribed or consented to so unique a method of enfor- 
ctng its revenue laws. 

The counsel for plaintiffs attempts to escape from this conclusion 
by the argument that this tax is a debt; that it arises upon an 
implied contract; that the court has jurisdiction to enforce such con- 
tracts, and hence of this action. This position is not tenable. Taxes 
are not debts. They do not rest upon contract, express or implied. 
They are imposed by the législative authority without the coiisent 
and against the wiU of the persons taxed, to maintain the govern- 
ment, protect the rights and privilèges of its subjects, or to accom- 
plish some authorized, spécial purpose. They do not draw interest, 
are not subject to set-off, and do not dépend for their existence or 
enforcement upon the individual assent of the taxpayers» Meri- 
wether v. Garrett, 102 U. S. 472, 513; Lane County v. Oregon, 7 
Wall. 71, 80; In re Duryee, 2 Fed. Eep. 68; Peirce v. Boston, 3 
Metc. (Mass.) 520; Perry v. Washbum, 20 Cal. 318; Webster v. 
Seymour, 8 Vt. 135, 140; Johnson v. Howard, 41 Vt. 122, 125. 

The claim that the authority of the interior department and the 
Indian agents to remove from the territory of the Indian tribes 
lioensed traders who refuse to pay taxes lawfully levied upon them 
by the tribes, and thus to enforce their payment, which was exer- 
cised before the establishment of the court below, has been with- 
drawn, because jurisdiction was conferred upon that court to enforce 
the collection of such taxes, is unfounded, because no such jurisdic- 
tion was conferred upon that court, and the remedy for the enforce- 
ment of lawful taxes through the Indian agents remains in the 
same condition in which it was before that court was created. In 
addition to this, every licensed trader is required by section 2128, 
Rev. St., to give a bond, conditioned that he "will faithfuUy observe 
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ail laws and régulations for ihe government of trade and intercourse 
with tte Indian tribes, and in no respekit Violate the isame." 

Our conclusion is that the court below h.ad no jurisdiction of this 
action, ànd the judgment below is affirmed, with. costs. 



OEABTREB et al. v. BYRNB et al. 

(Circuit Court of Apeals, Elghth CJIrcult Februaxy 20, 1893.) 

No. 185. 

In Errpr to the United States Court in the Indian Territoir. 

Action, by William F. Orabtree, national tax collector of the Creek nation 
of Indlànâ, ând said nation, agalnst P. J. Byme and R. J. Gentry, exçcutors, 
substituted ïôr A. A. Engart, deceased, to recover the amount of a tax im- 
posed by the laws of the nation. Judgment for défendants sustalnlng a de- 
murrer tb the comnlaint; and dismissing tbè action. Affirmed. 

Geôtge'B. Nelson, for pla:intlffs in error. 
N. B. Maxey, for défendants in error. 

. Beforè OALDWELL and SANBOEN, Circuit Judges^ and THATER, Dis- 
trict Judge. ! 

SANBORN, Circuit Judge. The facts and questions In this case are the 
same as in No. 184, (Orabtree v. Madden, 54 Fed. Rep. 426.) For the reasons 
Btatëd In the oplaion In that case the motion to dismiss the writ of error is 
dènied and the judgment below is affirmed, with costs. 



REMER V. McKAY et aL 
(Cb-cuit Court, N. D. Illinois. May 3, 1892.) 

1. QuiETINa TiTLE — JUKISDICTION — LaND IN AnOTEER StATB. 

A suit to remoVe an alleged cloud from the title to land may be brought 
In another state, siuce tlie decree compelling the défendant to release the 
cloud opérâtes only In personam. 

2. JUDOMBNT— VaLIDITT — CONSTRUCTIVB SSRVICB — JuRISDICTION OF DKFBN]> 

ant's Pehson. 

A decree rendered upon constructlve service declaring the holder of 
tha légal title to land to hold the same in trust for his grantor's créditera 
is void for want of .lurisdiction. Amdt v. Griggs, 10 Sup. Ct Rep. 557, 
134 U. S. Sie, distingulshedi 
8. Cloud oN Title— Judicial Sale. 

Where la decree ordering the sale of the interest of a man In land held 
by his wif e is rendered by a court that has no jurisdiction of her person, 
and a sale Is made thereunder purportlng to convey the entlre estate la 
the land, such sale constitutes a cloud upon the wtfe's title. 

in Equity. Suit by Chester K. Eemer against Duncan McKay 
and othofs. À demurrer to the bUl was heretofore overruled. 35 
Fed. Eep. 86. Decree for complainant, 

O. F. Woodruff, for complainant. 
Fry & Babb, for défendants. 

BLODGETTj District Judga This Is a bUl to remove an alleged 
cloud from the complainant's title to a tract of land in Monona 
fiouniy, in, the state of lowa, the material allégations being that on 
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the 30th day of July, 1886, complainant purchased tàe land in ques- 
tion, for a valuable considération, from Janet E. Eemer, and the 
eame was conveyed to Mm by the said Janet K. Remer and Adam 
Eemer, her husband, whereby complainant became the owner in fee 
of said land; that on or about the lOth of December, 1881, the said 
Janet Eemer became the owner of said land by virtue of a warranty 
deed to her, of that date, from one Leander Smith, which deed was 
duly recorded upon the records of land titles of said county; that, 
after said Janet had so become seised in fee of said land, Duncan 
McKay, who was the original and sole défendant in this case, (he 
having since died, and his executors and heira having been made 
défendants by Mil of revivor,) caused an attachment suit to be 
brought in the district court of Monona county against Adam Eemer 
and said Janet Eemer, and by the complaint flled in said suit it was 
charged that said Adam was indebted to the said McKay, upon a 
promissory note, in the sum of $4:97.37, and that said Janet was the 
wife of said Adam; that on or about the lOth day of December, 
1881, said Adam sold a farm to one Leander Smith, and took in 
part payment therefor the tract of land in question, and that said 
Smith, by request of said Adam, conveyed the land in question to 
the défendant Janet; that the conTeyance to said Janet was with- 
out considération and void. and was caused to be so made with in- 
tent to hinder and delay the creditors of said Adam, he (the said 
Adam) being then deeply involved in debt, wherefore it was prayed 
that judgment might be rendered against the said Adam for the 
amount so due, with interest and costs, and that the title to said 
land be decreed to be held in trust by said défendant Janet, and 
subject to the payment of said judgment against said Adam; that at 
the time of so instituting said suit the said plaintiff, Duncan Mc- 
Kay, and the défendants, Adam and Janet Eemer, were nonresidents 
of Iowa> and ail resided in the same town in "WÎuteside county, in 
the state of Illinois; that, after the commencement of said suit, the 
said plaintiff, McKay, caused notice to be published requiring de- 
fendants to appear and défend at a term of said court to be held 
on the 18th of September, 1883, and that, unless they did so appear 
and défend, judgment would be entered by defaidt, which was the 
only service of process in said suit, and that afterwards, ànd on the 
19th of September, 1883, default was entered in said cause, and a 
judgment rendered against said Adam for |508.62 and costs, and a 
spécial exécution ordered to issue for the sale of the interest of de- 
fendant Adam in said land; that, in pursuance of said judgment, 
a spécial writ of exécution, bearing date the 29th of September, 
1883, was issued to the sheriff of said county, by virtue of which 
said sheriff, on the Ist day of November, 1883, sold the said land, 
and the said Duncan McKay became the purchaser thereof for the 
sum of 1552.21 ; and that afterwards, and on or about the 3d day of 
November, 1884, said land not having been redeemed from said sale, 
the said sheriff made a deed by which he purported to convey said 
land to said Duncan McKay, — of ail which proceedings, it is averred, 
said Janet had no knowledge until about the Ist of August, 1886. 
It is also charged that complainant, after acquiring title to said land 
by a deed from Janet, sold the same for a valuable considération, and 
v.54F.no.3— 28 
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conyeyed ttie same by a warranty deed to the purchaser, and that 
sàid McKay now threatens to take possession of said land under 
the said sheriff's deed to him, and that, by reason of such. threats, 
tke purcliaser from complainant threatens proceedings against com- 
plainant on his covenants of warranty to said purcliaser; that said 
McEay is not, and has never beèn, in the possession of said land, 
but that he refused to release his claitn to the same, and that said 
sheriff's deed is a doud upon complainant's title, which should be 
removed for the protection of said complainant against his said 
covenants of warranty; that said land is vacant and unoccupied, 
and said McKiay, or those claiming under him, hâve never been in 
Wîtual possession thereof. The prayer of the biU is that a decree 
may be entered declaring that the proceedings in said suit of Dun- 
can McKay are void and inoperative as against Janet E. Renier, the 
owter of said land; that the said deed to Duncan McKay is a doud 
upon the title of complainant; and that the sale under said judg- 
ment and exécution be annuUed and set aside; and for gênerai re- 
lief. Défendant Duncan McKay demurred to the bill, which de- 
murrer was overraled, and afterwards an answer was filed by leave 
of court, to which complainant flled a replication, and the case has 
been brotrght to hearing upon a stipulation as to the facta which 
substantially admits the allégations of the bill to be tnie. The 
questions raised by the pleadings and submitted by the stipulation 
are (1) whether this court has jurisdiction to hear and détermine this 
case; (2) whether the district court of Monona coimty, lowa, did, in 
the suit of Duncan McKay against Adam and Janet Remer, by 
publication only, and without the appearance of the said Janet 
Remer, acquire such jurisdiction of her in the suit as to authorize 
the divesture of her title to the land in question; (3) whether, by 
reason of the defects in said proceedings, the deed to McKay can 
be attacked by this proceeding; or whether said defects render such 
deed voidable, and only subject to attack ia the court where such 
proceedings were had or an appellate court. 

As to the question whether tiiis court has jurisdiction of the con- 
troversy. I can see no reason why the jurisdiction is not complète. 
The stipulation states that complainant is a citizen of lowa, and the 
original défendant a citizen of Ûlinois, and that the hoirs at law and 
executors of said original défendant are also citizens of différent 
states from that of complainant; and it is also stipulated that the 
value of the lands in question exceeds. |2,000, The decree sought is 
only to operate in personam upon the défendants, and compel the 
release of the cloud upon the title to the land in controversy. Al- 
though the subject-matter of the controversy is land situated in an- 
other state, "while there can be no contention that a court of equity 
can bind land in a foreign country by its decree, yet it can bind the 
conscience of the party in regard tO land, and compel him to do eq- 
uity, and to act in good faith." Story, Eq. Jur. §§ 743, 744; Massie 
V. Watts, 6 Cranch, 148; Briggs v. French, 1 Sum. 504. 

As to the second question, — whether the district court of Monona 
county, lowa, acquired such jurisdiction in the suit of McKay vs. 
Adam and Janet Remer, by publication of notice only, and without 
any personal service of process or notice to said Janet, that it oould, 
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by its judgment or decree, in such. cause and proceedings thereunder, 
divest the said Janet of her title to the land in question. Some 
considération was given to this question wh.en the case was before 
the court on demurrer, (35 Fed, Bep. 88,) and the conclusion there 
arrived at stated as follows: 

"Under the showiBg made by this blll, the lowa court had no Jurisdlctlon 
of Mrs. Remet in tlie siùt, and its Judgment and proceedings could not operate 
to divest lier of lier interest In this property. While there is no doubt tliat, 
if a debtor residing in Illinois holds property, real or Personal, in hls own name 
In lowa, a créditer may attach such property, and, under the prorisions of the 
lowa statute ,for constructive service by publication of notice, may clothe 
the court m whîch such attachment is brought with jurîsdiction to adjudge 
such property subject to the debts of such owner, yet I know of no judiclal 
proceedings where the apparent owner of property can hâve hls title 
divested, and hls property applied to the payment of another's debt, without 
Personal jurisdlction." 

At the time I passed upon this case on demurrer, I was guided 
by and relied upon Pennoyer v. Nefif, 95 U. S. 714; but défendants' 
counsel now attacks that conclusion, on the authority of Amdt v. 
Griggs, since decided, and reported in 134 U. S. 316, and 10 Sup. Ot. 
Eep. 557. I hâve giren the latter case a careful study, and do not 
think, vs'hen considered in the light of its own facts and the Ne- 
braska Code, under which it arises, it disturbs the rule I followed on 
the demurrer. That was a case brought under the Nebraska Code 
by a citizen of Nebraska, claiming paramount title to lands in that 
State, to remove a cloud upon his title, and the défendant holding 
the title which was alleged to be a cloud on complainant's title 
was brought into court only by publication of notice, as required by 
the statute of Nebraska; the statutory provision being as follows; 

Section 57, c. 73: "An action may be brought and prosecuted to final decrob, 
judgment, or order by any person or persons, wliether in actiuil possession or 
not, claiming title to real estate, against any person or persons who claim an 
adverse estate or interest therein, for the purpose of determining such estate 
or interest, and quietlng the title to said real estate." 

Section 58: "AU such pleadings and proofs and subséquent proceedings 
shall be had In such action now pending or hereafter brought as may be 
necessary to fully settle or détermine the question of title between the parties 
to said real estate, and to decree the title to the same, or any part thereof, 
to the party entitled thereto; and the court may issue the appropria te order 
to carry such decree, judgment, or order tato effect." 

Section 77, Code ClvU Proc: "And service may be made by pubUcatlon in 
the foUowing cases: • * * Fourth. In actions which relate to, or the sub- 
ject of which is, real or personal proportj' in this state, where any défendant 
has or claims a lion or interest, aetiial or contingent, therein, or the relief 
demanded consists whoUy or partiaUy in excluding him from any Interest 
therein, and such défendant is a nonresident of the state or a foreign cor- 
poration." 

Section 82: "A party against whom a judgment or decree has been rendered 
without other service than by publication in a newspaper may, at any time 
within five years after the date of the judgment or order, hâve the same 
opened, and be let in to défend." 

The whole ténor of the argument, in the vigorous opinion of Mr. 
Justice Brewer, speaking for the court in that case, is that the 
power to provide the mode by which conflicting titles to land shall 
be settled resta in the state withiu which such lands are situated; 
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thàt the State of Nebraska had exércised its right in that regard, 
and provided how such. conflicts of title can be settled in that state; 
and that the case made by the record came clearly within the pro- 
visions of that statute. That case, therefore, as it seems to me, faUs 
to fumish any new mie for the décision of the ène now before thia 
court It may well be that a person holding a title or lien in any 
form, to land situate ia a state, of which he is not a résident, may be 
held bound to take notice of, or, at least, be on his guard for, an as- 
sertion of title to that land by another, as most, if not ail, conflicting 
titles are in some form matters of public record. A nonresident 
owner of land in a state is also bound to know that his land is liable 
to be sold for taxes, assessments, or other burdens imposed upon it 
by the laws of such state, and is chargeable with notice of the public 
records of land titles where his land is situate, and is thereby put on 
his guard to watch the proceedings of courts there. But the case 
before me hère is not one of conflicting titles. Janet Eemer held 
the légal title to this land by a conveyance regular upon its face. 
Whether she held it in fraud of her husband's creditors was a ques- 
tion of fact which did not involve a conflict Of title, but involved the 
question of whether she held her title (the only one extant, so far as 
this court knows) for her own use, of for the use of her husband or 
his creditors. In the very nature of the case, it presented a case 
in personam, where she had the right to be heard in a forum of con- 
science, which should décide whether her title did or did not orig- 
inate and rest in fraud. Under the laws of Illinois, a husband may 
become a debtor to his wife, and, if unable to pay ail his creditors, 
may prefer one to another. So that the mère fact that Adanï Eemer 
was heavily involved in debt at the time he caused the conveyance 
of this land to be made by Leander Smith to his wife does not raise 
the presumption of fraud; but, even if it did, she had the right to 
a Personal hearing on that question, and the opportunity to explain 
away any presumption or appearance of fraud before her title could 
be divested. So far as the principle involved in this case goes, the 
fact that Janet Eemer was the wife of Adam Eemer makes no dif- 
férence, and no différent question in law arises hère than would hâve 
arisen if the title had been made to an entire stranger to Adam 
Eemer. If this proceeding in the Monona district court can be sus- 
tained, any person holding lands in the state of lowa is liable to hâve 
his title divested by just such proceedings as this, behind his back. 
It woidd be, indeed, presumptious in me to dissent from the décision 
of the suprême court in Arndt v. Griggs, and I do not intend to be so 
understood; but I inaist that that case does not furnish the rule 
for this case. That a state can provide the way in which conflict- 
ing titles to land, within its tenitory, can be settled, and bring non- 
resident holders of conflicting titles before its courts by constructive 
service, was substantially settled before Arndt v. Griggs, as is clearly 
shown by Justice Brewer in his opinion in the late case. 

As to the third question submitted. I understand it to be merely 
this: whether defects or errors in the proceeding in the lowa court 
can be reviewed or corrected by this bÛl. I confess I am somewhat 
at a loss as to how to answer this question, in view of the way it is 
treated in défendants' brief, where it is said: 
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"The very fact of the court havlng ordered the sale of the Interest of the 
défendant Adam Eemer in the said premlses, necessarUy involves the con- 
clusion that the court found and decreed that Janet E. Remer held said 
premises in trust for Adam Remer, for the use of his creditors; otherwise, 
there would hâve been no Interest of Adam Remer in the said premises to be 
ordered sold." 

I will, however, say that if Janet Eemer was not brought before 
the court by publication of notice, so as to divest her of her title 
to the property, then tbe judgment against Adam Remer, and the 
order tbat the land attached be sold to satisfy that judgment, gave 
the purchaser, Duncan McKay, no title to the land in question; for, 
by the laws of lowa, the husband has no interest in the lands of his 
wife which can be sold on exécution during his wife's Itfe; but the 
■ exécution goes further than the judgment, and directs the sheriff to 
make the amount of the judgment and costs out of the lands at- 
tached, and the sheriff's deed purports to convey the land in ques- 
tion to McKay, — not Adam Eemer's interest in it, — so that this 
sheriff's deed is a cloud upon the title of the land, even if the judg- 
ment or decree only directed the sale of Adam Eemer's interest in it, 
because the sheriff, who was McKay's agent, sold and conveyed 
more than the judgment directed. There was no decree for the sale 
of the land or Janet Eemer's interest therein, but only a decree for 
the' sale of Adam Eemer's interest in the land; and hence the sher- 
iff's deed, purportlng to convey the land to Duncan McKay, is, in my 
estimation, not voidable for error, but is wholly void, as not being 
founded on any decree or judgment. But there is this further 
reason why this deed should be set aside: Duncan McKay and 
Adam and Janet Eemer lived in the same town in Illinois. McKay 
could hâve brought suit on her note, and if he recovered a judgment 
against Adam Eemer, and covdd not coUect it by exécution, he could 
hâve filed a creditors' bOl against Mrs. Eemer, and, by personal 
service, brought her into a court of equity, and had the question 
determined whether she held this land by a conveyance so uncon- 
scionable as to make it chargeable with her husband's debts. But 
the secret proceeding resorted to so shocks the sensé of justice as to 
require this deed to be set aside on that ground alone. A decree 
may be entered in accordance with this opinion. 



HULL et al. v. CHAFFIN et al. 

(Circuit Court of Appeals, Eiçiith Circuit. February 20, 1893.) 

No. 168. 
1. Rbs Judicata— Trusts. 

In 1840, for a considération paid by the husband of C, a deed of land 
was executed to a trustée in trust for C, which by mistake vested only a 
life estate in C, remainder to her clilldren, or, in default of children, to 
her right heirs; the intention being that a fee should be vested. Tliere- 
after an action was brcught to reform the deed, in which the trustée 
aud other parties to the deed, but not the contingent remainder-men, were 
made parties. Before final decree therein, the husband of O. died. Bdd, 
that the trust became executed by the statute of uses, and the trustée 
had no further duties to perform, and the decree thereafter entered was 
not binding on the contingent remalnder-men; they not being represented 
,in the action. 49 Fed. Rep. 524, affirmed. 
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S. RBSULTINQ THttSTS— Fbaiid OÎ" Agest. 

H., whlle actlug as confldentlal agent In charge of property, both under 
O. and tUe trustées undèr G.'s will, acqulred full information of a defect in 
C.'s tltle, and the intention of C. and of tbe trustées to acquire the out- 
standiag.title, or to contest its validity, but secretly purehased sucli tltle 
in the name of anotlier, and by hls connivance caused the tenants of the 
property to attom to tlie person to wliom the outstanding title had been 
conveyed. Held, that he would not be allowed to profit by his purchase, 
but would be treated in equity as holding the tltle for his principals. 49 
Fed. Rep. 524, afflrmed. 

8. Samb. 

Nor will thé h^rs of an attorney who was jointly interested with H. In 
the puïch^se, and conductéd ail the negotiatlons with full knowledge of 
H.'s relations to 0., stand' in any better position than H. 49 Fed. Rep. 
524, afflrmed. 

4. Trustées— D0TIES and Liabioties. 

The testamentary trustées under O.'s will were glven full power to sell, 
mortgage, and. lease, and relnvest the proceeds, in their discrétion. Held, 
that théy had power to buy In an outstanding claim as a cloud on their 
title, and could malntaln the action agalnst H. and the others to charge 
them as constractive trustées, and In such action défendants would be 
chargea with the rents and profits, and credlted with ail expendltures 
for taxes; Insurance, and improvements, and the sums expended In pur- 
chasing the outstanding Interests. 49 Fed. Rep. 524, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Missouri. AfQrmed. 

Statemènt by SHIEAS, District Judge : 

The procéedlngs In thls case were brought In the United States circuit court 
for the eastem district of Missouri, for the purpose of settling the tltle to 
certain realfy formlng part of block 144, In the dty of St Louis; the com- 
plalnants, John 0. Chaflin and Bdwln O. ChUds, trustées under the will of 
Bdwln Ohafflû, and Caroline A. Chaffin, clalmlng that the realty, in right 
and equity, bielonged to Bdwlin Ohaffln In hià llfètime, and that whatever ap- 
parent title thereto was held by Léon L. Hull, William Clark, or the wldow 
and heirs of Samuel Hermann, deceased, was lu fact held by them In trust 
for complalnants,, who represented the right and Interest of Edwin Ohaffln. 
Upon the final héarlng of the case In the circuit court, It was deçreed that 
ail the right, tltle, and Interest acqulred by Léon L. Hull, William Clark, or 
Samuel Hermànn to the realty in the blU descrlbed was obtained and held by 
them In trust for the complaJnants, John O. Ohaffln, and Edwin O. Childs, 
testamentary trustées under the will of Edwin Ohaffln, deceased, and that, 
upon reimburshig the défendants for ail sums of money pald by them In pro- 
curlng the exécution of the conveyances to them, the complalnants should be 
entitled to a decree vestlng the title held by sald défendants in complalnants; 
It being further held that the défendants should account for ail rents and 
profits by them recelved, and be credlted for aU expendltures for taxes, Insiu"- 
ance, repairs, and Improvements in connection with the property. An account- 
ing was had before a master, who found that there was a balance due to the 
défendants amoimtlng to $738.55; and, thls sum belng by complalnants pald 
Into court, a final decree was rendered, In efCect, vesting the tltle of the realty 
In the complalnant trustées, to reverse whlch the défendants took an appeal 
to thls court 

Joseph S. Laurie and Seneca N. Taylor, for appellants. 
Edward Cunningham, Jr., for appellees. 

Before CALDWELL and SAÎIBOEN, Ch-cuit Judges, and SHIRAS, 
District Judge. 

SHIRAS, District Judge, (after stating the facts.) The questions 
at issue between the parties to this suit hâve been very fuUy and 
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ably presented by counsel in the briefs and argumenta bofore this 
court, and, with the assistance thus aflorded us, we kaye considered 
tlie several errors assigned on belialf of appellants, but we find tbere- 
in no sufflcient ground for reversing tlie decree appealed from. We 
concur in the views expressed by tlie circuit court of the facts and 
ïhe law applicable to the case, and thèse are so clearly and aptly 
stated in the opinion flled in that court, and reported in 49 Fed. Rep. 
524, that we deem it unnecessary to enter upon a restatement there- 
of. AfQnned. 



LEAVITT V. WINDSOR LAND & INVBSTMBNT CO. et aL 

(Circuit Court of Appeals, Biglith Circuit February 20, 1893.) 

No. 181. 

1. Paktnekship — What Constitutes— Contract. 

Where a contract provides that one of the parties shall contitbute the 
use of a theater building, and Is to pay certain expenses incident to the use 
thereof, and the other party shaU contrlbute hls tlme and skUl in the 
management and conduct of the buslnees, and Is to pay a flxéd sum per 
month for Ilghting and heatlng tho building, a fixed sum for rent, and the 
"lessor" Is to recelve "as addltlonal rent one half of the net annual profita 
acciiiing from the business of the theater," and each party Is to pay 
one half of the losses of the business, thls contract constitutes them part- 
ners, notwithstariding that It uses the terms "lessor" and "lessee." 

â. Samr— Eqitity Jubisdiction. 

One partner may obtain an injunction in equity to restraln hls copartuer 
from vlolatlng hls rights under the contract of partnership, even when the 
dissolution of the partnership Is not asked. 

8. COKTKACTS— Construction — Acts ot PAnTiKS. 

Tho court wUl foUow, In construlng a contract, the construction 
placed on the contract by the parties themselves; and, where a contract 
provides that a theater should be operated as "a strlctly first-class place 
of amusement," the court, in order to détermine whether there haa been 
a breach of thls condition, wIU take, as a standard of "flrst-class attrac 
tiens," one which the parties themselves thought flrst-class. 

4. Samk— Performance. 

A contract between the lessor and lessee of a theater, in effect, 
made them partngrs In the theater business; the lessee, however, to hâve 
sole management thereof, and the lessor to hâve "no control, authority, or 
volce" thereln. Held, that It was no breach of the contract, justttying 
a re-entry by tho lessor, that the lessee did not personally attend to the 
man.agoinent of the theater building, but was looWng after the business 
elsewhere. 

5. SAMB — ESTOPPBL. 

The lessor could not question the efflciency of the local manager and 
treasurer, who had immédiate charge of the theater, when, having 
re-entered for alleged breach of the conditions of the lease, he had him- 
seH retataed them in their positions. 
<5. Samb. 

It was no breach of the contract, justlfylng a re-entry, that the lessee's 
employés did not, on one occasion, open the box office for an hour after 
the advertlsed tlme, or that they, on one occasion, without hls knowledge, 
speculated In seats, by selllng tickets outslde the box office, accounting for 
. them at the prie» fixed by the manager for that attraction, especially 
when such employés had been appolnted on the recommendatlon of the 
lessor, and were aiso retatned by liim after hls re-entry, with a fuU knowl- 
edge of the facta 
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7. AeBITRATIOH AND AWAHD — DECISION. 

At common law, ail those named as arbltrators rnust act, and they must 
ail act together, and they must ail concur in the awaxd, iinless the parties 
hâve agreed that It may be made by less tban ail; and this is the law in 
Colorado, except tn certain cases spedfied in the Code. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Suit by Michael B. Leavitt against the Windsor Land 
& Investment Company, William H. Bush, Frank C. Young, and 
Edward W. Rollins, for a mandatory injunction restoring complain- 
ant to the possession of a certain theater building from which he 
had been ousted, and for other relief. The circuit court dismissed 
the MIL Complainant appeals. Reversed. 

Statement by OALDWELL, Circuit Judge: 

On the 27th day of September, 1889, WilUam H. Bush, In contemplation oi 
the érection by him of a theater building In Denver, Colo., entered into a con- 
tract wlth Michael B. Leavitt whereby the latter acqulred the right to the usa 
and occupation of the theater building so to be erected, and the exclusive 
management, eonduct, and control of tbe theater business therein, for tho 
term of five years from the date of its completlon. The building was com- 
pleted, and possession delivered to Leavitt under the contract, on the ISth 
day of August, 1890. The provisions of the contract material to the case 
are as follows: 

"And the party of the flrst part, [licavitt,] in considération of the before- 
mentioned covenants to be performed by the party of the second part, agrées, 
for hlmseU, hls heirs and assigna, to pay to the party of thè Second part, as 
rental for the premises hereinbefore described, the sum of eight thousand 
(18,000) dollars per year for the flrst three years of the sald term of five 
years, and the sum of nlne thousand ($9,000) dollars per year for the last two 
years of the sald term of five years; and if, as is hereinafter provided, said 
party of the flrst part shaU continue as lessee of said premises an additional 
flve years, the rental for the sald term shall be as the parties may agreo 
hereafter. Ail rents recelved under thls lease shaU be paid monthly, in 
advance, begbmlng on the day possession shall be given to the party of the 
flrst part, and on the corresponding day of every month thereafter diiring the 
coutmuance of thls lease. And the party of the flrst part, for himsehC, hls 
heirs, executors, and assigns, does lurther agrée to pay to the party of the 
second part, hls heirs, executors, and assigns, as additional rent for the above»- 
described promises, annually, during the term of thls lease, a sum équivalent 
to one half of the net aninual proflts accrulng from the business of the 
theater, and a fuU, complète statement and settlement of such business shall 
be made each week during the continuance of thls lease, and pay ment shaU 
be made at the same time. It is further covenanted and agreed between the 
parties hereto that the percentage to be paid to the companles performing at 
thls theater shall be fair and reasonable, and, if possible, no greater than the 
percentages paid at other flrst-class theaters in the dttes of New York, Chi- 
cago, and St. Louis. It is further stipulated and agreed between the parties 
hereto that the salaries of the manager and treasurer of said theater shall be 
such reasonable amounts as wiU be paid to such offlcers In the cities of New 
York, Chicago, St. Louis, and San Francisco. • * • gaid party of tho 
flrst part furtâier agrées to pay the sum of three hundred and flfty dollars 
per month, for each and every month during the contiuuance of thls lease, 
for eleçtric llght and heattng; payments to be made to party of second part 
The pa!rty of the second part, however, agrées to defray aU expenses for 
englue and flremen, fuel, and repairs of steam and eleçtric plants, and the 
party of the flrst part to keep the globes and lamps in the theater and 
entrance in good repair. The party of the flrst part further agrées to maln- 
taln and operate the theater as a strictly flrst'claBB place of amusement, and 
that no attractions shall be booked at the said theater of a questionable 
character, or such as would not be regarded as flrst-class by the mana^rs of 
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the fôllowlDg theaters: The New Broadway or Wallack's, A. M. Palmer's or 
the liycéum, of New YorK; McVlcker's, Hooley's Chicago Opéra House, or the 
Oolumbià Theater, Of Chicago; the Olympic or Grand Opéra House, of St 
Louis. The party of the flrst part agrées to keep the theater in perfect 
repalr, at hls own cost and expense, during the contiuuance of this lease, and 
to deliver possession at the termlnatlon thereof In as good order as when 
possession was glven to hlm, ordlnary wear and tear Incident to theaters, and 
incidents from Ares, storm, or the act of God, only excepted. » * • 
It Is further understood and agreed that the party of the second part 
shall hâve no control, authority, or voice in the conduct, management, or 
affairs of sald theater business, but this shall be exclusively under the control 
of the party of the flrst part. It is further imderstood and agi-eed that, 
npon the expiration of the flve years for whlch sald premises are demlsed, 
eaid party of the second part, hls helrs, executors, and assigns, agrée that they 
shall be obllged to glve the party of the flrst part, his heirs, executors, ajid 
assigns, the préférence and flrst choice to take a new lease for flve years or 
more, and, untll sald party of the flrst part ghall décline to take such lease, 
said partj' of Ihe second part shaJl not be at liberty to lease sald promises to 
any other peraon. And it Is hereby agreed that the rental for the second 
term of flve years shall not exceed fifteen thousand dollars per annum rental, 
and fifty per cent, of the profits of the business. The acceptance or rejectlon 
of this second flve years shaU be made six months prior to the termlnatlon of 
this lease for the flve years aforesald. And it is further agreed that the 
party of the second part shall hâve placed at hls disposai a private box In sald 
theater, for the use of himself and friends, rent free; the sélection to be made 
by said second party before the said theater Is open. And it is further 
agrsod that, should there be any losses in carrylng on of the said theater 
during this lease, that the same shall be borne by the sald parties hereto in 
equal portions, i. e. the said flrst party, fifty per cent.; and the sald second 
party, flfty per cent. Flnally, it is agreed by the parties that, should the 
yiarty of the flrst part faU to perform any of the covenants herein requlred to 
be by hlm performed, then this lease shall be nuU and void, and the party oC 
the flrst part empowers and authorizes the party of the second part, his 
hoirs or assigns, to i-e-enter without process of law, and take possession of the 
premises, and hâve and hold the same, as though this lease had not been 
made. In witness whereof, the parties hâve hereunto set thelr hands and 
«eals the year and day flrst above written. 

"M. B. Leavitt [Seal.] 
"Wm. H. Bush. [Seal.]" 

During the year 1890 tJie lessor, Bush, sold and conveyed the leased prom- 
ises to the Windsor Land & Investment Company, whieh succeeded to ail 
the rights and obligations of the lessor, Bush, imder the lease. On April 
9, 1891, the appellee, the Windsor Land & Investment Company, by and 
through its agent, Bush, took forcible possession of tlie tlieater building, 
and excluded the lessee, Leavitt, and hls agents, therefrom. Thereupon the 
original bill in this case was filed in the court below by the lessee, Leavitt, 
agalnst the Windsor Land & Investment Company and agalnst William H. 
Bush, Frank C. Young, and Edward W. Rolllns, who were In possession of 
the building, managing and controlllng it, as agents of the Windsor Land & 
Investment Company. The biU set out the contract, averred that the com- 
plainant had performed the covenants thereof on hls part, and that the de- 
fendants had, with force and arms, ejected hlm from the leased premises, 
and taken possession thereof, and prayed, speclflcally, "for a mandatory 
wrlt restoring complainant to the possession" of the premises, for an in- 
junctlon restrahiing the défendant from Interfering wlth the lessee's pos- 
session or the management of the property, and for a speclflc performance 
of the contract The défendants answered the biU, denylng that they 
entered upon the leased premises by force, and alleged that they entered 
peaceably and lawfully, for breaches of the covenants of the lease on the 
part of the lessee, for which they were entltled to re-enter by the terms 
of the lease. Upon the hearlng of the motion for an Interlocutory Injunc- 
tlon the lower court restored the lessee to the possession of the premises, 
aad enjotned the défendants from Interfering wlth such possession. On 
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Tune 4, 1891, the défendants flled a cross blll alleglns that the leasee Leavltt 
had forfetted ail rlgtats under the lease by vlolating Its terms and condition» 
in the folio Wlngparticulars: (1) That he had devoted a very small por- 
tion of Ws time to the management of the Broadway Theater, but liad 
tumed over to hls employés aimoat the entire management and control of 
the same. (2) That the 1k)X office was not liept open at the hours and 
Urnes It wàSadVertised that It wotdd be open* and when it should hâve 
been open. (8) That Leavitt's représentatives and agents In the manage- 
ment of the theater refosed to sell tidcets for popular attractions at th» 
box office, but put them on sale with outslde parties at priées much liigher 
than the regular rates, and converted the receipts In excess of the regular 
rates to their own use. (4) "Tliat the said Leavitt hath utterly and vyholly 
falled to observe and perform that clause of said contract wlilch provides 
that nohe but ârst-class troupes shaU be permitted to occupy the said 
theater, and, on the contrary, your orators aUege the truth to be, in that 
regard, that many tnferior attractions and troupes, and troupes and attrac- 
tions of a questlonable chaïacter, bave been permitted to occupy the said 
theater, and ito perform thereat, and many troupes and attractions whlch 
would not be regarded as first-class by the managers of the theaters des- 
ignated in the said contract of lease; and your orators state that the follow- 
ing are some of the attractions wlilch hâve appeared at said theater, which 
are not flrst-class, and wliioh would not be so regarded by the managers 
of said theaters so' deslgnated in said contract, to wit: Hearts of Oak, 
Hubert WUlse, Adelaide Moore, Joseph Grlsmer, Daniel Sully, Two Sisters, 
Kajahka, Hallan & Hart, and the Fakir. That each of said attractions, 
together with others of a like character, occupied the said theater for a 
space of one week, and that in contracttng for the production of each of 
said attractions the said Leavitt. violated the said contract for the produc- 
tion of only flrst-class attractions at said theater. And your orators state 
ttiat they hâve Inspected a llst of . attractions whlch it Is proposed by the 
said Leavitt to produce at said theater in the future, and that many of 
them are not flrst-class; that many of them are of a questionable charac- 
ter, and that the production of said attractions at said theater will neces- 
sarily resuit in great loss, damage, and injury to your orators, as the 
owners of the said premlses, by reason of the fact; and that the production 
of attractions of such class and diaracter at said theater wUl necessarily 
Injure the réputation of said promises as a flrst-class place of amusement" 
The cross bUl prayed for a cancellation of the lease, and the restoration of 
the plaintiffs therein to the possession of the leased premlses. 

IJpon the flnal hearing of the cause, the lower court entered a decree 
dismisslng the original blll for want of equity, and uppn the cross 1)111 
decreed that the; lease be canceled, but that Leavitt, the défendant in the 
cross bill, should retaln possession of the promises, under the terms and 
conditions of the lease, until the Ist day of July, 1893, when he should 
yleld up the possession to the complalnants in the cross bilL From this de- 
cree, Leavitt, the complainant in the original and the défendant in the 
cross bill, appealed to thIs court. 

James B. Belford and Alvin Maxsh, (George H. Kolm, on tke brief ,) 
for appellant. 

Charles Hartzell, (J. McD. Patterson, on the brief,) for appelleea 

Before CALDWELL and SANBOEN, Circuit Judges, and 
THAYER, District Judge. 

CALDWELL, Circuit Judge, (after stating the facts.) The con- 
tract between the parties, in légal eflect, is a contract of partnership. 
By its terms one party contributes to the business of the partnership 
the use of the theater building, and is to pay certain expensea 
incident to the use thereof, and the other party contributes his time 
and skill in the management and conduct of the business, and is to 
pay a flxed sum per month for lighting and heating the building. 
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and in addition thereto a fixed sum. for rent, and the lessor îs to 
receive, "as additional rent, * * * one half of tlie net annual 
profits aocruing.from the business of the theater," and each party 
is to pay one half of the losses of the business. This constitutes 
them partners. If the agreement between the parties was a lease, 
simply, the cause would not, upon the allégations of the original bill, 
be one of équitable cognizance; for, diyested of the élément of 
partnership, it would hâve been a bill for a summary proceeding in 
the nature of a forcible entry and detainer, or an action of ejectment, 
and must hâve been dismissed upon the ground that the complainant 
had a plain, speedy, and adéquate remedy at law. But, in view of 
the partnership relation created by this contract, the jurisdiction of 
equity to entertain the original biU seems to be clear. The case 
of Marble Co. v. Eipley, 10 Wall. 339, 350, is an authority directly in 
point. That case shows that the contract in the case at bar is, ia 
the language of Mr. Justice Strong, "in a very practical sensé, a con- 
tract of partnership." The case is also an authority for the rule 
that equity will interfère by injunction to restrain one partner 
from violating the rights of his copartner, even when the dissolution 
of the partnership is not coritemplated. The reason for this rule 
ia thus stated by Vice Chancelier Wigram in Pairthorne v. Weston, 
SHare, 387: 

"If that were the rule of the coiirt, If a bill would in no case lie to compel 
a man to observe the covenants of a partnership deed unless the bill seeks 
a dissolution of the partnership, It Is obvions that a person fraudulently In- 
clined might, of his own mère will and pleasure, compel bis copartner to sub- 
mlt to the alternative of dissoMng a partnership, or ruln him by a continued 
violation of the partnership contract." 

This doctrine is well settled. High, Inj. § 1330, and cases cited. 

It is not controverted that the défendants in the original bill 
ejected the complainant's manager and employés, and took posses- 
sion of the leased premises, if not forcibly, certainly against their 
will and véhément protest. The contract gives the lessor the right 
to re-enter without process of law for a breach of any of its cove- 
nants by the lessee; and the material question, and the one upon 
which the case hinges, is, did the lessee fail to perform any of his 
covenants contained in the lease, for the breach of which the lessor 
was entitled to re-enter? The right to re-enter is rested chièfly on 
alleged breaches of the following clause of the contract: 

"The party of the flrst part further agrées to malntaln and operate tho 
theater as a strictly first-class place of amusement, and that no attractions 
shall be booked at the said theater of a questionable character, or such as 
would not be regarded as first-class by the mana^rers of the following 
theaters: The New Broadway or Wallack's, A. M. Palmer's or the Lyceum, 
of New York; McVicker's, Hooley's Chicago Opéra House, or the Columbia 
Theater, of Chicago; the Olympic or Grand Opéra House of St Louis." 

The proper construction of this clause of the contract is not en- 
tirely free from diiBculty; but, in the light of the testimony in the 
case, we hâve had no difiQculty in arriving at a satisfactory conclu- 
sion. We hâve read the testimony very carefully, and are not satis- 
fied that the complainant did not "maintain and operate the theater 
as a strictly flrst-class place of amusement," or that he booked for 
the theater attractions "of a questionable character," as thèse phras- 
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es must haVe been understood by the parties to the contract. In 
construing the contract of the parties, regard is to be bad to the 
geographical location of Denver, and the character of the theatrical 
attractions which it is practicable to procure and produce there, and 
which are commonly produced there. Thèse are considérations 
which must haVe been présent in the minds of the parties when they 
entered into the contract. For illustration, there are what are 
known as "stock theaters," and "combination theaters." The for- 
mer produce plays with their own companies the year round. The 
plays change, but the companies are the same. The stock theaters 
are confined to the large cities, which are in the center of dense 
populations and easy of access. The combination theaters play trav- 
eling companies entirely. The parties in this contract obviously 
understood they were contracting with référence to a combination, 
and not a stock, theater. The theatrical season at Denver is about 
40 weeks, and there is a différent attraction every week, which in- 
Tolves the employment of at least 40 différent theatrical troupes dur- 
ing the season. Usually thèse troupes hâve to be engaged months 
before the time they are to play, and the engagement is most com- 
monly made in New York city. It wilT be seen at a glance that it is 
no easy task to secure a season's attractions at a theater in Denrer. 
Expérience, energy, taste, and judgment in that line of business are 
essential to its successful acconaplishment. The testimony satisfies 
us that the complainant displayed a fair degree of ail thèse qualitîes, 
and that attractions which he booked for tMs theater were of a char- 
acter that might well be booked for a "first-class place of amuse- 
ment," and Were not "of a questionable character," within the mean- 
îng of thèse phrases as they were understood by the parties to this 
contract. Those tenus are probably incapable of any very exact 
and précise définition, as applied to theatrical attractions. No gên- 
erai définition can be given which would enable every one to classify 
with précision and unerring accuracy every theatrical attraction. 
Theatrical managers of expérience, and play-goers of intelligence, 
do not differ much in their gênerai définitions of thèse terms. The 
difficulty and différence of opinion begins when they corne to classify 
a long list of attractions. Then the fact is disclosed that an attrac- 
tion which one manager ranks as first-class in the opinion of another 
manager falls below that standard. In this matter we think the par- 
ties should be bound by the practical construction which they them- 
selves put upon their contract before this litigation began. Tliat 
the term "first-class attractions," as used in this contract, was not 
intended by the parties to restrict the attractions to those plays, 
only, which occupy a high plane in dramatic literature, and are 
played by artists of the highest repute, and patronized chiefly by 
people of culture and refinement, is made apparent by the letter of 
Mr. Bush to the complainant, of date October 12, 1890, in which he 
says: 

"I thlnk you hâve done a very good thtng in securing the 'Glemenceau 
Case,' Margaret Mather, and Sullivan, [John L. Sullivan, the prize fighter.] 
WhUe some people may say that the Sullivan attraction is not jnst the 
right thing, still I am satisfied that it cannot hurt the house, and it will 
certalnly draw a large amount of money. * • • I believe the 'Clemenceau 



LEAVITT V. WINDSOR LAND à INVESTMENT CO. 445 

Case' attractton will be a tremendous hit. The fact of Its havlng been ad- 
vertised as it has been in New York will certainly draw tremendous houses 
for a few nights, pique the curioslty of the vulgar, and even the educated, 
and yoTi are sure of drawing money out of thelr pockets." 

It is quite clear from the testimony that no attractions were 
booked for this theater which did net, in point of dramatic excellence 
and moral tone, equal th.e attractions which Mr. Busk, in his letter, 
specially approved and indorsed. Assuming, as we must, that both 
parties to this contract regarded thèse attractions as first-class, and 
not of a questionable character, then it is apparent that no attrac- 
tion was produced at the Broadway Theater by the complainant 
which was an infraction of the contract, according to the stand- 
ard erected by the parties themselves. Mr. Bush is not the only 
witness who makes the box receipts, and not the moral tone and 
dramatic excellence of the play, the test of its beiag a first-class 
attraction. But, undoubtedly, this test cannot be accepted as the 
best and only one. An attraction of the highest dramatic excellence 
may be played at a loss, and one of a highly questionable character 
at a profit. Plays which unité the highest dramatic excellence 
with large profits are, in the opinion of theatrical managers, idéal 
first-class attractions. Yet they ail agrée that plays which fall be- 
low this idéal standard are nevertheless ranked as first-class attrac- 
tions. But it is said that the contract commits the décision of this 
question to the managers of certain named theaters. If this is 
true, in the sensé that their détermination of the question is to be 
binding upon the parties and the court, it is because the parties 
hâve by their contract constituted them arbitrators for that purpose. 
Assuming, but not deciding, that this fluctuating body of managers 
are constituted arbitrators, and that under the contract they are the 
sole arbiters of this question, then it is very clear the défendants 
hâve failed to establish the alleged breach of the covenant by the 
complainant, upon which the right to re-enter is rested. At com- 
mon law, aU those named as arbitrators must act, and they must ail 
act together, and they must ail concur in the award, unless the 
parties hâve agreed that it may be made by less than ail. The 
authorities to this effect are uniform in England and in this coun- 
try. Euss. Arb. 216 ; Morse, Arb. 151, 162. The défendants hâve pro- 
duced no award of the arbitrators, and hâve not shown, in any mode, 
a concurrence of opinion among them, that a single attraction pro- 
duced at the Broadway Theater under the complainant's manage- 
ment was not first-class, or was of a questionable character. The 
Colorado Code has not made any change in the common-law rule on 
this subject which affects this case. The Civil Code of that state 
of 1887 (section 285, p. 180), provides that "any arbitrator may ad- 
minister oaths to witnesses, and, when there are three arbitrators, 
two of them may do any act which might be doue by aU." This 
clause has no application to the case at bar, because under this con- 
tract there must be at least four arbitrators, and may possibly be 
ten, depending upon the construction placed upon the clause of the 
contract under considération. 

Whether the contract constitutes the managers of the named thea- 
ters arbitrators, or whether the case is to be determiaed on the 
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weièM pf testimony, or upon the practical construction given to 
th.e coiitraçt by tke parties thernselves, the resuit is tlie same, — 
th.e défendants hâve not sliown any breach. by the complainant of 
the covenants we hâve been considering. We attach no importance 
to the claim that the complainant did not attend personally to the 
management of the theater building. It is quite obvious tliat his 
time and services in New York and elsewhere were more valuable 
to the business tlian they would lia.ve been in Denver. Besides, his 
local manager and treasurer, who had immédiate charge of the 
theater, seem to hâve been compétent persons for the work. It is 
not open to the défendants to question their competency and efift- 
ciency; for, when they re-entered and took charge of the theater, 
they themselves retained thèse employés in the same positions they 
had occupied under the complatuant. 

The oomplainant's employés, upon one occasion, did not open the 
box ofiflce for an hour after the usual and advertised time, and this 
action seems to hâve been the immédiate cause of the re-entry ; but 
it is plain that it did not justify it. The contract expressly provides 
that the lessor "shaU hâve no control, authority, or voice in the con- 
duct, management, or afEàirs of said theater business, but this shall 
be exclusively under the control of the" leesee. tJnder this clause 
the complainant had the undoubted right to open the box office at 
such hours of the day as he deemed best, and a f ailiure to open it on a 
single moming, at the hour advertised, did not work a f orf eiture of 
the lease, or give the lessor a right to re-enter. 

Upon the occasion of the Bernhardt attraction, the oomplainant's 
employés, without his knowledge or consent, speculated in the seats 
by selûng tickets, or causing them to be sold, outside of the box office. 
ThJB wae done by employés whose appointment had been recom- 
mended by Mr. Bush, and for one of whom he was surety, and both 
of whom he retained in their positions, with full knowledge of the 
faets, after his re-entry. The partnership lost nothing by the spécu- 
lation, because every ticket sold was accounted for at the price flxed 
by the manager for that attraction. It is needless to say that upon 
thèse facts that transaction afEorded no ground for re-entry. The 
conclusion reached upon the original bUl makes it unnecessary to 
consider the cross bUl. 

The decree of the circuit court is reversed, and the cause re- 
manded, with direction to dismiss the cross bill for want of equity, 
and to enter a decree on the original bUl to the effect that the 
complainant is entitled to the occupation and possession of the leased 
premises, under the terms and conditions of the lease, so long as he 
observes the covenants thereof, and enjoining the défendants from 
taking possession of the leased premises, or in any manner interfer- 
ing with the complainant's possession thereof, for any alleged 
breaches of the covenants of said lease by the complainant which 
happened prior to the âling of the cross bUl in this case. 
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UNITED STATES v. HBNDT. 

(Circuit Court, N. D. Oalifomla. Februaiy 6, 1893.) 

No. 10,82& 

1. PtJBLio Laiîds— TiTLBS Debiybd fbom Btatbs— Feocbedings TO CAÎTCBI/— 

Parties. 

The State of Oalifomla la not a necessary party to a bin by tbe United 
States to reoover the possession of certain public lands Usted by mlstake 
to that State nnder 19 St. at Large, p. 267, and by It sold to respondent 
Williams v. U. S., 11 Sup. Ot Bep. 457, 138 U. S. 514, followed. 

2. Same— Thb Land Office— Findingb op Fact. 

The listing and certification of certain lands to the state of Oalifomla 
tinder 19 St. at large, p. 267, is not conclusiv». upon a fédéral circuit court 
as to the flndlngs of fact implled by the approvai of the land office, but such 
coiu:t can set It aside for tnadvertence or mistake. Williams t. U. S., 11 
Sup. Ot. Rep. 457, 138 U. S. 514, foUowed. 

8. Samb— Relief op Bona Fidk Pdkchasebs. 

A person who, prior to the passage of aot March 1, xêll, (19 St. at Large, 
p. 267,) applled to purchase from the state of Oalifomla certain lands Usted 
to that state by mistake, but who did not make hls first payment thereon 
untU many years after the enactment of such statute, was not entltled to 
purchase the lands from the United States under the first proviso of sec- 
tion 2 of that act; for thls proviso does not tnclude mère applicants to pur- 
chase, nor could such person be consldered as an hmocent purchaser, 
withln the meanlng thereof. Durand v. Martin, 7 Sup. Ot Eep. 587, 120 
U. S. 366, applled. 

In Equity. Suit by the United States against George Hendy to 
cancel a listing of certain lands to the state of Oallfornia, and to 
estop respondent to assert titie thereto. Heard on demun-OT to the 
bai. Overmled. 

Chas. A, Shurtleff, Asst. U. S. Atty, 
Chas. E. Wilson, for défendant. 

McKENNA, Cîircuit Judge. This is a bUl in equity to cancel a 
listing to the state of Califomia of the N. E. l of section 23, and 
estop respondent from asserting title thereto under purchase from 
the state. That ttie listing of the said N. E. ^ of section 23 was a 
mistake, and it is alleged, therefore, to hâve been void. That the 
mistake was first discovered by the commissioner of the gênerai land 
office on the 30th of June, 1883, and he immediately advised the 
surveyor gênerai of the staîe thereof, and requested him to notify 
any purchaser of said land, and that he would be requested to perfect 
his title under sections 2 and 3 of the provisions of the act of congress 
of March 1, 1877, (19 St. p. 267,) and upon failure to do so the land 
would be disposed of in a manner provided by law. That the 
surveyor gênerai replied that the land had not been sold, and 
requested the commissioner to cancel the listing, which the com- 
missioner did on the 30tii of June, 1883, under provisions of section 
2 of said act of March 1, 1877. That one Charles M. Compton, being 
qualifled to make a pre-emption settlement, settled on said land, and 
afterwards, to wit, on the 22d of July, 1883, flled his declaratory 
statement in the proper land office, in due form of law, and such 
proceedings were duly and regularly had that he made his final 
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proof, and paid tlie purcliase price therefor, and received from the 
ofiScers of the land oflûce a final certiflcatè for said land, No. 
9,677, but no patent kas issued therefor. That on the 14th of 
October, 1876, respondent applied in due form to tbe surveyor gên- 
erai of the State to purchase said land, and, there being other 
applicants, the applications were referred by the surveyor gênerai, 
uhder the laws of the state, to the proper state coxu^t for détermina- 
tion; and said court duly adjudjged respondent entitled to pur- 
chaise said land, in préférence to said other applicants. That on 
July 31, 1885, respondent, acting upon his said application of Octo- 
ber 14, 1876, and the said judgment of June 26, 1885, paid to the 
state 20 per cent, of the purchase money of said land, and that on the 
19th of August, 1885, a certiflcate of purchase veas duly issued to 
hlm by the registrar of the state land office. That on the 7th of 
May, 1886, the respondent made application to the proper land ofSce 
of the United States under the provisions of said act of March 1, 
1877, as an innocent purchaser of said land from the state of 
California, and that said application was refused, the said oflficers 
deciding that he was not entitled to purchase said land as an innocent 
purchaser, or at ail, and that the said Oompton was entitled to a 
patent therefor. 

Eespondent demurs to the bill for want of equity, and that there 
is a defect of parties respondent, in this: that the légal title to the 
land is alleged to be in the state of California, which title is sought 
îo be defeated, and that the state is a necessçiry and indispensable 
party respondent, and is not and cannot be made a party. 

The last ground of demurrer is answered and decided by the case 
of Williams v, U. S., 138 U. S. 514, 11 Sup. Ct. Kep. 457. In this 
case certain lands were certifled to the state of îiTevada under an 
act of congress. The certification was based on a formai application 
of the state. After certification the appellant in the case applied 
to purchase, and a contract was entered into with him to sell him 
the land; he at the time paying one fifth of the purchase money, 
the balance to be paid in installments. A bUl was filed against the 
appellant alone, to cancel the contract between him and the state, 
and to adjudicate that he had no title or intérest in the land. The 
gênerai scope of the allégations of the bill was that the lands were 
improperly certifled to the sta.te; that in equity it had no title> and 
its contract with appellant conveyed no title or intérest to him. 
A decree was entered by which the title of appellant was divested, 
and he directed to surrender up to the state for cancellation aU con- 
tracts or agreements he had with the state for the lands: The 
suprême court afflrmed the decree. The court held that the state of 
Nevada and the appellant had, respectively, the légal and équita- 
ble titles; and to the objection that only one action could be joined 
to divest thèse titles, in which both parties should be joined, 
the court say: 

"The proposition Is not sound. A court of equity bas jurisdlctlon to divest 
elther one ol the adverse holders of hls title in a separate action. Doubtlesa 
the court bas power, when a separate action Is instituted against one, to re- 
quire that thé other party be brought Into the suit, If It appears necessary to 
prevent wrong aad injury to elther party, and to thus fully détermine the title 
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In one action; but sudi rlght does not otist the court cl jurisdlction of the 
eeparate action against either. It lias jurisdiotioh of separate actions against 
each of the adverse liolders, and there Is no légal compulslon, as a matter of 
Jurisdictional necessity, to the joinder of both parties as défendants in one 
action. There are Spécial reasons why this rule should be recognized in thls 
case. It may be that the circuit court would not hâve jurisdlction of an action 
against the state; that an action against a state, on behalf of the United 
States, can be maintalnable only in this court; and that, when brought In 
thls court, no other party than the state can be made défendant" 

In support of the flrst ground of demurrer, cotinsel contends, 
among other things, that the listing and certification of the land 
in controversy to the state of Califomia cannot be canceled or set 
BSide by this court, because, in the absence of fraud, the findings 
of fact implied by the approral of the proper offlcers of the United 
States are conclusive, and their décision was final, and has become 
res adjudicata. Williams v. U. S. is also a complète reply to thls: 

"The second contention is that the court erred In ândlng that there waa 
fraud or wrong by whlch the tltle was taUen away from the gênerai govem- 
ment. The allégations of the blU are of fraud and wrong, but they also show 
Inadvertence and mistake in the certification to the state; and it cannot be 
doubted that Inadvertence and mistaké are, equally with fraud and wrong, 
grounds for Judiclal Interférence to dlvest a title acqulred thereby. This la 
equally tnie, in transactions between Individuals, and in those between the 
govemment and Its patentée. If, through inadvertence and mistake, a wrong 
description is placed in a deed by an indlvldual, and property not Intended to 
be oonveyed Is conveyed, can there be any doubt of ûie juiisdictlon of a court 
of equity to Interfère, and restore to the party the title whlch he never in- 
tended to convey? So of any other inadvertence and mistake, vital In it» 
nature, by which a tltle is conveyed when it ought not to hâve been conveyed. 
The facts and proceedings attendlng this transfer of tltle are fully disclosed 
In the bill. They point to fraud and wrong, and equally to Inadvertence and 
mistake; and If the latter be shown the bûl is sustainable, although the former; 
charge against the défendant may not hâve been fully establlshed." 

This leaves only for considération what right respondent acqulred 
nnder the act of March 1, 1877. The act is as foUows: 

"Be it enacted by the senate and house of Représentatives of the United 
States of America, in congress assembled, that the title to the lands oertlûed 
to the state of Califomia, known as 'Indemnity School Sélections,' whlch 
lands were seleeted in Ueu of slxteenth and thirty-sixth sections, lying within 
Mexican grants, of whlch grants the final survey had not been made at the 
date of such sélection by said state, is hereby conflrmed to sald state, In lieu 
of the slxteenth and thirty-sixth sections, for which the sélections were made. 

"Sec. 2. That where indemnity school sélections hâve been made and cer- 
tlfled to said state, and said sélections shall fall, by reason of the land in lieu 
of which they were taken not belng included within sald final survey of a 
Mexican grant, or are otherwise defectlve or Invalld, the same are hereby con- 
flrmed, and the slxteenth or thirty-sixth section, In lieu of whlch the sélec- 
tion was made, shall, upon belng excluded from suoh final survey, be disposed 
of as other public lands of the United States: provided, that if there be no 
such sixteenth or thirty-sixth section, and the land certlfied therefor shall be 
held by an innocent purchaser for a valuable considération, such purchaser 
shall be allowed to prove such facts before the proper land office, and shall 
be allowed to purchase the same at one doUar and twenty-five cents per acre, 
not to exceed three hundred and twenty acres for any one person: pro- 
vided, that if such person shall neglect or refuse, after knowl«lge of sucJi 
facts, to fumish such proof, and make payment for such land, it shall be sut 
Ject to the gênerai land laws of the United States. 

"Sec. 3. That the foregoing confirmation shall not extend to the lands set- 
tled upon by any actual settler clalming the right to enter, iiot éxcèedlng tiM 
v.64B'.no.3— 29 
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prescribed légal quantity under the homestead or pre-emption laws: provlded, 
that such settlement was made in good faith upon laûds not occupled by the 
settlement or Improvement o( any other person, anid prlor to the date of 
ceraficatlon of said lands to the state of (XUfomia by the department of the 
Interior: and provlded, further, that the clalm of sudi settler shall be present- 
ed to the register and recelver of the district land ofllce, together wlth the 
proper proof of hls settlement and résidence, withla twelve months after the 
passage of this act, under such rules and régulations as may be established 
by the commissioner of the gênerai land office." 

This act has received full interprétation in Durand v. Martin, 120 
TJ. S. 366-375, 7 Sup. Ot Eep. 587. The court say: 

"This statute was, in our opinion, a full and complète ratification by con- 
gress, aocording to its terms, of the lists of Indemulty school sélections whloh 
had been before that tiihe certlQed to the state of Callfomia, by the United 
States as hidemnity sChool sélections, no matter how defective or insufflcient 
snch oertiacates might originally hâve been, if the lands Inçluded in the lists 
were not of the charactçr of any of those mentloned in section 4, and if they 
had not been taken up tu good falth by a homestead or pre-emptlon settler 
prior to the date of certifflcate. • • *" 

Mie respondent claims to be within the flrst proviso of section 2. 
As to cases there mentioned the court say: 

"• * • In lieu of oanflrmatlon, bona flde purchasers from the state were 
^veh the privilège of perfecting thelr titlés by paying the United States for 
the land at a speclfled price." 

'Is tte respondent a bona flde purchaser from the state? Or, 
rath-CT, was he a bona flde purchaser from the state at the tùne of the 
passage of the act of 1877? It appears to be assmned by counsel 
that tte act had an indeflnite future opération, or that a purchase 
after the act would relate to, and attach itself to, a prior application. 
But applications to purchase are not sared. It is prior purchases 
for valuable considérations which are saved; that is, completed 
purchases. There could be no object in protecting those who had 
paid nothing, nor can they be held to be described by the term, "inno- 
cent purchasers for a valuable considération." 

The demurrer is theref ore overruled. 



MBRRIIili y. ROKBS. 
(Circuit Court of Appeals, Elghth Circuit Febniary 20, 1893.) 

No. 129. 

1. ExBcnfioir— DisTBiBUTioiî op Pbocebds— Eedblivert Bond. 

M. and E. were the joint assignées of a judgment. The Judgment had 
been collected by exécution, and the money paid to the clerk of the court, 
to remain untll certain liens, clalmed by other parties on the money, were 
finally declded. Pending the lltlgatlon conceming the liens M- gave a 
restitution bond, condltloned to retum the money in case he was so ordered 
by the court, and the clerk paid the money to hlm, to be held la trust for 
the bondsmen untll a décision was rendered. EM, that R. was not en- 
titled, durlng the tlme the restitution bond remained la force, to recover 
from M. hls share of the money. 

H Plbadikg and Phoop— Vabiancb. 

In an action to recover damages for defendant's conduct in advislng and 
Influencing the clerk of the court not to pay money clalmed to be due 
plalntlfC, and for damages for négligence In failing to collect a Judgment; 
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it is Dot compétent, without further pleadlng and notice, to recover aa 
for money had and recelved, by showing that défendant, since the action 
was begun, coUected the judgment. 

8. Pkincipal akd Agent— Rights inteb 8b. 

M. was agent of R. to coUect certain notes. He traded the notes to the 
makers for a stock of goods, being ail thelr property. Subsequently other 
credltors of the makers attached and sold the goods, the proceeds belng 
paid lato court. At thé sale M. purehased and paid for part of the goods, 
and operated a store therewith, maklug other small piirchases to replen- 
Ish the stock. Shortly afterwards the stock was bumed wlthout Insurance. 
In the mean tirae M., as agent of R., had drawn from the clerk part of the 
proceeds of the sale, and now, as against his principal, clalms a lien 
thereon for the amount he paid for the goods, and the expenses of the 
store. HM, that If he purehased the goods for bimseU he was not entitled 
to any Uen; but if he purehased for Ùs principal, to prevent a sacrifice of 
the property, and to coUect R.'s claûn, and operated the store for that 
purpose, and R. acqulesced therein, then M. was entitled to retain tjhe 
purchase price and ezpenses. 

In Error to the Circuit Cîourt of the United States for the District 
of Kansas. 

Action by Leander Bokes against N. 0. Merrill to recoyer damages 
for négligence in failing to collect money due plaintifl. Judgment 
for plaintiff. Défendant brings error. Eeversed. 

Statement by SAlîBORN, Circuit Judge: 

This Is a writ of error to reverse a Judgment In favor of the plalntifC, who 
is hère the défendant in error, and against the défendant, who is hère the 
plaintiffl in error, rendered In an action brought to recover damages for the 
alleged négligence of the défendant as an agent in collecting moneys due to 
the plalntiOf, hIs principal, The plaintiff set forth three causes of action in 
his pétition. The flrst was for money had and recelved; the second was 
for damages for the négligence of the défendant, as his agent, In failing to 
collect two promlssory notes, which amounted in the aggregate to $1,925, 
made by one Mooney, and payable to the order of the plaintiff; and the third 
was for damages for advising and Influenclng the derk of the district court 
of Ness county, Kan., to refuse to pay to the plaintiff $887.21, which had 
been deposlted with him to abide the resuit of a Utigation over it, pendlng 
upon a writ of error in the suprême court of Kansas betwen certain cred- 
ltors of one Feters and one Topping in an action In which a Judgment had 
been rendered in the district court in favor of Topping and against Peters 
for $1,206, and asslgned to the plaintiff and défendant Jointiy, and for dam- 
ages for the négligence of the défendant in failing to coUect that Judgment. 
The défendant denied the négligence, and pleaded that he had incurred at- 
tomeys' fées and expenses in his endeavors to coUect thèse clalms for the 
plaintiff, for which he sought aUowance. 

As to the third cause of action the facta were thèse: From 1885 untU 
February 22, 1888, the défendant was a private banker at Ness City, Kan., 
under the name of the Ness County Bank, On that day the bank was in- 
corporated, and the corporation, under the «ame name, succeeded to the de- 
fendant's bank business and assets. The défendant became, and bas since 
been, its président, and one of Its stockholders. In 1889 one Topping was 
owlng the défendant or his bank, and also the plaintiff, and to secure them 
both he assigned to the plaintiff and défendant JoUitly a Judgment of $1,206 
he had recovered against one Peters. A stock of goods which had been 
selzed under process of the court in that action had been sold, and its pro- 
ceeds, about $800, paid to the clerk of the court to abide the resuit of a Uti- 
gation between Topping and certain attaching credltors of Peters, (who clalmed 
the right to this money,) which had been declded in favor of Topping in the 
district court, but was pendlng hi the suprême court of Kansas on writ of 
error. There was no évidence that the clerk of the court was advised or 
tnflueneed by the défendant to wlthhold this money from the plaintifl, or 
that the défendant was negUgent in coUecting it. This action between the 
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plaintiff, Rokes, and the défendant, Merrill, was commenced on August 13, 
1890. Over the objection of the défendant the plaintiff testifled that In 
March, 1891, the défendant coUected from the clerk of the court $800 on 
the Topplng judgment On the part of the défendant It appeared that the 
district court had ordered the derlî to pay this $800 over to Topplng upon 
hls flllng a boind condltloned to retum the money In case the suprême court 
should reverse the judgment rendered below; that the Nesa county bank pro- 
Cured such a bond to be glven, slgned by Topplng as principal and the dé- 
fendant and others as suretles, and on thls order and bond the money was 
drawn from the clerk and pald over to the bank, to be held In trust for 
Topptogi the bank, and the plaintiff untll the final deèlsion of the suprême 
court 

tJpon thls State of facts the défendant requested the court to lastruct the 
jury, wlth référence to this thlrd cause of action— First, tliat they must re- 
tum a verdict for the défendant; second, that if they found that the money 
on the Topping Judgment was not drawn out tmtU after this action waa 
commenced, the plaintiff could not recover on thls cause of action: and, 
thlrd, that if they fovmd that the money was drawn out by the défendant 
upon givlng a restitution bond, and proceedmgs were stiU pendmg tn the 
suprême court of Kansas to reverse the judgment in Topptag's favor, the 
money mlght be retalned by those who gave the bond, \mtll the case was 
finaUy determined in the suprême court. The court dedmed to give either of 
thèse requests, charged the jury that no clalm was made by the plahitlff 
on the flrst cause of action for money had and received; that they would 
not cbnslder that cause of action, but that, if they believed under the évi- 
dence that the défendant had coUected thls $800, he was liaWe to the plain- 
tiff for hls just proportion of it The Jury fotmd for the plaintiff on thls 
issue, and the défendant asslgned the rulings stated as error. 

Robert Diinlap, (George S. Redd and A. A. Hurd, on the brief,) for 
plaintifE in error. 

. dtxarles Blood Smith, (W. H. Eossington and E. J. Dallas, on the 
(brief,) for défendant in error. 

Befojre OALDWELL and SANBORN, Cu-cuit Judges, and THAY- 
EK, tUstrict Judge. 

ji ■ ■ . 

■ ^ANBORN, Circuit Judge, àfter stating the facts as above, deliv- 
ered the opinion of the court. 

1. One may not, in the trial of an action, without pleading or no- 
tice, prove and recover judgment upon a cause of action which did 
not accrue until after the action on trial was commenced. Rev. St. U. 
S. § 914; Gen. St. Kan. par. 4227; Porter v. Wells, 6 Kan. 453; 1 Greenl. 
Ev. § 51. Paragraph 4227 of the Kansas statutes provides that 
"either party may be allowed on notice and such terms as the court 
may prescribe to file a supplemental pétition, answer, or reply alleg- 
ing facts material to the case occurring after the former pétition, 
answer, or reply," and the highest judicial tribunal of that state has 
held that it is réversible error to receive évidence on behalf of a 
plaintifE of material facts occurring after the flling of his pétition, 
without such supplemental pleading, (Porter v. Wells, supra,) yet the 
cause of action on which the plaintiff recovered hère without plead- 
ing notice or terms did not accrue until six months after the flling 
of his pétition, 

2. One may not bring and try his suit upon one cause of action 
and recover a judgment or decree upon another. A judgment, in order 
to be sustainèd, must be according to the allégations and the proofs. 
Burton v. Platter, 53 Ped. Eep. 901, (decided by this court at this 
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tenn;) Taussîg v. Glenn, 51 Fed. Bep. 409, 413, 2 0. 0. A. 314, 4 U. 8. 
App. 524; 1 Black, Judgm. § 242. The reason of this raie, that the de- 
fendant may hâve ample opportunity, af ter notice of tlie nature of the 
claim against him, to plead hls défenses and set-offs and procure his 
évidence in support of them, is obvious. The importance of adhering 
to it is well Ulustrated in the cases just cited and in the case we are 
considering. Hère, upon a pétition setting forth a cause of action 
for damages for wrongfully advising and iniluencing a third person 
and negligently failing to collect a judgment without proof to sup- 
port it, a judgment is obtained without pleading or notice, upon a 
cause of action for money had and received that did not accrue until 
six months after this action was commenced. 

3. The action for money had and received is founded on what the 
law tenus an implied promise to pay what in good conscience the 
défendant is bound to pay; but the law never implies the promise to 
pay unless duty créâtes the obligation to pay. If the f 800 was with- 
drawn from the clerk of the court upon the restitution bond, and was 
held in trust by the défendant or his bank for the bondsmen, to be 
returned to the court in satisfaction of the bond in case the suprême 
court reversed the décision below, there was no duty imposed on the 
défendant or the bank to pay over any portion of this money to the 
plaintiff until that court rendered its décision. On the other hand, 
it was their duty not to pay it to him, but to hold it in readiness to 
discharge the trust imposed upon it. Cary v. Curtis, 3 How. 236, 
240, 251. The bond of restitution and order of the court placed those 
who received the money under them in the shoes of the clerk himself. 
They were bound to return the money to the court, to be paid to thé 
opposing creditors if the décision below was reversed, and bound to 
pay it to the owners of the Topping judgment if it was aflfirmed; but 
until it was reversed or affirmed neither party had any better cause 
of action against them than he would hâve had against the clerk 
if the bond had not been given. Any other rule might work great 
injustice, for, if the défendant holds this money in trust to respond 
to the final décision in the litigation in which it is involved, he would 
be bound to return it to the clerk of the court if the décision below 
is flnally reversed, and in that event he would be compelled to pay 
that portion of it which the plaintiff would now recover on a judg- 
ment in his favor twice. 

In the réception of plaintiflf's évidence, in refusing to give any of 
the instructions to the jury requested by the défendant, and in the 
charge it gave relative to this third cause of action, the court below 
fell into the error of disregarding the rules to which we hâve caUed 
attention, and for this error the judgment in this case must be re- 
versed. 

The conclusion we hâve reached renders it unnecessary to consider 
the errors assigned relating to the second cause of action, but, in vîew 
of the probability of another trial, we deem it advisable to call atten- 
tion to the question there in dispute as the record discloses it. Cer- 
tain notes of Taylor and O'Brien which were pledged as collatéral 
security for the Mooney notes were traded to that firm by the de- 
fendant, in an effort to collect them, for a stock of goods, which seems 
to hâve been ail the property they had. The stock was put in 
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Mooney's possession, in trust, to secure Ms notes to the plaintiff. 
Other creditors of Taylor and O'Brien seized it under attachments. 
Mooney, under the defendant's direction, interpleaded in the attach- 
ment suits, claiming the goods, obtained a judgment declaring that 
he had a first lien on this stock of goods for $4,000, which he assigned 
to the défendant to secure his notes to the plaintiff. On January 
28, 1888, the stock was sold under the order of the court, and the 
proceeds — about $2,600 — ^was paid over to the clerk of the court. 
The judgment subsequently became final, and the défendant drew 
from the clerk on this judgment $1,820.56. The only real contro- 
versy between the parties is whether the plaintiff is entitled to any 
part, and, if so, to what part, of this sum. 

The cause of action pleaded was, indeed, for the négligence of de- 
fendant in faUing to coUect the two Mooney notes, but the verdict 
resta upon a cause of action for this $1,820.56 money had and re- 
ceived by the défendant for the plaintiff. There was no évidence 
of any négligence of the défendant that caused the plaintiff any 
damages prior to the sale on January 28, 1888. That he delivered 
up the Taylor and O'Brien notes for their stock of goods, and took 
no chattel mortgage or other security from Mooney when he placed 
Mm in possession of it, caused the plaintiff no damage, because the 
notes of Taylor and O'Brien were only valuable to enforce against 
the stock, which was ail the property they had. A chattel mort- 
gage from Mooney would hâve been valuable only as a lien on the 
same stock, and the plaintiff received the full benefit of this entire 
stock through the possession of Mooney, and the $4,000 judgment in 
his favor, which was assigned to the défendant for his benefit. 

The plaintiff now insists that he is entitled to recover of the 
défendant ail of this $1,820.56. This is a portion of the proceeds 
of the Mooney judgment, and the défendant claims that to pro- 
cure it he was compelled to incur and pay attomeys' fées and 
other expenses, and that he ought to be permitted to retain out of 
the proceeds the amounts he so expended. If in procuring the pos- 
session of the stock and obtaining the Mooney judgment he necessa- 
rily incurred any reasonable expenses and attorneys' fées, and the 
plaintiff asks to recover of him this money which thèse attorneys' 
fées and expenses earned, the défendant is obviously entitled to 
set off and retain them for his reimbursement. The principal cannot 
take the benefits and repudiate the burdens of his agent's acts. If 
he ratifies that which favors him, he ratifies the whole. Gaines v. 
Miller, lll-U. S. 395, 398, 4 Sup. Ct. Eep. 426; Story, Ag. §§ 335, 336; 
Skinner v. Dayton, 19 Johns. 513, 554. On July 28, 1890, the 
plaintiff served on the défendant a written notice, in which he claims 
that the Mooney judgment and its proceeds are his, and demands 
of the défendant "the said sum of $1,820.56, so received out of the 
said Mooney judgment, and for aU interest accruing for the same, 
to wit, interest at the rate of 10 per cent, per annum from January 
28, 1888, less ail légal claims which you may hâve against me 
for attorneys' fées or other costs justly incurred in the litigation con- 
nected with my said claim against the said Mooney." This demand, 
which was urged at the trial, and was the basis of the plaintiff's 
recovery, was a ratification of the acts of the défendant on his prin- 
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dpal's behalf up to the sale on Januaa*y 28, 1888, and left nothing 
in issue bétween the parties relative to their transactions prior to 
that date but tlie amount of the attorneys' fées and expenses the 
défendant had incurred in his principal's interest 

A more serions question relates to the transactions of the défend- 
ant at and after the sale. The plalntiff was absent from the state 
of Kansas from July, 1887, until February 12, 1888. At the sale 
the défendant bid in at about one third of their cost price, and paid 
for, goods which cost him $1,230. With thèse goods he operated a 
store in charge of Mr. Mooney as his agent from that date until 
July 17, 1888, when the goods were bumed without Insurance. 
MeanwMle he paid some small amounts for staple goods to replenish 
the stock, and received the proceeds of the stdes in the store. He 
claims the right to set off and retain from this $1,820.56 this $1,230 
and the moneys he paid for staple goods for the store after creditiag 
the proceeds which he receiyed from the sales, and this right the 
plaintiff dénies. The défendant claims that he was compelled to and 
did purchase thèse goods to prevent such a sacrifice of the stock 
at the sale as would hare resulted in its realizing an amount far less 
than the plaintiiï's claim; that he made the purchase and ran the 
store solely for the plaintifE's benefit; that in February, 1888, he 
informed the plaintif? that he had made the purchase and was oper- 
ating the store for him, and he acquiesced in and ratifled his acts; 
while the plaintiff insista that In the purchase of the goods and in 
the storekeeping the défendant was acting for himself, and not 
for his principal. If the défendant purchased thèse goods and 
operated this store for himself, he is not entitled to retaln the 
moneys he adranced to purchase them or to replenish his stock, and 
the plaintiff is entitled to recover the money he drew from the clerk 
on the Mooney judgment, less the attorneys' fées and expenses incur- 
red by the défendant, of which we hâve spoken; but if the défend- 
ant purchased thèse goods and paid for them for the plaintiff, to 
prevent a sacrifice of the property at the sale, and to coUect the 
plaintifl's claim, then operated the store to couvert the goods into 
money for the same person and purpose, notifled the plaintiff before 
the fire that he had made the purchase and was operating the store 
for him, and the plaintiff made no objection, but acquiesced in his 
action, then the défendant is entitled to retain from this money, in 
addition to the attorneys' fées and expenses, the $1,230 he paid for 
the goods and the moneys he expended in replenishing the stock, and 
the plaiutiff is entitled to the proceeds of the sales made at the store 
which the défendant received. The judgment is reversed, and the 
case remanded, with iustructions to grant a new triaL 
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MORGAN V. CITY OF DBS MOINES. 
(Circuit Court, S. D. lowa, Central Division. March 9, 1893.) 

1. Municipal Coeporations — Dbfectivb Sïbbbts— Limitation of Actions— 
Infancy. 

Aets 22a Gen. Assem. lowa, c. 25, § 1, barring any suit agalnst a 
municipal corporation for Personal injuries caused by détective streets 
after six months from the date of the injuries, unless, withln 90 days f roin 
such date, plalntiff gives written notice, speeifytng place and circumstances 
of the injury, is binding upon an infant as well as an adult. 

8. CONSTITimONAL LaW— ÏITLES OF LaWS. 

The above statute, being entltled "An act llmlting the tlme of making 
daims and bringlng sults agalnst municipal corporations, Including dties 
organlzed' under spécial charters," does not vlolate Oonst. lowa, art. 3, § 29, 
whlch requlres every act to embrace but one subject, and matters properly 
conccted therewlth, which subject shall be expressed in the tltle. State 
V. Shroeder, 1 N. W. Rep. 431, 51 lowa, 197, loUowed. 
8, Statutes — Ambndmkhts. 

The above statute is an independent act, and not an amendment to Code 
lowa, i 2529, which is the gênerai statute of limitations; and the excep- 
tions to the gênerai statute provided by section 2535, among which is 
infancy, do not apply thereto. 
i. Samb. 

Code lowa, § 38, provldlhg that every statute passed in amendment of, 
or in addition to, the Code, shall contain, in Its tltle, a référence to the 
number and name of the chapter of the Code which It amends or adds to, 
and if such référence be omltted the secretary of state shall supply the 
omission, la merely directory, and a law which does not contain such a 
référence Is valid. State v. Shreves, 47 N. W. Rep. 899, 81 lowa, 615, 
foilowed. 
B. Limitations of Actions — Exceptions — Infants — Législative Power. 

It is wholly withln the proviace of the lawmaking power to détermine 
whether there wili be any, and what, exceptions to the statute of limita- 
tions; and infants hâve no spécial right, beyond others, unless the statute 
itself gives them an exception from its opération. 

At Law. Action by Allelia R Morgan, by her next friend, against 
the city of Des Moines, to recover damages for injuries sustained 
through tte alleged négligence of défendant in not keeping its streets 
in repair. Défendant demurs to the pétition. Demurrer sustained. 

Statement by WOOLSON, District Judge: 

The plalntift, a résident of the state of Oregon, and flve years of âge, by 
her next friend, brings thls suit against the city of Des Moines to recover 
damages alleged to hâve been sufCered by her on account of négligence of 
défendant In not keeping its streets in good repair. The pétition allèges that 
plaintlfC served no notice of sald Injury on défendant untU. July 22, 1892, 
but on that day notlfied the city of the place and tlme of the said injury, and 
claimed damages, etc. To thls pétition défendant demurs on the ground 
that sald pétition shows on Its face that the cause of action therein averred 
was barred when suit was brought; said cause of action being for Per- 
sonal injury from alleged defective streets of défendant, and same being 
brought after six months from the time of the injury, and no notice speclfy- 
Ing place and circumstances of the injury having been served upoa défendant 
wlthtn 90 days of the injury, as requlred by the laws of lowa, 

Park & Odell, for plaintiff. 
Brennan & BaUey, for défendant. 

WOOLSON, District Judge. Section 1, c. 25, Acts 22d Gen. 
Assem. lowa, (Sess. 1888,) reads as follows: 
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"That in ail cases of Personal injury resulting from defectlve streets or slde- 
walks, or from any cause origlnating in the neglect or failure of any municipal 
corporation, or of its ofiicers, to perform thelr duties in constructing or main- 
taining streets or sidewalks, no suit shall be brought agaùist the corporation 
after six months from the time of the injury, unless written notice, specifylng 
the place and ciroumstances of the Injury, sliaU hâve been served upon such 
municipal corporation withln nlnety days after the injury." 

The injury is alleged to hâve occurred upon April 25, 1891. The 
pétition herein was flled, and summons served upon défendant, over 
a year thereafter; and the pétition avers that the notice contem- 
plated in the foregoing statute was not served untU July 29, 1892. 
Manifestly, then, if this statute is valid, and applies to the cause of 
action herein, the demurrer must be sustained, since the statute of 
lowa, relating to practice, specially authorizes a demurrer where the 
pétition, on its face, shows the cause of action to be barred by the 
statutes of limitation. 

1. Is the statute valid? C3ounsel for plaintiff contend that the 
statute is invalid because it does not conform to section 38 of the 
Code of lowa, which provides that "every act passed in amendment 
of, or in addition to, any chapter or section of this Code, or in amend- 
ment of, or in addition to, any previous act of the same kind, shall 
contain in the title thereof a référence to the number and name of 
the chapter so amended or added to; and, if such référence be omit- 
ted, the secretary of state shall, in preparing such act for publication, 
Bupply the omission." As published, (page 31, Laws 1888,) there is no 
such référence contained in the title of the statute under considéra- 
tion. If the position assumed, and strongly insisted upon, by counsel 
for plaintiff, be correct, the statute is invalid. We do not understand 
counsel for plaintiff to dispute the proposition that, before a statute 
can be declared invalid, there must be clearly shown therefor such 
reasons as that the court is logically driven to the conclusion of its 
invalidity. In other words, if the court reasonably can, it will re- 
fuse to déclare invalid a statute which has passed through the re- 
quired législative and executive forms leading up to and constituting 
enactment and approval. The court will solve ail doubts in favor of 
the statute's validity. Aside from the authoiity of one législative 
body to repeal or overthrow the enactment of its predecessor, whea- 
ever it so détermines, (saving, of course, the question, not hère in- 
volved, of impairment of contract obligations,) there are many rea- 
sons apparent for construing this section of the Code as directory, 
rather than mandatory. Indeed, the latter part of this section is 
practically such a construction, in providing that "if such référence 
be omitted [by the gênerai assembly] the secretary of state shall, in 
preparing such act for publication, supply the omission." Manifestly, 
therefore, and by the very terms of the section, the omission of the ti- 
tle in the act — as passed by the gênerai assembly and approved by the 
governor — of référence provided in the section will not invalidate the 
act; for the secretary of state is required to insert such référence, 
in preparing the act for publication. In the statute under considér- 
ation, as published, the secretary of state has not supplied the omis- 
sion. Does this failure of the secretary to comply with tlie terms 
of section 38 invalidate the statute? This court is bound to adopt 
that construction of section 38 which has been made by the suprême 
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court of lowa. In State v. Shreves, 81 lowa, 615, 47 N. W. Eep. 899, 
section 38 was under considération by that court Tlie court was 
called upon to détermine this very question, as to tlie effect of the 
f allure of the secretary of state to supply this omission, and held: 
*1t is a provision merely in aid of ready référence, and the validity 
of the làw cannot be affected by the omission of the secretary to per- 
form a mère clérical act." We must therefore conclude that the 
omission in this statute to refer to the section or act which it affects, 
if it affects any, does not render the statute invalid. 

2. It is f urther claimed by plaintiff's counsel that this statute (chap- 
ter 25, Laws 22d Gen. Assem.) is invalid because it violâtes section 29 
of article 3 ("Législative Department") of the constitution of lowa, 
wMch reads: "Sec. 29. Every act shall embrace but one subject, 
and matters properly connected therewith, which subject shall be ex- 
pressed in the title," The contention is that the statute in question 
amenas or is connected with two subjects, viz. control of municipal 
corporations, and limiting actions against cities. But in fact only one 
subject is legislated upon in this statute, within the construction 
which the suprême court of lowa has placed on this constitutional 
provision. That court has had fréquent occasions to construe this 
provision, and its gênerai construction has been uniform. Section 
26, art. 3, ("Législative Department,") of the constitution of lowa, 
adopted in convention in 1846, and which was in force up to the adop- 
tion of the constitution now in force, is in thèse words: "Sec. 26. 
Every law shall embrace but one object, which shall be expressed in 
the title." It will be noticed that the présent provision diflfers from 
that just quoted, in that the présent phraseology is, "one subject, and 
matters properly connected therewith." State v. Judge of Davis Co., 
2 lowa, 280, was a mandamus proceeding to compel the opening of a 
state road. The statute there under construction contained 66 sec- 
tions, establishing some 46 roads, vacating others, providing for the re- 
location of yet other roads, and changing one or more roads from coun- 
ty to state roads. The title of the act is, "An act in relation to certain 
state roads therein named." The claim was pointedly made that the 
statute was unconstitutional, as violating said section 26, above 
quoted, of the old constitution. In holding the statute valid, the 
court say, (page 282:) 

"The intent of this provision of the constitution was to prevent the union 
in the same act of incongnious matter, and of objects having no connection,— 
no relation; and, with this, It was designed to prevent surprise in le^slation 
by having matter of one nature embrace d In a bill whose title expressed an- 
other. It is manifest, however, that there must be some llmit to the division 
of matter Into separate bUls or acts. It cannot be held, with reason, that 
each thought or step toward the accompllshment of an end or object shonld 
be embodled in a separate act. When we find in the revenue law provisions 
concemlng the county treasurer's powers to levy upon and sell Personal ptop- 
erty as a eonstable, or concemlng his fées, or relatlng to peddler's license, 
and when we see in the school law, provisions about the superintendent of 
public instruction, and the school-fund commission, and about school-district 
ofQcers, and thelr bonds, and about state and county and district funds, we 
are not surprised, and no one suspects a breach upon the constitution. Thèse 
thlngs are congruous with the end proposed." 

So in Davis v. Woolnough, 9 lowa, 107, in considering chapter 210, 
Lawa 1856, the suprême court of lowa hold the act constitutional, 
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although the act, while reyising and consolidating the laws incorpo- 
rating the city of Dubuque, contains a new proTision, establishing 
a city court in that city; and their reaBon for holding the act valid 
is that the provision establishing that court "is entirely gennane 
with the object of the act." Corning down to cases involving the 
constitutional provision in force when the statute in question was en- 
acted, -we flnd in State v. Shroeder, 51 lowa, 197, 1 N. W. Eep. 431, 
the suprême court of the state considering chapter 119, Act 17th Gen. 
Assem. This act, by its terms, prohibited sale at any time of malt 
or vinous liquors within two miles of the limita of any municipal cor- 
poration, and, upon the day of élection, within two miles of where an 
élection was being held, and extended, for the purpose of enforcing 
the act, the power and jurisdiction of such municipality two miles 
beyond the limits of the corporation, and provided penalties for viola- 
tion, and methods of enforcement, and that a conviction under that 
act should, at the option of the landlord, work a forfeiture of a lease 
held by the convicted party, and gave to the landlord the right of 
action of f orcible entry and detainer to evict such tenant, and that 
agents employed in selling in violation of the act should be punished 
as principals. The court hold the act constitutional, and say, (page 
200, 51 lowa, and page 433, 1 N. W. Rep.:) 

"The subject of the act under considération is to prohlbit and regulate 
the sale ot malt and vinous liquors within certain spectac territory. The es- 
tent of the proldbltlon or régulation, the territory over whlch the law en- 
tends, the perlods of time when the law shall be operative, the punlshment 
for its violation, the proceedlngs, and the court whereln they are to be trled, 
and the authorlty and territorial estent of the jurisdiction of cities to regu- 
late and prohlbit the sale of malt and vinous liquors tmder the act, are 
matters connected with the subject of the act. Thèse matters re- 
late to the means and manner of attaintng the object of the act, or 
carrying Into effect the pollcy of the law, and enforcing its provisions. 
They are not of the subject of the act. The statute confers authority upon 
courts to punish violations of its provisions, and upon mimiclpal corporations 
to exercise the powers to regulate or prohlbit the sale of liquors within cer- 
tain prescribed limits, thus grantlng power to éarry out the purpose of the 
law. Many statutes could be clted similar in character." 

The subject of the statute under considération relates to the bring- 
ing of suits against municipal corporations for personal injuries aris- 
ing from certain named causes, and this subject is sufficiently ex- 
pressed in the title. The statute must be held valid. 

3. The petitiob, on its face, shows that plaintiff has not complied 
with the provisions of this statute with référence to giving notice of 
place, etc., of the alleged injury; and, unless the pétition présents a 
case to which this statute is not applicable, the cause of action is 
barred, and the demurrer must be sustained. But plaintiflf claims 
that the infancy of plaintiff excepts it from the opération of this 
statute. 

The claim is made that the statute in question is in fact but an 
amendment to section 2529 of Code of lowa, which is the section pro- 
viding the gênerai statute limiting actions in lowa; that this section 
furnishes the gênerai rule within the state ; that section 2535, Code, 
provides the exception to this gênerai rule, in that the last-named sec- 
tion extends, in favor of minors, the time limited for action under the 
gênerai rule of the Code, so that the minor has one year after attain- 
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ing majority within which to bring the action; and that, as the stat- 
ute under considération is an amendment to said section 2529, the ex- 
ception (section 2535) applies to it equally as to the original section. 
But the statu te in question does not, by its terms, purport to be such 
amendment. It stands on the page of the Session Laws as an act in- 
dependent, complète in itself ; and we are not referred to any déci- 
sion of the suprême court of lowa, wliich has construed this statute 
as being an amendment, with the effect as claimed. In State v. 
Sljjpoeder, supra, the claim was made that section 9 of the act there 
under considération was, in effect, an amendment of the charters 
of cities, etc. The act did not, by its terms, purport to amend such 
charters, although it could not be denied that the opération of the 
act, of necessity, extended their power and jurisdiction. The su- 
prême court held the position claimed was not sound. The conten- 
tion of plaintifE that section 2535 of the lowa Code applies to the stat- 
ute under considération is not well founded. 

4 Lastly, plaintiff's counsel contend that the application of the si at- 
ute under considération to the case of plaintiff works an oppressive, 
most seyere, hardship to plaintiff, in that it compels a child of but 
four years of âge to give, within 90 days from the time she is injured, 
the notice which the terms of the statute require, and that, if this 
four years old child does not give such notice, she is to be deprived 
of ail remedy against the city for a permanent tnjury suffered through 
the négligence of the city, and that under thèse circumstances this 
court should not impute to this infant a knowledge of this statute, 
and hold her responsible, as an adult might well be held responsible, 
for a failure to perfonn ail its provisions as to giving notice. But 
this court is powerless, did it so désire, to repeal this statute, or to 
disregard its provisions, when a défendant entitled thereto calls on 
this court to award to it the beneflt of such statute. The lawmaking 
power of the state is charged with the duty of legislating, which it 
has exercised in this instance ; and, whether exercised wisely or not, 
(which this court is not called upon to décide,) such législation is 
binding upon this court. "Unless congress has otherwise provided, 
state statutes of limitations are applied to controversies in the courts 
of the United States with the same effect as they would be if the con- 
troversy were pending in the courts of the state." Martin v. Smith, 1 
DUl. 85. "That acts of limitation fumish rules of décision, and are 
equally binding on the fédéral courts as they are on state courts, is 
not open to controversy." Bank v. Dalton, 9 How. 522. "The law- 
making power of the state has enacted the statute in question with- 
out making or reserving an exception in favor of infants. The lég- 
islature having made no exception, the bourts of justice can make 
noue, as that would be legislating." Bank v. Dalton, supra. 
"Wherever the situation of the party was such as, in the opinion of 
the législature, to fumish a motive for excepting him from the opéra- 
tion of the law, the législature has made the exception, and it would 
be going far for this court to add to the exception." Mciver v. Ka- 
gan, 2 Wheat. 29. "Though the court may think that the législature 
would hâve excepted a case out of the statTite of limitations, if it 
had foreseen it, the court caunot except it." The Sam Slick, 2 Curt. 
4:80. "It is urged that, because the plaintiff in error was a minor 



LAKIN V. ROBKRTS. 461 

when thla law went into opération, that it cannot affect her rights. 
But the constitution of th.e United States, to wMch appeal is made 
in this case, gires to minora no spécial rights, beyond otliera; and it 
was within tiie législative competency of tlie state to make excep 
tions iu their favor, or not. The exception from statutes of limita- 
tion usually accorded to infants and married women do not rest 
upon any gênerai doctrine of the law, that they cannot be subjected 
to their action, but in every instance upon express language iu those 
statutes giving them time after majority, or after cessation of covert- 
ure, to secure their rights." Vance t. Vance, 108 IJ. S. 522, 2 Sup. 
et. Eep. 854. It is therefore ordered that the demurrer to pétition 
be, and the same is hereby, sustained, and the clerk will make due 
record of this order. 



LAKm V. ROBERTS et al 

(Circuit Court of Appeals, Ninth Circuit. Januai^ 30, 1893.) 

No. 28. 

1. Mines and Mining — "Width op Claim — Validitt of Patent. 

L'nder Rev. St % 2320, a patent cannot be Issijed for a minlng clalm 
exceedlng 300 feet in width, althougli tlie original location waa wider, and 
was made under the law of July 26, 1866, by wMch the width of claims was 
regulated accordlng to the custom of miners; and, where a patent is Issued 
for the full width of such claim, it is void as to the excess, and Rev. St. § 
2328, cannot be construed to préserve a right to the issuance of a patent 
covering the full wlâth of the original location. 53 Fed. Rep. 833, 
affirmed. 

8. Landlohd and Tenant— Estoppkl to Deny Titlb. 

In an action of ejectment by the patentée of a minlng claim, where It 
appears from a stipulation agreed upon by both parties that certain défend- 
ants, after the date of the patent, paid a smaU sum as rent for the privilège 
of occiipying the premises, and it does not appear under what clrcum- 
stances, nor for what premises, nor for what ttme, such paymeut was 
made, the relation of landlord and tenant is not establlshed so as to estop 
défendants from denying the patentee's title. 53 Fed. Rep. 333, affirmed. 

3. Same. 

An understanding that certain défendants who entered after the date of 
the patent without the patentee's permission did so without objection by 
tlie patentée, provided its use and enjoyment of the premises were not 
Interfered with, is not sufflcient to establish the relationship of landlord and 
tenant, so as to estop défendants from denying the patentee's title. 53 
Fed. Rep. 333, affirmed. 

4. Same — Appeal. 

Where tliere are two classes of défendants, one of whom is not estopped 
to deny the patentee's title, and the classes are not distlnguished, nor the 
défendants composing each class identiiied, the record does not enable the 
aippellate court to apply a remedy as to those défendants who are no* 
estopped. and the judgment helow in favor of both classes should therefore 
be affirmed as to ail. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Action of ejectment by William H. Lakin against John H. Roberts 
and others. The circuit court gave judgment for défendants. 53 
Fed. Rep. 333. Plaintifl brings error. Affirmed. 



46? FEDERAL BEPOETEE, Vol. 64. 

H. L. (^ear, for plaintifE in error. 

yV. K F^9<iwiii. (Goodwin & Goodwin, on the brief,) for défend- 
ants in ejKTpFf 

Befofe McKENNA and GILBERT, Circuit Judees. and DE AD Y, 
District Judge. 

McKENNA, Circuit Judge. This is an action of ejectment, 
brought }yy the plaintiflf, against the défendants, wlio are severally 
in the possession of lots in the town of Johnsville, in the county of 
Plumas, state of Califomia. The plaintiflf claims title under the 
Mammoth Gold Mining Company, to which a patent was issued on 
the l8th of May, 1877. The patent purports on its face to hâve 
been issued in pursuance of the Revised Statutes of the United 
States upon an entry made by said mining company March 17, 1877. 
In fact, however, the land was applied for by John B. McGee and 
James M. Thompson Àugust 30, 1867. The location, therefore, is 
clauned to hâve been made under the act of July 26, 1866. Under 
this act no location could exceed 200 feet in length along the vein 
for each locator, with additional claim to the discorerer. ' Laterally 
it could be extended to conform to local laws and customs, but in no 
case could çoyer more than one vein or Iode. Subséquent laws con- 
fined the width to 300 feet. If the plaintifl's patent be so con- 
fined, it does not cover the lot in possession of défendants; hence 
the contention is as to the width plalntifl is entitled to claim. 

The législation in regard to the location of mining claims consista 
of the said act of July 26, 1866, and an act passed May 10, 1872, en- 
titled "An act to promote the development of the mining resources 
of the United States," and chapter 6 of the Revised Statutes. The 
act of May 10, 1872, repealed that of July 26, 1866, and was itself 
superseded by the Revised Statutes. The latter, however, as the act 
of May lOth did, preserved the essential rights obtained prier 
thereto, but distinguishes, as the act of May lOth did, between the 
length and width of claims; the length by the foUowing language: 
"That mininsr èlaims ♦ ♦ • heretofore located shall be gov- 
erned as to length along the vein or Iode by the customs, régulations, 
and laws in force at the date of their location;" the width by the 
foUowing: "Nb claim shall extend more than 300 feet on each side 
of the middle vein at the surface. * * *" Section 2320. The 
provision for the width of claims is as clearly universal as the pro- 
vision for the length, and each complètes the other. Omit either, 
and there is defect. 

PlaintiflE's counsel contends that the provision for the width of 
claims applies only to subséquent locations, and that section 2328 
of the Revised Statutes reserves to plaintiff the provisions of the act 
of July 26, 1866. Section 2328 of the Revised Statutes is as foUows: 

"Appllcattons for patents for mining daims under former laws now pending 
may be prosec^ited toa final décision ta the gênerai land office; but in Buatx 
cases where adverse rights are not affected thereby patents may issue in pur- 
suance of the provision of this chapter, and ail patents for mining claims upon 
velns or iodes heretofore issued shall convey ail the rights and privilèges con- 
ferred by this chapter where no adverse rights existed on tlie tenth day of 
May, eighteen hundred and seventy-two." 
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It is not contended that plaintiïï's interests were so far rested that 
by that act congress had no power to limit or vary them. We shall 
assume, therefore, that congress had this power, and, having it, we 
think it exercised it in the provisions we hâve quoted. The lan- 
guage of the section of the Revised Statutes must be confined to pre- 
serving the application, and of ail rights except the size of the claim, 
— ^length and width of it. Ail the provisions of the statutes would 
not otherwise be given efifect. The land department, therefore, had 
no power to issue a patent for a greater width of land than 300 feet, 
and the patent in this case in excess of 300 feet is void. Doolan v, 
Carr, 125 U. S. 624, 8 Sup. Ct. Eep. 1228, and the other décisions 
cited in the opinion of the leamed judge who tried the case in the 
circuit court. 

The plaintiff, however, urges that the défendants are his tenants, 
and therefore estopped to deny his title. If the fact is true, there is 
no doubt about the law, and we hâve no désire to weaken its flrm- 
ness. The évidence was presented through the médium of a stipu- 
lation, from which it appears that there are three classes of défend- 
ants: First, those who, subséquent to the date of the patent, in the 
language of the stipulation, "paid a small sum as rent to the Sierra 
Buttes Company for the privilège of occupying said premises;" sec- 
ond, those who entered since 1883 with the express permission of 
said Company; third, thOse who entered without asking permission, 
but with the understanding that said corporation did not object to 
the occupation of village lots, provided its use and enjoyment of 
the patented premises were not interfered with. The Sierra Buttes 
Company was the immédiate predecessor of the plaintiff, and there 
is no proof that it ever had possession of the land which défendants 
occupy. As to the first class, it will be obsérved, they paid a small 
sum in 1883 as rent. For what period it does not appear, or under 
what circumstances, nor for what premises. Was it for past occu- 
pation, or for a future occupation? Was it for a period expired, or 
for one which has not yet expired? And for what premises? The 
défendants in this class were in possession at the time the small 
sum was paid, and we think the stipulation is too meager to justify 
the inference that they were tenants of plaintiff six years after- 
wards, and bound to yield a possession which they did not receive 
from him or those under whom he claims, and whom it does not 
appear they recoîmized afterwards, and who never had the title or 
right to possession. The défendants in the other two classes are not 
distinguished, and. as we cannot hold that a floating understanding 
that the company did not object to the occupation of town lots made 
it the landlord of ail who took possession with a conséquent estoppel 
to question its title, even if express permission would hâve that 
effect, we cannot reverse the judgment. It was appellant's duty to 
distinguish the classes, and to identify the défendants composing 
each. If there was error affecting plaintifif's rights as to any of the 
défendants, the record should enable this court to apply the remedy 
as to them. As the record does not do this, the judgment must be 
affirmed as to ail. Judement is therefore afflrmed. 
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PINSON V. ATÇHISON, T. & S. F. R. 00. 

(arcult Court, W. D. Missouri, W. D. Mardi 18, 1883.) 

1. CosTS— Taxation— Dépositions. 

Whére a nonresldent wltness, whose déposition has been taken, attends tn 
person and testifles on the trial, thé costs for taMug bis déposition cannot 
be taxed. 
S. WiTNESs— Fées— MiLBAGE. 

It is a settled rule of practlce for the fédéral courts to allow witnesses 
their mlleage and per diem fées wltere they attend and testify at the 
request of one of the parties, although no subpoena was Issued. The 
Vemon, 36 Fed. Rep. 113, followed. 
8. Same, 

Where the witnesses corne from wlthout the state at a greater distance 
than IQO miles, they are entttled to clalm for mlleage for the distance of 
100 mQes, and no more, and also thelr per diems. 

At Law. Action by George E. Pinson against the Atchison, 
Topeka & Santa Fe Eailroad Company. Motion by plaintiff to 
retax xxists. Sustained in part, and overruled in part. 

Adi^ms & Windiate, for plaintiff. 

Gardiner Lathrop aûd S. W. Moore, for défendant. 

PHILIPS, District Judge. This is a motion by plaintiff to retax 
costs. Objection is made to the taxation of costs for certain déposi- 
tions of nonxesident witnesses taken on behàlf of the défendant. As 
it appears that thèse witnesses attended in person and testifled 
on the trial, the objection is well taken, and the same is sustained. 

The mileage and per diems, of the f ollowing witnesses taxed against 
the plaintiff, to wit, S. L. Thomas, Bruce Davis, Thomas F. Jones, 
are objected to, on the grounds that the said witnesses did not at- 
tend in obédience to a subpoena from court, and because they 
did not attend for the number of days charged for, and for the 
f urthér reason that said witnesses resided out of the state, and 
at a greater distance than 100 miles. It is a settled rule of 
practice for the fédéral courts to allow witnesses their mileage and 
per diem fées where they attend upon court and testify at the re- 
quest of ohe of the parties, although no subpoena in fact was 
issued from the court. The Vemon, 36 Fed. Eep. 113; Andersen v. 
Moe, 1 Abb. (tr. S.) 299; U. S. v. Sanborn, 28 Fed. Eep. 299. 

In, respect of the question raised as to the right of witnesses to 
mileage when, they come from without the state a greater distance 
than 100 miles, there does not appear to hâve been any direct ad- 
judication in tiiis circuit. The statute (section 876) provides that 
"subpoenas fôr witnesses who are required to attend a court of the 
United States in any district may run into any other district: pro- 
vided, that in civil causes the witnesses living out of the district 
in which tjie court is held do not live at a greater distance than 
one hundred miles from the place of holding the same." There is 
a diyersity of opinion and ruling in the différent circuits. In the 
first circuit ît has been held for half a century that the successful 
party was entitled to hâve costs taxed for the mileage of witnesses, 
regardless of the distance they came, or of the fact that they came 
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from out of the district, (Prouty v. Draper, 2 Story, 199; Wliipple 
V. Mamifacturing Co., 3 Story, 84; Hatkaway v. Eoach, 2 Woodb. 
& M. 63-73;) and the rule of that circuit was aifirmed by Mr. 
Justice Gray ia U. S. v. Sanbom, 28 Fed. Bep. 299. Mr. Justice 
Story, however, conceded that, under the state practice in Massa- 
chusetts, nuleage for the witness could only be taxed from the 
line of the state. In the second district the opposite rule obtains. 
Anon., 5 Blatchf. 134; Beckwith v. Easton, 4 Ben. 357; Buffalo Ins. 
Co. V. Providence & S. S. S. Co., 29 Fed. Kep. 237; The Léo, 5 Ben. 
486. This ruling has been followed in the ninth circuit. Spaulding 
V. Tucker, 2 Sawy. 50; Haines v. McLaughlin, 29 Fed. Eep. 70. This 
question was thoroughly considered in the case of The Vernon, 
supra, by Brown, J., now one of the associate justices of the suprême 
court, who maintains that, where the witness cornes from without 
the state at a greater distance than 100 miles, he is entitled to 
daim for mileage for the distance of 100 mues, and no more, and, 
of conséquence, his per diems. On considération I am of the 
opinion that this is a proper and équitable construction of the 
statuts. While it is true the party calling the witness has the 
right, under section 863 of the statute, to talœ his déposition de 
bene esse, he ought not, in justice, in every case to be held to that 
course at the risk of paying the entire cost of the witnesses for per 
sonal attendahce. Every lawyer and court knows, from observa- 
tion and expérience, the impoi-tance and advantage, and some- 
times the necessity, of the personal présence of the witness at the 
trial. It is sometimes difQcult and impossible to get so fuU, ex- 
plicit, and perspicuous statement of facts from the witness through 
a déposition as it is by his examination before court and jury. 
Questions and incidents of facts may arise on the trial, which could 
not be reasonably anticipated by the party tating the déposi- 
tion in advance, which could be successfuUy and truthfuUy met by 
the witness when présent in court. The party ought, as a matter 
of right, if he prefers to hâve the personal attendance of the wit- 
ness, to be permitted to bring him at his own expense to the jKiint 
of 100 miles distance from the court, and hâve the cost of mileage 
therefrom to the court taxed the same as if the witness resided 
within the 100 miles. It is also but a reasonable construction of 
this statute, perhaps, as suggested by Judge Brown, that the court, 
upon previous application, being satisfied of the imperative neces- 
sity of the présence of the witness in court, could authorize a sub- 
poena to go for a greater distance than the 100 miles. Such prac- 
tice would be the exception to the rule, and should be rarely, 
and always cautiously, applied. 

There is no évidence before me in contradiction of the affldavits 
of the witnesses as to the number of days they attended upon the 
court. The objection, therefore, as to the mileage and per diems 
on thèse witnesses, is overruled, except as to the mileage beyond 100 
miles. 

Objection is flnally made to the fées taxed as costs for the fol- 

lowing witnesses, S. Marlow, John E. Eouse, 8. D. Irwin, on the 

grounds that the witnesses did not attend for the number of days 

claimed for, and because they did not testify at the trial of the 

v.64F.no.3— 30 



466 FEDERAL REPOETEB, Vol. 54. 

cause, and beeause they did not attend court in obédience to its 
subpoena. There is no évidence In support of this motion to con- 
tradict the affldavits of the witnesses as to tàe number of days' 
attendance. The other two objections liaTe already been met in tbe 
foregoing part of this opinion. Objections as to tbese witnesses are 
overruled. 



SCHNEIDER v. NEW ORLEANS & 0. R. R. 

(Circuit Court, B. D. Loulslana. March 8, 1S93.) 

No. 12,162. 

Stbkbt Railwats— Injtjbihs to Passbngbk— Contribtjtort Neglisence. 

It is not négligence, per se, for a passenger in a street-railway cai 
operated by electricity according to tlie "troUey" syst&m to rest lier arm 
upon the slll of an open window. 

At Law. Pétition by Mrs. Eiizabeth Schneider against the New 
Orléans & Carrollton BaUroad to recover damages for injuries sus- 
tained. On exceptions to the pétition. Overruled. 

E. Howard McCaleb, for plaintiffi. 
John M. Bonner, for défendant. 

BILLINGS, District Judge. This case is submitted upon the 
pétition and exception of no cause of action. The suit is for viola- 
tion of défendants obligation as a carrier, in not carrying plaintifC 
safely upon a car operated by electricity. She avers that 
she was injured by her arm coming in contact with a post 
ereçted by the défendant In connection with the new "trol- 
ley" System, — ^the alleged fault in the érection of the post 
beïng that it was placed too near the car; and an additional fault 
is alleged in the construction of the switch. The position taken by 
the défendant in the attempt to maintain its exception is that the 
plaintiff having averred in her pétition that she rested her arm upon 
the window sill, the window being open, she has averred négligence. 
The cause of the accident seems to hâve been contact with the trol- 
ley post. The négligence of the défendant is charged to hâve been 
too close proximity of the post to the car, and a badly construeted 
switch, whereby the post came in contact with the plaintiffs arm. 
The averment of the plaintiff is as foUows: 

"That the weather was warm, and the Windows In sald car were ralsed 
and open when the petltioner got in and took her seat, and afterwards she 
rested her arm upon the window sUl." 

The défendant is averred to be a corporation operating a street 
railway through and over the streets of the city of New Orléans. 
The question presented by the exception is: Is it négligence, per se, 
for the plaintiff, who was a passenger upon a street-railway car, to 
rest her arm upon the sill of a window which was open? 

It is not necessary to consider whether it would, in law, make any 
différence if the car had been a steam-railway car; for the authori- 
ty upon which I shall décide the question was a décision where the 
injured party was a passenger upon the latter, and the passenger 
upon a street car would be held to certainly no greater degree of 



SCHNEIDER V. NEW OELEANS & C. B. B. 467 

caution. The suprême court of Louisiana liave decided that it was 
not contributory négligence in a plaintiff who, when a passenger 
upon a street-railway car, "rested his arms upon the sill of an open 
window, out of which his elbow projected a few inches." Summers 
V. Eailroad Co., 34 La. Ann. 139. It is to be observed that the Sum- 
mers Case goes further than this case, for not only was the arm rest- 
ing upon the sill, but the elbow projected a few inches. In RaUway 
Co. T. Underwood, (Ala.) 8 South. Eep. 116, (page 117,) the cases are 
collated by the court, and the court are of opinion that the weight 
of authority is contrary to the Summers Case. The opinion in the 
Summers Case was delivered by one of the most leamed judges who 
hâve sat on our suprême bench, Mr. Justice Fenner. It was 
with référence to street cars, and the ground of the décis- 
ion is that street-railway companies were bound to know the 
habits of passengers; and where those habits were consistent 
with safety, provided the carrier had used the précautions usual 
and easily possible, the indulgence of them on the part of 
passengers was not négligence, per se. When the contract for 
carriage is for transportation within the limits of a city, upon a 
street railway which lies whoUy within the city, I am inclined to 
the opinion that the décisions of the suprême court of the state 
within which the city was situated are a rule of property, within 
the act of congress, and would be obligatory upon the courts of the 
United States, with référence to similar contracts arising within the 
state. But it is unnecessary for me to décide whether the Summers 
Case would conclude this court, because this case is not the Sum- 
mers Case, as no protruding or projecting of the arm outside the 
window is averred, but simply the resting of the arm upon the sill. 
It is true there could not hâve been the injury which was caused by 
contact with the trolley post or pôle unless the arm, at the time of 
the accident, protruded outside the window; but the substance of 
the plaintiff's pétition is that her act consisted of, and was conflned 
to, resting her arm upon the sill of an open window, and that the 
contact of her arm with the post was the resuit of the négligence of 
the défendant. Of course her arm must, at the time of the contact, 
hâve been extended outside of the window, to hâve encountered the 
post; but this causing of the thrusting out of the arm was contrib- 
uted to by her only to the extent of rendering it possible by her rest- 
ing it upon the sill. Under the doctrine of contributory négligence, 
as established by the suprême court of Louisiana, this would not 
be négligence. If the décisions of the state court of last resort are 
conclusive upon the fédéral courts upon this question, then the act 
of the plaintiff was not, per se, négligence. 

If, on the other hand, the question as to the meaning of the con- 
tract for transportation or carriage on street cars within a city 
whoUy within a state belongs to that class of questions which are to 
be viewed as gênerai, and not local, then the suprême court of the 
United States seems to hâve decided the précise question presented 
by the exception, and to hâve held that the resting of the arm upon 
the window sill of an open window is not contributorv négligence. 
Farlow v. Kelly, 108 U. S. 288, at page 289, 2 Sup. Ct.'Eep. 555, at 
page 556, the case is stated: 
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"Kelly [Ihe plaintiff] was a pasisenger, and had a seat near an open win- 
dow. Havlng a severe headache, he placed his right elbow on the sill or 
base of the open window, and rested hls head upon his hand. The forward 
rlght-hand corner of the coach in which KeUy was ridiag struck a freight 
car, and jarred hls elbow from the whidow ^11 outward over the window 
sUl, and outside the car, brlngmg hls forearm ïd contact wlth the freight car." 

At page 291, 108 U. S., and page 557, 2 Sup. Ct Eep., the court say: 

"In Dur opinion, It was not contributory négligence for KeUey, under the 
clrcumstances, to ride with his elbow on the sUl of the open wladow," 

I think this last case eo closely resembles the case made by the 
pétition hère as to be undistinguishable from it. True, Farlow v. 
Kelly Avas a case arising on a steam-railway car; but, when there 
has been a distinction attempted between négligent acts of passen- 
gers on steam cars and those on horse cars, given acts of exposure on 
the part of the steam-car i)assenger are, in the words of Mr. Bishop, 
(Bish. Noncont. Law, § 1116,) "deemed the more recriminatory," on 
account of steam power being more difScult of control than horse 
power. The measure of négligence on the part of passengers in 
taking this or that position could not be more exacting on electric 
cars than upon steam cars. My conclusion, therefore, is that, 
whether the law of this case is to be derived from the décisions of 
the State or the United States suprême court, the exception must be 
overruled. 



SOUTHERN PAO. OO. v. HAMILTON. 

(Circuit Court of Appeals, Ninth Circuit. January 30, 1893.) 

No. 48. 

1. Tkial — Motion to Instkuct for Défendant— "Waiybe of Objections. 

Where a défendant, at the close of plamtlff's testlmony, moves for an 
instruction to the jury to flnd in his f avor, and the court dénies the motion, 
the subséquent introduction of testlmony by défendant walves ail objec- 
tions which he mlght hâve made to the niling. Eailroad Go. v. Hawthorue, 
12 Sup. Ct Rep. 591, 144 U. S. 202, foUowed. 

a. Cabribrs — Ejectment of Passengers by Oonstable. 

A passenger refused to slgn his rallway ticket, thus vlolating its pro- 
visions, and rendering it void, and drew a pistol to reslst an efCort on the 
part of the conductor to eject him. He was .«ifterwards arrested, on com- 
plaint of the rallway company, and removed from the train, by a con- 
stable, who after such removal kept Mm in Irons for 20 minutes 
before procurlng a warrant. The passenger was acquitted in a crim- 
laal prosecution whereln the rallway oompany's agent swore to the com- 
platat. In a suit by the passenger against the company the constable 
testified that he acted merely as a peace oflicer, and on Information that 
a pistol had been drawn. Èeld, that an Instracton that, if the company 
caused the arrest merely to eject the passenger from the train, the con- 
stable was its spécial agent for that purpose, for whose unnecossary vio- 
lence the company would be responslble, was erroneous, since it faUed to 
dtscrlminate betwen the acts of the officer while removlng the passenger, 
and afterwards; and where such passenger, havlng suffered no great bodlly 
harm, recovers $44,000 for hls injuries, the verdict, although reduced by 
the trial judge to $15,000, should be set aside, as influenced by the errone- 
neous Instruction, and a new trial ordered. 

8. New Trial — Verdict against Evidence. 

Where the évidence offered for the party for whom a verdict is ren- 
dered, concedlng to It the greatest probative force t» which, according to 
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the law of évidence, It Is falrly entltled, Is Insufflcieat to support the ver- 
dict, the coTii't sliould set aside the verdict, and grant a new trial. Pleasants 
V. Fant, 22 Wall. 120. followed. 

4. Exceptions— Bill of— Whbn and How Takbn. 

Where a party's exceptions are reduced to form, and filed with the dcrk 
at the trial, before the jury retires, and a formai bUl of exceptions, tiled 
within the time granted by the court, is afterwards settled and approved 
by the court as containlng a correct statement of the case, the writ of 
error should not be dismissed because of a fallure to comply with the rulea 
of the trial court, for such court may suspend its rules, or except a par- 
ticular case from thein, to subserve the ends of justice. U. S. v. Breitling, 
20 Hov?. 252, foUowed. 

In Brror to the Circuit Court of the United States for the Dis- 
trict of Nevada. 

Action in the district court of Humboldt county, Nev., by Asa 
M. Hamilton against the Southern Pacific Company to recover 
for injuries inflicted in ejecting plaintiff from defendant's train. 
Défendant removed the cause to the. fédéral circuit court, where 
judgment was given for plakitiff. Défendant brings error. Ke- 
versed. 

Baker, Wînes & Dorsey, for plaintiff in error. 
J. H. Macmillan, (William Woodbum on the brief,) for défendant 
in error. 

Before McKENNA and GILBEET, Circuit Judges, and 
KNOWLËS, District Judge. 

McEGENNA, Circuit Judge. The défendant in error, Hamilton, 
purchased in Denver, of a broker, a flrst-class, unlimited ticket 
for San Diego, via San Francisco. The broker was not an agent 
of either of the companies over whose Unes the ticket ptu^orted 
to be good for a passage. It was primarily issued by-the Union 
Pacific Eailroad Company, and was what is called a "Contract 
Ticket," which is explained as one issued for a continuous passage 
over two or more roads, as distinguished from a ticket issued by 
one road, and conflned to it, the former only being good in the hands 
of the original holder, when attested by his signature, and the latter 
good in the hands of any holder, being transférable. There was 
a distinction made in the case between limited and unlimited 
tickets; the distinction, however, being one only of time; the latter 
being good until used. The ticket purchased by Hamilton had 
printed on it the f oUowing conditions, among others : 

'■(3) * * * If presented by any person other than the original holder, 
this ticket is vold, and conductor vrill take up, and coUect full fare. * * • 
(61 The holder wiU wrlte lils or her signature when requlred by conductors 
or agents." 

Immediately above the space marked for the signature of the 
holder are the following words: 

"I hereby agrée to ail the conditions of the above contract' 

The ticket was in the form adopted by the companies, and the 
enforcement of the condition requiring the signature of the holder 
k^ conductors or agents was necessary to enable the company who 
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accepted it, if other than the issuing company, to collect its share 
of passage money from the issuing company. 

In regard to tiiese conditions t£e court below héld, and instructed 
the jury: 

"That rallroad companles hâve tho right to adopt and enforce reasonable 
rules and régulations tor the safe, oonvenient, and orderly conduct of their 
business. * * * It the holder of a vaUd railroad ticket refuses to comply 
with any reasonable rule or régulation, • * • when requested so to do by 
the agents or conductors of such company, the company has the right to eject 
him from the cars, using only such moderate force as may be neoessary to 
secure hls removal. ïou are instructed that the défendant, the Southern 
Pacifie Company, and the Union Pacific Company, had the right to adopt the 
form of tlcliet to be sold and used over each other's Unes, and that in selling 
the ticket in question the Union Pacific Company acted as spécial agent of the 
défendant, and the défendant was not bound to honor the ticket unless it 
was In the form, and issued in the manner, agrced upon by both parties, or 
by the défendant. In purchaslng a ticket from a person who was not an 
agent of the railroad company, the plalntlff was bound to examine the ticket, 
to see if It was genuine, and to read the conditions printed thereon, and would 
be bound by the reasonable conditions and rules so printed. The fact that the 
ticket was purchased from a ticket broker, who was not authorized by the 
railroad company (défendant) to sell the same, does not conf er upon the pur- 
chaser any greater right or privilège than if he had purchased a ticket from a 
regular or spécial agent of the railroad company." 



Ajad, constming the ticket, the court further said: 



"So far as this ticket is concemed, It Is a flrst-class, unlimited ticket, subject 
to the conditions whlch are printed on its face. The thlrd,— and tliis is 
most material: 'If not so used, and if more than one date Is canceled, or if 
presented by any person other than the original holder, this ticket is vold, and 
conductor will take up and collect full fare.' That appUes to the ticket in 
elther form. If the ticket was used as a second-clasis or a llmited ticket, 
and if more than one date Is canceled, it would apply to certain conditions 
of the ticket; or. If presented by any person other than the original holder, 
this ticket is void, and conductor will take up and collect full fare.' That 
applles to the whole ticket. » * • The next condition is: 'The holder will 
Write hls or her signature when requlred by conductor or agent.' Then there 
is another clause whlch has not been referred to, and has no beariag. This 
ticket, you wlU notice, bears upon its face, first, a blank space, and then the 
Word, 'Signature,' and it Is signed by the agent of the Union Pacific Company. 
I Instruct you that the teetimony In this case is that that form of ticket was 
adopted by the two companles, and that they were requlred, in order to 
make that ticket good over other Unes than their own,— the party selUng it 
must require the purchaser to attach hls signature. And, If he accepted the 
ticket without cignlng It, he, nevertheless, would be bound by that rule when 
he reached the Une of the défendant company. It necessarily foUows from 
what I hâve already said that the ticket whlch waa presented by Hamilton at 
Ogden was not such a ticket as défendant, the Southern Pacific Company, was 
bound to honor. And if you beUeve that the agents of the company, at the 
time he went upon their train, notified him that the ticket, In that form, 
was not such as they were entltled to honor, and that unless he signed hls 
name he would not be allowed to travel upon it, or, in other words, that he 
would hâve trouble with the conductor, the conductor had the right to request 
him, on the présentation of that ticket, to sign hls name. That was the only 
objection made to it. If he had signed his name, the testimony is that he 
would hâve been allowed to travel upon that ticket as a flrst-class, unUmlted 
ticket. If he refused to sIgn his name, pay hls fare, or leave the train, then 
the conductors or agents of the défendant liad the right to use as much 
force as was neoessary, and no more. In order to remove him from the train." 

Thèse instructions state the law clearly and correctly, and the 
plaintifl in error finds no fault with them, but urges that the 
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court erred in refusing, at the dose of the plaintiffs testimony, 
to instruct the jury on its motion to flnd a verdict for it, and agaia 
erred by submitting to the jury, as a mixed question of law and 
fact, the agency and circumstances of the plaintiff's removal from 
the train. 

The ârst error claimed, however, was waived by défendant, by 
introducing testimony. To bave availed itself of it, it should hâve 
rested its case. EaUroad Ck). v. Hawthorne, 144 U; S. 202, 12 Sup. 
et. E6p..591, and cases cited. 

To pass on to the second claim of error, needs a considération 
of the testimony. The plaintiff was removed from the train at a 
town called Lovelocks, in the state of Nevada, by a constable 
acting on complaint of an agent of défendant; and if there is 
any évidence that the offlcer acted as agent of the company, in the 
sensé stated in the instruction, the instruction must be sustained. 
The ruie in an appellate court is stated by Jxistice Lamar in In- 
surance Co. T. Ward, 140 U. S. 91, 11 Sup. Ct Hep. 720: «We 
hâve no concem" the leamed justice said, "with questions of fact, 
or the weight to be given to the évidence which was properly admit- 
ted," citing a number of cases. But in Pleasants v. Fant, 22 Wall. 
120, et seq. the court say, (Justice Miller rendering the décision:) 

"That in every case, before the évidence U left to tlie jtiry, there Is a 
proliminary question for the judge, not whether there Is Uterally no évi- 
dence, but whether there Is any, upon whlch a jury can properly proceed 
to flnd a verdict for the party producing It, upon whom the onus of proof Is 
imposed. • • • It is the duty of a court, ta its relation to the jury, to 
protect parties from vinjust verdicts, arising from ignorance of the rules of 
law and of évidence, from impulse of passion or préjudice, or from any 
other violation of hls lawful rights in the conduct of a trial. This Is done by 
maklng plaln to them the Issues they are to try, by admlttlng only such évi- 
dence as ta proper ta thèse issues, and rejecttag ail else; by Instructtag them 
in rules of law by whlch that évidence is to be examtaed and applied; and 
finally, when necessary, by setttag aslde a verdict which is unsupported by 
évidence, or contraiy to law. In the discharge of this duty It is the provtace 
of the court, either before or after the verdict, to décide whether the platatiff 
bas given évidence sufflclent to support or justlfy a verdict ta hls favor,— not 
whether, on ail the évidence, the preponderattag weight is in his favor, (that 
la the bustaess of the jury,) but oonceding to ail the évidence ofCered the 
greatest probative force whlch, according to the law of évidence, it is fairly 
entltled to, is it sufflclent to justlfy a verdict? H it does not, then it is the 
■duty of the court, after a verdict, to set it aslde, and grant a new triaL" 

The charge excepted to is as foUows: 

"A peace offlcer who, ta response to the tavitatlon of the regular agents of 
the Company, asàsts ta ejecttag a passenger, beoomes a spécial agent of the 
Company for that purpose, and is subject to the same rule ta regard to ex- 
cessive violence ta executlng the régulations of the compauy. The question 
as to the cause of platatlff's arrest at Lovelocks is a mlied question of law 
.and fact. If the jury belleve from the évidence, from a considération of ail 
the attendant and surroundtag circumstances, as testlfled to by the varions 
witaesses upon this trial, that the agents of défendant caused the arrest of 
plaintiff to be made by a peace offlcer at Lovelocks stmply as a means to the 
end of ejecttag or removtag platatiff from the car, on the ground that he had 
refused to sign his name, pay his fare, or leave the car, then such offlcer 
should be treated as a spécial agent of the défendant, for that purpose, and 
the défendant would be llable for his acts ta the same manner, and to the 
same extent, as tf the offloer's acts had been committed by a regular agent 
of the défendant" 
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What is the évidence as to the offloer's agency, and as to tlie 
force lie used, and the defendant's connection witii it? Tke court 
left no other issues to the jury. Under its instructions the défend- 
ant had a right to remove him. Its responsiMity was only for 
the manaer and degree of it, to be judged of by the circumstances. 
HamUton got on the train at Denver. "I was iiien on my journey," 
he testifled "to Portland, Or., but I had business in San Francisco, 
and that is the reason I went that way. • » • i had no idea of 
going to San Diego, but I travel a great deal, and may go to San 
Diego at any time, or to any other portion of the country." Hethought 
tte price of a ticket to San Francisco was the same as he paid for the 
ticket to San Diego. His baggage was checked to San Francisco. 
The conductors of the Union Pacific Baih-oad Cîompany did not 
object to the ticket, but the agent of the Central Pacific notifled 
Mm before he boarded the train that he wo\ild hâve to sign the 
ticket; and conductors of the train not only requested Mm to 
sign it, but unportuned him, — ^Lndeed, coaxed him, — one offering to 
do it for him when he said he could not writei, but desisted by 
threats of arrest for forgery; and one showed him a telegram from 
T. H. Goodman, gênerai ticket agent at San Francisco, wMch 
read, *TJse passenger as if he had no ticket" Indeed, he was 
treated with exemplary considération and patience. He was al- 
lowed to ride from Ogden to Lovelocks, was not disturbed at night, 
and he says, up to the time of the struggle with Mr. DerbysMre, 
the conductors were gentlemanly to him. Finally, DerbysMre, who 
was the tMrd conductor from Ogden, told him he was going to 
put him off, telling Mm to put on his shoes; he then having 
Ms slippers on. The conductor and a brakeman attempted to re- 
move Mm, but his résistance defeated them, and the conductor 
sent for other train hands. The plaintiff drew Ms pistol from his 
valise, and climbed up on the back of the seat, between the curtain 
rail, he says, and the top of the car; threw his arm over the curtain 
raU, with the pistol pointing to the ceUiug. The train men came 
to the door. "At that time," plaintiff further testifled, "I had 
my gun pointed at the oeillng. I said: *I don't want any of you 
men to bother me. I hâve a right hère, and I want you to keep 
away from hère, or probably you will get hurt. I hâve been worked 
up and bothéred about this untn I don't know, hardly, what I am 
doing. Now, keep away,' — or words to that effect. That is about 
what it meant, but may be not the exact words." 

But it is not necessary to detaU the testimony. It shows clearly, 
and there is no contradiction, that it was his duty to sign the ticket; 
that he was repeatedly requested to do so, the conséquence of 
refusai being plainly stated to him; that, for illégal purposes of 
Ma own, he refused; that he resisted, by force, efforts to remove 
him, and intended to so resist, and flnally exMbited a pistol, saying 
"that he intended to protect himself against any further bother 
from you folks," — ^meaning the train hands; that he was excited. 
"They seemed to hâve worked Mm up," one witness said. And he so 
far impressed the passengers that one of the passengers said, "My wif e 
made to run ont, • * • and everybody made a break to run." 
He tumed around, and said, further signifyùig his pmrpose, "You 
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nœd not get frightened. I am not going to hurt you. I know 
kow to handle a pistol, and I am going to protect myself." Tkere 
was no further effort made by tlie conductor or train hands to re- 
move liim, but the conductor telegraplied to Mr. Whitehead, tke 
division superintendent at Wadswortib, "that a man had pulled 
a pistol on Mm, — a six shooter, he thlnks he worded it, — and asked 
to liave kim taken off at Lovelocks." And Wkitekead telegrapked 
to tke agent at Lovelocks sus follows: "Conductor Derbyskire, 
on No. 4, wires me tkat a man on kis train kas dravsm a six skooter 
on kim. Hâve an ofiBcer on kand wken No. 4 arrives." Tke agent 
àt Lovelocks eitker skowed tke telegram to an officer at Lovelocks, 
by tke name of Couzzins, and wko was called as a witness by plain- 
tiff, or told kim its contents. He testlûed ke acted on account 
of it, as an officer, selecting one Tifner as an assistant. Tifner 
was not an employé of tke company. He armed kimself because 
Derbyskire told kim tke man was a little wUd, and had a six 
ekooter about a foot long. He found Hanulton in tke smoker, and 
arrested kim by putting tke kandcuffs over his rigkt hand, and 
grabbing kim by tke left, and by telling kim tkat ke (tke officer) 
wanted kim. He tkrew up kis kands, and said, "Mr. Skeriff, I 
make no résistance wkatever." 

Tkis is tke testimony, and if it does not bring tke case witkin 
tke opinion of tke suprême court in Pleasants v. Fant, supra, it 
does not leave it far witkout it. 

If not a trespasser from tke beginning, tke plaintiff became one 
^wken ke refused to sign tke ticket. He resisted removal, drew 
a pistol, and said ke was "going to protect kimself." Protect kim- 
self against wkat? Presumably, against signing tke ticket wkick 
it was kis duty to sign; protect kimself against kis removal from 
tke train, wkick tke company kad a rigkt to require. Was ke 
in eamest, or was ke pretending? It is not material wkick. 
Wken a man draws a pistol, ke risks ail tke constructions of kis 
acts. Wkatever kis purpose, ke, at least, cannot complain if 
it be taken to be wkat ke tries to make it seem. Plaintiff's pur- 
pose seemed lawless, and supported tke supposition tkat ke refralned 
from worse because tke company, wkick was rigkt, yielded to kim, 
wko was wrong. It is difflcult to imagine wkat duty tke company 
omitted, wkat more it could kave done tkan it did do, unless it 
be keld that its rigkts disappeared witk tke appearance of plaintlÊE's 
pistol, and tkat tke pistol gave kim a claim to ride wkick his 
ticket did not. Tke company kad eitker to submit to kis imposition, 
or oppose force to force, or appeal to an officer of tke law. It 
ckose tke latter. Did it do wisely, considering wkat was in its trust 
and responsibility? Or would it kave been wiser to kave met tke 
ckallenge of plaintiff's pistol by counter weapons, and risked a 
tragedy on its train, ratker tkan risk a skock to kis sensibilities by 
being bandcuffed and taken off by a peace officer? Wkatever answer 
tke testimony may justify to tkese questions, it seems clear to me 
tkat tke court was not justified in assuming tkat tkere was évidence 
to justify a finding tkat tke officer acted as agent of tke company, 
in tke sensé of tke instruction, or in tke sensé it was capable 
of being understood. Tke officer was plaintiff's witness, and ke 
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expressly testifled that he acted as an ofacer only, and from the 
statement that plaintifl had drawn a pistol on tlie conductor, 
which plaintiff had done. I do not mean to say that the Company 
may not be liable for the acts of the oflicer induced hy it, but I 
think that in this action there should hâve been a more caref ul dis- 
crimination of his acts in removlng plaintiff from the train from 
his acts afterwards, and it is impossible to resist the conclusion that 
the jury felt impelled by the instruction to confound the distinction. 
Its Terdict, which was for $44,750, cannot otherwise be explained. 
The court reduced tiie amount to $15,000, but, of course, this did 
not correct the grounds upon which it was based. That could only 
hâve been 4one by a new trial. How important the distinction 
was between the officer's acts when he removed plaintifl from the 
train, and his acts afterwards, is obvions from the testimony. He 
kept the plaintiff in irons for 20 minutes after the train departed, 
from his own volition, f onnaUy arrested him afterwards on a war- 
rant issued by a magistrats on a complaint made by the agent at 
Lovelocks, and detained him until he was released on bail. We 
do not think that the company is liable in this action for thèse 
acts of the offtcers of the state of Nevada, even though the com- 
panys agent swore to the complaint, or because plaintiff was 
acquitted, 

The défendant in error clalms that the writ of error in this case 
should be dismissed "because no bill of exceptions or statement, as 
required by the rules of the circuit court for the district of Nevada, 
in support of the motion for a new trial, was ever made or pre-^ 
sented to the judge of said court within the time required by the 
rules of practice thereof, or was ever filed in said coiu^, or settled, 
untU after the motion of the plaintiff in error for new trial was 
heard and denied." But the exceptions of the défendant were 
reduced to form and filed with the clerk at the trial, and before 
the jury retired, and a formai bill of exceptions filed within the 
time granted by the court. It was afterwards settled and ap- 
proved by the court as containing a correct statement of the case. 
Besides, it is vrithin the power of the court to suspend its own rules, 
or to except a particular case from them, to subserve the purpose 
of justice. U. S. V. Breitling, 20 How. 252. See, also, Dredge v. 
Forsyth, 2 Black, 568, and Kellogg v, Forsyth, Id. 573. 

Judgment is reversed and a new trial ordered. 



GtTLF, 0. & S. F. BY. CO. v. JOHNSON. 

(Circuit Court of Appeals, Elghth Circuit January 27, 1893.) 

No. 150. 

1. Railroad Companies—Nbslioence—Pikbs— Evidence. 

In an action agatnst a railway company for the loss of hay and grass by 
reason of the négligent escape of fire from its locomotives, évidence is ad- 
missible that both before and after the injury complalaed of defendant's 
engines had set fire to grass and other combustible matter In the imme- 
^ate Tidnity of plaintlfl's premlsea, and similarly situated. 
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% SaME— SUFFICIENCT OF ErTOENCB. 

Several of defendant's trains passed plaJntlfC's premlses on the day of 
the fire, and defendant's testimony Aowed that some of its engines wero 
In good and some in bad order. It also attempted to sbow tliat if any of 
them caused the fire it could hâve been only a partioular one, which was 
provided with the most approved spark arrester, and was otherwise in 
good order and condition. HeU, that the Jury was justlfied in finding that 
the lire was caused by an englne other than the one specifled. 

8. SAMB — CONTRIBUTOKT NEGLIGENCE. 

An occupant of land adjoinlng a raJlway is not bound to protect a hay- 
stack 250 yards from the Une of road from sparks from passing engines, 
either by maMng flre guards or by plowing around it Nor Is it contrltou- 
tory négligence to leave the land between the stack and the rallroad traok 
In its natural condition. 

4. Bamb— Indian Titlb— Indian Tbbritokt. 

One occupylng land under an eight-years contract with a citizen of the 
Chickasaw Nation may recover for loss of orops, occasioned by the négli- 
gent escape of sparks from a railway engtne, although a law of the Nation 
may prohlbit its citizens to grant lands for a longer term than one year; 
for occupancy and possession of land are sufflcient to enable one sufleiîng 
loss of crops by reason of the escape of sparks from passing enghies to 
malntaln an action therefor. 

6. Same— KrLLTNO Stock— Dutt dp Bnginbbr. 

Under the Ârkansas laws in force in the Indian Territory It is the duty 
of a railway engineer to keep a lookout for stock upon the track, and to 
use reasonable care to avoid Injuring or killing the same when discoTered. 
BaUway Co. v. Washhigton, 1 O. O. A. 286, 4 U. S. App. 121, 49 Fed, Rep. 
347, f ollowed. 
fi. Appeal — Rbvibw— Qbnbhal Exceptions to Instructions. 

"Where a charge, or any part thereof, contains distinct propositions of 
law, a gênerai exception to it will be overruled if any one of suoh propo- 
sitions is unobjectionable. 

7. Bame — Décision — Rbmittitub. 

ror a trifling error in Computing Interest the court wlll not reverse, but 
wiU direct a remittitur. 

In Error to the United States Court in the Indian Territory. 

This action was commenced in the United States court in the In- 
dian Territory, third diTision, by W. H. Johnson, the défendant in 
error, against the Gulf, Colorado & Santa Fe Éailway Company, 
plaintiff in error, to recover the value of a yearling alleged to hâve 
been killed by the négligent opération of the defendant's trains, and 
also to recover the value of two tons of hay and the grass growing on 
eighty acres of pasture land alleged to hâve been burned by fire 
negligently permitted to escape from the defendant's locomotives. 
The answer was a gênerai déniai. There was a trial and verdict, 
and judgment for the plaintiff, and the défendant sued ont this writ 
of error. AfQrmed. 

E. D. Keima^ Adiel Sherwood, J. W. Terry, and C. L. Jackson, for 
plaintiff in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and 
SHIKAS, District Judge. 

CAIDWELL, Circuit Judge. 1. The flrst seven asslgnments of 
error are based on the ruling of the court below allowing the plain- 
tiff to prove that the defendant's engines had set fire to the grass 
and other combustible matter on the line of its road in the immé- 
diate vicinity of the plaintiff's promises, and sinularly situated, short- 
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ly before and soon after the fire wMch burned the plaintifPs prop- 
erty. Thls was compétent évidence to go to the jury as a circinn- 
stance "tending to prove.the possibility, and a conséquent proba- 
bility, that some locomotive caused the fire, and as tending to show 
a négligent habit of the ofScers and agents of the railroad company." 
Eailway Co. r. Eichardson, 91 U. S. 454; KaUway Co. v. Gilbert, 4 
TJ. S. App. — , 52 Fed. Eep. 711. And see generaJly as to the 
• great latitude îillowed in the réception of circumstantial évidence, 
Holmes v. Goldsmith, (Oct Term, 1892,) 13 Sup. Ct. Eep. 288. 

Several of defendant's trains passed the plaintifPs premises on the 
day of the fire. The défendant attempted to shov? that, if the fire 
was set out by any of its engines, it was engine No. 53, and that that 
particular engine was provided with the most improved spark arrest- 
er, and was otherwise in good order and condition, and that it was 
operated skillfulLy whUe passing plaintifE's premises. But the plain- 
tifE did not allège or admit that that was the engine which set out 
the fire. Whether it was or not was a question for the jury. The 
defendant's ortvn testimony showed that some of its engines were in 
good and some in bad order. The jury may hâve found, notwith- 
standing the daim of the défendant at the trial, and the testimony 
offered in support of its contention, that engine No. 53 was not the 
one which set out the fire. They may hâve discredited defendant's 
testimony on that point. The case falls clearly within the rule 
laid down in the cases cited. 

2. Three of the assignments of error relate to that part of the 
charge of the court in which it told the jury that it was the duty of 
the defendant's engineer to keep a lookout for stock upon the track, 
and to use reasonable care to avoid injuring or killing the same when 
it was discovered. The act of congress adopted for the govermnent 
of the Indian Territory the body of the statute law of Arkansas. 
Congress , doubtless put the Arkansas laws in force in that territory 
from a conviction that they were better adapted to the situation, 
habits, and custôms of the people of that territory than the laws of 
any other state. Carrying out the policy indicated by the act of 
congress, this court has, in the détermination of questions arising 
in that territory Avhich dépend for their solution upon the common 
law, adopted the exposition of that law, in like cases, by the suprême 
court of Arkansas. The suprême court of that state, in a well-con- 
sidered case, (Eailway Co. v. Finley, 37 Ark. 562, 570,) held: "It 
was certainly the duty of the engineer to keep a constant and care- 
ful lookout and watch for stock which might be upon the track." 
The doctrine of this case has been afflrmed in later cases. Eail- 
way Co. V. HoUand, 40 Ark., 336; Eailway Co. v. Monday, 49 Ark., 
257, 264, 265, 4 S. W. Eep. 782. It is true that the décisions of the 
suprême court of that state are not quite harmonious on this ques- 
tion, but we think the cases we hâve cited lay down the sound rule, 
which we hâve applied in several cases coming from that territory. 
Eailwav Co. v. Washington, 4 U. S. App. 121, 1 C. C. A. 286, 49 Fed. 
Eep. 347; Eailway Co. v. Childs, 4 U. S. App. 200, 1 C. C. A. 297, 49 
Fed. Eep. 358; Eailway Co. v. EUedge, 4 U. S. App. 136, 1 0. C. A. 295, 
49 Fed. Eep. 356. The question can no longer be regarded as an 
open one in this court in cases coming from that territory. 
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In the brief of the learned counsel for the plaintiff in error 
it is said: "It is the universal rulç that an engineer need net look 
ont for human beings. Why should the défendant be required to 
exercise a higber degree of care in tlie case of a horse than in tbe 
case of a man?" This interrogatory is answered in a very satisfao 
tory manner by Judge Smith in delivering the opinion of the court 
in Eailway Co. v. Monday, supra. He said: 

"Now, as rallroads are not reqiiired to be fenced, It Inevitably happens 
that thèse dumb creatiires frequently stray upon a railroad track. And the 
owner of them is not guilty of contributory négligence m suffering them to 
go at large, for such Is the universal custom, and was before any rallroads 
were built; hence their occasional présence upon the track is to be reasonably 
antlclpated, and hence the law imposes upon the persons in charge of a trata 
the duty of keepuig a vigilant outlook for them. But no such duty arises la 
tbe case of human beings, who are possessed of reason and tatelllgence. They 
are presumed to know that a railroad track is a dangerous place to vralk on, 
and, as they are capable of takhig care of themselves, they take the risk of 
ûie conséquences upon themselves, if they do walk upon it." 

3. The plaintifE's hay was stacked in the meadow, froni which 
it had been mowed tliat year, 250 yards from defendant's line of 
road. The meadow between the stack and the railroad had been 
mowed, and the hay eut therefrom stacked. In ail other respects 
the plaintiEE's land between the railroad track and the stack was in 
its natural condition. Mowing the grass and stacking it the 
distance mentioned from the railroad track lessened the danger 
from fire. Upon thèse facts the défendant asked the court to 
instruct the jury "that, if you flnd from the évidence in this case 
that the plaintiff did not use any effort to protect his hay which he 
alleged was burned by sparks cast out by defendant's engine, 
either by plowing around the ricks of hay in question, or by making 
fire guards around the same, or using other means such as a careful, 
prudent person would hâve done, and that because of such faH- 
ure to so protect said hay the same was burned, then you wHl flnd 
for the drfendant as to such hay." The court declined to give this 
instruction, but did instruct the jury that if they found "from 
ail the évidence in this case that the flre which plaintiff claims 
that défendant set and which injured Mm would not hâve oc- 
curred if plaintiff had used care in the protection of his property 
which a man of ordinary prudence under like circimistances would 
hâve used, then the plaintiff cannot recover." The defendant's re- 
quest ought not to hâve been given, for several reasons. It assumes 
it to be an established fact that a careful, prudent person would 
hâve plowed around the haystack, or made fire guards, or used 
other spécial means to protect the stack from flre. There was no 
évidence whatever to justify that assumption. It is very well 
settled that it is not contributory négligence for the occupant of 
land adjotning a raUroad to leave it m its natural state; and a 
farmer using his premises in the ordinary and customary manner 
is not guilty of contributory négligence for failing to resort to spécial 
or extraordinary précautions to prevent the destruction of his 
property from flre happening through the négligence of a railroad 
Company. Shear. & E. Neg. §§ 680, 681, and cases cited; Ray, Neg. 
Imp. Dut. § 90, and cases cited. There was no évidence of any 
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usage or custoin in that country to plow aronnd haystacks or resort 
to any other spécial means tcprevent flre reaching them, when 
situated as tlie plaintiff's stack was. There was, tkerefore, no évi- 
dence to justify the coirPt in submitting to the jury the question of 
contributory négligence at aJl. But if the évidence had justifled 
an instruction on the subject, the one given by the court was 
sufficient. 

4. The défendant asked the court to instruct the jury that the 
plainttff could not recover if the hay "was eut upon the land of the 
Oliickasaw Nation, and not upon the land owned by the plaintiff." 
The court refused to give this instruction, and charged the jury 
that, so far as related to the title to the land upon which the 
grass burned was growing and from which the hay was eut, it was 
sufficient for the plaintiff to show that he was in the actual and 
exclusive possession of the land' and hay, and entitled to the exclu- 
sive use and enjoyment of the same. The défendant excepted to 
this part of the court's charge. It requires no argument or citation 
of authorities to show that the instruction asked by the défendant 
was rightly refused. It asserted roundly, and without qualification, 
that the plaintiff could not recover if the hay. "was eut upon land 
of the CMckasaw Nation," and that he could not recover unless it 
was eut upon "land owned by the plaintiff." 

It is claùned on behalf of the plaintiff in error that the fee of the 
lands in the Chickasaw country is vested in the CMckasaw Nation 
of Indians; that the citizens of the Nation, by some law, custom, or 
usage, hâve a right to the usufruct of so much of the lands of the 
Nation as they may improve and occupy, but that under a law of 
the Nation the citizen cannot make a valid lease of the land of 
which he has taken possession for a longer tenn than one year; 
and that the plaintiff was in possession of the land in question 
under a lease from Kriner, a native citizen of the Nation, which 
run for eight years, and was void for that reason, and that "the 
hay was, therefore, the property of Kriner." Assuming, but not 
deciding, that the laws and customs of the Chickasaw Nation are 
what the plaintiff in error claims them to be, and that the lease 
under which the plaintiff acquired the possession of the land 
was void, his right of recovery is not affected thereby. The plain- 
tiff was in the actual peaceable possession of the land and the 
hay eut from it As against a wrongdoer, possession is title. The 
presumption of the law is that the person who has the possession 
has the property, and the law wMl not permit that presumption 
to be rebutted by évidence that the property was in a third 
person, when offered as a défense by one who claims no title, and 
was a wrongdoer., One who goes through the country negligently 
or willfully setting fire to people's pastures, haystacks, and houses, 
wiU not, when called upon to pay for his wrongful act, be heard to 
say that the légal title to the property destroyed was in the third 
person, and not in the person who had the actual possession. "Oe- 
cupancy," says Chancelier Kent, "doubtless gave the flrst title to 
property in lands and movables. It is the natural and original 
method of acquiring it, and upon the principles of universal law that 
the title continues so long as occupancy continues." 2 Kent, 
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C3omm. 400. It was found impossible for ail persons to be con- 
Btantly in poesession of their property, and society devised otJier 
eridences of title. In most controversies between rival daîmants 
to property, thèse artiûcial or légal évidences of title are paramount 
and the best évidence, and must be produced; but, as against a 
wrongdoer claiming no rigbt or title to the property, possession 
is as potent as it was before any other évidence of title to property 
was devised or recognized. One cannot bum down another's house 
over his head, and, when called upon to pay for his wrongfijl act, 
reply that the logs out of which the house was built were eut 
upon the pubUc lands of the United States, and theref ore not 
the plaintiff's property; or put the plaintiEf to the proof of his 
title to the land upon which the hoxise stood, in the manner that 
would be necessary in an action of éjectaient to recover the land 
from one in possession. 

The number of cases coming from this territory in which thia 
défense is sought to be set up by the wrongdoer against the plain- 
tifl in possession will justify a référence to some of the authorities. 
In Com. Dig. tit "Trespass," (B2,) it is said: "So an intruder on 
the king's possession may maiatain trespass." In Wilbraham v. 
Snow, 2 Saund. 47, c note f : "So possession with an assertion of 
title, or even possession alone, gives the possessor such a property 
as will enable him to maintain this action [trover] against a wrong- 
doer; for possession is prima facie évidence of property." In Addl- 
son on Torts, 358, it is laid down that, "as against a wrongdoer, 
possession is title, and the presumption of law is that the possession 
and ownership of chattels go together, and that presumption can- 
not be rebutted by évidence that the right of property was in a third 
person, oflered as a défense by one who admits that he had na 
title and was a wrongdoer when he took or converted the goods. A 
wrongdoer, therefore, in actual possession of goods, the property of 
another, can recover their value in an action against another wrong- 
doer who takes the goods from him." And possession of land with- 
out even a claim of title vests a sufiScient right of property in the per- 
son who has such possession to enable him to hold the land against 
ail the world except the true owner. Tied. Eeal Prop. § 692, It is 
prima facie évidence of a seisin in fee, which is the highest estate 
in land; and a prior possession is sufflcient to entitle a party to re- 
cover in an action of ejectment against a mère intruder or wrong- 
doer. Tyler, Ej. 70, 72, And if the raUroad company, instead of 
burning tiiis property, had taken forcible possession of it, the plaintifE 
could hâve recovered the property without showing other right or 
title than his prior actual and peaceable iwssession. A leadtag 
case on this subject is Graham v. Peat, 1 East, 244. The case was 
trespass quare clausum f régit. Plea, the gênerai issue. At the 
trial it appeared that the plaintifE was in possession of the land un- 
der a void lease, and thereupon he was nonsuited. A rule was there- 
upon obtained "to show why the nonsuit should not be set aside, 
upon the ground that the action was maintainable against a wrong- 
doer upon the plaintiff's possession alone, without showing any title." 
The report of tiie case proceeds as follows: 
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"Coofcell, SerJt, Park and Wood now shoWed cause, and Insisted that po» 
session was no further Buffldent to grotind tue action ev^ agalnst strangera 
thajQ as it was prima facie évidence of tltle, and sufflcient to warrant a verdict 
for the plaJntlff, If nothlng appeared to the contrary. But hère It did 
expressly appear by tlie plaintiffl's own case that hls possession was wrong- 
ful, for it was a possession In fact agalnst the positive provisions of an act of 
parllament, wlthout any color of tlUe even against strangers." 

Counsel on the otlier side were stopped by the court, and Lord 
Kenyon, 0. J., said: 

"There Is no doubt but that the plalntifC's possession In thls case was suffl- 
cient to malutaln trespass against a wrongdoer; and, if he oould not bave maln- 
•talned an ejectment upon such a démise, it is because that is a flctitious 
remedy founded upon title. Any possession is a légal possession against a 
wrongdoer. Suppose a burglary committed In the dwelling house of such an 
one, must it not be laid to hls dwelling house notwlthstandmg the defect of 
hls title imder the statute?" 

In Cary v. Holt, Strange, 1238, 11 East, 70, note, the plaintifif de- 
clared in trespass npon his possession. The court said upon the 
State of the pleadings the defendant's title was ont of the case, "and 
then it stands upon the plainttff's possession, wliich is enough against 
a wrongdoer, and the plaintiff need not reply a title." And to the 
same effect are Catteris v. Cowper, 4 Taunt. 547; Pol. Torts, 315; 
Jeffries t. Eailroad Oo., 5 El. & Bl. 802. Judge Cooley (Cooley, 
Torts, 444) adopts the language of Lord Campbell In the case last 
cited, that — 

"The law is that a person possessed of goods as hls property bas a good tltle 
as against every stranger, and that one who takes them f rom him, having no 
title ui hlmself, is a wrongdoer, and cannot défend himseK by showhig that 
there was a tltle In some thlrd person, for agamst a wrongdoer possession is 
title. The law is so stated by the very leamed annotator la note to WU- 
braham v. Snow, and I tbink it most reasonable law, and essential for the 
toterests of society, that peaceable possession should not be disturbed by 
wrongdoers. * * * It is not disputed that the jus tertil cannot be set up 
as a défense to an action of trespass for disturbmg the possession. In thls 
respect I see no différence between trespass and trover, for hi truth the pre- 
sumptlon of law is that the person who bas the possession bas the property. 
•Oan that presxunption be rebutted by évidence that the property was In a thlrd 
person, when offered as a défense by one who admlts that he hlmself had no 
tltle and was a wrongdoer when he converted the goods? I am of the optulon 
that thls cannot be done." 

The court properly instructed the jury that the plainttff's pos- 
session of the property was sufflcient évidence of his title as against 
the défendant. 

It will, of course, be understood that we are dealing with the 
question only in the light of the want of title other than possession, 
being pleaded as a bar to the action, and not with its effect upon 
the measure of damages, as to whlch see Eailroad Co. v. Lewis, 2 
O. C. A. 446, 7 U. S. App. 254, 51 Fed. Bep. 658. 

5. It is assigned for error that the court told the jury that, if they 
found any sum in favor of the plaintiff, they would allow 6 per cent, 
interest thereon from the date of the destruction of the property. 
This direction was the last clause in a rery long paragraph of the 
charge containing a summary of the whole case, and stating the ruies 
of law applicable to the facts. This paragraph of the charge was ex- 
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cepted to as a wh.ole. It stated the law accurately in two or three 
aspecte of the proof. The rule is well settled that where the charge, 
or any part of it, which contains two or more distinct propositions 
of law, is exceptied to generally, the exception wil bo overruled if 
any one of the propositions of law it contains is unobjectionable. 
Price V. Pankhurst, 53 Fed. Eep. 312. 

If the plaintifif in error desired to except to that part of the charge 
relating to interest, he should hâve leveled his exception distiuctly at 
that clause of the charge. Kailway Co. t. Jurey, 111 U. S. 584, 
4 Sup. et. Rep. 566. If the attention of the court had been 
Bpecifically called to the clause of the charge on this subject, it la 
highly probable its language would hare been changed from manda- 
tory to permissive, from "will allow" to "may allow," which would 
hâve removed the error complained of. Eddy v. Lafayette, 4 U. S. 
App. 247, 1 0. G. A. 441, 49 Fed. Eep. 807; Wilson v. City of Troy, 
(N. Y. et. App.; Oct. 4, 1892,) 32 N. E. Rep. 44. This disposes of 
the exception, and makes it unnecessary to inquire whether the 
charge in relation to interest was erroneous, and, if so, whether the 
maxim that the law does not concern itself about trifles would not 
apply; the verdict beiag for such a small sum, and the interest, if 
any was allowed by the jury, so extremely trifling In amount. 
Broom, Leg. Max. [135;] ÉUiott, App. Proc. § 636. At most the 
court would direct a remittitur, and not reverse the case for a tri- 
fling error in Computing interest. Id. § 570. The judgment of 
the court below is afftrmed. 
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(Circuit Court of AippeaJs, Elghth Circuit January 27, 1893.) 

No. 147. 

1. Railboad Companies— Négligence— Killing Stock. 

On trial of an action against a railway Company for kllling a mare and 
filly, the évidence showed that where the filly was struck the track was 
stralght and level, and one standmg thereon at that point could see an ani- 
mal on or near the track for over half a mile In elther direction, and hoof • 
prints showed that the flUy had run on the track ahead of the engine 200 
yards or more before she was struck. Hdd, that a verdict for plaintiff 
would not be disturbed. 

3. SAME — BtrRDEÏT OP Phoop. 

Under the clrcumstances, the burden was on défendant to show any such 
spécial clrcumstances connected wlth the opération of the train as would 
hâve rendered It imsaf e and impracticable to stop It or slacken Its speed 
withln the distance of 200 yards. 
8. Same — BviDBNCB— Failuke to Pkoducb Wituess. 

Failure to produce the engtneer as a wltness to rebut the inferences ralsed 
by the clrcumstantlal évidence would justlfy the jury in assumlng that hls 
évidence, Instead of rebuttlng such inferences, would support them. 

4. Same— DuTV dp Enginber. 

It Is the duty of the englaeer of a railway train to keen a lookout for 
stock upon the track. 
6. Appbal — Review — Wbight of Evidence. 

In common-law actions the circuit court of appeals will not revlew the 
facts, if there îs évidence direct or ciccmnstantlal falrly tendlng to support 
the verdict. 

v.54F.no.3— 31 
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In Error to the United States Court in thè Indian Territory. 

This was an action commenced in the United States court in tlie 
Indian Territory, third division, by C. W. Ellis, the défendant in 
error, against the Gulf, Colorado & Santa Fe Kailway Company, the 
plaintîff in error, to recover damages for killing a mare and flUy 
and crippling a coït by the alléged négligent opération of the de- 
fendant's trains. The answer was a gênerai déniai. There was a 
trial, and verdict and judgment for the plaintiff, and the défendant 
sued ont this writ of error. AfQrmed. 

E. D. Kenna, J. W. Terry, and 0. L. Jackson, for plaintiff in error. 
Before CALDWELL and SAÎfBORN, Circuit Judges, and 
SHÏRAS, District Judge. 

OAIiDWELL, Circuit Judge. The court below refused to give a 
peremptory instruction to the jury to flnd a verdict for the défendant 
as to the fiUy kUled July 28, 1889, and this refusai is assigned for 
error. The évidence shows that the defendant's engine struck and 
kiUed the fllly; that the track at the place where this was done 
was straight and level for half a mile or more in either direction, and 
that one standing on the track at that point could see an animal on 
or near it for that distance in either direction, and that the foot- 
prints of the fllly showed that she had run on the track, ahead of the 
engine, 200 yards or more, before she was overtaken and killed. It 
was the duty of the engineer to keep a lookout for stock upon the 
track, and, when discovered, to use oMinary care to avoid injuring 
it. We are asked by the leamed counsel for the plaintiff in error to 
déclare as a matter of law, under the évidence in this case, that the 
defendant's engineer was not négligent in the discharge of the duty 
imposed upon him by this rule; and an extended brief is flled in 
support of this contention, which we hâve carefuUy considered. It 
is said there is no évidence to show that the train could hâve been 
stopped in a distance of 200 yards; that the distance vrithin which 
a toain can be stopped dépends on the speed that it is going, the 
grade and condition of the track, the number of cars, and other con- 
ditions, and that the évidence fails to disclose any information on 
thèse matters; and with some emphasis the question is asked: "WiU 
the members of this court undertake to say that a train of unknown 
speed, on a track which might or might not hâve been slippery, 
puUing a train that may hâve had five or flfty cars, could hâve been 
stopped in six hundred feet?" This court will not undertake to dé- 
clare as a matter of law that a train, under the unknown conditions 
named, can be stopped in 600 feet, nor will it déclare as a matter 
of law that it cannot be stopped in that distance. The déclaration, 
if made either way, would be a mère expression of opinion on a mat- 
ter of fact, and not a déclaration of law, and would settle no principle 
of law, and hâve no binding force on this or any other court in any 
other case. The question is not one of law, but one of fact for the 
jury, who doubtless brought to its détermination common sensé, and 
the knowledge common to ail, that the speed of a railroad train can 
ordinarily be slackened suflSciently in a distance of 200 yards to avoid 
running down a horse going at full speed on the track ahead of it. If 
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the spécial circumstances connected with the opération of tliis train 
at this time and place weré such as to make it an exception to the 
gênerai mie and render it unsafe and impractieable to slacken its 
epeed, or stop it, the burden was on the défendant to show that f act. 
Thèse were mattèrs peculiarly within the knowledge of the défend- 
ant. Its engineer must hâve had actual knowledge on ail thèse sub- 
jects. His déposition was taken by the défendant, but he was not 
asked to testify, and did not testify, on thèse subjects, and was not 
examined at ail as to the killing of this fllly. 

There was satisfactory proof of circumstances tending strongly to 
show négligence, and from which we think the jury could rightfuUy 
infer négligence. The circumstantial évidence in the case is ren- 
dered more cogent, if not conclusive, by a well-settled rule of évidence. 
The facts in the matter in dispute rested peculiarly within the knowl- 
edge of the défendant, and it had in its power to show, by its engi- 
neer, what they were, and declined to do so. Now, it is a well- 
settled rule of évidence that when the circumstances in proof tend to 
âx a liability on a party who has it in his power to offer évidence of 
aU the facts as they existed, and rebut the inferences which the cir- 
cumstances in proof tend to establish, and he f ails to offer such proof, 
the natural conclusion is that the proof, if produced, instead of re- 
butting, would support, the inferences against him, and the jury iâ 
justifled in acting upon that conclusion. "It is certainly a max- 
im," said Lord Mansfleld, "that ail évidence is to be weighed accord- 
ing to the proof which it was in the power of one side to hâve pro- 
duced, and in the power of the other side to hâve contradicted." 
Blatch v. Archer, Cowp. 63, 65. It is said by Mr. Starkie, in hia 
work on Evidence, vol. 1, p. 54: 

"The conduct of the party in omitting to produce that évidence hi eluclda- 
tlon of the subject-matter in dispute whieh Is within his power, and which 
resta peculiarly within his own knowledge, frequently affords occa^on for 
presumptlons against hlm, stnce It ralses strong suspicion that such évidence, 
If adducedi would operate to his préjudice." 

The same rule is applicable even in criminal cases. Com. v. Web- 
ster, 5 Cush. 295, 316; People v. McWhorter, 4 Barb. 438. That thia 
court, upon the testimony in this case, should be seriously asked to 
reverse it, upon the évidence, implies, we think, a total misconcep- 
tion of the relative functions of the court and jury in this class of 
cases. 

In common-law actions tried to a jury this couurt cannot review 
or retry the facts. If there is any évidence, direct or circumstantial, 
fairly tending to support the verdict, it must stand. Every pre- 
smnption is in its favor, and ail doubts must be resolved in its 
favor. This court wiU not weigh or balance the évidence. And in 
cases like the one at bar, which tum on the question whether the 
party exercised ordinary care or was gmlty of négligence, after 
the usual and appropriate définitions of those terms by the court, 
it is the province of the jury to say, from a considération of the 
évidence, whether in the particular case ordinary care was exer- 
cised, or whether there was négligence. In other words, what is 
ordinary care, or what is négligence, in the particular case, is a 
question of fact for the jury, and not of law for the court Bail- 



484 FEDERAL ïlBPOETEEi VOl. 64. 

road Co. v. Stout, 17 Wall. 657, 663, 664; Jones v. Eailroad Co., 
128 U. S. 443-445, 9 Sup. Ot. Eep. 118; EaUway Oo. v. Ives, 144 
U. S. 408, 417, 12 Sup. Ct. Eep. 679; EaUroad Co. t. Foley, 
53 Fed. Eep. 459; Pol. Torts, 386 et seq. But, in the trial of 
every case before a jury, tliere cornes a time wken it may be tbe 
duty of the court to décide, as a matter of law, whetber there 
is sufficient évidence for tive jury to found a verdict upon. If there 
is not, the practice in the fédéral courts is to instruct the jury 
to return a verdict for the défendant. Eailway Co. v. Converse, 
139 U. S. 469, 11 Sup. Ct. Eep. 569. But the case should not 
be withdrawn from the jury unless the conclusion foUows, as a 
matter of law, that no reeovery can be had upon any viev? which 
can be properly taken of the facts the évidence tends to establish. 
Eailway Co. v. Cox, 145 U. S. : 593, 606, 12 Sup. Ct. Eep. 905. 
And in cases involving the question of négligence, the rule is now 
settled that "when a given state of facts is such that reasonable 
men may fairly diEfer upon the question as to whether there waa 
négligence or not, the détermination of the matter is for the 
jury. It is only where the facts are such that ail reasonable men 
must draw the same conclusion from them that the question of 
négligence is ever considered one of law for the court." Eailway 
Oo. V. Ives, supra. The presumption is that jurors are reasonable 
men, and that the trial judge is a reasonable man, and when the 
judge and jury who tried the cause concur in the view that the 
évidence establishes négligence, every presumption is in f avor of the 
soundaess of that conclusion, The whole fabric of our judicial 
System is grounded on the idea that jurors are better judges of 
the facts tiian the jtadges. ÎBy the constitution of the United 
States, and by the constitutions of ail the states of the Union, 
juries are made the judges of the facts in ail common-law actions. 
Thèse constitutional provisions are founded on centuries of expéri- 
ence, and every day's practice conflrms their wisdom. It may be 
said of our constitutional provisions on the subject of juries, as it 
has been said of the British constitution, that juries "are, as it were, 
incorporated with our constitution, being the most valuable part of 
it." Jac. Law Dict. tit "Jury." 

It was because the people thought the judges were poor judges of 
the facts that they committed their décision to a jury. Undoubtedly 
juries sometimes err in deciding the facts, but their errors are trifling 
in number and extent compared with the errors of the judges in de- 
ciding the law. The numerous appellate courts of the country are 
engaged principaUy in correcting their own and the errors of other 
courts on questions of law. The mistakes of juries take up very lit- 
tle space, comparatively, in the enormous volume of law reports 
with which the country is being deluged. In their délibérations 
upon the facts of the case they are at liberty to exercise their common 
sensé and practical expérience and knowledge of human affair», im- 
trammeled by the excessive subtilty, overreflnement, and the hair- 
splitting of the school men which hâve crept into the administration 
of the law by the courts to such an extent as to sometimes bring it 
into reproach. It is not by such modes of reasoning that the 
soundness of a verdict of a jury is to be tested. It is not, there- 
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fore, any ground for disturbing the verdict of a jury that the court 
would not hâve rendered such a verdict It must appear that ail 
reasonable men would agrée that it was not supported by the évi- 
dence, and should be annulled. The constitutional right of the 
citizen to hâve the facts of his case tried by a jury must not be en- 
croached upon by the courts, under any pretext "It is of the 
greatest conséquence," said Lord Hardwick, "to the law of England, 
and to the subject, that thèse povfers of the judge and jury be kept 
distinct; that the judge détermine the law, and the jury the fact; 
and if ever they corne to be confounded it will prove the confusion 
and destruction of the law of England." Eex v. Poole, Cas. t • 
Hardw. 28. It is of equal conséquence to the laws of this country 
and its people that the separate powers of the judge and jury be 
sedulously malntained. 

The ooiu-t charged the jury that it was the duty of the engineer 
to keep a lookout for stock upon the track. The correctness of this 
charge is no longer an open question in this court. EaUway Co. v. 
Washington, 4 U. S. App. 121, 1 C. C. A. 286, 49 Fed. Bep. 347; 
Bailway Co. v. Johnson, 54 Fed. Eep. 474. 

The judgment of the court below is afOrmed. 



GIILF, O. & s. F. RY. CO. v. WALLACE. 

{Circuit Court of Appeals, Elglith Circuit. January 27, 1893.) 

No. 146. 

In Error to the tJnited States Court In the Indian Terrltory. Afarmed. 

B. D. Kenna, J. W. Terry, and O L. Jaclison, for plaintiff In error. 

Before CALDWELL and SANBORN, Circuit Judges, and SBŒBAS, District 
Judge. 

CALDWELL, Circuit Judge. This action was commenced by J. M. Wallace, 
the défendant in error, agalnst the Gvdî, Colorado & Santa Fe Eailway Com- 
pany, the plalntlfC In error, before a United States commlssloner, in the Indian 
Terrltory, to recover the value of a coït alleged to hâve been killed by the 
négligent opération of the defendant's trains. The plaintiff recovered a judg- 
ment before the commlssloner, and the raUway company appealed the case to 
the United States court for the terrltory, where the case was tried de novo, 
and a judgment rendered for the plaintiff, and the défendant sued ont this 
wrlt of error. The only error asslgned, not dlsposed of by numerous décisions 
of this court, is this one: That the court refused at the close of the whole évi- 
dence to instruct the jury to retum a verdict for the défendant. We hâve 
read the évidence very carefully, and think the court below rightfUUy refused 
to give the instruction prayed for. Railway Co. v. Eliis, 54 Fed. Rep. 481. 

The judgment of the court below Is therefore affirmed. 



GULF, C. & S. F. BY. CO. v. SEIFRED. 

(Circuit Court of Appeals, Eighth Circuit January 27, 1893.) 

No. 151. 

In Error to the United States Court in the Indian Terrltory. Affirmed. 

E. D. Kenna, J. W. Terry, and O. L. Jackson, for plaintiff in error. 

Before CALDWELL and SANBORN, Circuit Judges, and SHIRAS, District 
Judge. 
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OALDWBLIi. Circuit Judge. Thls action was commenoed by W. F. Seiired, 
the defendaHt lu error, agalnst the Gulf, Colorado & Santa Fe Eailway Com- 
pany, plalntlff Ih error, before a "United States commlssloner, in the Indian Ter- 
ritory, to recover the value of four head of cattle alleged to hâve been killed 
by the négligent opération of the defendant's trains. The plaintifC recovered 
a Judgment before the commlssloner, and the rallway company appealed the 
case to the United States court for the terrltory, where the case was tried 
de novo, and a judgment rendered for the plalntlff, and the défendant sued 
out thls wrlt of error. The only error asslgned, not dlsposed of by numerous 
décisions of thls court, Is thls one: That the court refused, at the close of 
the vrhole évidence, to instruct the jury to retum a verdict for the défendant. 
We hâve read the évidence very carefully, and thihk the court below right- 
fully refused to glve the instruction prayed for. Rallway Co. v. Ellis, 54 Fed. 
Rep. 481. The judgment of the court below is therefore afflrmed. 



GULF, O. & S. F. RY. 00. v. MATTHEWS. 
(Circuit Court of Appeals, Eighth Circuit. February 20, 1893.) 

No. 149. 

In Brror to the United States Court In the Indian Terrltory. 

Action by William M. Matthews agaJnst the Gulf, Colorado & Santa Fe 
RaUway Company for killlng stock. Judgment for plalntlff. Défendant 
brlngs error. Afflrmed. 

B. D. Kenna, J. W. Terry, and 0. L. Jackson, for plalntlff in error. 
Isaac H. Orr and H. L. Chrlstie, for défendant In error. 

Before CALDWBLL and SANBOEN, Circuit Judges, and THAYER, Dis- 
trict Judge. 

PBR CURIAM. Thls case was submltted wlthout oral argument, on the as- 
sumption, no doubt, that It présents the same state of facts and the same 
questions of law which were considered in the cases of Railway Co. t. Wal- 
laoe, 54 Fed. Rep. 485, and Rallway Co. v. Seifred, Id. 485, (declded at the 
December term of thls court, at Llttle Rock, Ark.,) in wliich the same coun- 
sel were engagea. We hâve examined the record, and hâve reached the con- 
clusion that such assumptlon on the part of coimsel is correct, and that tho 
judgment must be afflrmed, in conformity with the opinion announced in thoae 
cases. 

It Is so Ordered. 



GULF, O. & S. F. RY. CO. v. CONLBX, 
(Circuit Court of Appeals, Eighth Circuit. February 20, 1893.) 

No. 148. 

In Error to the United States Court in the Indian Terrltory. 

Action by James R. Conley against the Gulf, Colorado & Santa Fe Rall- 
way Company for kiUing stock. Judgment for plaintifE. Défendant brtngs 
error. Affli-med. 

B. D. Kenna, J. W. Terry, and C. L. Jackson, for plainUff In error. 
Isaac H. Orr and H. L. Chrlstie, for défendant in error. 

Before OALDWBLL and SANBORN, Circuit Judges, and THAYER, Dis- 
trict Judge. 

PER CURIAM. Thls case was submltted wlthout oral argument, on tho 
assumptîon, no doubt, that it présents the same state of facts and the same 
questions of law which were considered in thè cases of Rallway Co. v. Wal- 
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lace, 54 Fed. Rep. 485, and Rallway Co. v. Selfred, M. 485, (declded at the 
December tenu of tliis court, at Llttle Rock, Ark.,) In whlcli the same coun- 
sel were engaged. We hâve examlned the record, and hâve reached the con- 
clusion that such assumption on the part of counsel is correct, and that the 
Judgment must be afflrmed, In conformlty with the opinion announced tn 
those cases. 
It lâ 80 ordered. 



FRANCIS V. HOWARD COUNTT, 

(Circuit Court of Appeals, Fifth Circuit February 20, 1893.) 

No. 93. 

Municipal BoKDS—OvBKisstXE— Innocent Pubchasbb— Estoppel. 

One vfba buys municipal bonds at one time in euch number as to ezceed 
In amount the lindt of the issue authorlzed by law (being an amount capa^ 
ble of liquidation in a certain time, at a ^ven rate of taxation, based on 
the assessment rolls) is chargeable wlth notice, and the munlcipallty la not 
estopped to plead an overissue. 50 Fed. Rep. 44, afflrmed. 

In Errer to the Circuit Court of th.e United States for the Western 
District of Texas. 

Action by David R. Francis against Howard county, Tex., to re- 
cover upon coupons of county bonds. Judgment in part for plaintiff, 
and in part for défendant. See 50 Fed. Eep. 44, where a full state- 
ment of the facts and the opinion of the court will be found. Plsin- 
tiff brings error. Afarmed. 

John H. Overall, for plaintiff in error. 
S. H. Cowan, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge. Plaintiff in error brought his action 
in the circuit court to recover on coupons past due on bonds issued 
by Howard county, state of Texas. The case is exhaustively stated 
in the lengthy ânding of facts, and. In the vlew we take of the case, 
it is not necessary to recapltulate. The opinion of the circuit court, 
found in the transcript, fully considers the numerous questions of 
law and fact presented, and, in the conclusions reached, we find no 
error prejudicial to the plaintiff in error. Unquestionably the Issue 
of bonds sued on was largely in excess of the amount which the 
county was authorized to issue, under the law of 1881, for the pur- 
poses therein mentioned, and it is in clear violation of the law to the 
extent of the overissue. The ail-important question in the case is 
whether the county is estopped from pleading such illegality and in- 
validity. It is contended that the récital in each bond that "this 
bond is issued in accordance with the provisions of the act of the lég- 
islature of the state of Texas entitled 'An act to authorize the county 
commissioners' court of the several counties of this state to issue 
bonds for the érection of a courthouse, and to levy a tax to pay for 
the same,' approved February 11, 1881," is a récital of the performance 
of a condition précèdent on the part of the county commissioners' 
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court, to wlt, that the amount of the issue was witMn the limits al- 
l0wèa by àé act of 1881, and that a purchaser of the bonds was net 
bound : to inquire, the case being within the principles declared in 
Marcy V. Oswego, 92 U. S. 637; School Dist. v. Stone, 106 U. S. 183, 
1 Sup. et. Kep. 84, and cases there citedj and, particularly, in Chaf- 
fee Co. V. Potter, 142 U. S. 355, 12 Sup. Ct. Eep. 216. In the last-men- 
tioned case it was held: "T\Tien there is an express récital upon the 
face of a municipal bond that the limit of issue prescribed by the 
State constitution has not been passed, and the bonds themselTes did 
not show that it had, the holder is not bound to look further." The 
answer to this contention of the plaintiff in error is that the récital 
in the bonds sued on is not a récital of facts so much as of a con- 
clusion of law; that the bonds contain no express récital of the ex- 
istence of any fact; and that a fair construction of the act of 1881 
leaves the ascertainment of no fact to be found by the county com- 
missioners' court as a condition précèdent to the issue of bonds there- 
under, but practically leayes the county commissioners' court and ail 
purchasers and holders of bonds to act at their péril. AU of the dé- 
cisions of the suprême court of the United States from Dixon Co. v. 
Field, 111 U. S. 83, 4 Sup; Ct. Eep. 315, to Sutliff v. Board, 147 U. S. 
230, 13 Sup, Ct. Eep. 318, (decided during the présent term,) agrée 
that thé purchasers of bonds issued by municipalities under author- 
ity of laws which limit the amount of bonds to be issued to a certain 
percentage of the assessment rolls, or to a given rate of taxation, 
based on such rolls, are charged with notice of the assessment rolls, 
and of the amount of bonds which can be validly issued, based on 
Buch assessment rolls. 

According to the flnding of facts by the circuit court, bonds num- 
bered from 1 to 30, being over twice the amount of bonds that the 
défendant county could lawfuUy issue under the act of 1881, were 
issued in bulk by the county commissioners' court of Howard county, 
were transferred by the treasurer of the county to MiUiken & Co., 
who transferred them to Nelson & Noël, by whom they were trans- 
ferred to the plaintiff; so that, in fact, the plaintiff and his rendors 
had actual notice, notwithstanding any récitals that may hâve been 
contained in the bonds themselves, that the issue of bonds was 
largely in excess of the amount which the défendant county could 
lawfully issue under the law invoked. 

Considering ail the undisputed facts in the présent case, we are 
clear that the défendant county ought not to be estopped, by the ré- 
cital contained in the bonds to the effect that they were issued in 
accordance with the provisions of the law of 1881, from pleading, 
as a défense to the action, the illegality and invalidity of the bonds 
sued on. The judgment of the circuit court is aflarmed, with costs. 



UNITED STATES v. SINGLETON. 

(District Cowrt, S. D. Alabama. March 7, 1892.) 

1. Criminaii La-w — Indictment for Pbbjurt — Matbriai. Avebmentb. 

An Indictment for perjury must aTer the facts showlng the falseness 
' of the oath and Its materiality to the proceedlng In which It was taken. 



UNITKD STATES V. SINGLETON. 489 

S. SaME— MATERIALrTT FOB COtTRT. 

In perjnrj', the question of materiallty of the false oath Is for the court^ 
and not for the jury. 

8. Samb— Matebialitt Essential. 

An indictment for perjury, alleglng the false oath to hâve been made 
in final homestead proof In stating the beglnnlng of a party's résidence to 
hâve been in a certain year, without averring also that thls year was the 
beginning of the entry, does not show the statement to be material, and 
Is demurrable. 

OrimiBal Law. On demurrei* to indictment for perjury in final 
homestead proof. Demurrer sustained. 

M. D. Wickersham, U. S. Dist. Atty. 

T. C. Stevens and I. M. Davison, for défendant. 

TOULMIN, District Judge. The indictment charges the défend- 
ant with the commission of perjury in testifying as a witness on the 
proceeding for "final proof" in the homestead entry of one William 
A. West, on the Ist of October, 1890. In giving testimony on said 
proceeding it was material to show that said West had resided on or 
cultivated the land covered by his homestead entry for the term of 
five years immediately succeeding the filing of the af(idavit required 
by law to be made by him at the time he made the entry. The in- 
dictment avers that défendant did in giving his said testimony de- 
pose and say that WUliam A. West settled and established a rési- 
dence on said homestead land (describing it) about the year 1882, and 
that he cultivated about one half to one acre for five seasons or more; 
with the proper averments that such statements were made on oath 
duly administered, etc., and that they were knowingly and wUlfully 
false, etc. 

To found an indictment for perjury one of the requisite circum- 
stances is that the matter sworn to must be material to the ques- 
tion depending; and the materiality of the matter sworn to must be 
expressly averred, or it must be elearly disclosed by the facts as 
stated on the face of the indictment. It must elearly appear that it 
was material, or it must be alleged to be so; and the question of 
materiality is for the court. The spécifie statements by the défend- 
ant that the homesteader had settled and established a résidence 
on the land about 1882, and had cultivated a small portion of it for 
five seasons or more, may or may not hâve been material. It does 
not appear by facts, as stated on the face of the indictment, that 
such matter was material, and there is no express averment that it 
was so. The proceeding, as I hâve said, was the making of "final 
proof" in a homestead entry, and it was material whether the home- 
stead applicant had resided on or cultivated the land entered for 
the term of five years immediately succeeding the filing of the aflSda- 
vit required to be made by him at the time of the entry. The indict- 
ment does not aver that the défendant made any such material state- 
ments on oath. It does not aver that he testified to any such mate- 
rial facts. It does not anywhere appear in the indictment that the 
entry was made in the year 1882. Jî it did, it could then be seen that 
the alleged false statement made by the défendant had some mate- 
riality to the question depending in the final proof proceedings. 
When there is a spécifie averment that the cultivation or résidence 
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was at a particiilar time or for a particular period, it is necessary 
for it to appear by some other appropriate averment in the indict- 
ment that sucli particular time had some coimection with or référ- 
ence to the time required by law for such résidence and cultivation. 
Wlthont such appropriate averment, the materiality of the particu- 
lar time of such résidence and cultivation averred to hâve been 
swom to by défendant does not appear. The point raised by the de- 
murrer to the indictment is not whether there are material or imma- 
terial averments in the indictment; but whether the indictment 
shows that the matter alleged to hâve been swom to by the défend- 
ant, and on which the perjury is assigned, was material in the pro- 
ceeding in which the alleged false oath was taken. My opinion is 
that the point is well made, and that the demurrer is good, and 
Bhould be sustained. It is so ordered. 



UNITED STATES v. MOOK OHBW. 

(Circuit Court of Appeals, Ninth Circuit. Jauuary 30, 1893.) 

Na 47. 
Chinbbb— Cbbtiï'icate— Validity. 

A certtfiçate of identiflcation glven by a Ohlnese consul In Japan, and 
vlsaed by the vice consul gênerai of the United States at Yokohama, is 
not suffldent under section 6 of the exclusion act of July 5, 1884, in the 
absence of évidence, other than the cerUflcate itself, that the consul isau- 
Ing it has authority from the Chinese govemment to do so. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Habeas corpus proceeding by Mock Chew, a Chinese person who 
was refused permission to land in the United States. The circuit 
court discharged the i)etitioner, and permitted him to land. The 
United States appeals. Eeversed. 

W. G. Witter. Asst. U. S. Atty. 
Thomas D. Biordan, for appellee. 

Before McKEKNA, Circuit Judge, and MORROW, District Judge. 

McKENNA, Circuit Judge. The appellee allèges that he is a 
subject of the emperor of China and that he came to the United 
States on the steamer Gaelic, but that the coUector of the port of 
San Francisco denied his application to land, basing his refusai on 
the Chinese restriction act of May 6, 1882, and the acts amenda- 
tory thereof and supplemental thereto. Appellee, however, claims 
the right to land by reason of a certificate issued to him by the 
Chinese consul at Yokohama, Japan. The certificate, with the 
indorsement of G. A. Scidmore, United States vice consul gênerai, 
is as foUows: 

"H. I. Chinese Majesty's Consulate. 

"Yoliohama, Japan, May 14, 1891. 

"To Collectoi-s of the Ports of tbe United States, and to AU Others to Whom 

Thèse Présents may Corne, Greeting: I, the undersigned, consiil of the impérial 

govemment of China at Yoliohama, Japan, hereby certlfy that the follovring 

described person is entitled and permitted to go to and corne from the United 
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States of America, of hls own fTee "wUl and accord, In aocordance with/iJté 
provisions of article 2 of the treaty between the United States and China, 
dated NovemberlTth, 1880. In eonformlty wlth section 6 of the restriction aot, 
as amended July 5th, 1884, and the instructions glven to coUectors of customa 
by the secretary of the treasury, dated January 14th, 1885, thls certiflcate 
Is Issued to the foUowlng named person, and -wlll be recognlzed, upon pro- 
duction and dellvery to the customs offlcers at the port of arrivai, as prima 
fade évidence of his rlgbt of entry Into the United States: Destination'. 
Chong Tal CJo., No. 803 Dupont sti-eet, San Francisco. Description: Indi- 
vidual name, Moo Chew. Family name, Moc. Tribal name, Moc. Rési- 
dence, No. 147 Tolîohama. Tltle or officiai rank, . Age, 22. Height, 

5 f eet 4% Inches. Physlcal pecullarities, a long mark on the right slde of neck. 
Occupation, (former and présent,) merchant How long pursued, 6 years. 
When, 1885. Where, Yokohama. Nature and character of, sundry goods. 
Value of, $800,000.13. Signature of above named. [Hère foUows Chlnese 
signature.] Glven by the Impérial govemment of China, and under my hand 
and seal of this consulate, at Yokohama, thls 7th day of the 4th moon, In the 
17th year of the emperor Kwang Shu, 

"[Chlnese signature.] 
"H. I. Chlnese Majesty's Consul, Lee Ju Chien. 
"[Chlnese consulate seal.]" 

"[Vignette.] 

"Chlnese Emigration Certiflcate. 

"I, vice consul gênerai of the United States at Kanagawa, (Yokohama,) 
Japan, hereby certify that I hâve personaUy examlned into the truth of the 
statements set forth In the certiflcate hereto attached, of Lee Ju Chien, H. I. 
Chlnese majesty's consul at the port of Yokohama, (Kanagawa,) with respect 
to Moo Chew, a Chlnese merchant, certifymg as to hls right of entry into the 
United States, and that, after and upon such examination, I flnd that the 
statements contalned In said certiflcate are true, and hâve duly vlsaed and 
indorsed said certiflcate. I further certify that the sald Moc Chew came per- 
sonaUy before me, and that upon personal examtnation I flnd that he is the 
identlcal person mentioned In said certiflcate, and for further identification 
I attach hereto a photograph of the said Moc Chew. I further certify that 
the seal and signature of th.e foregolng certiflcate are those of Lee Ju 
Chien, H. I. Cldnese majesty's consul at thls port Description of emlgrant: 
Name, Moc Chew. Age, 22 years. Height, flve feet four and % lâches. 
General physical features, scar on right side of neck, Former occupation, 
merchant Présent occupation, merchant Place of résidence. No. 147 Yoko- 
hama, Japan. In wltness whereof, I hereto set my hand and seal of office at 
the port of Kanagawa, (Yokohama,) Japan, this 15tli day of May, tn the year 
one thousand elght hundred and nmety one. 

"G. A. Scidmore, 
"Vice Consul General of the United States, Kanagawa, Japan. 

"[Photograph of Mock Chew stamped on certiflcate, with cunstilatc seal.] 

"12. No. 34. Vlsaed, May 15, 1891. 

"G. A. Scidmore, 
"U. S. Vice Constd General, Kanagawa, Japon. 

"[Consulate Seal.]" 

Tlie circuit court discliarged the petitioner, and pennitted liim to 
land, from wliicli tlie United States appeals. The case is submitted 
entirely on the certiflcate. 

Section 6 of the (3iinese restriction act is as follows: 

"Sec. 6. That, in order to the faithftil exécution of the provisions of thls 
act, every Chlnese person, other than a laborer, who may be entltled toy said 
treaty or this act to come wlthln the United States, and who shaU be about 
to come to the United States, shall obtaln the permission of, and be Identl- 
fled as so entitled by, tlie CMnese govemment, or of such other foreign gov- 
emment of whlch, at the tima, such Chlnese person shaU be subject, In each 
case to be evidenced by a certiflcate whlch shaU be in the Engllsb. language, 
and shall show such permission," etc. "* • ♦ The certiflcate provlded for 
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ta this act, and the Identtty o( the person named therdn shall, before such 
person goes on board any vessel to proceed to the United States, be visaed 
by the indorsement of the diplomatie représentative of the United States ia 
the foreign country from wliich such certiflcate Issues, or of the consular rep- 
résentatives of the United States at the port or place from which the per- 
son named In the certiflcate is about to départ; and such diplomatie repré- 
sentative or consular représentative whose Indorsement is so required is here- 
by empowered, and it shall be his duty, before Indorsiog such certificate as 
aforesaid, to examine tato the truth of the statements set forth in said cer- 
tiflcate; and If he shaU find, upon examlnation, that said or any of the state- 
ments thereln contained are untrue, it shall be his duty to refuse to indo'rse 
the same. Such certiflcate, visaed as aforesaid, shall be prima facie évidence 
of the facts set forth thereln, and shall be produced to the coUector ol cus- 
toms of the port in the district In the United States at which the person 
named thereln shaU arrive, and af terward produced to the proper authori- 
ties of the United States whenever lawfxihy demanded, and shall be the sole 
évidence permissible on the part of the person so producmg the same to es- 
tabllsh a right of entry into the United States; but said certiflcate may be 
controverted, and the facts thereln stated disproved, by the United States 
authorities." 

It is undoubtedly compétent for the Chinese government to au- 
thorize its consuls to give the certificate prescribed by section 6, 
but there is no proof in the case that it has done so. The appellee 
coiiteiids that the certificate itself is évidence of authority to issue 
it. We do not think so. It is also contended that no point was 
made in the court below on the want of authority of the consul to 
issue the certiflcate, and, if such point had been made, proof of 
such authority could hâve been submitted. If such proof exist, 
the circuit court will no doubt hear it on the return of the case. 
The judgment of the circuit court is reversed, and the case remand- 
ed for further proceedings. 



In re MATHESON et al 
(Circuit Court, S. D. New ïork. March 14, 1893.) 

CUSTOMS DUTIBS — OijASSIPICATIOIf — DtES — PrIMTJIjINB BuFF. 

Primullne buff, a compound of a préparation from quercitron or black 
oak bark, 80 per cent., and alizarine, a préparation from coal tar, 20 per 
cent, is dutiable imder the tarlff act of October 1, 1890, Schedule A, par. 
26, CM St p. 567,) impôslng a duty of seven eighths of a cent per poimd 
on dyewood extracts, and not under paragraph 18, impôslng a duty of 35 
per cent, ad valorem on coal-tar dyes. 

Appeal by the Collector of the Port of New York from a Décision 
of the United States Board of General Appraisers sustaining the pro- 
test of the importers, and authorizing a reliquidation accordingly. 
AfQrmed. 

Thomas Greenwood, Asst. U. S. Atty., for the collector. 
Albert Comstock, for respondents. 

GOXE, District Judge. The opinion of the board is as foUows: 

"SIIARI*B, G. P. The tnerchandlse conslsted of an article known as prira- 
uUhe bufC, and Is subject to duty imder the act of October, 1890. The as- 
sistant appralser reported that the article was submitted to the United States 
■«diemist, who made return that it exhibited the qualifications of a coaltat 
color, and It was tUereupon classifled for duty, under paragraph 18, as a coal- 
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tar color or dye, at 35 per cent ad valorem. The appellant's clalm that the 
merchandise Is a dyewood extract, Uable for duty iinder paragrapti 26. 

"We find from the évidence adduced on the hearing that prlmiiUne buff 
Is a préparation from quercitron, which is the bark of the black oak, some- 
tlmes called 'dyers' oak,' and that it is used in tannlng, and more generally 
In dying. In the latter use it imparts to calicoes and cloths shades of yel- 
low colors. There Is an admlxture of alizarlne in the préparation, whlch 
modifies the color, and tUs part cornes from coal tar. The évidence showed, 
however, that quercitron fumishes 80 per cent, and alizarine 20 per cent, 
of the compound. The chief agent in the tinctorial resuit cornes from the quer- 
citron, -whlch is prédominant, and the effect of the alizarine is subordinate. 
We also find that primuline buff, at and prior to October 1, 1890, was known 
as a dyewood extract in the markets of the country and la the wholesale 
trade generally. On thèse findmgs we sustaln the protest, and authorlze a 
rellquidatlon accordingly." 

It is thought that this décision is right and should be afflrmed. 



NATIONAL HARROW CO. v. HANBY. 

(Circuit Court, N. D. New York. March 2, 1893.) 

No. 5,973. 

1. Patbnts for Inventions — Inpkingbment — Spring-Tooth Harrows. 

Letters patent No. 388,306, granted August 21, 1888, to Reed and Clark, 
for an improvement in clips for spring-tooth harrows, claimed "the com- 
bination of a harrow beam, a tooth or share, a clip channeled on the under 
side, and the binding bolts, substantiaUy as set forth;" the object of the 
invention being to protect, by means of a front flange on the clip or wash- 
er, the boit heads or burrs from wear. Held that, in view of the prior 
State of the art, the claim must receive a narrow construction; and it 
is not infringed by a harrow having but one boit, passlng through a hole 
in the tooth, wlth a recessed washer so constructed that the boit head 
is protected from wear, but having no cUp channeled on the under sIde. 

2. Same— Suit fob Infmngbment— Patent as Prima Facib Proof. 

In a suit for infringement, the fact that defendant's machine Is pat- 
ented is prima facie proof that it does not infringe. Brown v. Selby, 
2 Biss. 457, followed. 

In Equity. Suit by the National Harrow Company against James 
Hanby for the infringement of a patent. Bill dismissed- 

Charles H. Duell, for complainant. 
George B. Selden, for défendant. 

COXE, District Judge. The complainant, as assignée, sues for 
the infringement of letters patent, No. 388,306, granted to Reed 
and Clark, August 21, 1888, for an improvement in clips for spring- 
tooth harrows. The invention is an exceedingly simple one and 
«an be sufficiently understood by reading the claim which is as 
foUows: "The combination of a harrow beam, a tooth or share, 
a clip channeled on the under side, and the binding bolts, sub- 
stantiaUy as set forth." The object of the invention is to pro- 
tect, by means of a front flange on the clip or washer, the boit 
heads or the burrs from wear when the harrow is in use. The 
défenses are want of patentable novelty and non-infringement. 

Any one at ail familiar with patent litigation for the last déc- 
ade will recognize that a pioneer invention in "spring-tooth har- 



494 FEDKRAL REPORTEE, Vol. 54. 

rows'' is, seemîngly, out of the question. The field was crowded 
when thèse patentées entered It The record shows that every élé- 
ment of thé patented combination and the combination itself, con- 
sidered broamy, was old at the date of the application. It furtlier 
appears that the feature to which spécial attention is caUed as 
being "the gist of the invention," namely, the protection of the 
boit heads, was also well known. In letters patent, No. 334,180, 
granted to Franklin J. Marshal, in 1886, for improvements in 
spring-tooth harrows, appears this statement: "In order to ob- 
tain a more secure hold for the said tie bolts on the frame, and 
guard against the wear and enlargement of the boit holes in the 
framë, and at the same time protect the heads of the tie bolts 
from wear and abrasion incident to the dragging of the same over 
tihe Boil, I place on the under side of the bottom bar a plate or 
washer," with concave countersinks, etc. The only distinction 
pointed out between the Marshal clip and the patented clip, re- 
garding this feature, is that the former does not protect so much 
of the boit head as the latter. In letters patent. No. 358,839, 
granted to J. Morris Childs, in 1887, for improvements in similar 
harrows, is the foUowing statement: "Another important feature 
of this construction consists in protecting the heads of bolts, 6, 6, 
from wear." This is criticised only because the protecting flange 
is a part of the harrow frame. 

It is too plain for debate that the daim, if sustained, must re- 
ceive a. narrow construction, and the court is clearly of the opinion 
that when so construed the défendant does not infringe. 

The two harrows sold by the défendant were made under letters 
patent, No. 473,796, granted to WiEiam Strait, April 26, 1892. 
The fact that the defendant's harrow is patented is, prima facie, 
proof that it does not infringe. In Brown v. Selby, 2 Biss. 457, 
the court, at page 470, says: 

"As bas already been stated, the défendants are ail clalmlng under patents, 
many of whlch embrace essentlal parts of thelr machines. They are, there- 
fore, prima facle protected in their rights. It is tnie, 11 the plaintlEf is a prior 
Inventor and patentée, thelr clalms, so far as they trench upon his, must yleld. 
But ail of thèse parties claim to be improvers of the corn planter. There are 
numerous patents upon différent parts pf the machine, and it would seem 
to be the duty of the court to confine each Inventor to the spécifie parts whlch 
he invented, and to whlch he is falrly entltled." 

See, also, Burden v. Corning, 2 Fish. Pat Cîis. 477, 497. 

The defendant's harrow does not hâve the two bolts on either 
side of the tooth, as required by the claim. It has one boit whicli 
passes through a hole in the tooth. It does not hâve a clip chan- 
neled on the under side, but it does hâve a recessed washer so con- 
structed that the boit head is protected from wear. Similar washers 
were well known long prior to the complainant's patent It foUow» 
that the biU must be dismissed. 
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WILSON ▼. ANSONIA BRASS & COPPBR CO. 

(Olrcalt Court of Appeals, Second Circuit February 7, 1893.) 

Patents fok Intentions— Infkingemekt—Lamp Bubners. 

Letters patent No. 316,422, granted April 21, 1885, to Geoi^e H. WUson 
for a lamp bumer, In whlcli the alleged novelty eonslsted In the arrange- 
ment and number of the teeth in the wick carrier, which were located at 
the top and bottom edges of the carrier, holding the wick so that it could 
be raised equally on ail sides, are void for want of Invention, In view of 
the prlor state of the art. 48 Fed. Rep. 681, reversed. 

Appeal from the Circuit Court of tlie United States for the South- 
ern District of New York. 

In Equity. Suit' by Gîeorge H. WUson against the Ansonia 
Brass & Copper Company for infringement of a patent There was 
a decree in favor of complainant, sustaining his patent, and de- 
claring defendant's device an infringement, (48 Fed. Bep. 681,) from 
which défendant appeals. Keversedl 

Edwin H. Brown, for appellant. 
R. H. Shannon, for appellee. 

Before WALLACE, LACOMBE, and SmPMAN, Circuit Judges. 

PER CURIAM. The complainant claims under a patent to him- 
self, No. 316,422, dated April 21, 1885, for a lamp burner. Its two 
clajms are: 

"(1) In a lamp bumer, a wick-adjusting tube or carrier, provlded Tvith 
teeth projecting inwardly from the top and bottom edges thereof, substan- 
tlally as described. (2) In a lamp bumer, a wick-adjusting tube or carrier, 
I, having one or more slots, P, and provided wlth Inwardly projecting teeth 
at the top and bottom, In combination wlth an air tube provided with one 
or more air Mets, G, whereby the wick is drawn upward with the carrier 
in the usual way, and downward positively past the air Inlet or inlets, sub- 
stantially as set forth." 

Air inlets were old, and it was old to eut a slot in the wick 
raiser so as to enable it to play over the air inlets. The alleged 
novelty of complainant's device is wholly in the arrangement of the 
teeth, — the number of them and their location at the top and bottom 
edges of the raiser, "holding the wick so that it can be raised 
equally on ail sides." The spécification states that "wick carriers 
having inwardly projecting teeth at two points between the ex- 
tremities" were old. The évidence as to the prior state of the art 
showa teeth — at the upper end, (IVIoeller's patent;) at the lower 
edge, (Morse's patent) — extending a considérable distance down- 
ward from the upper end, (Bailey & Thayer's patent;) near the 
upper end, and near the lower end, with an intermediate row, 
(Carton's patent;) near the upper end, and near the lower end, 
(Brokke's patent) Sometimes thèse teeth projected inwardly; 
sometimes outwardly. It aJso shows wicks sewn into holes near 
the bottom of the wick raiser, (Reistle's patent,) which is the method 
used by défendant for his lower fastening. It may be that no one 
prior to complainant used two rows of teeth for this purpose, 
located, one exactly at the top, the other exactly at the bottom; 
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but in the condition of the art it was no invention to thus ag- 
gregate tlie single rows which had been used before. Dunbar v. 
Myers, 94 U. S. 187; Holland v. Shipley, 127 U. S. 398, 8 Sup. Ct. 
Kep. 1089; Scmicht & FieM Co. v. Sherwood Letter-File Co., 36 
Fed. Eep. 591. The decree of the circuit court is reversed, and 
cause remanded, with instructions to dismiss the bill. 



OVBRMAN T. WARWIOK CYCLE MANUF'G CO. 

(Circuit Court, J). Massachusetts. February 7, 1893.) 

No. 2,663. 

Patbïws pok Inventions— Infringemknt — BicrciiE SÀddles. 

Letters patent No. 831,001, granted November 24, 1885, to Albert H. 
Overman, for a bicycle- saddle, were for a flexible suspension saddle, 
Bupported by a spring at Its rear end, to -which, aa weU as to the forward 
support, the saddle Is détachably connected, so that "it may be removed 
and attached at pleasure," in order that "the saddle may be protected 
from raln and weather, and the bicycle dlsmantled against ridlng, with 
the least Inconvenience." Held that. In view of the prtor state of the 
art, the capacity of the saddle to be removed with ease and convenience 
is an essential élément of the combinatlon; and hence the patent is not 
infringèd by a somewhat simUar device, in which the saddle is removâbla 
only by the use of a degree of force that does violence to, rather than ex- 
ercises a normal function Of , the machine. 

In Équity. Suit by Albert H. Overman against the Warwick 
Cycle Manufaeturing Company to restrain the alleged infringement 
of a patent. Bill dismîssed. 

E. S. White, for complainant. 
Johti II. S. Koberts, for respondent. 

CAKPENTEE, District Judge. This is a bill in equity to restrain 
an alleged infringement of letters patent No. 331,001, granted No- 
vember 24, 1885, to the complainant, Albert H. Overman, for s.addle 
for vélocipèdes. The claims alleged to be infringèd are as foUows: 

"(1) A flexible suspension saddle, a spring formlng the rear support of tho 
saddle, which is detachably hooked to it, and détachable connection between 
the saddle and Its forward support, whereby the saddle may be removed 
and detached at pleasure, substantlaUy as set forth. (2) A flexible suspen- 
sion saddle, a U-shaped stay secured to its rear end, a spring formlng the 
rear support of the saddle, and adapted to hâve the said stay detachably 
connected with it, and détachable connection between the forward end of the 
saddle and its support, whereby the saddle may be attached to and detached 
from its supports at pleasure, substantially as set forth. (3) A flexible sus- 
pension saddle, détachable connection between the same and its rear sup- 
port, and a blfurcated hook attached to its, forward end for détachable con- 
nection with its forward support, whereby the saddle may be attached 
to and detached from its supports at pleasure, substantially as set forth. 
(4) A flexible suspension saddle, a spring located under the same, and 
adapted to be thrown forward, and havlng the rear end of the saddle de- 
tachably connected with it, and détachable connection between the forward 
end of the saddle and its support, whereby the saddle may be attached to 
and detached from its supports àt pleasure, substantlaUy as set forth." 

Without undertaking to foresee aU the limitations which are im- 
plied in the statement that the patented saddle may bc attached 
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and detached "at pleasure," it is at least clear, as it seems to me, that 
this phrase implies a Saddle so constructed that the attachment and 
removal may, by a person familiar with the macMnery, be easily and 
quickly remoTed, and that the process may be often repeated, with- 
out injury, other than ordinary wear and tear, either to the remova- 
ble saddle, or to the remaining parts of the mechanism. So much 
seems to be implied by the statement that, by the removal of the 
saddle, it "may be protected from rain and weather, and the bicycle 
dismantled against riding, with the least inconvenience." Such 
protection and dismantling would be useful only when the bicycle 
is left ip the road temporarily by the rider; and, as the necessity for 
80 leaving the bicycle constantiy occurs, it seems clear that there 
must be a capability for fréquent attachment and removal. 

The respondent claims that the patented device is shown in the 
patent No. 293,656, granted February 19, 1884, to James Alfred Lam- 
plugh, and in the patent No. 294,645, granted Màrch 4, 1884, to 
Freeman Lillibridge. It is true that the saddles shown in those pat- 
ents are capable of removal and replacement, but the mechanism 
shown is evldently neither intended nor adapted for the fréquent and 
habituai removal and replacement which is both contemplated and 
provided for in the Overman saddle. In truth, the Lamplugh saddle 
and the Lillibridge saddle are adjustable saddles, rather than remov- 
able saddles. 

Having in mind the characteristic feature of the Overman pat- 
ented saddle, as I hâve thus stated it, I turn to the device which is 
alleged to be an infringement. There is no drawing in the record 
which shows this device, and, in describing it, I therefore refer to 
the example of the machines made by the respondent, which is pro- 
duced as an exhibit in this case. The saddle in that machine seems 
to me clearly within the class represented by the Lillibridge saddle, 
as distinguished, for the purpose of this case, from the class repre- 
sented by the Overman saddle. It is, indeed, possible to detach and 
to reattach the saddle in the machine made and sold by the respond- 
ent. But the opération cannot be performed "at pleasure," for two 
reasons. In detaching the saddle, it is necessary to move it forward 
so as to disengage the fastening at the forward end of the saddle. 
Now, when the respondent's saddle is adjusted so that the leather 
is under a tension sufficient to support the weight of the rider, the 
whole mechanism is absolutely rigid, and incapable of such a for- 
ward motion as is necessary to detach the saddle, with the single 
exception that thqre is a small pièce of vulcanized India rubber, by 
whose compression a slight forward movement is made possible. 
This movement can be accomplished only by great pressure, or by 
a sudden and heavy blow. The removal of the saddle, therefore, re- 
quires the expenditure of a degree of force which, as it seems to me, 
may be best described by saying that it does violence to, rather than 
exercises a normal function of, the mechanism. In the amount of 
force required, and also in the danger involved to the machine itself, 
the respondent's saddle falls far short of the description of the pat- 
ent, which calls for a saddle which may be "removed and attached at 
pleasure." For the reason that the respondent is not proved to in- 
fringe, the bill must be dismissed, with costs. 
v.54F.no.3— 32 
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WirXTAMS V. GOODYRAR METALLIC RÛBBEE SHOB 00. 

(Circuit Court of Appeals, Second Circuit February 7, 18Ga) 

Patbnts for Isvbntions— Notblty— Akctic Overshobs. 

Letters patent No. 131,201, granted September 10, 1872, to Isaac F. 
Williams, dalmed, "as a new article of manufacture, a clotli and rubber 
gaiter ovorshoe, having a double waterproof flap composed of extensions 
of the vamp and quarter, folded on each side of tlie vamp or instep, 
and provided wlth a buclde and flap tongue, vyliich are arranged to draw 
equally on each side of tlie quarter aerosa the instep." Hdd, that thia 
device dlftered from former manufactures solely in makiug the water- 
proof flap or gore intégral with the vamp or quarter, instead of a sep- 
arate pièce stltched to them; and, as tbls cliange does not involve inven- 
tion, the patent Is Invalid. 49 Fed. Rep. 245, afflrmed. 

Appeal from the Circuit Court of thie United States for the Dis- 
trict of Coimecticut. 

In Èquitj. Suit by Isaac F. Williams against the Goodyear 
MetaUio Rubber Shoe Company to restrain the infringement of a 
patent. The circuit court dismissed the bilL 49 Fed. Bep. 245. 
Oomplainant appeals. Afiarmed. 

G. E. Mitchell and Mr. Thurston, for appellant. 
John K Beach and Mr. Ingersoll, for appeUee. 
Before WALLAOE and LACOMBE, Circuit Judges. 

PEE CUEIAM. At the close of the argument of this cause, 
we announced our conclusion that the patent of 1875 was invalid for 
want of norelty, but reserved our décision as to the validity of the 
other patent, (No. 131,201, dated September 10, 1872, granted to 
Isaac F. Williams,) and as to the other questions presented by the 
record whlch would require considération if the patent should 
be sustained. Wé conclude, as to the patent of 1872, tiiat there is no 
patentable novelty in the subject of the claim. Consequently, 
the other questions reserved will not need considération. The 
claim of the patent is as foUows: 

"As a new article of manufacture, a cloth and rubber gaiter overshoe, 
having a double waterproof flap composed of extensions of the vamp and 
quarter, folded on each aide of the instep, and provided with a buekle and 
flap tongue which are arranged to draw equally on each side of the quar- 
ter across the Instep, substantially as described." 

The i)atented shoe is an improvement on the well-known "Arctic" 
overshoe, one of the first examples of which appears in the patent 
to Thomas C. Wales of 1858. A gaiter overshoe comes weU up 
around and above the ankle. As distinguished from the ordinary, 
low-cut rubber, the Artic was a cloth and rubber gaiter overshoe 
constructed very much like the ordinary brogan shoe; the upper, 
like that of the brogan, being composed of only two portions, 
called the "vamp" and the "quarter;" the vamp being the for- 
ward portion, and the quarter the rear portion, of the shoe. The 
forward edges of the quarter overlapped the rear edges of the vamp, 
and at each side of the shoe the quarter had a flap extension, one 
of which was provided vidth a buekle, and the other with a tongue, 
to enable the shoe to be buckled o\&e the instep, and securely 
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held upon the foot. When buckled, the flaps drew equally on 
each. side of the quarter across thie instep. Thia gaiter was net 
waterproof above the shoe or foot part, but from the top of the 
rubber foxing, which begins at a distance of about an inch from 
the sole, there were interstices through which water could pêne- 
trate inside; and while the overlapping of the vamp was suffl- 
cient to keep ont snow, ordinarily, it did not afford a water-tight 
construction above the foxing. To make a water-tight connection 
between the quarter and the vamp, Mr. Williams, the patentée, 
united together, above the foxing, the vamp and the flap extension of 
the quarter by a flap or fold, commonly known as a "Bellows 
Map." The flap is made of the same material as the vamp and 
quarter, — waterproof cloth, — and consists of a gore-shaped exten- 
sion of the vamp, cemented at its exterior edges to the quarter 
flap; the apex being at the Une of the foxing. When the quarter 
flaps are buckled, the flap folds; one part doubling over the other, 
and forming a hinge line from the apex upward, When they are 
loose, it unfolds, and thus readUy admits the withdrawal or the 
insertion of the undershoe. Thèse changes in the organization of 
the gaiter are the improvements upon the old Arctic which are 
the subject of the patent. 

In View of the cognate use of flaps or folds in undershoes and 
gaitexs as a means of uniting the vamp and quarter to make the 
gaiter water-tight, there could be no invention in using them for a 
like purpose in an overshoe, unless something more than the skill 
of the calling was necessary to adapt them to the new occasion. 
Mr. Williams made no changes in the Arctic itself. He located 
the flap at the place in the shoe most obviously adapted for the 
purpose; and, in making and inserting it, he did not hâve to en- 
counter any difiiculties arising from the nature of the material to 
be employed, because the rubber cloth could be eut, joined, folded, 
and manipulated as readily as leather or common cloth. A single 
référence to the prier state of the art, with which, by légal pre- 
sumption, Mr. Williams must be deemed to hâve been familiar, will 
suffice to show what his departure was. 

The Evory & Heston patent describes a gaiter containing a flap 
for the purpose of making the gaiter water-tight, which is in every 
respect the double flap of the présent patent, except that, instead 
of being formed, like the latter, of one pièce, intégral with the 
vamp, and united at the exterior edges to the quarter, it is made of 
two pièces of leather stitched together, and stitched at the ex- 
terior edges to both the vamp and the quarter. The flap is in- 
serted In each side of the gaiter, and in the same location as the 
flap of the présent patent. The two pièces thus united together, and 
to the vamp and quarter, form, as the spécification states, "a 
double extension gore upon each side of the shoe, which readily ex- 
pands to admit the foot, and which may be folded forward over 
the instep, and be secured by a buckle or suitable lacing, • • • 
being also water-tight to the extrême top of the shoe." By in- 
corporating this flap, made of rubber cloth, into the old Arctic 
shoe, locating it at the most obviously appropriate place, and just 
where it had been located by Evory & Heston, the overshoe would 
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correspond literally with that specified in the claim of tàe présent 
patent. It would be a cloth and rubber gaiter overshoe, it would 
hâve a double waterproof flap composed of extensions of the vamp 
and quàrter folded on each side of the instep, and it would be 
provided witb a buckle and flap tongue arranged to draw equaUy 
on each side of the instep. But, although the flap would be com- 
posed of extensions of the vamp and quarter, it would not be made 
intégral with the vamp; and upon this feature of différence is 
based the argument for the complainant, that Mr. Williams de- 
vlsed a new formation of the vamp of the Arctie shoe, and a new 
methôd of folding the same, and of combining it with the quarter. 
But a mère change in the form of the vamp so as to produce a 
gore-shaped extension above the foxing line could not require any- 
tiiing beyond the range of the ordinary skiU of the calling. The 
shoemaker would only hâve to mark ofE the outlines of the old 
vamp upon his material, and add the outlines of the Evory & 
Heston gore, begùming at the foxing line. The exhibit Newark 
shoe is a démonstration that the insertion of the Evory & Heston 
flap, ma,de of cloth and rubber, into the old Arctie, at the same 
point of junction between the vamp and the quarter where it is 
located in the Evory & Heston shoe, so reorganizes the Arctie as to 
produce a practically water-tight over-gaiter. The changes made 
by Mr. Williams did not in the least change the function or essential 
characteristics of any one of the old parts thus newly assembled 
together. No one of them performs a new office, or does its ap- 
pointed work in any better way. The shoe of the patent is a less 
clumsy and more artistic article than the Newark shoe, and con- 
sequently it is not a matter of surprise that it is a commercially 
successful shoe, which has been popular with those who hâve 
wished to wear a completely water-tight shoe. 

The observations made by the suprême court when the novelty 
of , the Evory & Heston patent was before that tribunal for con- 
sidération, are appropriate to the présent patent: 

"The changes made in thé construction of a water-tight shoe were changes 
of degree only, and did not Involve any new prlnciple. • • * In the con- 
struction of it, the vamp, the quarters, and the expansible gore flap were 
eut, somewhat diîCerently, it is true, from lifee parts of the shoes con- 
structed under the earlier patents referred to, but they subserve the same 
purposes. * * * We do not think there Is any patentable invention in It, 
but, on the contrary, that it is merely a .carrying forward of the original 
Idea of the earlier patents on the same subject,— simply a change la the 
form and arrangement of the constituent parts of the shoe, or an improve- 
ment In degree only." Burt v. Evory, 10 Snp. Ct. Rep. 394, 133 U. S. 349. 

We have not overlooked the testimony bearing upon the com- 
mercial success of the patented shoe, or upon the time and effort 
devoted by Mr. Williams in devising and perfecting his improve- 
ment. We are not convinced by it that his shoe supplied a long-felt 
want, which others before him had appreciated, and attempted in 
vain to supply, nor that his diiflcultiés in perfecting the shoe 
were intrinsic ones, inhérent in the character of his improvement; 
and we cannot doubt that if he had taken the Evory & Heston shoe, 
and placed it by the side of the old Arctie, at the outset of his 
experiments, he would not have found it difflcult either te 
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transfer physically the flap of the one into the same location in 
the other, or transfer it by such modifications as he made in the 
vamp. The decree of the circuit court is afflrmed, with costs. 



ST. PAUL PLOW WORKS v. DEERE & CO. 

(Circuit Court, N. D. Illinois, S. D. Febniary 17, 1893.) 

Patents fos Inventions — Infringbment — Composite Haerows. 

I«tters patent No. 178,461, granted June 6, 1876, to James E. PerMn- 
son, for an improvement In harrows, is for a harrow composed of three 
harrows, the center one belng triangular and the others being dlamond- 
shaped, the one the reverse of the other, and set Inclined, so as to cor- 
respond to the outer beams lu the center harrow; ail the harrows being 
eonnected by links wlth an equalizing bar to which are secured the ends 
of a chaln, havlng the doubletree attached to its center. The claim 
Is for "the comblnation of the reversed outer harrows and the corre- 
spondlng center harrow, eonnected by chains to the evener, havlng the 
draught appUed by a chaln substantially as descrlbed." Hdd, that this is 
a patentable comblnation, but, in view of the prier state of the art, 
the patent is not hifringed by a devlce conslsting of two similar diamond- 
shaped harrows, not one the reverse of the other, with a triangular har- 
row on the outer left-hand side, ail attached by short chains or links to 
an equallzing bar or evener. 

In Equity. Suit by the St. Paul Plow Works against Deere & 
Oo. for infringement of a patent. BUl dismissed. 

P. B. Wright, Bion A. Dodge, and P. H. Gunckle, for complainant. 
John E. Bennett, for défendant. 

BAIŒR, District Judge. The bill of complauit charges the de- 
fendant, Deere & Co., a corporation, with infringing the claim of 
letters patent of the United States to John E. Perkinson, June 6, 
1876, No. 178,461, for "improvement in harrows," which is owned 
by the complainant. It prays for an injunction and damages. The 
answer présents, in substance, as grounds of défense, want of novelty 
in the alleged invention, anticipation in prier patents, and nonin- 
fringement. In the spécification the invention is described as fol- 
lows: 

"My harrow is composed of three distinct and separate harrows, the center 
one of which is composed of a center beam, A, with a crossbar, B, near each 
end, passlug through a mortise therein. Thèse bars also pass through mortlses 
in aide beams, 0, G, which are set at an angle towards both sides, as shown, 
and teetli, a, are passed through the beams at suitable distances apart. The 
side harrows are composed each of a séries of parallel beams, D, eonnected 
by bars, E, passing through mortlses therein; the beams being set inclined, 
so as to correspond wlth the inclination of the side beams, C, of the center 
harrow. Teeth, a, are also passed through the beams of the side harrows. 
AU the harrows are eonnected by links, b, with an equallzing bar. G, to 
which the ends of a chaln, d, are secured, and the doubletree is attached la 
the center of sald chain. By means of the equallzing bar and chains, as de- 
scrlbed, the harrow wlll work equally as well on side hiU as on level ground." 

The claim is as foUows: 

"What I claim as new, and désire to secure by letters patent, is the combina.- 
Ttlon of the reversed outer harrows, D, B, D, B, and the corresponding cen- 
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ter harrow, A, B, O, connected by chalus, b, to the evener, G, having the 
drauglit applied by a chain, a, substantl^y as described, and for the purpose 

Bet fortli." 

WiLen, as in this case, the claim immedlately follows the description 
of the invention, it may be construed in connection with the expia- 
nations given in the description; and if, as hère, the claim contains 
words referring back to the spécification, it cannot properly be con- 
strued in any other way. Seymour v. Osbome, 11 Wall. 516. 

For the purpose of showing the prior state of the art, and that the 
alleged invention of PerMnson had been anticipated, 57 patents and 
a large number of models of simple and combtnation harrows were 
produced in évidence and exhibited on the hearing. To analyze 
thèse varions patents and models and point ont their éléments of 
coïncidence with or divergence from the complainant's combination 
would be alike tedious and unprofltable. It is sufiacient to say that 
the center harrow in the complainant's combination is the old tri- 
angular or A-shaped drag Which had been known and in familiar 
use long prior to his invention. The side harrows in its combina- 
tion, composed of parallel beams extending from front to rear, con- 
nected by crossbars passing through mortises therein, the beams 
being set Inclined so as to correspond with the inclination of the 
outer beam in the A-shaped harrow, had also been long known and 
used, and were familiar to the trade. The equalizing bar or evener, 
the chains or links for securing harrows to the same, and the chain 
attached to the evener, to which the doubletree is secured, were ail 
old and familiar devices. The défendant had previously manufac- 
tured and introduced ihto extehsive use combination harrows com- 
posed of two or more rhomboidal or diamond-shaped harrows iden- 
tically sinùlar to the outer harrow on the right side of the complain- 
ant's combination. In this combination harrow of the défendant, 
whether colnposed of two or more rhomboidal or diamond-shaped 
harrows, each section is secured to an equalizing bar or evener 
by chains or links, and the doubletree to which the draught is at- 
tached is secured to the equalizing bar or evener by a chaia. In 
thèse particulars the combination harrow covered by the complain- 
ant's patent is similar to the combination harrows previously manu- 
f actured *and sold by tiie défendant. Every élément composing the 
complainant's combtnation was known in the art of manufacturing 
harrows, and had been in public use prior to its alleged invention. 

In View of the state of the art, the complainant's combination, in 
my judgment, stands close upon the border Une separating a patent- 
able invention from an improvement which would be suggested 
by the prior state of the art to a compétent and skUlful mechanic 
familiar with the manufacture and use of harrows. Adams v. 
Stamping Co., 141 U. S. 539, 12 Sup. Ct. Rep. 66; Halles v. Van 
Wormer, 20 Wall, 353; Pickering v. McCuUough, 104 U. S. 310. The 
complainant's combination, however, has been held to embody a 
patentable invention, and, with some hesitancy, I concur in that 
opinion. See Howard v. Plow Works, 35 Fed. Eep. 743. In this 
case the court says: 

"The patent to the latter [Perkinson] covers a combination of three harrows, 
th« two outer ones being reversed, and being composed of parallel beams. 
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'the center one belng A-sbaped, and ail of the harrows belng conneîted by 
Itoks wlth an equallzing bar or evener, the beams of the reversed outer har- 
rows having the same Indlnatlon as the correspondhig side beam of the 
center harrow." 

Th.e patented improvement is a combination of old éléments con- 
fltituting an apparatus for effecting the resuit described in the 
spécification. In such a case, to constitute an infringement, the 
înfringing apparatus should embody ail the éléments, or the mechan- 
ical équivalents, of the patented invention claimed to be infringed. 
Such a combination ought not to be broadly construed so as to 
prevent others from gleaning in the same fleld. Intentional in- 
fringement is alleged by the complainant, and the burden is upon 
him to prove the allégation, as the charge imputes a wrongful act 
to the défendant. Puller v. Yentzer, 94 U. S. 288. The equalizing 
bar or evener, and the method of attaching the doubletree and the 
three harrows in the complainant's combination to the same, involve 
nothing novel, either in their éléments or in their combination. 
They had ail been in use to accomplish the same purpose or resuit 
in prior combinations. The complainant's combination of three 
harrows, composed of a center A-shaped harrow and two outer ones, 
reversed, of a rhomboidal or diamond shape, one on each side of the 
center harrciw, with their beams so inclined as to be parallel with 
the outer beams of the center harrow, constitutes the patentable 
novelty, if any, in the complainant's invention. The éléments of 
this combination are the two outer rhomboidal or diamond-shaped 
harrows, the one the reverse of the other, with an A-shaped harrow 
placed between them, and ail attached to the equalizing bar or 
evener by short chains or links. The defendant's combination does 
not contain two outer rhomboidal or diamond-shaped harrows, 
the one the reverse of the other; nor does it hâve an A-shaped 
harrow placed between two outer reversed rhomboidal or diamond- 
shaped harrows. Its combination consists of two similar rhom- 
boidal or diamond-shaped harrows, and not one the reverse of the 
other, with an A-shaped harrow on their outer left-hand side, and 
ail attached by short chains or links to an equalizing bar or evener. 
The outer reversed harrow on the left side of the complainant's 
combination, which is a material élément in it, is entirely wanting 
in the defendant's combination. So, also, there is no A-shaped 
harrow placed between two outer ones in the defendant's drag. Nor 
is there any harrow in the defendant's combination which can be 
made to take the place of the outer reversed harrow on the left 
side of the plaintifif's combination, without taking it in pièces and 
reconstructing it on a différent plan. 

The défendant, prior to the complainant's invention, had manu- 
fa«tured and introduced into extensive use a combination harrow 
consisting of three similar rhomboidal or diamond-shaped harrows, 
ail attached to an equalizing bar or evener by short chains or links, 
and having the doubletree secured to the equalizing bar or evener 
by a chain. The defendant's combination consiste simply in detach- 
ing the outer harrow on the left side of its old combination, and in 
substitutîng therefor the old triangular or A-shaped harrow. Such 
a change and readjustment hardly rises to the dignity of a patent^ 
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able iûfention; but, whetlier it does or does not, in my opinion it is 
not an infringement of the complainant's combination. In my 
opinion, the bill of complaint is without equity, and ought to be dis- 
missed at complainant's cost; and it is so ordered. 



EDISON BLEOTRIO LIGHT 00. et al. v. WBSTINGHOUSB ELKOTRIO 

& MANUB"G 00. et aL 

(Circuit Court, W. î). Pennsylvanla. February 23, 1893.) 

No. 6. 

Patents pok iNVKNTion-s—lKPRaîGEMHNT—lKjUNCTiON— Procédure. 

By a prelimlnary injunctlon the défendants were restrained, pendente 
lite, from inf rin^ng the second claim of the patent in suit, and spedfically 
from manirfacturing incandescent electric lamps Uke "Exhlbits 1, 2, and 3," 
whlch the courts of another circuit had held to inf ringe the claim. Held, 
that the court would not, at the instance of the défendants, against the 
objection of the plaintifl, undertake In a summary way to pass upon the 
question whether a new stxucturally differlng lamp, devised by the défend- 
ants, and by them put on the market since the injimctioii, is an infringe- 
ment, but that, unless thé plalntiff moved for an attachment for a Tiola- 
tion of the injunction, the décision of the question must await the final 
hearlng. 

In Equity. Suit by. the Edison Electric Light Company and oth- 
ers against the Westinghotse Electric & Mamifacturing Company 
and others. On motion to discharge défendants' rule to show cause. 
Motion granted. 

GrosvenorP. Lowry, B. N. Dyer, and Knox & Reed, for the motion. 
George H. Christy and Kerr & Curtis, opposed. 

ACHESOK, Circuit Judge. The prelimlnary Injunction issued in 
this case on iDecember 27, 1892, restrains the défendants, pendente 
lite, from infringing the second claim of the letters patent in suit. 
No. 223,898, granted to Thomas A. Edison January 27, 1880, and par- 
ticularly from making, using, or seUlng incandescent electric lamps 
of the kind described in the plaintifE's moving papers, designated 
"Exhibits Nos. 1, 2, and 3," and shown to be the same as lamps 
which had been adjudged to infringe the second claim of said patent, 
and the manufacture and sale of which were enjoined by the United 
States circuit court for the southern district of New York and the 
United States circuit court of appeals for the second circuit in 
the suits of Edison Electric Light Co. v. United States Electric 
Lightlng Co., 47 Fed Rep. 454, and 52 Fed. Rep. 300, 3 0. C. A. 
83, and Edison Electric Light Co. v. Sawyer-Man Electric Co., 53 
Fed. Rep. 592. In view of the décisions of the courts of the second 
circuit above cited, our order for a prelimlnary injunction was made, 
the défendants, indeed, not resisting the granting of the same. But 
on February 1, 1893, the défendants presented to the court an afBda- 
vit setting forth that shortly after the allowance of the injunction 
they completed arrangements (çontemplated and in progress before) 
for the manufacture and sale of "a stopper lamp," which, they had 
been advised by counsel, was entirely outside the scope of the claims 
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of the patent in suit, and that, acting under adTÎce of counsel, they 
had put suchi lamps upôn the market about the middle of the preced- 
ing January, and that at the same time they furnished to the plain- 
tiffs' counsel spécimens of the lamp, with information of what they 
had done; and that they had been notified by the plaintifEs' counsel 
that they regarded the new lamps as an infringement and a violation 
of the injunction. Thereupon the défendants obtained a rule upon 
the plaintiffs to show cause why the injunction should not be so con- 
strued, or, if need be, restated, as to leave the défendants free to 
make, use, and sell thèse stopper lamps. The plaintifE has moved 
the court to reToke this rule, and we hâve heard the counsel of both 
parties upon the motion. And nov?, upon reflection, we are of 
opinion that the plaintiffs' motion should be sustained, for reasons 
which we will briefly express. 

While we are quite prepared to accept the défendants' course in 
taking this rule as évidence of their good faith to the court, and as 
indicating a purpose to avoid even the appearance of any willful dis- 
obedience to our writ of injunction, yet, under ail the circumstances, 
we think it would be going too far, at their instance and in this 
summary way, to enter . upon the considération of the question 
whether the lamp now submitted to us infringes the patent in suit. 
This lamp was not before the courts of the second circuit, and the 
question of infringement involved in this rule is entirely new. Un- 
doubtedly there is a marked différence of structure between this 
stopper lamp and lamps such as Exhibits Nos. 1, 2, and 3, which we 
hâve speciâcally enjoined, but enough appears to satisfy us that the 
question of infringement cannot be determined safely upon a mère 
inspection of the lamp. No investigation would be complète without 
the aid of expert testimony and évidence touching the art of electric 
lighting in its earlier stages. But ex parte afûdavits upon thèse 
subjects (and this rule contemplâtes nothing more) would be most 
unsatisfactory. Moreover, should the rule go to hearing on the 
merits, the action of the court thereon would be inconclusive. 

But, furthermore, if the question whether the défendants' stopper 
lamp infringes the second claim of the patent in suit can properly be 
considered at ail upon a mère rule to show cause, the party invoking 
the rule, we think, should be the plaintiffs, to whom it is, of course, 
open to apply for an attachment against the défendants for the al- 
leged violation of our injunction. In the absence of such an applica- 
tion by the plaintiffs, the considération of this question must await 
the flnal hearing. Then we may be caUed on regularly and properly 
to décide the question, for clearly the relief obtainable under the 
présent bUl is not limited, as respects either an injunction or an ac- 
count, to infringing lamps made before the institution of the suit, but 
equally embraces those made afterwards, although structurally dif- 
férent from the former ones. Story, Eq. PI. § 352; Knox v. Mining 
Co., 6 Sawy. 430; Rubber Co. v. Goodyear, 9 Wall. 788. 

The rule to show cause, granted February 1, 1893, wUl therefore 
be discharged, but without préjudice to the défendants' right to set 
up in their answer the matters upon which said rule was founded; 
and it is so ordered. 
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STUTZ V. ROBSON et aL 
(Circuit Court, W. D. Pennsylvanla, ITebruary 13, 1893.) 

No. 4. 

L Patents fob Inventions— Construction ov Claims— Infkinqembnt— CoAUf 

Washing Machines. 
If clalm 8 of reissue patent No. 9,011, granted to Sébastian Stutz, toi 

Improvements In coal-washing macUnes, namely, "the cliambers, A, A, 

havlng Bleves, s, s, IncUned ways, C, 0, leadlng Into the central chamber, 

L, and the valve passages, e, e, as set forth," can be sustalned at ail; 

it must be narrowly construed, and theref ore a coal-recelvlng chamber 

located In front of the '^asher boxes and six feet distant tberefrom Is 

not the "central chamber" of the clalm. 
8. Bamb— Anticipation. 

The défense of antldpatlon to clalms 2 and 3 of patent No. 194,059^ 

for Improvements tn cOsil washers, granted to same patentée, sustalned. 
8. Same. 

There Is no Invention In changlng the location of a sulphur outlet or 

the location of a drylng screen In a coal-washlng machine, where there Is 

no change of function or hicreased efflclency. 

In Equity. Suit by Sébastian Stutz against Bobson & Son and 
others for infringement of a patent. Bill dismissed. 

William L. Pierce, for plaintiff. 
W. BakeweU & Sons, for défendant. 

Before ACHESON, Circuit Judge, and BUPFINGTON, District 
Judge. 

ACHESON, Circuit Judge. This suit is upon two letters patent 
for improvements in coal-v^ashing machines granted to tke plain- 
tiff, Sébastian Stutz, viz. reissue No. 9,011, dated December 30, 1879, 
and No. 194,059, dated August 14, 1877. The défendants are charged 
"with the infringement of the third claim of reissue No. 9,011, which 
is as foUows: "3. The chambers, A, A, having sieves, s, s, inclined 
ways, C, C, leading into the central chamber, L, and the valve 
passages, e, e, as set forttu" The coal-washing apparatus shown 
comprises three contiguous compartments or chambers, of which 
the two outer ones. A, A, are separators or washer boxes, each pro- 
vided with a sieve, s, and a slate outlet, e, controUed by a valve ^ 
While directly between the two washer boxes, and in actual con- 
tact therewith, is located the third compartment, L, into which 
the washed coal and water are delivered from each washer box 
by an iûclined plane or way, C. The central chamber, L, is divided 
into two parts, L and L', and the water flows through an opening in 
the dividing partition into the part, L', and thence into the washer 
boxes, thus traveling in a circuit, and is used over and over again. 

Now, the proofs show that, before the plaintiff made his inven- 
tions, coal-washing machines of the same gênerai type as his were in 
use at the coke works of Carnegie Bros, at Larimer, Pa., at the 
Works of Jones & Laughlins, in Pittsburgh, and at the works of 
the Mansfleld Coal & Lime Company, at North Mansfleld, Pa.; 
and thèse prior machines, respectively, had in combination ail the 
éléments mentioned in claim No. 3 of the reissue, namely, the 
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washer boxes with sieves, slate-discharge passages operated by 
valves, incliued ways for the coal and water, and a settling tank 
or receiving chamber; the only différence being that, whereas in 
the platntifï's machine the chamber, L, is between and immediately 
adjacent to the tv?o washer boxes, in the prior machines the settling 
tank or receiving chamber was in front of the Washer boxes,— in 
the Larimer machine immediately in front and close thereto, so 
that the coal and water passing over an incline were delivered 
directly into the chamber; whUe in the other two cases the re- 
ceiving chamber was somewhat further removed, the washed coal 
being discharged therein over a screen, so as to drain the coal as 
much as possible. It is clear that the only feature of novelty in 
claim No. 3 of the reissue is the location of the receiving chamber 
between the washer boxes. If, then, the claim under considéra- 
tion can be sustained at ail, it must be interpreted very narrowly. 
In view of the désignation "central chamber, L," it is difflcult to see 
how the claim can be construed otherwise than as limited to a 
receiving chamber located between the separators or washer boxes; 
but, assuredly, the central chamber of the daim cannot be a tank 
or chamber located in front of the washer boxes and away therefrom. 
Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274; White v. 
Dunbar, 119 U. S. 47, 7 Sup. Ct Rep. 72. Indeed, an interpréta- 
tion which would include a receiving chamber not directly con- 
nected with the washer boxes, but separated and distant there- 
from, is excluded by the prior state of the art. Eoller-Mill Co. v. 
Walker, 138 U. S. 124, 133, 11 Sup. Ct. Rep. 292. Now, the re- 
ceiving chamber of the défendants' machine is not located between 
the washer boxes, but is situated in front of them, and not less 
than six feet distant. It is not, therefore, a "central chamber," 
within the true meaning of the claim. Moreover, it is noteworthy 
{Rowell V. Lindsay, 113 U. S. 103, 5 Sup. Gt. Rep. 507) that the de- 
fendants' apparatus does not possess the distinguishing function of 
the plaintifiE's combination whereby the water îs saved and used over 
and over again. Waiving the question of patentability, our con- 
clusion is that there is no infringement of this claim by the dé- 
fendants. 

The défendants are charged with the infringement of claims 
2 and 3 of the other patent. No. 194,059, namely: 

"(2) The boxes. A, B, provided with the curved partition, M, and the out- 
let, o, substantlally as described, for the purpose specified. (3) The combina- 
tion of the stationary sleve, S, and water chamber, A, with the dam, n, 
passage, F, and dry screen, f, and with the passages, h, g', and, g, g', substan- 
tlally as described." 

The box. A, of the second claim is the "separator box," and it 
is provided with a sieve, S, upon which is placed the layer of 
crushed coal which is to be washed. In the box, B, a box-shaped 
piston Works, and thereby a current of water is foreed up against 
the coal. The curved partition, M, is at the bottom of the separa- 
tor box. A, and upon it fall the sulphur and other fine matter 
dropping through tlie sieve as the coal is moved and lifted by the 
action of the water. The function of the curved partition is stated 
to be "greater convenience of cleaning out that part of the box 
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from fine sulpliur and slate, the mud sliding down more easily to 
the opening, o, wliere its outlet is effected automatically;" that 
is, upon moving a valve or lifting a gâte wMch closes tlie h.ole, o. 

Anticipation of this claim is clearly shown. Tke coal-washing 
machine of Jones & Laughlins and at Mansfield, respectively, had 
a plunger box and a washer box equipped with. a sieve, and having 
a curved bottom, shaped lîke a half circle, in the lowest part of 
which was a sulphur ontlet, operated by a valve for the periodical 
discharge of the snlphur and other fine particles. True, in the 
plaintiff's machine the curvature is only in the front part, and the 
opening for the discharge of snlphur is at the opposite side of the 
machine, the snlphur passing ont through the space under the 
plunger. Thèse (Ufferences, however, do not amount to invention. 
The function of the sulphur outlet is the same whether located at 
the one place or the other. The plaintiff, indeed, testifles that his 
machine possesses a spécial advantage, in that his curved parti- 
tion, M, leads Into a chamber beneath the plunger, which acts aa 
a réceptacle for the sulphur, which thus is prevented from mixing 
with tib.e clean water during the agitation of the latter; but there 
is no hint in the spécification of any such advantage or function, 
and the plaintifiE cannot read into his claim a sulphur deposit 
chamber. Western Electric Manuf'g Co. v. Ansonia Brass, etc., Co,, 
114 U. S. 452, 5 Sup. Ot. Eep. 941; Howe Mach. Co. v. National 
Needle Co., 134 U. S. 394, 395, 10 Sup. Ct. Eep. 570. Besides, ac- 
cording to the weight of évidence, the asserted advantage has 
no real existence. Moreover, the coal-washing machine at Larimer 
had an inclined bottom, down which the sulphur slid to the 
sulphur outlet at the extrême bottom part of the box. This 
construction is also shown in the prior patent granted to George 
Lauder on May 30, 1871. It is to be added that, in point of fact, 
the défendants do not use a curved bottom, but an inclined one. 
The défendants' structure, too, otherwise difEers from the plaintiff's 
spécifie form. But this line of discussion we will not further pur- 
sue, for it is enough to say that, in our iudgment, this claim is 
altogether destitute of -oatentable noveltv. 

The third claim of patent No. 194,059 was before this court in 
the case of Stutz v. Armstrong, 20 Fed. Rep. 843, and was sus- 
tained, with certain other claims; but the contest there was mainly 
over the other claims, as the latter embodied the really meritorious 
and novel features of the plaintiff's apparatus. Touching this 
pai'ticular claim the proofs were scanty and incomplète; but hère 
they are full, and such as to compel us to hold that the défense 
of anticipation is made ont It is now conclusively shown that 
the prior machines of Jones & Laughlins and at Mansfield con- 
tained ail the éléments of this third claim, performing severally 
the same identical functions, and combined in substantially the 
same way, for the same purpose, and with the same resuit. The 
single différence is in the location of the "dry screen, î," in the 
chute Connecting the washer boxes and the "elevator boot" into 
which the washed coal is delivered. The function of the screen, as 
is stated in the spécification, is "to separate the water from the 
delivered material before the latter has reached the elevator 
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buckets." In the plaintiff's patent this drying screen is placed im- 
mediately in front of thé washers, whereas in the prior machines 
referred to it was placed further In advance, — nearer to the eleva- 
tor. But, whether in the one place or the other, the screen performs 
the same function with equal efficiency. Certainly the change 
made by the plaintiff in the position of the screen, even if it se- 
cnred a better resuit, was a matter simply of good judgment, not 
involving invention; but, in fact, the change was of no advantage. 
Let a decree be drawn dismissing the bill, with costs. 

BUFFINGTON, District Judge, concurs. 



PAI.MHE et al. v. McDHTlMAID. 

(Circuit Court of Appeals, Seventh Circuit February 11, 1893.) 

No. 59. 

Patents fob Inventions— Novelty—Chukns. 

Letters patent No. 378,144, issued February 21, 1888, and Nos. 418,355 
and 518,356, issued December 31, 1889, to Samuel D. Palmer, for devlces 
for securlng the lid of end over end revolvlng barrel chums, conslstlng of 
the comblnaton, with a chum having baUs, of a removable head, and a cam 
to engage the free portion of the bails, and means for operating the cam, 
are vold for want of novelty, havtng been anticipated by letters patent 
Issued July 5, 1881, to WUllam Dobson. 

Appeal from the Circuit Court of the United States for the North- 
e!m District of Hlinois. 

In Equity. Suit by Henry H. Palmer, George E. King, and Samuel 
D. Palruer against John Mcbermaid to restrain the alleged infringe- 
ment of certain patents. Défendant obtained a decree. Complain- 
ants appeal. 

Tlie foUowmg opinion was dellvered in the circuit court, May 2, 1892, by 
Judge BLODGBTï: 

"In this case défendant is charged with the Infrmgement of patent No. 
378,144, granted February 21, 1888, to Samuel D. Palmer, for a 'chum,' and 
patents Nos. 418,355 and 518,356, granted December 31, 1889, to Samuel D. 
Palmer, for a 'chum.' Ail thèse patents relate to devlces for securlng the'lid 
of end over end revolvlng barrel chums. Patent No. 378,144 shows a ring 
head, preferably of métal, Inserted in the croze or open endi of the chum, 
and eitending Inwardly, say a couple of inehes, more or less,— enough to form 
a seat for the lid. On this ring head are four uprising ears, to which two bails 
are pivoted in such a way that thèse bails may be used to handle the chum, 
and are also adapted to be used as levers to press upon the Ud, and hold it 
closely upon Its sp.ating on the ring head, so as to close the chum; thèse 
baUs acting as levers, and when tumed inwardly, towards the center of the 
Ud, are fastened so as to hold the Ud firmly in place. Infringement is charged 
of the flrst claim of this patent, which Is: '(1) The comblnation, with a chum 
having bails pivoted thereto, of a removable head, and a cam secured to the 
said head to engage the free portions of the baUs, substantially as set forth.' 
Patent No. 418,355 Is, tn its gênerai characteristlcs, as the precedlng one, es- 
cept that It shows the ears attached to the body of the chum, outside of the 
ring head, and a device for locldng the bails in place after they hâve been 
tumed over the lid to act as levers to hold it closed; and infringement is 
charged of the second claim of this patent, which is: '(2) The comblnation 
of a chum body having a pair of bails pivoted thereto, a ring head, a remov- 
able head, a cam secured to the removable head to engage the free por- 
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tton of the balls, and means for operating the cam, substantlally as set 
forth.' Patent No. 418,356 shows a chum in which the staves of the open 
end are eut off square, or at right angles with lengthwlse aXis of the chum; 
a removable lid, malnly of wood, enCircled with the metallic ring surround- 
Ing Its periphery and a portion of its top; a portion of the outer periph- 
ery of the under slde of the Ud eut away, and fllled with cork pack- 
ing; ears fasténed to the body of the chum, with the lower parts of 
such ears so twisted as to conform to the body of the chum, and the upper 
part so twisted as tô brtng the holes of the bail in Une with the bail, or in a 
chord across the periphery of the lid; bails adapted to act as levers to hold 
the lid In the closed position; a boit passing up through the center of the Ud, 
on wWch a cam tums to lock the bails, when it Is desired to do so, for the 
purpose of holding the Ud flrmly in place. Infringement is charged of the 
thlrd, fourth, fifth, sixth, seventh, eighth, and ninth clalms of tliis patent, 
which are: '{S) The combination of a removable head, a chum body, two 
pairs of ears secured to the chum body, and provided with bail holes, ar- 
ranged at an oblique angle to the base portion of the ears, and a pair of balls 
pivoted to the upper portion of the ears, and engaging the removable head, 
substantiaUy as set forth. (4) The combination of a removable head, a 
chum body, two pairs of ears secured to the chum body, the upper 
portion of the ears formed at an angle to the base portion, and 
a pair of balls pivoted to sald upper portion, and engaging the 
removable head, thereby holding it in position, substantiaUy as set 
forth, (5) The combination of a removable head, a chum body, two 
pairs of ears secured to the chum body, the upper portion of the ears 
formed at an angle to the base portion, a pair of baUs pivoted to the sald 
upper portion, and engaging the removable head, and a fastening for the bails, 
substantiaUy as set forth. (6) The combination of a removable head, a 
fastening on the removable head, a chum body, two pairs of ears, each ear 
being secured to the chum body by a fastening passing radiaUy through the 
chum body and ear, the upper portion of the ears formed at an angle to the 
base portion, and a pair of balls pivoted to sald upper portion, and engaging 
the fastening, thereby holding the removable head in position, substantiaUy 
as set forth. (7) The combination of a chum body, a pair of baUs pivoted 
thereto, a removable hetid, and a cam secured to the removable head 
to engage the free portion of the balls, substantiaUy as set forth. (8) The 
combination of a chum body, two pairs of ears secured thereto, a pair of baûs 
pivoted to the ears, a removable head, a cam located on a removable head 
to engage the free portion of the balls, and means for operating the cam, sub- 
stantiaUy as set forth. (9) The combination of a chum body, a pair of balls 
pivoted thereto, a removable head, a cam located on the removable head to 
engage the free portion of the bails, sald cam being provided with a lever pro- 
jection or projections to form means for operating the cam, substantlally as 
set forth.' 

"The défenses of noninfringement and want of patentable novelty were both 
reUed upon, but I care only to consider the latter. 

"The patent of July 5, 1881, to WUliam Dobson, wMch Is In évidence, shows 
ail the features of the complainants' patent 378,144. We there see the ring 
head with the four ears, the two bails swinging in thèse ears, and so arranged 
as to act as levers to liold the lid in place when the churn is closed, and a 
rotating cam in the center of the Ud to engage with thèse baUs to press or 
hold the Ud flrmly in place. Patent No. 418,355 does not difCer from the 
Dobson devlce in any essential particular, except that the ears are to be 
fasténed to the body of the chum, instead of the ring head, and minute di- 
rections are glven for maklng a cam fastener to hold the bails in place when 
they act as levers to fasten down the Ud. And I say, unhesitatingly, that 
thèse featittes do not rise to the dlgnity of invention, but Involve the simp- 
lest order of mechanical skUl. If, for any reason, it was deemed désirable 
to put the ears on the body of the chum, Instead of the ring head, any me- 
chanic could hâve doue so. 

"The same may be sald of patent No. 418,356, which is but a reproduction 
of the Dobson patent and of complainants' patent 418,355, so far as ears, 
baUs, and cams are concerned; and there was surely no inventive abUity re- 
guired to eut the open end of the chum off square, and fit the Ud upon it, 
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nBtDg fhe Dobson batls to hold It in place, and the cork packlng to make a 
tlght joint Tlie cam of thls patent Is but a reproduction at tlie Dobson cam, 
10 far as I can see from tlie ârawtngs, except that the cam face may be a, 
little more incllned,— a little more 'cammy,' if I may coin a word to describe 
the différence. But the question of too much cam, or whether any cam is 
necessary, dépends largely upon the sliape given the bails. If the arch of 
the baU is hlgh, it is obvlous that when it Is placed tn an Inclined position, as 
it must be to iock the lid dosely, the bail Itself wiU fumlsh cam enough, so 
that a straigbt button might only be required to press home the lid. If the 
bail arch is low, then some cam shape should be given the button to secure 
the requisite amount of pressure to Ûie lid. 

"With ail due respect to the patent office, I must say that it seems to me 
ail thèse patents in suit, as well as others in this record» were very Improv- 
Idently Issued. They may cover improvements In this class of chums, but ail 
Improvements do not Involve or imply Invention. Thèse patents are void 
for want of novelty, and the suit is dlmissed for want of equity." 

Bauning & Banning & Pajson, for appellants. 
L. L. Morrison, for appellee. 

Before GEESHAM and WOODS, Circuit Judges, and BUOTî, Dis- 
trict Judge. 

PER CURIAM. The decree appealed from is affirmed upon the 
grounds stated in the opinion of the court below. 



HOLLOWAY V. DOW et al 

(Circuit Court, D. Indiana. March 13, 1893.) 

No. 8,497. 

1. Patbkts pob Inventions— Infringement—Opfrbtting Lo& Cakriages. 
In letters patent No. 279,537, granted June 19, 1883, to Carter & Sedey, 
for an ofCsetting log carrlage for sawmUls, whose object was to prevent 
the eut surface of the log from comlag in contact ■with the saw during 
the backward motion of the carrlage, clalms 1 and 2 were for a carrytng 
frame, sUghtly narrower than the trucks on which it was mounted, and 
adapted to sllde transversely on thelr axles, with a draft beam, to 
which was attached the mechanism for movlng the carrlage longitu- 
dlnally towards the saw In the opération of cuttlng, such beam being 
adapted to hâve a slight longitudhial movement m relation to the car- 
rlage, and belng so connected by Unks with the carryLag frame that 
this motion would produce the transverse motion of the carrytag frame 
on the axies. Held, that thèse clalms are not Infrlnged by a carrlage in 
which the transverse motion is produced by the action of spiral cam 
plates carried by a swlnglng arm actuated by the rotation of the axles 
of the trucks. 

t. Bamb— Anticipation. 

Clalm 3 of thls patent was as foUows: "In a sawmlU, the comblnation 
with a saw, a flxed track by the side of the saw, and a séries of trucks, 
or their équivalent, adapted t» move along said track, and oocupylng 
a flxed position transversely thereon, of a frame adapted to support a 
log motmted on sald trucks, and adapted to hâve a transverse move- 
ment thereon." Held, tliat thls was not anticipated by the Fox patent 
No. 271, relssne of No. 10,888 of 1854, or No. 60,648 of 1866, to Stearns, 
in both of which the offset was of the whole cariiage by means of the 
leverage of grooved wheels, motmted obUquely, agalnst the rails, neither 
■ belng capable of such latéral motion except when the carrlage was in 
motion longltudlnally, especially as both machines were uncertaln in 
their opération, and never came into gênerai use. 
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8. Samb— Construction op Cl^IM— iNFKiSaiiMEiîT. 

This clalm Is complète In itself, and coTérs a comblnation adapted to 
operate In offsetting and insetting wheneyer power Is properly applied 
to give it motion; and hence It Is iiifringed by a similar comblnation 
of frame and trucks, to wMch the power is applied, not by the draft 
beam oî the flrst two daims, but by a swinging arm, operated by thé 
rotation of the axles. 

In Eqiiity. Suit by Lewis W. Holloway against Thomas Dow and 
William P. Brown for iflfringement of a patent. Decree for coin- 
plainant. 

V. H. Lockwood, for complainant. 
Cobum & Tliaclier, for défendants. 

BATTRE, District Judge. The bill in this case is filed by the com- 
plainant to obtain relief for an alleged infringement of letters pat- 
ent No. 279,537, granted to James F. Carter and Thomas Seeley, 
June 19j 1883, to which the complainant deraigns title by deed of 
assignment bearing date May 1, 1889. The invention relates to an 
offsetting log carriage in sawmÙls. The défenses are want of nov- 
elty, incomplète comblnation, and noninfringement. The nature 
and object of the invention are set forth in the spécifications as fol- 
lows: 

"Our Invention relates to an Improvement In the log carriage of a saw- 
mlU, and Its object is to prevent the eut surface of the log from coming in 
contact with the side of the saw during the backward movement of the car- 
riage. This object we attàin by causlng the carriage, with the log upon it, 
to hâve a slight transverse movement, as hereinafter fully explained. * * * 
A rectangular frame, a, adapted to recelve and carry on its upper surface 
any ordlnary style of head blocks, has on its under surface sultable bearings, 
which rest on the axles, b, b, of the trucks, c, c. The flanges of the truck 
fit nlcely between the rails of the carriage way in the usual manner. The 
epace between thé trucks formlng each pair is longer than thç wldth of the car- 
riage frame, a, and said frame is free to slide in the direction of its wldth 
upon the axles Connecting said trucks. A beam, d, extends lengthwlse beneath 
frame, a, having slots, e, through which the axles, b, pass, and notches, f, f, 
on the upper surface, through which the cross timbers of frame, a, pass. To 
the beam, d, the feed mechanism is Connected for movlng the carriage in the 
direction of its leagth towards and from the saw. Any sultable mechan- 
ism may be used for this purpose. We hâve hère shown the ordinary rack 
and plnion, h, 1. Beam, d, is not rigidly secured to the carriage frame, as 
is the case with the usual raçk beam, but it rests on the axles, b, between the 
coUars, j, j, a pair of which are rigidly secured to each of the said axles, the 
faces of the coUars restlng against sultable friction plates on the sldes of beam, 
d, the effect belng to prevent ail latéral motion of the beam on the axle, 
Frame, a, is connected at intervais with beam, d, by links, 1, 1, of which 
there may be two or more, each of which is pivoted at one end to the frame 
and at the other end to the beam." 

The spécifications then proceed to describe, by référence to the 
accompanying drawings, the opération of their invention. The; 
claims, so far as material to this controversy, are the foUowing: 

"(1) In a sawmlU, a log carriage, conslsthig of a séries of trucks; a frame 
mounted on said trucks, and adapted to move transversely thereon, and to 
support a log; a draft beam, adapted to move longitudlnally ta relation to 
said frame at each forward and backward movement thereof; and means 
for Connecting said draft beam with the trucks and with the frame, whereby 
the frame is moved transversely by the longitudinal movement of the draft 
beam, substantially as shown and described. (2) The combmation, wltli a 
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log carrlage in a sawmlU, of a draft beam mounted therewith, and aOapted 
to hâve a llmited longitudiijal movement in relation tliereto at each for- 
ward and backward movement tliereof, substantlally as and for tlie purpose 
epecifled. (3) In a sawmill, the comblnation, wlth a saw, a fixed track by 
the side thereof, and a séries of trucks, or their équivalent, adapted to move 
along said track, and occupyuig a fixed position transversely ttiereon, of a 
frame adapted to support a log moimted on said trucks, or their équivalent, 
and adapted to hâve a transverse movement thereon, substantlally as and for 
the purpose set forth." 

Thèse claims cover two distinct features of the log carriage de- 
Bcribed. The third covers a frame adapted to support a log mounted 
on a séries of trucks, or their équivalent, having axles slightly longer 
than the width of the frame, adapted to move along a track by the 
side of the saw, and occupying a fixed position transversely on the 
track, the frame being adapted to hâve a transverse movement on the 
trucks without the movement of the carriage. The second covers 
the mechanism to effect the transverse movement of the frame of 
the carriage, and the flrst embraces thèse two features in comblna- 
tion. 

The défendants admit the validity of the first and second claims, 
but insist that they do not infringe them, because the transverse 
movement of the frame on their log carriage is not effected by ap- 
plying the feed which moves the carriage directly to an independent 
longitudinal, reciprocating, offsetting beam, which thèse claims call 
for. In the complainant's device the longitudinal movement of the 
draft beam is converted into transverse power for the offsetting and 
insetting the frame by means of two or more links pivoted at one end 
to the frame and at the other end to the draft beam, which is adapted 
to move longitudinally in relation to the frame at each forward and 
backward movement thereof, whereby the frame is moved trans- 
versely by the longitudinal movement of the draft beam. In the de- 
fendants' mechanism the transverse movement of the frame is ef- 
fected by a swinging arm, mounted loosely on the axles between two 
friction clutch coUars fastened on the latter, so that ordinarily this 
friction clutch will turn the arm with the axle. At the upper end 
of this arm there is a pair of cam plates of spiral form, and a fixed 
pin depending from the frame passes in between thèse two cams. 
The turning of the cam arm by the révolution of the axle through 
the friction clutches moves the cams along the fixed pins on the 
frame, and this movement slides the frame transversely on the axles 
until the turning of the cam arm is stopped. Stops are fixed on the 
carriage frame on each side of the axles, and the upper end of the 
cam arm strikes one or the other of thèse stops, and thereby its fur- 
ther rotation with the axle is arrested, while the rotation of the axle 
continues, the friction clutches between the arm and the axle per- 
mitting this movement. The range of this swinging movement of 
the cam arm is about a quarter turn, so that the arm is free to move 
with the axle in both directions about a quarter of a circle. In the 
défendants' carriage the latéral movement of the frame is effected by 
the révolution of the axles and truck wheels while moving along the 
track. There is no possible way of shifting the fraine unless the 
axles and truck wheels revolve. The défendants' offsetting device 
can operate only with the movement of the carriage along the tracks, 
v.54F.no.3— 33 
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due to tte révolution of the wheels in one direction or the other. It 
has no feed or draft bar, and the draft or feed mechanism is con- 
nected directly to the oarriage frame, and not to that which shifta 
the frame transversely. It seems to me that the offsetting mechan» 
ism in the two carriages does not operate upon the same principle, 
and is substantially dissimilar. While each accomplishes substan- 
tially the same resvdt, the mechanism to eflect it is so unlike that the 
one cannot be said to be the équivalent of the other. The défend- 
ants' device does not produce the same resuit as the plaintiff's by 
the same principle or mode of opération. The défendants do not 
deny their use of the mechanism described in the third claim of com- 
plainant's patent. They seek, however, to escape liability upon sev- 
eral grounds going to the validity and construction of the claim. 

They earnestly contend that the third claim is void in view of the 
prior state of the art, and that it was anticipated by the prior pat- 
ents of Fox and Stearns. They also insist that it is void, because 
it fails to describe a complète operative mechanism. And they fur- 
ther contend, if the third claim is valid, it must hâve read into it 
the identicàl means of offsetting the frame shown and described in 
the patent, and hence that this claim, thus construed, covers the 
same combination described in claim 1, and is not infringed, for 
the same reason that claim 1 is not infringed. The patent, wlth 
each of its claims, is prima facie valid. It is a solemn grant, issued 
by compétent authority under the sanction of law. It is a muni- 
ment of title. He who would overcome it must do so by clear and 
convincing évidence. The court, in Cofftn v. Ogden, 18 Wall. 120, 
on page 124, says: 

"The invention or dlscovery relled upon as a défense must hâve been 
complète, and capable of producing the same result sought to be accom- 
pllshed; and this must be shown by the défendant The burden of proof 
rests upon hlm, and every reasonable doubt should be resolved agatnst hlm." 

"The grant of the letters patent Is prima facle évidence that the patentée 
is the first inventer of the device described in the letters patent, and of its 
novelty. Smith v. Vulcanite Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 
105 TJ. S. 94. Not only is the burden of proof to mal^e good this défense 
upon the party setting it up, but It has been held that every reasonable 
doubt should be resolved against hlm." Cantrell v. Wallick, 117 U. S. 689, 
6 Sup. Ot Rep. 970. 

It is thoroughly settled that practically useless and inoperative 
devices do not anticipate or invalidate a subséquent patent for a 
successful device. A prior device, which will not satisfactorily per- 
form the work of the patented device, is not a substantial anticipa- 
tion of the patent. 

WhUe a number of patents -were in évidence and called to the at- 
tention of the court to show the prior state of the art, only two were 
claimed to anticipate the complainant's invention. Thèse are the 
Fox patent. No. 271, reissue of No. 10,888 of 1854, and the Stearns 
patent, No. 60,648 of 1866. 

The Fox device was the first offsetting log carriage* It consists 
of a frame mounted on stub-axled wheels, which on one side of the 
carriage run on an inverted V-shaped rail and on the other side oh 
a flat raU. Its construction and principle of opération are described 
in the patent as foUows: 
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"The joumals of the wheels, B, are set ta the box, O, (shown In Fig. 5 and 
Flg. 6,) and as they move forward they move up the tocllned plane, f, and 
set the cartiage up for the eut, while on the retum for gigghig back the 
Journals run into the opposite extremlty of the boxes, and, pressmg against 
the incUned plane, f, move the carrlage suflaeiently from the saw to admit 
of the carrlage niiming rapidly back without Interfering with the saw.'' 

In tMs device the axles are stubs mounted in boxes no longer than 
the axles, so that in a state of rest the frame is incapable of trans- 
verse moTement. The offset of this carrlage is necessarily dé- 
pendent upon the movement of the wheels, which causes a lever- 
age of the wheels on the track rails. Fox did not conceive the idea 
embodied in the complainant's third claim, namely, of a frame so 
adjusted on trucks mounted on long axles as to be adapted to hâve 
a free transverse movement thereon, independently of the move- 
ment or leverage of the wheels. The Fox device necessarily required 
great power to effect the offset, and in the friction of the parts prob- 
ably as niuch power was lost and wasted as was utilized. The évi- 
dence shows tiiat it never went into practical use. While the de- 
mand for some suitable offsetting device was constant and pressing, 
the Fox device was wholly unflt and inadéquate to meet it. 

The Stearns patent was the next offsetting log carrlage. It had 
the frame mounted on stub axles, and the inside rail was inverted 
V-shaped and the outside one was flat, as in the Fox patent. Ita 
construction and opération are described in the patent as foUows: 

"The carrlage wheels, a, a, on the outside flat track, b, are hung differently 
from the wheels, a, a, on the Inslde of track, b. The wheels, a, a, are hung on 
axles, c, c, placed a Uttle out of right angles with the slide frame of the 
carnage, so that they are set with an inclination sUghtly oblique with the 
wheels of the right track, as shown in Fig. 3. The wheels, a, a, are run on 
the inside track, and are hung at right angles with the frame on axles, 
c, c, but the axles are shorter than the toside of the boxes in which they 
run, as shown in Fig. 4, aUowing the wheels to shift a little from side to 
slde. It will be observed, also, that the Joumals of the axle, c, c, on the wheels, 
a, a, on the outside flat track, fill the boxes at thelr end, and hâve no slde play. 
By this arrangement of the wheels of the carrlage itwUl be seen that the front 
and rear wheels, a, a, on the V-track can shift a little out of line with each 
other, while the movement is still ia parallel Unes, allowing the obUque 
wheels, a, a, on the flat track to incline the carnage hiwards towards the 
saw when the motion Is reversed for gigging, by which the log is offset 
from the saw, and is relieved of friction." 

It will be seen that in this device the offset is caused by aUowing 
the wheels to shift a trifle from side to side. The front and rear 
wheels on the saw side of the carriage can shift a trifle out of line 
with each other, whUe their movement is stUl in paraUel Unes. Each 
wheel on the same side can shift differently, and every wheel in the 
carriage is independent of every other. In a state of rest, it is inca- 
pable of latéral movement. .In the Stearns device, as well as in the 
Fox, the offset cannot be effected independently of the révolution 
of the wheels, which causes a leverage on the rails. The objections 
to this device are as serious as those to the Fox device. The évi- 
dence in the record shows that its defects were so great that it was 
used very little, if at aU. It whoUy failed to meet the growing de- 
mand for an effective and reliable offsetting mechanism. Ail the 
remaining patents, with a single exception, which were issued after 
the Stearns patent in 1866, and that to complainant's assignors in 
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1883, exhibit frames mounted rigîdly on wheels set at a slight angle 
to their line of movement, causing the carriage to press towards the 
saw when the log is being fed, and to press from the saw when gig- 
ging bàck. The exception was where the carriage was so con- 
structed that the outer wheels were made to gig back on a lower 
track, and thus throw the surface of the log from the saw. Is^one 
of thèse patents anticipate the combination or device described in 
complainant's patent, and claimed in the claim under considération. 

Ail the devices prior to complainant's, with the exception above 
noted, effected the offset by the leverage of the grooved wheels 
against the rails. Ail carriages offsetting by the leverage of the 
wheels caused severe pressure against the rail, which was destruc- 
tive of both rail and wheel. Thèse devices were uncertain in move- 
ment and opération. They were incapable of making a positive, 
quick, and uniform offset. The Fox device was also practically use- 
less, because the weight on.the stub axles would cause them to wear 
a seat below and at tteir ends in a short time. For thèse and other 
reasons none of thèse prior inventions were useful or practically 
operative, and none of them were introduced into gênerai use. The 
combination covered by the third claim of complainant's patent has 
proved its novelty and utUity by its gênerai use in log carriages con- 
structed during récent years. It is true that the invention involved 
in this claim is simple, but it is sufficient to say that the manner of 
combining the éléments in the claim is undoubtedly novel and useful, 
and tumed failure into success. "Under such circumstances, the 
courts hâve not been reluctant to sustain a patent of a man who 
has taken the flnal step which has tumed failure into success. In 
the law of patents it is the last step that wins." Washburn & Moen 
Manuf'g Co. v. Beat 'Em Ail Barbed Wire Co., 12 Sup. Gt. Eep. 443; 
Loom Co. V. Higgins, 105 U. S. 580. • 

It is insisted that the combination covered by the third claim ia 
incomplète. It is a gênerai rule of patent law that a subcombina- 
tion, or any combination adapted to operate and produce a useful 
resuit when power is properly applied, can be secured by a separate 
claim or a separate patent. The power or mode of applying it is 
never stated unless it is peculiar. Walker on Patent Law (section 
117) says: 

"In cases when the description sets forth an entire machine, the appU- 
cant may lawfully make a claim coextenslve wlth the description, if the 
machine as a whole possess novelty. But such a claim ought seldom to be 
the only one in a patent, because, for reasons stated in the chapter on jn- 
fringement, It can, in most cases, be readily evaded. The proper practice 
Is to fix upon the new parts or new subcomblnations which the described 
machine contalns, and to make a separate claim for each of thèse comblna- 
tlons. Indeed, the appllcant may. If he wUl, apply for and recelve a sep- 
arate patent for each of those pajrts and comblnations. In either way the 
rights of the Inventor may be secured, because it is a mie of infringement 
that a patent is tufringed whenever any one of Its claims Is violated. To 
secure a partlcular part of a machine, a claim must specify that part; and 
to secure a partlcular combination of the parts of a machine, a claim 
must specify ail of those parts, and the description must explain thelr joint 
mode of opération, and must state thelr joint function. And a combination 
may be claimed separately, though it cannot do useful work separately from 
the residue of the machine or apparatus of which it forma a part." 
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This claim covers a distinct group of éléments, adapted to operate 
if power is properly applied, either thro^gli the mechanism de- 
Bcribed in complainant's patent, or through. any other mechanism 
adapted to convert longitudinal motion Into transverse power. The 
foUowing cases more or less directly support this view of the claim: 
Machine Co. v. Murphy, 97 U. S. 120,- Hyndman v. Koots, Id. 224; 
Bâtes V. Coe, 98 U. S. 31; Imhaeuser v. Buerk, 101 U. S. 647; Wicke v. 
Ostrum, 103 U. S. 468; Topliff v. Topliff, 12 Sup. Ct. Bep. 825; Loom 
Co. V. Higgins, 105 U. S. 580; FuUer v. Yentzer, 94 U. S. 299; Eobert- 
son V. Blake, Id. 728. The combination covered by this daim is 
complète in itself, and is adapted to operate in offsetting and inset- 
ting whenever power is properly applied to gire it motion. It is 
new and useful, and a distinct advance over aU former devlces. As 
such it is entitled to the favorable considération of the court. Na- 
tional Cash Reg. Co. v. American Cash Reg. Co., 53 Fed. Rep. 367; 
Brush Electric Co. v. Electric Imp. Co., 52 Fed. Rep. 965. The de- 
fendants' mechanism substantially embodies the combinatioa of élé- 
ments embraced in the complainant's third claim. It is true that 
they employ improved mechanism for communicating a transverse 
movement to the f rame of the carriage ; still an improver cannot use 
the improved machine. Decree for complainant. 
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(Circuit Court, S. D. New York. February 10, 1893.) 

Patents. FOR Inventions — Infbikgbmekt — METAT,-SprNNiNG Machtnert. 

Letters patent No. 286,115, granted October 2, 1883, to Jules Ohaumont 
for machlnery for sheet-metal spùming, was for a device In wtùch a rotating 
mold cliuck was mounted wlthin the vessel to be spun eccentrlcally on a 
rod holding the vessel against the head stock, which had a rlm for holding 
such vessel, and a spinning roUer mounted on a slide outslde, and movable 
by hand screws to press the inetal of the rotating blank inwardly, to and 
along the rotating mold chuck in forming vessels wltli contracted mouths. 
Beld that, as ail the éléments are old, and only the combination novèl, the 
patent is not infringed by a device in which the rotating mold cliuck is 
mounted separately outside the vessel, having a spinning roUer wlthin 
movable by hand screws to press the métal of the rotating blank outwardly 
against the rotating mold chuck in forming vessels wlth bulged sides. 

In Equity. Suit by the Lalance & Grosjean Manufacturing Com- 
pany against the Haberman Manufacturing Company for the in- 
fringement of a patent. BUl dismissed. 

Arthur v. Briesen, for orator. 
Robert N. Kenyon, for défendant. 

WHEELER, District Judge. This suit is brought upon letters 
patent No. 286,115, dated October 2, 1883, and granted to Jules 
Chaumont, assigner to the orator, with four claims for machinery 
for sheet-metal spinning. The spécification, referring to a prier 
application, states: 

"I hâve shown and described a shi^et-metal vessel, formed wlthout seam by 
epinnlng, having a greater diameter at its base than at Its mouth; and my 
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I/œsent ln!eeiit|on relates to machln^ry or apparatus for produclng yessela 
hftvingtlié fornis above referred to. as well as sheet-metal veesels of tho 
ordinaiy dliaraeter and forms." 

And — 

"I am awaie tUat It la not new tw spln sheet-metal vessels by revoivlng 
splnnlng, bavlng a greater dlameter at Its base than at Its mouth; and my 
inold chuck{ but the comblnation of a rotary mold chuck so supported with 
my Improred fonn of head stock I believe to be new, as well as the other 
spécifie comblnation of parts, as herelnafter claimed." 

The first two claims only are involved hère, which are for — 
"(1) In a machine for sptnnlng sheet-metal vessels, the comblnation, sub- 
stantlally as hereinbef ore set forth, with a head stock or chuck mounted 
dlrectly upon the splndle of the machine, and having a flat surface for sup- 
porting the base of the veesel, and a rlm or guard laterally projectlng from 
its periphery, of iiLoans for holding the vessel within or against said head 
stock, and a rotating mold chuck, niounted eccentrically with respect to the 
axis of the head stock. (2) In a machine for splnnlng sheet-metal vessels, the 
comblnation, substantlally as hereinbefore set forth, with a head stock or 
chuck mounted directly upon the splndle of the machine, and having a flat sur- 
face for supporting the base of the vessel, and a rlm or guard laterally pro- 
jectlng from its periphery, of menus for holding tlie vessel wthin or against 
said head stock, a rotating mold chuck mounted eccentrically with respect to 
tho axis of the head stock, and a roller mounted in proximity to said mold 
chuck and blank, whereby the contour of the Dlank is forced to conform to 
that of said mold chuck." 

Ail parts of thèse combinations except the rlm around the surface 
of the head stock are conceded to hâve been old, and testimony un- 
contradicted tends to show that to hâve been old. The use of thia 
rim for holding the vessel would be so obvious that the testimony 
that it was so used is not incredible, but rather convincing. That 
it was, as a f act, seems to be well enough established. Still this par- 
ticular comblnation appears to hâve been new, and, as such, patent- 
able. Yet, in view of the concessions of the spécifications, the de- 
fendant may not infringe by the use of thèse same parts unlesa they 
are used in precisely the same comblnation. Railway Co. v. Sayles, 
97 U. S. 554. The spécification shows the rotating mold chuck 
mounted within the vessel, eccentrically, on a rod holding the vessel 
against the head stock, and a splnnlng roller mounted on a slide 
outside, and movable by hand screws to press the métal of the rotat- 
ing blank inwardly to and along the rotating mold chuck in form- 
ing vessels with contracted mouths. The défendant uses a concen- 
fric rod for holding the vessel against the head stock, a rotating 
mold chuck mounted separately outside the vessels, and a spinning 
roiler within, movable by hand screws to press the métal of the rotat- 
ing blank outwardly to and along the rotating mold chuck in form- 
ing vessels with bulged sides. The head stock is open to ail, not be- 
ing improved by the inventer. Instead of the eccentrically sup- 
ported mold chuck within the vessel, of thèse claims, a separately 
supported mold chuck without is used. The spinning roller is with* 
in the vessel instead of without, and works in a différent direction. 
The patented comblnation, which can only work inwardly, could not 
do the work of the defendant's machine, which can be doue only by 
spinning outwardly. The head stock of the defendant's machine 
does the same thing as the head stock of thèse claims, and in sub- 
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stantially the same way; but the mold chtick and spinning relier 
of this machine are dififerently mounted, and spin diflferently shaped 
vessels from what those of the patent are, in a différent way. The 
combination of thèse parts in thls machine therefore appears to be 
différent from that of either of thèse claims, and the machine fails 
to appear to infringe. Let a decree be entered dismissing the bUl 
for want of infringement. 



RIKBR V. OROCKBR-WHEBLBR MOTOR 00. 

(Circuit Court, S. D. New York. Pebraary 7, 189a) 

1. Patents pob Inventions— Anticipation— Armatures. 

In letters patent No. 393,266, granted to Andrew L. Riker November 
1, 1888, elaim 1 was for "an armature for motors or dynamos, com- 
prising a séries of fiât rings liaving outwardly projecting teetli, composed 
each of two like parts, adjacent rings brealùng joints, and bolts or 
rivets passlng through the overlapping ends of adjacent half rings, so 
that by wlthdrawlng said bolts or rivets the armature can be dlvided di- 
ametricaUy Into two halves." HeW, that the teeth with spaces for the 
coils of wlre between are important, and hence this elaim is not an- 
tlcipated by the British patent No 1,736, of April 6, 1883, to Marcel 
Duprez, which has no such teeth. 

8. Samb. 

Nor Is it anticlpated by the British patent No. 3,570, of February 19, 
1884, granted to John H. GreehhUl, which shows projecting teeth pro- 
vidlng spacea for coils of wire between, but not an armature which can 
be wound in parts, as that of Riker's patent can be. 

8. Samb. 

Nelther of thèse British patents shows the séries of flat, stamped-out 
rings, each composed of two like halves, jolned at thelr ends, havlDg 
teeth with spaces between for coils, and rivet holes opposite altemate 
teeth, so placed as to be réversible altemately and break joint, which la 
the constructloa covered by the second clalm of Riker's patent; and 
hence that clalm Is not anticlpated. 

4. Samb — Infringbmbnt. 

Putting the rivet holes through altemate teeth as they broaden out- 
ward, instead of through the bodiès of the rings opposite the teeth, con- 
stitutes an Infringement of Riker's patent when such rivet holes are 
spaced, and are out of the way of the coils, the same as when they are 
In the body of the rings. 

In Equity. Suit by Andrew L. Eiker against the Crocker-Wheeler 
Motor Company for infringement of a patent. Decree for complain- 
ant. 

Philip Mauro, for orator. 
Thomas Ewing, Jr., for défendant. 

WHEELER, District Judge. This bill Is brought upon letters 
patent No. 393,266, applied for by the orator November 1, 1887, and 
granted to him November 1, 1888, with nine claims, for an electrio 
motor and dynamo. The answer dénies infringement upon any 
rights and privilèges claimed under the patent, "except such as are 
described in the first elaim thereof;" dénies that the orator is the 
first and original inventer of the déviées of that elaim; sets up let- 
ters patent of Great Britain No. 1,736, dated AprU 6, 1883, and 
granted to Marcel Duprez for dynamo-electric machines, and No. 
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8,570, dated February 19, 1884, and granted to John H. Greenhill 
for iniproveinents in dynamo-electric macMnes, as prior descriptions 
of tlie devices of that claim; and allèges prior knowledge of tlie indi- 
vidual défendants and Charles G. Gurtis of New York of the devices 
of the first and third claims, and communication of it to the orator. 
Thé first and second claims only are relied upon. They are for — 

"(1) An armature for motors or dynamos, comprlslng a séries of flat rings 
liaving outwardly projectlng teetli composed each of two like parts, ad- 
jacent rings breaking joints, and bolts or rivets passing ttirough tlie over- 
lapplng ends of adjacent half rings, so that by witbdrawing said bolts or 
rivets the armature can be dlvlded dlametrlcally Into two halves, substan- 
tlally aa described. (2) An armature for electrie motors or dynamos, com- 
prlslng a séries of flat, stamped-out rings, havlng teeth and Intermedlate 
spaces for the eoUs, and rivet holes opposite altemate teeth, each ring be- 
Ing composed of two llke halves, joiaed at thelr ends, the rings belng reversed 
altemately with référence to thelr top and bottom, so that adjacent rings 
break joints, substantiàlly as described." 

The détendant insista also by évidence and in argument that 
thèse claims do not involve any patentable invention. The évidence 
tends to show, and does well enough show, that a skUled workman in 
this trade could readily make the armatures of thèse claims, if di- 
rected to make them, or that occurred to him; yet some contriving 
would be necessary for giving the direction or carrying out the 
thought. This, from the intricacy and requirements of the subject, 
would seem to involve the exercise of inventive faculties. The évi- 
dence also shows that the individual défendants and Gurtis were 
much engaged and skilled in thèse matters, and had communications 
with and gavé information to the orator about them, but does not 
show with the clearness necessary to overcome the presumptions 
from the patent that either of them made thèse particular construc- 
tions known to him, or knew them bef ore he did. The patent of Du- 
prez shows the armature of the first claim, without teeth for the 
coils of wire between; but the teeth are important, and the arma- 
ture of Duprez is not the same, nor substantiàlly the same, as that 
of this patent. The patent of Greenhill shows projecting teeth, pro- 
viding spaces for coUs of wire between, but not a body of an arma- 
ture buUt up like that of Duprez, or which can be wound in parts as 
that of the first claim of this patent can be; and neither of thèse pat- 
ents shows the séries of flat, stamped-out rings of the second claim, 
each composed of two like halves, joined at their ends, having teeth 
with spaces between for coils, and rivet holes opposite alternate 
teeth, so placed as to be réversible altemately and break joints, and 
hâve rivet holes through the joints, and ail the rivet holes register 
accurately. This construction is far différent from that of either, 
and could not be produced from either or both without something 
besides the customary skill of artisans to set their skîll at work. 
None of the défenses to thèse claims seems to be sufBiciently made 
out to def eat either. 

Infringement of the first claim is not denied. The rivet holes of 
the defendant's armature are through altemate teeth, as they broad- 
en outward, instead of through the bodies of the rings opposite the 
teeth. This change is argued to be sufflcient to take the armature 
otit of that clatm. But the rivet holes there are spaced, and are out 
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of the way of th.e coils, the same as when they are in the body of the 
rings; and answer the same purpose in the same way, although not 
in the same place. This change may be an improvement, but the 
principle and plan of construction of the armatures are the same; 
and if it is an improvement the armature of this claim was taken to 
improve upon. This taking for that purpose is none the less an 
infringement. Let a decree be entered for the orator. 



STANDARD OIL CO. v. SOUTHERN PAC. 00. et al- 

(Circuit Court of Appeals, Nintli Circuit February 3, 1893.) 

No. 16. 

1 Patents fob Invkntions— Combination— Oïl Caks. 

I;etters patent No. 21C,506, Issued June 17, 1879, to M. Campbell Bro-wn, 
for an improvement in cars, conslstlng In a dlvlsioii of the car into tvro or 
more parts, some of whicli shall be constracted as tanks for carrylûg oil; 
wliile othera are fitted for ordinary mercliandise, the object being to carrj' 
sucb merchandise on the return trip, and thus obviate the necessity of hàul- 
ing empty oil cars for long distances, are void for want of patentable com- 
bination. 48 Fed. Rep. 109, afflrmed. 

2. Same — Suit for Infringement — Parties. 

In a suit against a railroad company for infringing a patent upon oil 
cars, défendant disclaimed ownership of the alleged infringing cars, and 
of any interest in the patent, and averred that it simply transported the 
cars under the obligations of a common carrier. Held, that the true 
owner was entitled to become a party, and défend the suit, upon filing a 
pétition for leave to tntervene, setting up Its rights. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

In Equity. Suit by the Standard Oil Company against the South- 
ern Pacific Company and Whittier, FuUer & Co. for infringement pf 
a patent for an improvement in oil cars. The circuit court entered 
a decree dismissing the biU. 48 Fed. Kep. 109. Complainant ap- 
peals. AflBrmed. 

Langhorne & Miller and PUlsbury, Blanding & Hayne, for ap- 
pellant. 

John L. Boone, for appellee Whittier, FuUer & Co. 

Before McKENNA and GILBEET, Circuit Judges, and MOREOW, 
District Judge. 

MOREOW, District Judge. This is a bill in equity, flled in the 
circuit court for the northem district of California, charging in- 
fringement of letters patent No. 216,506, for an improrement in oil 
cars, granted to M. Campbell Brown, June 17, 1879, and assigned 
to complainant. The original bill was flled November 4, 1889, 
against the Southern Pacific Company alone. The purpose of the 
bill was to restrain the railroad company from using or transferring 
in any way any railroad cars embracing the improvement described 
in complainant's patent. On filing the bill, a bond in the sum of 
$5,000 was given by the complainant, as required by the court, and 
thereupon a preliminary injunction was issued. November 26, 1889^ 
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the complainant proceeded to take testimony in support of th.e bilL 
On the 2d day of December, 1889, the Southern Pacific Company 
filed an answer admitting the averments of the bill, and alleging, 
among other things. as follows: 

"Avéra that It does not now, and never did, own any of the cars alleged by 
complalimat to be an infrtQgement upon complainant's patent, and that It 
does not now, and never dId, own any interest therein; avers that it has not 
in Its possession, or under Its control, any such cars. And for a further, sep- 
arate, and distinct answer and défense, défendant avers that it is a common 
carrier, for liire; that, as such, It Is accustomed to receive and transport 
over its railroad cars belonging to other corporations and Indlviduals; that, 
nnder the laws of the United States, It is required to receive ail cars, withont 
discrimination, and transport the same; tliat it bas not the means for dlscover^ 
ing or ascertalning whether cars ofEered to it for transportation are Infringe- 
ments on patent rights or not; that, immediately upon receipt of notice from 
complainant, this défendant notifled the owners of said cars complalned of 
that it liad received such notice, and that it would transport no more of such 
cars unleas sçcured agalnst ail losses and damages by said owners; that said 
seourlty has not been glven; and that défendant has neither received nor 
transported any of such cars since the date of complainant's notice.'' 

December 5, 1889, Whittier, Fuller & Co. flled a pétition entitled 
"Pétition for Interpleader," in whîch it is alleged, among other 
things: 

"That said firm of Whittier, Fuller & Co. Is now, and has been for about 
thlrty years last past, engaged in conducting and carrying on a large Whole- 
sale and retail business in paints and oils In the city and county of San Francis- 
co, State aforesald; tliat tlie magnitude of its business renders it necessary 
for said firm to shlp lato tUs state, from the eastem states, large quantitiea 
of petroleum and other oils; that In order to maks such shipments, and to 
supply its said trade wlth oils, your petitioners hâve had oonstructed, at a 
large expense, several cars which are especially adapted for containing, stor- 
ing, and transporting petroleum and ottier oils in bulk; that Its custom has 
been to bave said cars fllled with oils in the eastem states, and the cars 
so fllled were dellvered as freight to one of the transcontinental Unes 
of railway to be transported and delivered in San Francisco; that during 
the month of October, 1889, your petltioner was notifled by the Standard OU 
Company, an eastem corporation, that it claimed that your petitioner's said 
cars were an Infringement upon a certain United States letters patent 
which waa issued to one M. Campbell Brown on the 17th day of Jime, 
18T0, and which said Standard OU Company claimed had been assigned 
to, and was the property of, said corporation; that your petitioner immer 
dlately took légal advlce in the matter, and was advised, after careful investi- 
gation, by compétent authority, that no infringement upon said letters patent 
exlsted; that on the 2d day of December, 1889, your petitioner was notifled 
that two of its said oU cars had been dellvered by the Atclilson, Topeka & 
Santa Fe RaUroad Company, at Mojave, in the state of California, to the 
Southern Pacific Company, for carriage to San Francisco, Cal., but that said 
Southern Pacific Company refused to haiU or dellver said cars; that, in the 
course of correspondence with the said officiais of said Southern Pacific Com- 
pany, your petitioner leamed that an action la eqifity had been commenced in 
tliis court by said Standard OU Company agalnst the Southern Pacific Company 
for infrlnglng upon the said letters patent issued to said M. CampbeU Brown, 
and clahned to be owned by said Standard OU Company. But this was the 
flrst information your petitioner had of the existence of such suit. * • * 

"Your petitioner further represents to your honors that said défendant, the 
Southern Pacific Company, bas not now, and never has had, any interest what- 
ever in said cars, further than to haul them from place to place la the capacity 
of a common carrier; that said cars belong to, and are the property of, your 
petitioner; that your petitioner is fearful that the said suit now pending, above 
referred to, is a coUusive suit between said complainant and respondent, and 
that It is tlie Intention of said parties to coUusively obtals a decree of this 
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honorable coiirt adjudglng and declaring yonr petltloner's sald cars to be an 
infringement upon said letters patent issued to sald Brown, and claimed as 
being tlie property of said Standard Oil Company, without peiinitting your pe- 
tioner to défend its rights in the premises; that yonr petitioner is ready, 
able, and wUllng to defeùd its right to make, use, and maintain said cars; 
that your petitioner is désirons of making answer to the complaint flled heretn, 
and to produoe prool on the Issues made ta said case; that, imiess your pe- 
titioner be granted the privilège of interpleading ùi sald suit, it is llable to 
suffer irréparable damage and loss, and will be deprived of the use of its 
property, without being permitted to make any défense la said action what- 
ever. "WTierefore, your petitioner prays that sald cause be opened, and that 
your petitioner be permitted to interplead in sald action by filing an answer 
to the matters set forth and charged against sald cars la the bill of complaint 
herein, and that it be permitted to produce proof In support of the matters 
it may set forth in its sald answer." 

To this pétition the défendant filed an answer December 7, 1889, 
admitting that it had no interest in the patent in question, or in 
the cars of either the Standard OU Company or Whittier, Puller 
& Co., and oonsenting that the petitioners might défend the suit in 
their own names, with their own counsel, and at their own expense, 
and that the prayer of the petitioners to interplead might be granted. 
December 9, 1889, the complainant interposed a demurrer to the 
pétition; and on that day tbe court ordered that complainant 
should within 10 days file an amended bill of complaint, making 
Whittier, Fuller & Ck). parties respondent, and that complainant 
should thereupon aie a bond in the sum of $20,000 to indemnify 
the respondents, or either of them, for ail damages they, or either 
of them, might sustain by reason of the preliminary iajunction. 
Pursuant to this order the complainant, on the 19th day of Decem- 
ber, 1889, filed an amended bill, which it appears did not comply with 
the order of the court, and on motion it was struck from the files; 
and on December 31, 1889, the court made the further order that 
the complainant, on or before Friday, the 3d day of January, 1890, 
should file a second amended bill of complaint, making respondents 
Whittier, Fuller & Co. respondents in f act, and charging sald Whittier, 
Fuller & Co., jointly with the Southern Pacific Company, with 
having infringed upon the letters patent sued on, and demanding an 
injunction against ail of said respondents. It was further ordered 
that a new injunction should be issued, running against both of 
said respondents, and that upon the filing of the new injunction the 
injunction thëretofore issued against the Southern Pacific Company 
should be dissolved. It was further ordered that a bond in the sum 
of $20,000, to be approved by the judge of the court, should be 
filed by said complainant on or before said Friday, the 3d day of 
January, 1890, indemnifying both of said respondents against the 
effect of said injunction, in case the same should hâve been wrong- 
fully issued. Pursuant to this last order the complainant, on 
January 3, 1890, filed a second amended complaint, and a bond on 
injunction in the sum of $20,000. It is claimed by counsel, in their 
brief, that the court erred in making the orders of December 9, 
1889, and December 31, 1889, whereby it was ordered thnt com- 
plainant file an amended bill of complaint, making Whittier, Fuller 
& Co. parties respondent, and compelling complainant to take ont an 
injunction against Whittier, Fuller & Co., and to exécute a bond 



524 FEDERAL EBPORTEE, VoL 54. 

in th.e sum of $20,000 to îndemnify tlie respondents from ail damages 
they might sustain by reaâbn of the injunction. To the second 
amended bill, Whittier, Fuller & Co. interposed a demurrer, wMch. 
was overraled. Standard Oïl Oo. v. Southern Pac. Co., 42 Fed. 
Eep. 295. Thereafter, the case being at issue upon the answers of 
the défendants and the replications of the complainant, testimony 
was taken, and upon the final hearing a decree was entered, dismiss- 
ing the bÙI, on the grounds that the patent sued on was a mère 
aggregation of devices, and not a patentable combination. Standard 
OU Co. V, Southern Pac. R Co., 48 Fed. Eep. 109. From this 
decree the complainant appealed. 

We would perhaps be justifled, under rule 11 of this court, in dis- 
regarding the claim of error, as it is not contained in the assignment 
of error in the transcript of record, but it will probably assist to a 
better understanding of the case to notice the contention of the 
complainant in this behalf. 

It is said by coimsel for appeUant, in support of this claim of 
error, that the original biQ was brought against the Southern Pacific 
Company, alone^ to restrain it from using, as a common carrier, upon 
thei railroads operated by it, any and ail cars wMch infringed upon 
complainant's patent. It was not aimed against Whittier, Fuller 
& Co., or against any particular owner or patentée of cars. Its ob- 
ject and scope were simply to enjotn the railroad company from using 
cars wliich would amount to an infringement of complainant's pat- 
ent. It may be admitted that the complainant had a right of action 
against the Southern Pacific Company, upon the facts stated in the 
bni, but does it follow that Whittier, Fuller & Co. were not also 
proper parties to the action? The Southern Pacific Company, in 
its answer, disclaimed ail ownership or interest in the cars aUeged 
to be an infringement of complainant's patent, and even denied that 
the cars were in its possession, or under its control; but it arerred 
that its relation to the cars was that of a common carrier for hire, 
required by the laws of the United States to receive ail cars, with- 
out discrimination, and transport the same; that it did not hâve the 
meàns for discovering or ascertaining whether cars oflered it for 
transportation were infringements or not, but it had notifled the 
owners of the cars of complainant's request to desist from the use 
of the invention. By this answer the railroad company disclaimed 
any interest in the controversy as to whether the cars received by 
it for transportation infringed upon complainant's patent or not, 
but it pointed to the owners of the cars as tiie real parties in interest. 
Whittier, Fuller & Co., in their pétition, alleged that they were 
engaged in conducting and carrying on a large wholesale and retail 
business in paints and oUs in the city and county of San Francisco; 
thJat tbe magnitude of their business rendered it necessary for them 
to ship to California, from the eastern states, large quantities of 
petroleum and other oils; that in order to make such shipments, and 
to supply their trade with oils, they had constructed, at a large ex- 
peçDse, several cars especiaUy adapted for containing, storing, and 
transporting petroleum and other oils in bulk; that thèse cars be- 
longed to them, and were their property, and were the cars claimed 
to be infringements upon complainant's patent; and accordingly they 



STANDARD OIL CO. V. SOUTHERN PAC. CO. 623 

asked pennission to défend tte action. Clearly, they had a béné- 
ficiai interest in the suit. Tlie cars liad been constnicted, and were 
being used, by tkem, for transporting oil to California over at least 
a portion of the railway owned and controlled by tbe Southern 
Pacific Cîompany. A decree in favor of the complainant, and against 
the raUroad Company, would neceasarily affect that use, and perhaps 
destroy the value of the cars altogether. They were therefore en- 
titled to be made défendants in the suit, whatever might be the 
title of their pétition. 

In the case of Supply Co. v. McCready, 17 Blatchf. 291, the biU 
alleged that cotton ties made in infringement of patents owned by 
the plaintiff were being shipped from New York to ports in the 
Southern part of the United States, by steamers belonging to a cor- 
poration of which the défendants were the managing offlcers, for 
persons whose names they refused to disclose to the plaintifE; the 
ties being shipped to be sold at such ports for use. It was held 
that carrying of such ties by the steamer was an infringement of 
the patents, and that such offlcers would be restrained by an injunc- 
tion from so doing, but the court found as a fact that the offlcers 
of the steaniship company were acting as the agents and servants 
of the owners of the infringing cotton ties, in promoting and effecting 
such sale and use. The défendants had not conflned themselves to 
the business of a carrier, but had actually engaged in promoting 
the sale and use of the infringing article. The case is, however, of 
interest upon another point. The court, in answering a suggestion 
that the injunction would be a hardship upon the steamship com- 
pany, observed: 

"The defendant's company wlll be deprlved of no more carrying trade In 
respect to infringing ties tlian they would be deprived of if the shlppers of 
such ties were enjoined, and it must be presumed tliat they would be enjoined 
If their names were known. The défendant company could hâve caused such 
names to hâve been disclosed on inquiry, but it dld not The allégation that 
the information was asked and refused is not denled." 

The action was therefore sustained against the défendants, as 
offlcers of the common carrier — First, because they acted as the 
agent and servant of the shipper of the infringing cotton ties; and, 
second, because they refused to disclose the name of such shipper. 
Had the name of the shipper been known, he would undoubtedly 
hâve been made a party défendant. In the présent case the shipper 
is not only known, but he asks to be made a défendant upon a show- 
ing that he owns and uses the cars alleged to be infringements of 
complainant's patent. We find no difflculty, under thèse circum- 
stances, in determining that Whittier, FuUer & Co. were properly 
admitted as défendants in the action, and that the com-t had author- 
ity, under its équitable jurisdiction, to require a new bond of the 
complainant, to meet the new conditions of the case. 

In the transcript of record a number of errors are assigned, stat- 
ing in différent forms the claims that the court erred in decreeing 
that the elaim of the patent sued on was a mère aggregation of de- 
vices, and not a patentable combination. The patent is for an 
"improvement in oil cars." The spécification and claim are as 
foUows: 
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"My Inyentlon relates to cars, and espetdaUy to tbat class of cars designed" 
for transportliig mercbandlse and oll or other Uqulds; and It consista in tlie 
parts and combination of parts herelnafter descrlbed and claimed, whereby 
oila or otlier Uqulds may be safely traDsported in the saine car wltli miscel- 
laneons merchandise. • * ♦ The objeet, as briefly above stated, of my 
devlce, is to produce an improved fonn of car for tlie transportation of oils 
and liquids in bulk, and whlch sball also be adapted for the transportation of 
ordinary merchandise on roads where a load of oil or liquld cannot be obtained 
on retum trip, thus obvlating the neoessity of hauiing empty tank cars over 
long distances, as Is now commonly done; and to this end the construction of 
the ordinary freight car is modifled as follows: The car space Is divlded into 
two or more compartments; but, for the purpose of the présent spécification, 
we wlU suppose It to be divided into three. The central compartment, as 
shown h» the drawtags, would embrace about two thirds of the entire lengtli 
of the car, and is designed and adapted for ordmary storage, and for thls pur- 
pose may be constructed in any proper manner. The two end compartments 
occupy each about one sixth of the entire length of the car, are located In 
the ends thereof, over the truoks, and are designed and constructed to con- 
taln metallic tanks, ♦ • * which tanks are adapted for safely cotitainhig 
and transportlng oil or other llquid. • • * i am aware that the several 
features embodied tn my improvement are not independently new, and I re- 
strict the Invention to the spécifie combination of parts set forth in the clalm." 

The daim is as follows : 

"What I clahn Is a car subdlvided Into two or more compartments, each end 
compartment contalning an oil tank, said tank constructed with an Inclined or 
self-drawlng bottom, and restlng upon a floor formed in counterpart theretoj 
said tank also havlng a tapering or Inclined top, with a fiUing opening placed 
at or near Its highest point, and in Une with a liUlng opening in the car top,— 
and there being a removable partition separating said tank from the adjacent 
compartment,— ail combined substantially as set forth." 

In dlscussing the question of différence between a mère aggrega- 
tion and a patentable combination, Judge Hawley, in the circuit 
court, applies the principles declared by the suprême court to the 
présent case in the followinglanguage: , 

"Is this invention a mère aggregation, or is It a patentable combination? 
What Is the distinction between mère aggregation and a patentable combina- 
tion? A combination of weU-known separate ijlements, each of which, when 
combined, opérâtes separately, and in its old way, and in which no new resuit 
is produoed which caimot be assigned to the independent action of one or the 
other of the separate éléments, is an aggregation of parts, merely, and is not 
patentable. But if to adapt liie several éléments to each other, in order to 
efCpct thelr co-operatlon In one organlzation, demands the use of means wlth- 
out the range of ordinary mechanical skill, then the Invention of such means 
to affect the mutual arrangement of the parts would be patentable. The 
parts need not act simultaneously, if they act unitedly to produce a commoU' 
resiUt. It is sufliclent if aU the devices oo-operate with respect to the work 
to be done, and In furtherance thereof, although each device may perform it* 
own particular function only." 48 Fed. Bep. 109. 

In support of this doctrine of aggregation, as distinguished from 
a patentable combination, the case of Halles v. "Van Wormer, 20 
Wall. 353, is cited, as follows: 

"It must be conceded that à new combination, tf It produces new and useful 
resnlts, is patentable, though ail the constituents of the combination were weU 
known, and in oommon use, before the combination was made. But the 
results must be the product of the combination, and not a mère aggregate of 
several results, each the complète product of one of the combined éléments. 
Combined results are not necessarily a novel resuit, nor are they an old resuit 
oibtaiucd in a new and improved manner. Merely bringing old devices into. 
Juxtaposition, and there aUowing each to work out its own effect, without 
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tlie production of somethlng novel, Is not Inventioii. No one, by brin^ng 
together several old devices, without productog a new and novel resuit, the 
Joint produot of tlie éléments cl the oombinatlon, and something more tban 
an aggregate of old results, can acquire a right to prevent otliers from using 
the same devices, either singly or In other combbiatlons, or, even if a new and 
useful resuit is obtalned, can prevent others from using some of the devices, 
omitting others, in the comblnation." 

Also, the following from Keckendorfer v. Faber, 92 U. S. 357: 

"The combuiation, to be patentable, must produce a différent force or effect 
or resuit in the comblned forces or processes from that glven by their separate 
parts. There must be a new resuit produced by their union. If not so, it is 
only au aggregation of separate éléments." 

And the following from Pickeiing v. McOullough, 104 U. S. 318: 

"In a patentable comblnation of old éléments, ail the constituents must so 
enter it as that each qualifies every other. ♦ • • It must form either a 
new machine of a distinct character and fonction, or produce a resuit due to 
the Joint and co-operating action of ail the éléments, and whlch is not the 
mère addlng together of separate contributions." 

The opinion proceeds: 

"Numerous other authoritles mlght be cited substantlally to the same effect. 
The law is well settled, the prlndples clearly deflned. The divlding Une 
between mère aggregation and .patentable comblnatlons is weU establlshed. 
Evesy case must fall upon one slde or the other. No case stands directly on 
the pivotai Itne. But the facts are often of sach a character as to make it 
dlffloxdt to détermine upon which ride of the border Une the case should be 
classed. This difflculty arlses in the appUcation of the facts to the principles 
of the law so frequentiy announced by the suprême court of the United 
States. • • • The several features embodled in complalnant's improve- 
ment are admitted not to be Independently new. The contention Is that new 
and useful results are reached that were not hitherto attainable under the 
prior State of the art The resuit claimed to be new Is the cheaper trans- 
portatlon of oU In buUs over long hauls. That is, by the comblned use of the 
patented car, complahiant Is enabled to save the expense of $95 hitherto pald 
for the expense of the retum of an empty car. It is not claimed that the 
oarrylng of oU one way co-operates directly wlth the performance of carrylng 
dry merchandise the other way, but the point reUed upon Is that the two 
co-operate directly In the performance of carrylng merchandise botb ways, 
thereby produclng a common resuit, vlz. a réduction of the cost of transporta- 
tlon of oils by successive acts performed in différent parts of the service of the 
car; this resuit belng, as before stated, la savrng the dead loss of hauling 
■empty cars one way. If this contention Is sound, then the patent must be 
malntained. Is it tenable? I am of. opinion that it is not. The construction 
«f this patent as contended for by complalnant would, in my Judgment, be ex- 
tending the princlple of patentability of Inventions beyond the rules laid 
down by the suprême court of the United States In Its récent décisions upon 
thia sublect. The patentée admits that the several features in his Improve- 
ment 'are not Independently new.' Upon the heartng prior patents were 
tntroduced which embodied aie gênerai feature of carrylng oils or Uquld and 
•dry freight at the same time, or 'for Uquld f reight in one direction, and dry 
freight in the other.' Do the éléments of the car and of the oU tank, com- 
blned, so co-operate as to produce a new resuit by their joint rmion? Suc- 
cessive action of old parts, where they aU relate to each other, and ail work 
■to a common end to perform a common resuit, tf the resuit is new, are 
patentable, but In aU cases it must be a resuit whlch Is due to the successive 
action of thèse parts." 

After referring to th.e case of Keckendorfer v. Faber, and the illus- 
trations there given of articles in combination which produce new 
results, and amount to patentable combinations, the opinion cod- 
«ludes, npon this feature of the case, as foUows: 
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"In thls case ttiere Is no Joint opération or effeot in tlie constraolion of a 
rallway car and the oil tank combined. wMch is in any manner due from the 
simultâneons or successive action of ttie two as combined. It is a mère aggre- 
gation of old déments, produoing no new resuit by tlie combination." 

We bave carefully examined the auth.orities cited upon this ques- 
tion, and, applying tlie principles as determined by tiie courts, we 
flnd that Judge Hawley bas correctly interpreted the law applicable 
to the f acts in this case. Decree affirmed. 



mSK et al. V. MAHLBB et al. 

(Circuit Court, S. D. New York. March 21, 1892.) 

Patents poh Inventions— iNFraNGEMENT—AccouNTiuG — Costs. 

Where défendants' infringement of tbe patent sued on is plain, but tlxey 
haye denled the infringement until after tbe suit is brought, embodying 
a déniai of Infringement and of tbe valldity of complainants' patent in 
tbeir answer, tbey cannot defeat complainants' right to an accounting by 
offering then to pay royalty on a certain number of the patented articles, 
whlch tbey admit that tbey sold, and the costs of suit 

In Equity. Suit by Henry, G. Fisk, Thomas E. Olark, and Thomas 
J. Flagg against Samuel Mahler and Louis Mahler for the infringe- 
ment of a patent. Decree for complainants. 

B. F. Watson, for complainants. 
H. W. Grindall, for défendants. 

WALLACE, Circuit Judge. There is nothing in this case to 
defeat the right of the complainants to the usual decree for an 
injunction and an accounting. It is entirely plain that the défend- 
ants bave infriaged the two patents in suit The neck scarf sold 
by them in January, 1889, known as "Exhibit D," so plainly em- 
bodied the inventions claimed in the patents that expert évidence 
to establish identity is not necessary. The proofs show that tbey 
had quite a, number of similar scarf s on hand before this suit was 
brought If the défendants had not denied infringement before 
the suit was commenced, and had made an offer to pay complainants 
the establisbed royalty for the use of the inventions, tbey might 
properly urge that tbey should not be subjected to the costs of the 
suit, and to the expense of an accounting. But tbey did not do this. 
Tbey denied Infringement until after the suit was brought. Then, 
after it was brought, in tbeir answer, tbey denied tbe validity of the 
patents, and still denied infringement, although tbey inserted in 
tbeir answer aJi offer to pay the royalty on a certain number of neck 
scarfs which tbey admitted having sold, together with the costs of 
the suit. There is no merit in the contention of the défendants 
that complainants bave been guUty of lâches. So far as appears, 
the complainants had no proof prier to January, 1889, that the 
défendants had sold more than a single one of the patented neck 
scarfs; and, if tbey had brought suit upon such a trival infringe- 
ment, their suit would probably hâve been dismissed, with costs. 
There is enough in the proofs to suggest quite persuasively that the 
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défendants h.ave infringed beyond the extent of the sales of the 18 
dozen of neck scarfs purchased by them of Hellenberg & Lowen- 
stein. If the complainants choose to take a decree upon the basis 
of the royalty upon the 18 dozen neck scarfs sold by the défendants, 
they are entitled to do so. But, if they prefer to go to an accounting, 
it is their right to do so. If it should turn out that the défendants 
hâve not sold any more than that number, the question will ailse 
whether the costs of the accounting should not be imposed upon the 
complainants. The usual decree is ordered. 



THE ALBERT DUMOIS. 

EUSTAD V. FOUR HUNDRBD AND FIPTY-SEVBN BAGS OP OOFFBE 

et al. 

(District Court, B. D. New York. January 27, 1893.) 

Chaktbb Pabtt— Lien on Cargo— Bill op Lading Stating Fbbight— Liabil- 
ITT DP Cargo fok Unpaid Charter Money. 

The provisions of a charter party gave the shipowner a lien "on ail 
cargoes and ail subfreights for any amounts due under this charter." 
The charterer subchartered the vessel by a charter party of rimUar terms, 
and claimant shipped certain cargo, for whlch biUs of ladlng, fixing the 
freight due, were given by the purser of the subdiarterer. Claimant hav- 
ing paid to the subdiarterer the freight due on the cargo as per bills of 
of ladlng, after notice that the shipowner dalmed a lien thereon, héld, that 
the shipowner could enforce a lien upon the cargo for the freight stated 
in the bllls of ladlng, but for no more;. 

In Admiralty. Libel for balance of charter money. Decree for 
libelant. 

Llbelant was the master of the steamship Albeii Dumols, and llbeled 457 
bags of coffee, 110 baies of deersklns, 151 baies of rubber, and 400 baies of 
hides, for the amount due under the charter party of the vessel, dated 
August 5, 1890, by which she was chartered to H. Dumois & Co. H. Dumols 
& Oo. subchartered the steamer to the Central American & Honduras 
Steamship Company, under a charter party simliar in its terms to the 
original charter party. The charter partj' contained a clause giving the 
owners a Uen "upon ail cargoes and upon ail subfreights for any amounta 
due under this charter." The vessel was loaded by the steamahip Com- 
pany at Honduras, and brought to this port the cargo above named. After 
the commencement of this action the cargo was claimed by Hoadley & 
Co., and a stipulation glven by them. After the flling of the libel they 
paid to the Honduras Steamship Company the amount of the freight on the 
llbeled cargo. The libelant claimed tliat he was entitled to bis lien upon the 
cargo to the extent of the unpaid, charter money, namely, $1,433.53. The 
claimant insisted that the vessel had a lien on the cargo only to the extent 
of the freight named in the bUls of ladlng which were given by the steam- 
ship Company to shippers. 

Goodrich, Deady & Goodrich, for libelant. 
Wheeler, Cortis & Godkin, for claimants. 

BENEDICT, District Judge. The charter party shows that it 
was the intention of the parties to conf er upon the charterers author- 
ity to flx the freight to be paid by cargo that might be shipped 
under bUls of lading. The cargo in question was shipped under 
bills of lading signed by the purser, by which the freight to be paid 
on each shipment was flxed. Thèse bUls of lading were authorized 
v.54F.ao.3— 34 
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contracte which, as between the shipper and tlie sMp, flx thé freigkt 
to be paid by eacli shipment, notwitlistanding that provision is made 
in the charter party for a shiiwwner's lien for the charter money. 
By virtue of this provision the shipowner may enforce a lien upon 
the cargo for the freight stated in the respective bills of lading, 
but for no more. Let the libelants hâve a decree with an order 
of référence to ascertain the amount of such freight. 



OLSEN T. HUNTER-BE3NN & OO.' 

(District Court, S. D. Alabama. October 29, 1892.) 

1. Shippinq — Chartbr Pakty— "All Convbnient Spbbd. ' 

The provision in a charter party that the vessel cliartered shall proceed 
to port ol loading "with aU convenient speed" Is équivalent to a contraot 
that she shall proceed without unhecessary delay, and implies an agree- 
ment that It shall be without uureasona'ble delay, and thèse are condltiona 
précèdent. 

8. BaMb— "At PoSt ob SaiI/BD." 

The provision ta a charter party that the vessel to be chartered is "at 
Santos, or sailed," is a contmct that she will soon sail, or bas sailed, there- 
from. 

8. Saub— Keabonablb Diligence. 

Qne of the conditions Implied In a charter party is that the vessel will 
commence the voyage VFith reasonable diligence, and this is violated by 
walting oveif four mouths to carry eut a previous contract before beginning 
the new one. 

4. Agent— Power to Waivb Conditions. 

An agent to load oargoes bas not, in gênerai, power to waive forfaiture 
of charter party, so as to btnd bis nonresident principaL 

5. Shippinq— Charter Party— Waiver of Porpeitcrb. 

■ The advancement by an agent of a small sum, without commissions, to a 
delayed vessel, is not a waiver of forfaiture of charter party by delayed 
arrivai, when accompanied by a déclaration that he did not know what 
bis principal, the charterer, would do about the delay. 

In Admiralty. Libel in personam to recover damages for breach 
of charter party. libel dlflmissed. 

G. L. & H. T. Smith, for libelant 
PiUans, Torrey & Hanaw, for defendanta 

TOULMIN, District Judge. On the 27th day of July, 1891, the 
libelant, and owner of the Ijîorwegia/n bark Franklin, through an 
agent in Pensacola, Fia., chartered his vessel to the défendants to 
carry a cargo of ttmber from Ship island, Miss., to some port in the 
TJnited Kingdom. The charter party, among other stipulataons, 
contained the following: 

"Ship or vessel now at Santos, or sailed, • • • Sald ship, belng • • • 
and in every way fitted for the voyage, shaU, with ail convenient speed, sail 
and proceed to Ship island, Misa., and there load for the said cbarterers a tuU 
and complète cargo, to conslst of," etc. 

'Reported by Peter J. HamUton, Bsq., of the Mobile, Ala., bar. 
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Wlien the charter was efifected the yessel was at Santos. She 
had arrived tliere on the 31st of May, 1891, with a cargo of coal to 
be delivered to consignées at that port. The discharge of this cargo 
commenced on the 3d of September, and was not finished untU the 
Ist of November, The vessel then took in ballast, and on the 
16th of December sailed for Shlp island. Aiter leaving Santos 
the vessel proceeded on her voyage, without unnecessary delay, and 
arrived at Ship island on the 3d of Pebruary, 1892. She was then 
tendered the défendants, under the charter, but they refused to ac- 
cept her, on the ground of her long delay ta reaching Ship island. 
Thei'eupon the owner brought this suit in personam against tlie 
charterers to recover damages. It appears from the e^àdence that 
when the vessel arrived at Santos she was not able to obtain a 
berth, at once, for the discharge of her cargo of coal. It aiso ap- 
pears that the vessel lost two masters by death, and had nxuch 
sickness among the crew, during the time she lay at Santos. 

Under the ruie established by the suprême court in Lowber v. 
Bangs, 2 Wall. 728, I think the stipulation that the vessel should, 
wjth ail convenient speed, proceed to Ship island, was a condition 
précèdent. Abb. Shipp. p. 332; The B. F. Bruce, 50 Fed. Eep. 123. 
The contract was that the vessel should proceed "with ail con- 
venient speed" to Ship island to enter upon the charter. I con- 
sider the stipulation that the vessel "should, with aU convenient 
speed, proceed," as équivalent to a stipulation that she should pro- 
ceed without unnecessary delay. And the shipowner, by his contract, 
impliedly agreed that his vessel should proceed without unreason- 
able delay. This was a condition précèdent, as weU as an agreement. 
Now, it does not appear from the évidence whether the delay from 
the 27th of July, the date of the charter party, untU the Ist of Novem- 
ber, when the discharge of the cargo was finished, was or was not 
necessary. The cause of the delay does not clearly appear; and 
while I caimot say whether or not the delay was unnecessary, I 
hâve no hésitation in saying that it was unreasonable, so far as 
the défendants are concerned. There is no intimation given in the 
charter party of a neceesity for staying at Santos to discharge 
cargo. The language used clearly implies that there was notiiing 
in the existlng engagements of the vessel to prevent her entering 
on the new contract with promptness. It does not appear that the 
charterers knew at the time the charter party was eflected that 
the vessel was burdened with a cargo. The stipulation, "at Santos, 
or sailed," conveys the idea that, if the vessel had not already saUed, 
she was "at Santos," and would soon sail. One of the conditions im- 
plied in the contract was that the ship would commence and carry 
out the voyage contracted for with reasonable diligence. She did 
not reach Ship island until more than 6 months after the charter 
party was signed, and she did not saU from Santos until the ex- 
piration of more than 4f months from that time, and, as was said 
by Mr. Chief Justice Waite in a case very similar to this, (Antola v. 
Gill, 7 Fed. Eep. 487,) "this because it took her most of that time 
to get rid of the obligations of another contract she was under, 
to deliver a cargo she had on board to consignées at Santos. "In 



532 FEDERAL REPORTER, Vol. 54. 

other words, she was delayed in tlie perfonnance of lier new con- 
tract because she was bound by an old one." "By staying at 
• * *. [Santos, in this case] to discbarge her cargo, sbe saved 
the profits of her old contract, but we thirik sbe is not now in a 
condition to tkrow tlie losses of tbe new one upon lier cbarterers." 
My opinion is that the vessel did not proceed to Ship island with ail 
convenient speed, within the meaning of the contract, and without 
unreasonable delay, as implied therein. Therefore the libelani can- 
not recover, unless the charterers waived the broken conditions of 
the contract. If, after knowledge of the breach, they received sub- 
stantial benefit under the contract, they will not be entitled to 
répudiate it. 

The facts, as shown by the proof, are that the défendants hare 
their head office in Mobile. That they hâve an ofllce and agent at 
Scranton, the port to which Ship island belongs. This agent was em- 
ployed and authorized to attend to aJl gênerai and ordinary matters 
connected with défendants' business at Scranton. That he had no 
authority to act in extraordinary matters except by spécial instruc- 
tions in the particular instance, and that he had no express authority 
to waive the breach claimed in this case. The contention is that his 
gênerai powers as agent, and his recognized conduct in connection 
with the défendants' business, gave Mm such authority, and that 
the acts done by hûn in connection with this vessel amounted to a 
waiver of the alleged breach of her contract. While a waiver may 
be implied from acts, yet, if claimed to hâve been done by an agent 
in a common employment in gênerai business, I think that express 
authority in the agent must be shown. Bennecke v. Insurance Co., 
105 U. S. 355; Abb. Shipp. p. 350. 

But suppose the agent was authorized to waive the breach, as is 
contended by the libelant. Were his acts or conduct such as to jus- 
tify the master in relying upon them, and setting them up as an es- 
toppel? And did the défendants thereby receive any substantial ben- 
efit under the charter party? If not, the contention must fail. The 
acts referred to are that, when the master of the vessel reported his 
arrivai to the agent, he informed the agent that he wanted some 
money to pay entrance fées, and for his individual use, and that he 
wished to get the ballast lighter to take Ms ballast The agent had 
no money in hand, and told the master that he would give him a draf t 
on défendants, at Mobile, for f 100, if he could use it, and this was 
done. He also said that he would send the lighter, or request the 
stevedore to send a lighter, to the vessel, to take her ballast, and this 
was also done. The agent at the same time told the master that he 
did not know what would be done with liim ; that, owing to the long 
delay in the arrivai of the vessel, the charterers had disposed of the 
cargo which they had for her; and that he would hâve to see them, 
to learn what was to be done about it. This was on Saturday. 
On the foUowing Monday the agent went to Mobile, and reported 
the facts to the défendants. The lighter that was ordered to go 
alongside for ballast was recalled. It had reached the vessel, but 
had taken out no ballast. The master of the ship was requested 
to go to Mobile to see the défendants relative to the matter, which 
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be did; and it was then that thé défendants refused to load the 
vessel under the charter party, infonning the master that they had 
dispôsed of the cargo which they had prepared for his vessel, owing 
to her delayed arrivai, and that at that time they had no other 
cargo like that mentioned in the charter party. I do not think that 
the acts of the agent were such as to justify the master in relying 
on them as a waiver, when coupled with the déclaration made hy 
the agent to him, that owing to his long delay the cargo tntended 
for his vessel had been otherwise dispôsed of; that he did not 
know what the charterers were going to do about it, and he must 
learn from them. The proof faMs to show that the défendants 
received any beneflt under the charter party. They, through their 
agent, advanced |100 to the master, but it does not appear that 
they hâve received any commissions or interest on it, or, indeed, that 
the principal has been repaid. 

I think the charterers took their objections to the delay within 
a reasonable time, and that they can avail themselves of the broken 
conditions of the contract. 1 Pritch. Adm. Dig. p. 489, par. 185. It 
foUows that the libel must be dismissed, and it is so ordered- 



THE STACEY CLARKB. 

THOMPSON V. THE STACEY CLARKH. 

(District Court, S. D. Alabama. May 13, 1892.) 

1 ShIPPIKG— AUTHOBITY OF MaSTER — PUNISHMBNT OT" SeAMKST. 

A master may punish a seaman who refuses to do his duty, and may, 
if tlie seaman is incorrigible, dlscliarge him, confine him, or deprive him 
of privilèges; but forfeiture of wages cannot be superadded to eorporal 
punishment, and it is not within the ordinary powers of a master to Im- 
prison a sailor on shore. 
2. Same— MuTiNY— Demnition. 

Jf utiuy oonslsts in attemptlng to deprive the master by violence of his 
autliority as such.whether by resisttng him in its exercise, or by actual 
usurpation of the command. 
S. fcJAME— Wages as Damages. 

When a seaman sues for discharge and for damages for aUeged Ul 
treatment, a decree of discharge ends Ms contract witti the vessâ, and 
prevents the allowance of further wages. 

In Admiralty. Libel in rem for wages, and damages for alleged 
cruelty. Decree for libelant. 

Smith & Gaynor, for libelant. 
W. D. McKinstry, for claimant. 

TOULMIN, District Judge. If a seaman refuses to do his duty, 
he is liable to punishment by the master, and, if he is incorrigible, 
the master may discharge him, or correct or confine him, or dock him 
of his privilèges; but he cannot superadd a forfeiture of wages after 
inflicting eorporal punishment, (Desty, Shipp. & Adm. 129; Thorne 
V. White, 1 Pet. Adm. 168;) and it is not one of the ordinary powers 
•of a master to imprison a seaman on shore. But a seaman is bound 
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to obédience and respect of officers, and the master bas tàe right to 
enforce discipline, and is justifled in the use of any necessary meaiis 
to tMs end. He may use a deadly weapon when necessary to sup- 
press a mntiny, but only wben mutiny exists or is tbreatened. A 
revoit or mutiny consista in attempts to usurp tbe command from 
tbe master, or to deprive bim of it for any purpose by violence, or 
in resisting him in tbe free and lawful exercise of bis autbority, tbe 
overtbrowing of tbe légal autbority of tbe master, witb an intent 
to remove bim against bis will, and tbe like. Tbe évidence fails to 
satisfy me tbat tbere was any revolt or mutiny committed, at- 
tempted, or tbreatened by tbe libelant on tbe occasion referred to; 
but it does satisfy me tbat be was guUty of disorderly and insubor- 
dinate bebavior of a very reprebensible cbaracter. Tbere was, bow- 
evep, no obstinate or continued misconduct or refusai to do duty, al- 
tbougb bis misconduct was of a bigbly aggravated cbaracter, and 
deserved tbe punisbment wbicb be received, and wbicb in my judg- 
ment was severe, being sbot at two or tbree times witb a pistol, and 
tben placed in close and solitary confinement on bread and water 
for a period of 15 days. I do not say tbat under the circumstances 
tbis was excessive or immoderate punisbment, such as would enti- 
tle tbe libelant to damages; but I do tbink it is sufflcient, witbout 
superadding to it a forfeiture of ail wages. Tbe goverimient and 
discipline of tbe seaman beihg largely in tbe discrétion of tbe mas- 
ter, and be baving seen proper to correct bim in tbe manner tbat be 
bas, I do not feel caUed upon eitber to punisb tbe master for bis 
acts, by awatding damages against bim, or to furtber punisb tbe 
libelant, by superadding to tbe punisbment already inflicted a forfei- 
ture of ail wages. I tberef ore award libelant one montb's wages, less 
tbe amount of $5 already received by bim. As bis term of serv- 
ice contracted for bas not expired, more wages would be awarded 
bim, but tbat be files bis libel before tbe expiration of one montb's 
service praying for a discbarge, and tbereby severiiig bis connection 
and ending bis contract witb tbe vessel. Tbe imprisonment on 
sbore in tbe guardbouse by tbe master and police ofScer was in my 
opinion unlawful, but, as no appréciable damage was done libelant, 
I consider tbe amount awarded as wages sufflcient to cover tbis 
tort, if it be a tort. A decree will tberefore be entered for $20. 



THE WAREIOR. 

S H. HARMON LUMBER 00. et al. v. THE WARRIOR. 

(Circuit Court of Appeals, Ninth Circuit January 30, 1893,J 

No. 67. 

TowAGE— Stbandiuo OF Tow. 

Where on trial of a llbel against a steam trg for damages caused by 
the strandlng of a schooner upon a bar whlle la tow of the tug, the évi- 
dence as to the schooner's draft, and the depth of water .it the tlme of 
strandlng is confllctlng, a flnding by the district court that the schooner 
was in fault will not be dlstarbed ou appeaL 
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Appeal from tlie District Court of the United States for tb.e North- 
ern District of California. 

In Admiralty. Libel by the S. H, Harmon Lumber Cîompany and 
otkers, owners of the schooner SaËor Boy, against the steam tug 
Warrior, (the Wilmington Transportation Company, claimant,) for 
damages to the schooner, caused by stranding. Decree for libelea 
Libélants appeal. Afflrmed. 

E. W. McGraw, for appellants. 
Page & Eells, for appellee. 

Béfore GILBEET, Circuit Judge, and KNOWLES and HAWLEY, 
District Judges. 

GILBEET, Circuit Judge. On January 5, 1888, the steam tug 
Warrior undertook to tow the schooner Sailor Boy from the road- 
stead off San Pedro to a berth inside the bar. While crossing the 
bar the schooner was stranded, and suffered damage. The libel 
charges that the injury was caused by the négligence of the master 
of the tug in attempting to tow her over the bar at a time when 
the tide was ebbing, and the water was insufflcient in depth; that 
the master of the schooner informed the master of the tug that 
the schooner's draft waa 14 feet 6 inches. The défense is that 
the master of the schooner did not correctly state his draft; that 
his draft was 15 feet, instead of 14 feet 6 inches; that there was 
sufficient water ^or a vessel of the draft as represented, but not 
sufilcient for a vessel of tbe actual draft of the schooner. The 
décision on appeal, as in tlie court below, dépends upon the pré- 
pondérance of the évidence as to' the draft of the vessel and the 
depth of the water upon the bar. The testimony is conflicting 
upon both thèse issues. 

The draft of the schooner was measured and marked upon hef 
rudder posta up to 13 feet, but no further. The captain of the 
schooner at the time she grounded was making his flrst voyage 
upon that vessel. Both he and the mate of the schooner testify 
that her draft at that time was 14 feet 6 inches, but it appears 
that their knowledge was derived from hearsay only. The mate 
admits that his information was obtained from Capt. Mitchell, 
a former captain of the schooner. Mitchell testified that he had 
"carried over forty cargoes in her;" and that when she is loaded 
down to within 3 inches of the top of her rudder post, her draft 
was 14 feet 6 inches. It was evidently in conséquence of this in- 
formation derived from Mitchell that the captain of the schooner, 
who had no knowledge of his own upon the subject, stated to the 
captain of the tug that his draft was 14 feet 6 inches. He also 
said to the captain of the tug, after the accident, according to the 
évidence of the latter, that the vessel was loaded to within 3 
inches of the top of her rudder post. The captain of the tug 
soon afterwards made measurements up to 3 inches below the 
top of the rudder posts, and found the distance to be 14 feet 
11^ inches, instead of 14 feet 6 inches. He also measured up to 
the dark llae on the schooner's side, and, assuming that to be 
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her water mark when loaded, he made lier draft to be 15 feet 

1 inch. Tàe accuracy of thèse measurements is not disputed. It 
is claimed, however, that by actual test upon a subséquent voyage 
it was shown that with 395,000 feet of lumber (30,000 more than 
she carried on this voyage) the schooner's draft was only 15 feet 1 
inch, and that upon discharging 30,000 feet of her cargo the draft 
was reduced to 14 feet 6 inches. The value of this test is to some 
extent impeached by the fact that at the time of the voyage on 
which the injury occurred the season was wet, both whUe the 
echooner was loading at Gray's Harbor and while on her voyage 
of 13 days from there to San Pedro, and that the lumber which she 
was engaged in transporting from Gray's Harbor was at that time 
in active demand, and was shipped green, and as soon as sawed. 
Thèse conditions were to a large extent changea when the test 
voyage was made. It Was proven that on some of her voyages 
400,000 feet of lumber would load her down no more than would 
360,000 feet at other times, the différence resulting from the con- 
dition of the lumber, whether wet or dry. A caref ul considéra- 
tion of ail the testimony convinces us that the prépondérance of 
the évidence is in favor of the conclusion reached by the leamed 
district judge, that the draft of the schooner was misrepresented 
to the tug, and that the schooner's actual draft was about 15 feet. 

The prépondérance of the évidence also indicates that at the 
time the schooner struck there was suflBcient water on the bar 
to allow a vessel drawing 14 feet 6 inches to hâve passed over with 
safety. The captain of the tug testifies that on crossing the bar 
a few minutes before he returned.with the schooner, he sounded and 
found the lowest water to be 16 feet 4 inches. High water was at 

2 o'clock. According to the master of the tug, who looked at his 
watch, the schooner struck at 2:05. Another witness took the 
time after he heard the distress whistle of the tug, and found it to 
be 2:15. Others estimate the time to haVe been 2:15, 2:20, 2:30, 
and oûe places it as late as 2:45. It does not seem to us matralal 
whether it was 2:15 or 2:45. The évidence shows that in the 
flrst 45 minutes after the tum of the tide at that time and place 
the water ran out slowly, and the fall was slight, probably not 
to exceed two inches. Tixe depth of water on the bar, as found 
by the tug master, is corroborated by the soundings of the coast survey 
engineers. Mr. Von Qeldem, of the United States engineer corps, 
places the depth on the bar at high water on that day at 15 feet 
7^ inches. His estimate was given from soundings made by him 
in his oiBcial capacity in May, 1887, when the depth was found 
to be 11.2 feet at low water, and in June, 1888, when the lowest 
water was 11.8 feet. He thought it reftsonable to infer that the 
increase of depth between thèse dates must hâve been graduai, 
and that in January, 1888, the depth at low water was 11.5 feet. 
This, with the added depth at high water, which is conceded to 
be 4.1 feet, would give a depth at high water at 2 o'clock on the 
day of the accident of 15.6 feet. It is contended that there is no 
évidence to support the assumption of Mr. Von Geldem that the 
increase from May, 1887, to June, 1888, was continuons or grad- 
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oal. It seems to us, however, a not uiireasonable assumption, 
and it bas some support in the sounding taken by Capt Melberg. 
Tbe only évidence to contradiet it is the eridence of Capt. Welt, tbe 
port pilotj wbo testified tbat at high water on that day the depth 
would be a little ove;* 15 feet. If we assume that Gapt. Wdt's 
measurement is correct, and adopt the very lowest estimate given 
of the water on that day, there is still nothing in the évidence 
to convince the court that at 45 minutes past 2 o'clock a vessèl 
drawing 14 feet 6 inches could not liave crossed the bar in safety. 

In this case the most of the évidence was taken before the 
district judge, and it would seem to be a proper case for the ap- 
plication of the rule that on appeal in admiralty from the dis- 
trict court, where questions of fact are involved depending upon 
conflicting testimony, the décision of the district judge, who bas had 
the opportunity of seetng the witnesses, hearing them testify, and 
judging of their credibiïity, will not be reversed unless clearly 
against the weight of évidence. The Sampson, 4 Blatchf. 28; The 
Sunswick, 5 Blatchf. 280; The Thomas MelvUle, 37 Fed. Rep. 271; 
The Albany, 48 Fed. Eep. 565. The decree of the district court is 
affirmed, with costs to the appellees. 



PILOT BOAT NO. 5. 

KASIT et al. V. PILOT BOAT NO. 5.* 

(District Govrt, B. D. New ïork. February 21, 1893.) 

Beamen's Wa&bs— Sebvice on Pilot BOA.T— Construction op Conthact. 

The contract by whicli certain seamen on a New Yorlî pilot boat were 
hired speclfled only the nature of the employaient, and that the wages 
were so much a month. At the termination of a cmlse, but before the 
end of a month, they left the vessel. Owlng to the nature of a pilot boat's 
occupation, It Is Impossible for her to be in port at regular monthly inter- 
vais. Held, that the effect of the contract was that the seamen should 
serve for at least a month, and imtil the termination of the cruise, if, at the 
expiration of the month, the vessel should happen to be at sea. Llbelanta 
not having served a month, hM that thelr departure from the vessel was 
a désertion. 

In Admiralty. Libel for seamen's wages. Dismissed. 

Alexander & Ash, for libelants. 
Carter & Ledyard, for claimants. 

BENEDICT, District Judge. This is an action for seamen's 
wages brought by the crew of a New York pilot boat. The libel- 
ants were hired to serve as hands on board the New York pilot boat 
No. 5, at the wages of f 25 and $20 a month, respectively. They 
served until the 20th day of November. On the termination of a 
cruise on that day they left the boat, a month from the time of their 
hiring not having elapsed. They now sue for wages for the time they 
served, at the rate of wages agreed on. The défense is that, by 

' Reportéd by E. G. Benedict, Esq., of the New Yorli bar. 
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leaving the boat when they dîd, the crew deserted, thereby forfeiting 
theîr wages. The contract made with the libelants specifled two 
things only, — ^the nature of the services, viz. that of a hand on board 
pilot boat No, 5; and that the wages were to be so much a month. 
The question to be determined ia whether such a contract gave the 
crevir the right to leave the pilot boat when âiey did, that being at 
the termination of a cruise, but before the expiration of a month 
from the time they were hired. OrdinarUy, in the hiring of seamen, 
theip engagement at monthly wages is net regarded as an engage- 
ment by the month, but the term of service is flxed either by a stated 
limitation of time or by a described voyage. In this contract no 
voyage was described, nor was the term of service flxed by any limi- 
tation of time. Of course, some limitation must be inferred, as an 
unlimited service could not hâve been intended. The cruise of the 
New York pUot boats is as follows: The boats take on board a Com- 
pany of pilote in the Upper bay of New York, proceed with them to 
the pUot ground, and put the pilots on board incoming vessels, as such 
vessels arrive. When ail the pilots hâve left, the pUot boat returns 
to the Upper bay, where the pilots rejoin the boat, and she again pro- 
ceeds to sea. The cruise is sometimes of two or three days' duration, 
and sometimes two weeks or more. The boat is never long in port. 
If the boat arrives up early enough before dark, the pilots may join 
her, and she proceeds to sea on the same day. Sometimes the boat 
remains only a couple of hours in port. Every pUot boat is liable 
to go on station duty outside for four days in each three months, at 
designated times, under a penalty of $100 a day in case of the boat'n 
failure to be in the station at the time. 

In the case of a pUot boat, it is therefore impossible for the vea- 
sel to be at the port of departure at monthly periods; and, when she 
is not In port, she is upon the high seas, where it is impossible for 
the seamen to leave, and impossible to permit the seamen to leave. 
The understanding of the parties, therefore, must hâve been that the 
time of service was to end when the boat was in port, and also the 
understanding that she was not to be expected to be in port at 
monthly periods. Plainly, thèse men were not considered as hired 
by the day; the agreement was for so much a month. Effect can, 
I think, be given to this method of hiring the crew by considering 
the intention to hâve been that the men should serve at least for a 
month; and, if at the expiration of the month the boat should be at 
sea, where a termination of the service would be impossible, the serv- 
ice should continue until the boat arrived in port, at the end of a 
cruise, the wages of the crew cohtinuing until the time of such ar- 
rivai. From this understanding of the contract in question, the con- 
clusion follows that the libelants were not entitled to leave the boat 
when they did, because a month had not elapsed from the time of 
their shipment. The departure, under such circumstances, was 
therefore désertion, and they forf eited the wages then unpaid. 

The libel must be dismissed, but without costs. 
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.THE J. E. POTTS. 

HOWARD TOWING ASS'N v. THE J. E. POTTS. 

(District Court, N. D. Illlaois. February 23, 1893.) 

L.Salv AGE— Lien — Waivbk— Bueden of Pboop. 

Where a lien for salvage bas once attached, and notés are given for the 
salvage, the burden of proof Is upon the party asserting that the notes 
were Intended to detach the lien. 
8, Samk— Amount of Compensation— Aqreembnt. 

In the absence of proof to the contrary, the acceptance of sucb notes 
shows that the amouut of the notes is the proper salvage. 

In Admiralty. Libel by the Howard Towing Association against 
tiie barge J. E. Potts for salvage. Decree for libelant. 

0. E. Kj-emer, for libelant. 
W. H. Gondon, for respondent. 

GKOSSCTJP, District Judge. The libel in this case is for services 
rendered in pulling the barge Potts off the beach at North Fox 
island, in Lake Michigan. The claim is for $750, and a number of 
witnesses hâve testified that that, under the circumstances, would 
be a reasonable amount. The défense is that subséquent to the 
services the owner of the Potts entered into negotiations with the 
représentatives of the libelants, which resulted in the exécution of 
notes amounting to $600 in full payment of the services. The daim 
is also made that the delivery and aceptance of thèse notes operated 
as a waiver of libelant's lien upon the barge saved. The testimony 
respecting the exécution of thèse notes, and their purpose, is lunited 
to two witnesses. I can see no reason in their testimony why one 
should be given greater credence than the other. Where a lien for 
salvage has once attached, and notes hâve been given for the serv- 
ices, the burden of proof is upon the party alleging that thèse notes 
were intended to detach the lien to show that fact. TJnder this 
rule, I am of the opinion that the delivery and acceptance of thèse 
notes is not shown to hâve been intended to detach the lien. 

I think, however, that the acceptance of thèse notes, in the ab- 
sence of proof to the contrary, shows that the amount agreed upon 
is the proper salvage, and, accordingly, that the libelant's claim is 
limited to |600. The decree, therefore, will be in favor of the libel- 
ant for $600, with a lien upon the barge for its payment. 



THE BRIXTIAM. 
VBLASCO TERMINAL RY. CO. v. THE BRIXHAM. 

(District Court, B. D. Virginia. March 1, 1893.) 

SALVAOB — AWARD — RiGHT OF ChAKTBRER TO SHARB. 

A steamer was chartered to carry a cargo to a certain port. The char- 
ter party provided that the steamer should "bave liberty to tow and to 
be towed, and to assist vessels in ail situations;" and the bill of lading 
provided that she should "bave liberty- to tow and assist vessels la dis- 
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tress, and to devlate for the pnrpose of saving llfe or property." The 
master and crew were In full control and charge ol the steamer during 
the whole voyage, subject to no orders from the charterer, and there 
was no supercargo aboard. During the voyage she rendered salvage 
services to another vessel, and was thereby delayed for several days, 
Beld, that the charterer was not entttled to any damages for the delay 
occa^oned by the services rendered. The Persian Monarch, 23 Fed. 
Rep. 820, followed. 

8. Samb. 

Mère inert cargo is not aatitled to share in a salvage award, solely be- 
cause of the risk to wliich it was subjected. The Blaireau, 2 Cranch, 
240, distingulshed. 

In Admiralty. Libd by th.e Velasco Terminal Eailway Company 
against the steamship Brixbam. On a pétition of the owners of 
cargo claùning part of a salvage award made by this court in favor 
of the Brixham against the S. S. Chatfleld for salvage services ren- 
dered by the Brixham to the Chatfleld, and claiming damages for 
delay in delivering cargo in conséquence of rendering the salvage 
service. Dismissed. 

A. E. Hanckel, for petitionera. 

WhitelLurst & Hughes and Conver» & Kirlin, for the Brixham. 

HUGHES, District Judge. During the 27th, 28th, and 29th of 
December, 1891, the steamer Brixham rendered to the steamer Chat- 
fleld valuable and meritorious salvage service, for which this court 
made a decree awarding to the Brixham for the service and for boun- 
ty the sum of $12,500. 52 Fed. Eep. 479. At the time of rendering 
tiie salvage service, the Brixham was under charter to the Velasco 
Terminal Eailway Company to carry a cargo of railroad iron and 
material from Philadelphia to Velasco, Tex., at an agreed freight 
per ton. The charter was not a démise. The master and crew 
remained in full control and charge of the Brixham from the be- 
ginning to the end of the voyage, subject to no orders from the 
charterer. The charter party contained a clause providing that 
the steamer should "hâve liberty to tow and be towed, and to as- 
Bist vessels in ail situations." The bill of lading provided that 
the steamer should "hâve liberty to tow and assist vessels in dis- 
tress, and to deviate for the purpose of saving life or property." 
The owners of the freight had no supercargo on board, and there 
was no semblance or prêteuse of their having or exercising any 
authority or control over the steamer during the voyage, direct or 
indirect, actual or vlrtual. 

The Brixham sailed from Philadelphia on the 25th of October, 
1891. On the 27th, when she was nearly abreast of the Virginia 
capes, she saw the Chatfleld flying signais of distress, and deviated 
from her voyage in order to render assistance. The service she ren- 
dered in bringing the Chatfleld into Hampton Eoads was pronounced 
by this court a meritorious salvage service. It occupied the Brix- 
ham until the 29th of October. During the progress of this service 
the Brixham sîistained damages from the Chatfleld, which she found 
it necessary to hâve repaired before proceeding on her voyage from 
Hampton Èoads to Velasco. The time consumed in obtaining thèse 
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repairs was flve dajs; bo that the entire détention încurred in con- 
séquence of rendering the salvage service was nine days. The Brix- 
ham proceeded from Hampton Koads on the 5th of Norember, and 
ultimately reached Velasco with ail of her cargo, for the delivery of 
which she obtained full receipts from its consignées. 

The pétition under considération claims damages for delay in 
delivering the railroad material at Velasco, caused by the déviation 
of the Brixham from her course in saving the Chatfield, and prays 
that thèse damages may be paid ont of the salvage money awarded 
to the Brixham by this court, and stni under the court's control. It 
also prefers a claim to share in the salvage award, on account of • 
the risk to which the railroad material was subjectéd by the Brix- 
ham in rendering the salvage ser^àce. 

In regard to the claim for damages by delay resulting from this 
salvage service, I agrée with the déclaration of the court in the 
case of The Persian Monarch, 23 Fed. Rep. 820: "It seems to add 
a new horror to shipwreck to hold that, when the master of a 
vessel in distress accepts the services of another vessel for his rescue, 
he binds his owners to the owners of the cargo of such other 
vessel to pay them ail damages resulting from the rendition of 
salvage service. Such cannot be the law." It would be a still 
greater discouragement of salvors if it were held that, in rendering 
salvage services to vessels in distress, they would be held liable to 
owners of cargoes on their own ship for damages for the mère 
delay resulting from such services, such as are claimed in this péti- 
tion. "Such cannot be the law," and I must dîsallow the claim. 

As to the claim of petitioners in this case to share directly in 
the salvage award, it is equally inadmissible. Salvage is awarded 
for actual, daring service, attended by risk to life and property. 
The mère fact of inert property being at risk does not entitle its 
owner, who may be safe on land, to share in a salvage award. 
Actual physical service attended by risk, and, in the case of a 
steamer or ship, risk or loss of property, are the chief ingrédients of 
salvage service. Insentient, inert cargo cannot of itself participate 
in a salvage award. There were circumstances in the case of The 
Blaireau, 2 Cranch, 240, where the supercargo, who was also one 
of the charterers of the saving ship, was on board, in control of 
ship and cargo, and rendered material personal service in saving 
the other ship, to justify an award to the charterers. The super- 
cargo was one of six men who left his own ship and went on 
board the one saved, to take her into port It was under thèse 
circumstances that the suprême court allowed the owners of the 
cargo — that is to say, the charterers — of the saving ship to share in 
the salvage award. This case of The Blaireau is, I believe, the only 
one in which the suprême court of the United States has allowed 
the cargo, as such, to share in salvage awards. As a précèdent, 
therefore, the case is not of value to show that inert, insentient 
cargo, by reason solely of risk, may be awarded salvage. I do not 
think it worth while to pass upon the défense, set up in the an- 
swer, of lis alibi pendens. The prayers of the pétition must be denied. 
I wiU so decree. 
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THE LADRDNGB. 

NEW TOBK, P. & N. R. CO. V. THE LAURENCE. 

(Oirouit Court of Appeols, Fourtli Circuit. February 7, 1893.) 

No. 37. 

Collision— Stbameb with Baeob at Anchob—Fog— Excessive Speb». 

A co^l barge was anchored for several days la the west side of the 
chaonel of the Elizabeth river, Virginia, at a place deslgnated by tlie har- 
bor master, and customarily used as an anchoragé for many years. The 
châimel was 450 yards wide for 18-feet water and 600 yards for 12-feet 
wa,ter, and there was at least 200 yards of sea room east of tlie barge. 
During a dense fog ttie barge was strucls by a steamer making a regular 
nm at about her usual speed of 15 miles per hour. The offlcers of the 
steamer were aware of the position of the barge, and were on the lookout 
for her, and those on the barge, on hearing the steamer's approach, gave 
fréquent signais by bell and hom. The steamer was out of her usual 
course, and out of the part of the ohannel generally used by passlng ves- 
aels. Held, that the steamer was In fault for malntamlng excessive speed in 
a fog, thus violating Aot Aug. 19, 1890, c. 802, art 16, $ 1. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

In Admiralty. Cross libels for collision by the New York, PhUa- 
delphia & Norfolk Bailroad Company against the barge Laurence, 
and the Thames Towboat Company of New LondOn against the 
steamer New York. Decree for the Thames Towboat Company. The 
New York, PhUadelphla & Norfolk Bailroad Company appeals. Af- 
fîrmed. 

Eobert M. Hughes, for appellant 
Samuel Parli, for appellee. 

Before BOND and GOPF, Circuit Judges, and SIMONTON, Di» 
trict Judge. 

GOFF, Circuit Judge. About 8:45 o'clock in the morning of 
the 9th day of March, 1891, during a dense fog, a collision took place 
in the Elisabeth river below tlie Lambert's Point coal piers, the 
steamer New York running into and sinking the barge Laurence. 
The steamer was owned by the New York, PhUadelphla & Norfolk 
Bailroad Company, and tfie barge by the Thames Towboat Company 
of New London. The steamer was bound from Cape Charles to Nor- 
folk, and the barge waa at anchor, laden with coal. The steamer 
was damaged, and the barge and her cargo lost. Cross libels were 
âled in the district court of the United States for the eastern dis- 
trict of Virginia at Norfolk. They were tried before the judge of 
that district who dismissed the libel against the barge Laurence, 
and passed a decree in favor of the Thames Towboat Company, libel- 
ant in the cross bilL From the decree dismissing its libel the New 
York, Philadelphia & Norfolk Bailroad Company appealed. 

The daim of the appellant is that the barge was anchored in an 
improper place and manner, and that proper signais of her présence 
were not given. The questions involved (mostly questions of faot) 
are to be determined as we find the weight of the évidence to be 
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relatÎTe to the location of the steamer and barge in the cliannel, 
and the rate of speed the steamer was making when she was in- 
formed of the présence of the barge, as well as the width of the 
channel at the point where the collision occurred, and the character 
and frequency of the signais given by the barge. We hâve care- 
fnlly considered the testimony, and, whAe it on some points is con- 
tradictory, we find that its weight decidedly sustains the conclusions 
reached by the judge who heard the cases, and bef ore whom the wit- 
nesses were examined. As to the contention that the barge was 
anchored in the channel, in an improper plac^ and without proper 
authority, we find that about 30 ressels were so anchored on the 
west side of the channel at the time the collision occiured. Thèse 
vessels had been so placed, by and under the direction of one who 
had been acting as deputy harbor master at Norfolk for years. 
The west side of the channel at that point had been so nsed for 
years, and this custom, then well established and understood, was 
well known to those navigating that channel, and going ta and ont 
of tiie port of Norfolk. The I^urence had been for several days in 
the position she was on the morning of the collision, and the steamer 
New York was aware of the fact that the barge was so anchored. 
It appears thaf the steamer was on the lookout for the barge, and 
the latter, hearing the steamer approaching, was giving signais ad- 
visory of her présence. The fact that the custom of anchoring on 
the west side of the channel existed and was well known by the 
steamer and the barge, and the further fact that the steamer was 
fully adyised as to the location of the barge, make quite a différent 
case from the one argued by counsel for appellant, who dwelt with 
much force upon the dangers to navigation occasioned by the un- 
authorized and improper anchoring of vessels in channels necessarily 
nsed by steamers in going in and ont of our ports. Had the loca- 
tion been unusual and without authority — ^the anchoring of the 
barge an isolated circumstance at an unaccustomed place — of wMch 
the steamer was not informed, then it would hâve been entitled to 
serions considération in connection with the question of the liability 
of the barge. 

Why did this collision happen? Where was the fault? Could 
the steamer hâve passed the barge safely with the use of due care 
and neoessary caution? We think so. The Laurence was lashed 
to another barge, the Puritan, which was considerably larger, and 
was also laden with coal. They were on the western side of the 
channel of the river, which at that place was 450 yards wide for 18- 
feet water and 600 yards wide for 12-feet water. The Laurence 
drew about 12 and the Puritan 13 feet, and they were at anchor 
in about 36 feet of water. The barge was struck in her star- 
board quarter by the steamer, which eut into her 5 or 6 feet, wedg- 
ing the vessels so firmly together that it required the jKjwer of the 
engines of the steamer and a tug to pull them apart. The évidence 
shows that the men on the barges were using a bell and a hom, 
frequently ringing and blowing them as signais, in the dense fog 
then prevailLng in the channel where the vessels were anchored. 
The offioera of the steamer were aware that the barges were at 
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ancLor, and were advised as to the locality they so occupied. There 
was at least 200 yards of sea room east of the barges, used by ves- 
sels in going in and out of the port of Norfolk. It was the duty of 
the steamer, in motion, to steer clear of the barges, at anchor. 
The steamer was evidently moying at a greater rate of speed than 
was proper under ail the circumstances. A crowded harbor and a 
dense fog shonld at least suggest more care and less speed. The 
steamer ran in connection with the raUroad, and had her schedule 
time. She drew 9 feet at rest and 11 feet at full speed, and was 
a screw boat 210 feet in length. She made the run from Cape 
Charles to Craney island, in fiie fog, at her usual rate of speed, 
about 15 miles an hour. As to her speed at the time she struck the 
barge the évidence is confiicting, but we hâve no difficulty in flnd- 
ing from it that she was moving in disregard of the law in such case 
made and provided, and the régulations issued in pursuance thereof. 
She was bound to observe unusual caution, and to maintatn only 
such a rate of speed as would enable her to corne to a standstill by 
reversing her engines at full speed, before she should coUide with 
a vessel wMch she should see through the fog. This is the rule laid 
down by the suprême court of the United States in the case of The 
Colorado, 91 U. S. 692, 702. See The Nacoochee, 137 U. S. 330, 11 
Sup. et. Eep. 122. 

It is also évident from the évidence that the New York was, at 
the time of the collision, out of her usual course, — out of that part 
of the channel generally used by passing vessels. This was doubt- 
less owing to the dense fog, and it was tUs mistake that brought her 
into collision with the Laurence. For the reasons we hâve given 
we find the steamer liable for the damages to the barge, and the de- 
cree of the district court is afflrmed, with costs. 
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HtTDSON RIVBK RAILROAD & TERMINAL CO. v. DAY. 
(Circuit Court, D. New Jersey. March 22, 1893.) 

L Removal op Causes— Who is a Dépendant— Condemnation Procebdings. 
A landowner who Is dissatisfled with the award ot damages in condemnar 
tlon proceedings, and who appeals to a state court, as provlded by law, 
is a défendant, for the purpose of removlng the appeal to a fédéral court, 
although the law of the state (New Jersey) gives hlm the rlght on such 
appeal to open and close; the issue betng confined solely to the amount of 
damages. 

8. Same— Waiveb— Retikw bt State Sxjpremb Court. 

A landowner who has apjpealed to a state court from the declrion in 
condamnation proceedings agalnst hlm waives his rlght of removal to a 
fédéral court by havlng the record of prlor proceedings sent up on certlorarl 
for review by the state suprême court Amy v. Manning, 10 N. B. Eep. 
737, 144 Mass. 153, approved. 

Proceeding by the Hudson Eiver Eailroad & Terminal Company 
against James Day to condenin certain land. Day appealed to the 
circuit court of Bergen county, N. J., and removed the appeal to this 
court. On motion to remand. Granted. 

John W. Taylor, for the motion. 
Cortlandt Parker, opposed. 

GEEEN, District Judge. The Hudson Eiver Eailroad & Terminal 
Company, a corporation of the state of New Jersey, under the pro- 
visions of the gênerai raUroad law of that state, instituted proceed- 
ings to condemn for its uses and purposes certain lands situate in 
Bergen county, in that state, belonging to James Day, a nonresi- 
dent. In due course an award covering the value of the lands taken, 
and the damages resulting therefrom, was made by commissioners 
thereunto duly appointed. Mr. Day, the owner, being dissatisfied 
with the award, appealed to the circuit court of the county of Ber- 
gen, as the statute authorized him to do. Upon filing his appeal in 
that court, he also flled a pétition to remove that appeal to this court, 
for the reason that he was not a citizen of this state. At the same 
time he moved for, and obtained, a writ of certiorari from the su- 
prême court of New Jersey, directed to the circuit court of Bergen 
county, commanding that court to send up to the suprême court, 
for examination and review, and for adjudication as to their legality, 
aU the proceedings in the condemnation matter which had thus far 
been had. This writ was duly served, its mandate obeyed, and the 
allégations of the respective parties heard and taken into considéra- 
tion by the suprême court. No judgment has yet been rendered by 
that tribunal, but the controversy is still pending. This matter now 
comes before the court on a motion to remand it to the circuit court 
of Bergen county, in the state of New Jersey, from which cotirt it 
had been removed under the statute regulating removal causes to 
fédéral courts. 

Two reasons are assigned for remanding: First. That Mr. Day, 
the landowner who petitioned for the removal, was and is, in fact, 
the plaintifE in the appeal proceedings before the circuit court on 
v.54F.no.4 — 35 
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appeal from the award of commlssîoners condemnlng his land for 
the uses tand purposes of the Hudeon River Ba;fliï(}p.d Terminal, and 
therefore, although a nonresident, had, nnder the statute, no right tx> 
remove the cause ; such right ftéing reserved to those who are de- 
fendants, only. Second. At the time of flling the pétition and bond 
rèquired by the statute regulâting removals to the fédéral courts, 
he h^d applied for and obtained from the supreple court of the state 
of New Jersey a writ of certiorari, directed to the circuit court of 
the county of Bergen; commanding that court to certify and send 
up to the suprême court the record and proceedings in the contro- 
v^sy then pending, for reviewbj' the latter tribunal, and that by 
sufiji proceeding he had waived his right to remQve the case to the 
fédéral court. 

So far as the first reason goes, I do not think it is well founded. 
It is true that the landowner is an appellant in this case, and might 
be designated as "plaintiff on appeal," but he is not plaintiff, tech- 
nicaUy, m this action. The railroad company was the actor. It 
instituted the procee<iings to condemn the. lands in question. It 
orîginàted the initiatory steps wljich led to thie award which is now 
on appeal from the judgment of a lower tribunal. ït invoked the ex- 
écution of the law, as against the landowner, and it was and is, In 
fact, the plaintiff. It is undoubtedly true that in New Jersey the 
suprême court has held that, for sake of uniformity in practice upon 
the trial of an appeal like this, the landowner has the opening and 
closing; but that was upon the ground that the issue before the 
court on appeal in condemnation causes concerns solely the damages 
which the railroad company are to pay for acquiring land taken, and 
necessarily the landowner would be caUed upon to prove those dam- 
ages affirmatively. Hence, the burden of proof being upon Mm, the 
technical right to open and close th.e case wôuld be his. But that 
does not in any degree alter the légal character cast upon him by 
the action taken by the railroad company in the beginning. He was 
then made défendant, and he remained a défendant ail through the 
litigation. He may be plaintiff in appeal, but he is défendant in the 
cause. The reasonrog of the counsel for the railroad company was 
very acute upon this branch of the case, but I cannot think it was 
accurate. So far as the appellant's distinctive character in this 
litigation is concerned, I must hold that IVIr. Day is a défendant, and 
as such, being a citizen of another state, while the railroad company 
is a corporation of this state, he is entitled, under the statute in such 
case made and provided, to invoke its provision, and remove the con- 
troversy from the state to the fédéral tribunal. 

The second reason assigned is much more cogent. It is admitted 
that, at the very time Mr. Day filed his pétition for removal in the 
circuit court of Bergen county, he obtained from the suprême court, 
oT from a justice of the suprême court, a writ of certiorari directed 
to the Bergen county court, requiring that court to send up ail the 
record and proceedings which had theretofore been had in the cause, 
that they might be reviewed by the suprême court sitting in banc ; 
that the proceedings and record hâve been sent, in obédience to the 
writ, to the suprême court, and a review has been had, both parties 
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beiag represented by counsel. The argument on tte certioi'ari 
took place before tbe suprême court months after tbe filing of the 
pétition for removal of the controversy to this court I think that 
Mr. Day, in choosing the state tribunal for the protection of his 
rights, has waived his right to remove his cause to the fédéral tribu- 
nal. He cannot proceed tentatively in either court. He must 
make his sélection. If he chooses to rest the protection of his 
rights with the state tribunal, he cannot afterwards seek to delay 
or embarrass the flnal détermination of his case by appealing to 
the fédéral tribunal. A single illustration wUl show that this 
double proceeding cannot be pennitted. If the suprême court of 
the state of New Jersey, upon considering the Talidity of the pro- 
ceedings heretofore had in the condemnation, should set them ail 
aside, as illégal or unwarranted, what prêteuse would there be that 
there was any cause to be removed or to be heard in the fédéral 
tribunal? The action of the suprême court of the state of New 
Jersey would be flnal in the premises, and there would be remaining 
no controTersy to remove into this court. 

I think the case of Amy v. Manning, 144 Mass. 153, 10 N. E. Eep. 
737, is very much in point. In that case the défendant flled a mo- 
tion to dismiss a pending cause, and also a pétition for removal, and 
with the latter a motion in which he asked, in case the motion to 
dismiss should not be granted, the court would order the removal 
as prayed for in the pétition. The court overruled the motion to 
dismiss, and then held that by his conduct, in moving to dismiss 
the case, he had lost his right to hâve it removed- This case is 
certainly very analogous to the one now before the court. When 
Mr. Day presented his pétition for removal, he asked also for the 
allowance of a writ of certiorari. The distinct object which he 
had in view was to obtain from the suprême court of New Jersey 
an adjudication, in effect, setting aside ail proceedings in the cause 
which had theretofore taken place. This is tantamount to a motion 
to dismiss the cause. Having taken that course simultaneously 
with the filing of his pétition for removal, I think he has, by such 
élection, waived his right to remove the controversy to this coiirt, 
and hence the motion to remand is granted. 



TEXAS & P. RY. CO. T. KTJTEMAN, 
(Circuit Court of Appeals, Flfth Clrciiit November Terro, 1892.) 

No. 86. 

1. FEDEBAIi CotTHTS— InJUNCTION — ThRBATBKBD SuITS IN StATB CoUHT. 

A fédéral court is not prohiblted by Rev. St. § 720, from Issutng an Injnno- 
tlon to restrain the prosecutlon in a state court of a multiplicity of threat- 
ened suits which hâve not been actually begun. 

2. SAMB — JUHISDICTIONAL AmODNT. 

In a suit by a railroad conipany for Injunctlon to restrain a shlpper from 
prosecuting iii a state court a multiplicity of sults for overcharge la frelght, 
the maintenance of tlne schedtiled rate under which the charges wero 
made Is the real subject of dispute, and the value of such maintenance 
détermines the jurisdlctional amount of the controversy. Where Buci\ 
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value Is not Hquidated or fixed by law, the alleged value Is concluMve on 
demurrer to the bllL 

5. RUIAOAO COMFAmBS— OVBKCHABGK— LOKO AND ShOBT HArL— TbXAS StAT- 

tïTE. 

The maWng of a •'group rate," or the charging of the same price for a 
shorter as for a longer haul, Is not wlthin the provisions of Rev. St. Tex. 
art. 4257, prohlblting the charging of aneshlppera greater rate thananother 
for the same or a shorter hauL Eailroad Co. v. Kutëman, 14 S. W. Rep. 693, 
79 Tes. 465, aistlngulshed. 

4. SAMB— M0LTIPLICITT OF BUITS— InJTJNOTIOK— ADBQTTATB REMEDT AT liAW. 

A rallroad company which is threatened wlth separate suits under the 
Texas law before a justice of the peace for every car load as to which 
overcharge is alleged, has no adéquate remedy at law, and may obtain an 
tnjunction to restrain the prosecution of such sults. Rallroad Oo. v. Dowe, 
7 S. W. Rep. 368, 70 Tes. 5, followed. 

6. Same— PiiBADiNG. 

In stich a case, a blU alleging that complainant has a good défense to 
each and ail of such suits, and t£at Its rates are necessary, just, and whole- 
Bonïe, présents an issue of f act for the détermination of which testlmony 
must ,be taken, and is sufflcient to withstand a demurrer, except as to 
suits already begun in the justlce's court Railroad Oo. v. Dowe, 7 S. W. 
Rep. 368, 70 Tex. 5, foUowed. 

Appeal from United States Circuit Court, Eastern District of 
Texas, 

In Equity. Bill by the Texas & Pacific Railway Company to re- 
strain R. B. Kutemari frdm prosecuting certain suits in a state court. 
A denlurrer to the bill was susta,ined, and the bill dismissed. Com- 
plainant appeals. Reversed. 

W; W. Howe, S. S. Prentiss, B. S. Lovett, and T. J. Freeman, for 
appellant. 
Hi. GJulton, for appeUee. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. The Texas & Pacific Railway Com- 
pany, the appellant, esiiibited its bill to one of the judges of the 
circuit court for the eastern district of Texas against the appellee, 
R. B. Kuteman, showing that appellant was operating a line or Unes 
of railroad in Texas and Louisiana, penetrating the pine-growing and 
lumber-producing régions in those states, and extending beyond 
thèse into the western part of Texas, where no lumber is produced, 
but much is needed and used. That no lumber mills are operated 
on appellant's lines west of Mineola, and that appellant had adooted 
and was charging on ail lumber shipments made or received on its 
line from ail points east of Mineola on its railroad to the Texas state 
line, to be carried west of Mineola, what is known as a "group rate." 
That the group rate to Dallas, Tex., to which apneUee's shipments 
were chiefly made, is 20 cents a hundred pounds in car-load lots. 
That said rate is much below the maximum prescribed by law. 
That it is reasonable and just, and a group rate is necessary to de- 
velop the lumber production in the pine région, and to fairly fur- 
nifih the western market, and to increase the traffic on appellant's 
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road. That no greater charge is made for hanling a shorter dis- 
tance than a longer, and that making the same charge for the 
shorter as for the longer distance in the case stated prevents an un- 
just and oppressive discrimination against the producers of lum- 
ber in eastem Texas and the consmners of and dealers in lumber in 
the western and other parts of the state, where lumber is not pro- 
duced. That the appellee has mills at and near Lake Fork, the most 
western point east of Mineola where lumber is receired by appel- 
lant, and he claims that he should be given a lower rate than the 
rate charged on shipments made at points further east, in propor- 
tion to the respective length of the haul, substantially claiming that 
any rate but a mUeage rate unjustly discriminâtes against him. 
Claiming further that 12J cents a hundred pounds for lumber in car 
loads is the highest rate that is reasonable on shipments f rom his 
mills to Dallas, and that the différence between this and 20 cents, 
charged by appellant, is the measure of the unjust discrimination 
made against him by appellant. That appellee has already brought 
flve suits against the appellant on account of shipments made, and 
threatens to bring and to induce others to bring many more. That 
appellee's praetice heretofore has been, and his threatened plan is, 
to sue on each separate car-load shipment, or on only such a number 
as that the amount claimed by him in each suit will be below the 
amount necessary to permit the appellant to appeal to a court of last 
resort, or to one in which a judge or judges learned in the law sit; and 
that the local judges of the inferior courts in which appellee's suits 
hâve been brought and are threatened to be brought, and of the 
only court to which they can be appealed, are not required by law to 
be learned in the law, and in fact are not so learned. That they 
hâve so far disregarded appellant's défenses, and hâve given judg- 
ment against appellant, which appellant either has paid or will hâve 
to pay, and that appellee boasts — ^by no means extravagantly — that 
thèse ignorant or prejudiced judges will continue to give judgment 
against appellant in the numerous cases threatened; thus practi- 
cally enforcing a rebate in favor of the appellee on ail of his ship- 
ments, without appellant having any remedy or power to prevent it 
by any proceeding at law. That since July 1, 1889, appellee has 
shipped 105 car loads of lumber from Lake Fork to Dallas or other 
points west of Mineola. That he is a continuons, constant shipper, 
and that he claims a réduction of the rate charges on each car, 
averaging between |15 and .|35, for which he avows his purpose to 
sue, which, if enforced, will injure appellant more than $5,000 per 
annum. And that appellant's right to fix such rate is of the value 
of more than $10,000. Prayer is made for injunction and for gên- 
erai relief. 

On May 3, 1890, the judge ordered : 

"On considération of the foregolng blll It Is ordered that the same be fllod 
and served by copy upon li. B. Kuteman, wlth usual subpoena. It is further 
ordered that the sald défendant, R. B. Kuteman, do shiaw cause, on Monday, 
the 12th day of May, at 11 o'clock A. M., or as soou tlierealter as counsel 
can be heard, before the circuit court for thls district, at Tyler, why the in- 
junction pendente 11 te prayed for in sald bUl should not issue; and hi the mean 
tlme let a restraining order issue enjoming and prohlbltlng the sald défend- 
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suit fr<na ftistitutliig or proseciittng tbe action described in sald bill until 
fiirtlier order of the court," 

It does not appear wken notice of this order or process of subpoena 
was served on the défendant On September 10, 1890, there was 
flled what is labeled, "Answer to Order to Show Ganse," On Septem- 
ber 17th was flled the defendant's demurrer to complainant's bill, stat- 
ingthe grounds: 

"(t) '.rhat the same Is wholly InsùfScient, and the lacts stated therein show 
no eaiise of action; (2) tliat the circuit court of the United States has no 
jurisdiction to issue a wrlt of injunctlon agalnst proceedings in the stato 
courts; (3) that the amonnt Involved is not suffldent to give the circuit court 
of the tJnlted States jurisdiction of complainant's bill; (4) that the penalties 
or sûits which complalnant allèges to be threatened by respondent are quaai 
criminal and statutory, and the United States cotirt has no jurisdiction to 
enforce.or rostrain tliem." 

No further action of the circuit court or of any of its judges appears 
in the case until September 12, 1892, on which day the decree ap- 
pealed from was passed in thèse terma: 

"This cause came on to be heard at thls term, and was argued by counseJ 
for the plalnttffi nnd the défendant, and thereupon, upon considération thereof, 
it was ordered, adjudged, and decreud as folio ws: That the demurrers flled 
by défendant hereln on September 17, 1890, and put in to the whole of the 
plabitilï's bill, be held good and sufflcient, and that the Injunction or restraiîi- 
lug order heretofore pranted do stand dlssolved, and that sald demurrers be 
sustaiued, and the bill dismissed. It is further ordered, adjudged, and de- 
creed that sald plaintlfl, the Texas & Pacific Railway Company, talie nothing 
by this suit, and that said défendant, R. B. Kuteman, go hence without day, 
nnd recover of plalntlff aU costs in thls behalf expended, which costs may be 
taxed by the clerk, and for which exécution may issue." 

The appeal was duly allowed and perfected, and the appellant con- 
tends that the circuit court erred in sustaining the demurrers of de- 
fendant, and dissolving the injunction theretofore granted, and dis- 
missing complainant's bill, The appellee contends that the demur- 
rers were properly sustained and the bill dismissed, and submits thèse 
propositions: 

"(1) The fédéral courts are not authorlzed to restraln proceedings in state 
courts, except to sustaln a flrst-acquired fédéral Jurisdiction; and the pre- 
llmlnary injimction hereln was properly dlssolved, and demtirrer sustained. 
(2) The demurrer was properly sustained, because the amount in controversy 
was less than the smn necessary to glve fédéral court jurisdiction, (3) 
Plalntiff's bUl laclied equity, in that a légal remedy existed in its behalf by 
consolidation of the sults In justice's court (4) That under the statute of 
Texas regulating rallroad rates the railway company was llable to Kuteman 
for unjust discrimination, and complainant's bill showed no cause of action 
agalust hlm. (5) That the prellmhiary Injunction was properly dlssolved, 
because of the aiiswer of défendant denying the allégations that he intended 
to brmg suit for discrimination on 105 cars of lumber, and charglng that there 
were not more than flve of such cars. (6) That the hijunction was properly 
dlssolved, because the matters of controversy set up in complainant's blU 
were shown by the defendant's answer to havè been already adjudicated ad- 
versely to complalnant In the state court," 

It is not clear that the bill in this caee seeks to stay or enjoin any 
pending proceedings in state courts, though the language of the prayer 
that the défendant be enjoined "from instituting or prosecuting such 
action pending this cause" is susceptible of that construction, Mani- 
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festly the cMef purpose was to prevent the furtàer institution of the 
many threatened suits, and, if the pladntiff sought relief as to suits 
already brouglit, as well as to suits threatened, the two purposes and 
prayers are not so united or dépendent that they must stand or fall 
together. The language of the statute is plain, and the décisions 
uidform, that, with the exception named in the statute, a writ of in- 
junction shaU not be granted to stay pending proceedings in any 
court of a state. Eev. St U. S, § 720; Diggs v. Wolcott, 4 Cranch, 179; 
Peck T. Jenness, 7 How. 620; Haines t. Oarpenter, 91 U. S. 255; Dial 
V. Keynoldfl, 96 U. S. 340; The Mamie, 110 U, S. 742, 4 Sup. Ct, Eep. 
194; Dillon v. RaUway Co., 43 Fed. Rep. 109. Thèse cases ail relate 
to the stay of proceedings begun in the courts of a state before any 
resort was had to the United States courts by parties whose citi- 
zenship gave the national courts concurrent jurisdiction of the par- 
tie and the subject-matter. In Pisk v. Eailway Co., 10 Blatchf. 520, 
Judge Blatchford says : 

"ïhe provision of section ô of tSie aet of March 2, 1793, that a wrlt of Injunc- 
tion shall not be granted to stay proceedings In any court of a state, lias never 
been held to hâve, and cannot properly be construed to hâve, any application 
except to proceedings commenced In a state court before the proceedings are 
commeneed in tho fédéral court; otherwlse, after suit brought In a fédéral 
court, a party défendant could, by resorting' to a suit In a state court, defeat, 
in many ways, the effective jurisdiction and action of the fédéral court aftar 
It had obtalned fnll jurisdiction of person and subject-matter. Moreover, the 
provision of the act of 1793 (now section 720, Rev. St) must be construed In 
connection with the provision of section 14 of the act of September 24, 1789, 
that the fédéral courts shaU hâve povyer to issue ail writs which may be nec- 
essary for the exercise of thelr respective jurisdictions. 1 U. S. St at Large, 
pp. 81, 82." Section 716, Rev. St U. S. 

This is cited with approTal by Judge Fîeld in Sharon t. Terry, 36 
Fed. Kep. 365. It is in harmony with Prench v. Hay, 22 Wall. 250, 
and Dietzsch t. Huidekoper, 103 U. S. 494, and appears to be substan- 
tially conceded by the tenus of appellee's ârst proposition. This be- 
ing so, as to ail suits threatened, no proceeding having begun as to 
them in any court prior to the filing of appellant's bUl, the exhibiting 
the bUl in the circuit court, if jurisdiction otherwise is shown, gives 
that court "a first-acquired fédéral jurisdiction," to which section 
720 cannot reasonably be applied. Nor does it make the case différ- 
ent that the only relief the appellant needs or seeks is a permanent 
injunction against the institution of a multiplicity of suits which the 
appellee is threatening to bring in a state court. When the United 
States courts acquire jurisdiction of the parties and of the subject- 
matter, so far as acquired, the jurisdiction is complète. "There is 
not in our System anything so unseemly as riyalry and contention 
between the courts of the state and the courts of the United States," 
(Sharon v. Terry, supra,) and in a case where the circuit court would 
hâve jurisdiction to enjoin a party from bringing a multiplicity of 
suits which he was threatening to bring in the United States courts, 
and should exercise that jurisdiction, it is manifest how inadéquate 
the relief would be if the party enjoined was left free to institute pro- 
ceedings on the same cause of action in a state court having con- 
current jurisdiction. It seems clear to us that no such élément of 
weakness affects the jurisdiction of the United States courts; that 
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Ln a proper case for injunction, of which, by reason of the subject- 
matter or of tbe citizenship of tlie parties, the United States courts 
hâve jurisdiction, the injunction may issue, and will be effectuai to 
prévent the institution of a multiplicity of suits, or of any suit, in any 
other court; and that there is drawn to the court, otherwise properly 
issuing the injunction, the considération of and jurisdiction over the 
whole subject-matter on account of which or eut of which said suits 
are :appreh(ended. 

Is the STlbject-matter of tliis suit of sufflcient value to support the 
jurisdiction of the circuit court? The bUl charges that the défendant 
has oftén and notoriously avowed and declared, and stUl avows and 
déclares, tiiat he wiil sue the complainant to recover sums of money 
averaging between |15 and $35 for each car of lumber heretofore or 
hereafter shipped by him over its raUway; that since the Ist of July, 
1889, défendant had, up to the filing of complainant's biU, May 5, 1890, 
shipped 105 cars; that défendant is engaged in the lumber business 
at Lake Fork station, and continues and will continue to ship lumber 
therefrom to points west of Iake Fork. In the letter of the défend- 
ant àttached to complainant's pleadings and made a part of its biU, he 
claitns an overcharge on one car of $24. Taking that as an average, 
and dedueting the 1488.15 already sued for in the state courts, would 
give the amount of $2,031,85. But the complainant also avers that 
the rates established and charged by it are not one half so much as 
the maximum rate it is authorized by law to charge; that it is rea- 
sonable, fair, and just, and that complainant's right to establish and 
maintain such rate is a valuable one, and of the value of more than 
$10,000. In a suit for an injunction the amount in dispute is the 
value of the object to be gained by the bUl. Fost. Fed. Pr. § 16. An 
injunction may be of much greater value to the complainant than the 
amount in oontroversy in cases of dispute which hâve already arisen. 
Symonds v. Greene, 28 Fed. Rep. 834; WMtman v. Hubbell, 30 Fed. 
Rep. 81. The maintenance of its rates is the real subject of dispute, 
and the object of the bm and the value of this object must be consid- 
ered. Railroad Co. v. Ward, 2 Black, 485. This value not being liq- 
uidated or fixed by law, the alleged value, especially on demurrer to 
the bill, muet govern. 

On the allégations of appellant's bill, was it liable to Kuteman for 
unjust discrimination under the statute of Texas? Appellee so con- 
tends, and cites the statute relied on, and the case of Railway Ca 
V. Kuteman, 79 Tex. 465, 14 S. W. Rep. 693. The case cited doea 
not support this contention. So much of article 4257 of the Revised 
Statutes of Texas as was drawn in question in that case is quoted 
in the opinion, and thereon the court says: 

"We caimot agrée wlth appellant in Ita contention that It Is only where the 
freigrht Is being transportée! between the same points that the proliibltion 
agalust cbarging more for a less distance than a greater one applles." 

No question of group rates, or the charging of the same for a lésa 
as for a greater distance is hère touched on. The case was not de- 
dded on any construction of the statutes, but was made to rœt en- 
tlrely on the view that the appellant in that case had an adéquate 
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reniedy at law, and that tke injunction was on that account riglitlj 
refused. The whole section cited reads as foUows: 

"lîaiiroad companles may charge and recelve not exceedlng the rate of 50 
cents per 1(X' pouuds per lOi) miles for the transportatlon of freight over their 
roads; but tlie clmrges for transportatlon on each class or klnd of freight 
shall be unli'orm, and no unjust discrimination m the rates or charges for the 
transportatlon of any freight shall he made against any person or place on 
any rallroad in this state, and It shall be prima facie évidence of an unjust 
discrimination for any rallroad Company to demand or recelve from one 
person, firm, or company a greater compensation than from another for the 
transportatlon in tliis state of any freight of the same klnd or class in equal 
or greater quantities for the same or a less distance, whlch prima facie évi- 
dence may be rebv^tted by compétent testimony on the part of such Com- 
pany, showing that the discrimination, If any, was not an unjust one, and the 
question upon an Issue as to whether any alleged discrimination is unjust or 
not shall be a question of fact to be tried and determined as any other issue 
of fact In a case: provided, that when the distance frcm the place of ship- 
ment to the point of destination of any freight is 50 miles or less, a charge 
not exceeding 30 cents per 100 pounds may be made for the transportatlon 
thereof." 

It seems clear to us that whether the rate charged by appellant, 
as shown by its bill, is an unjust discrùnination against appellee un- 
der the law above quoted, is a question of fact to be solved in the 
prescribed way on issue joined and proofs taken, and is not apparent 
as matter of law on the face of the pleadings challenged by the de- 
murrer of appellee. 

The case of Eailway Co. v. Dowe, 70 Tex. 5, 7 S. W. Bep. 368, ia 
conclusive authority against appellee's third proposition. 

The fifth and sixth propositions need nô further notice than to re- 
caU the fact that the défendant has not answered the bill, — has not 
been required to answer, — as his demurrer. to the bill was sustained 
and the bill dismissed. Was there error in this action of the circuit 
court? What we hâve already said disposes of the spécial grounds 
of the demurrer, and leaves only the question whether the appellant 
in its bill présents a case that warrants the issuance of the injunction 
sought against the further institution of the threatened suits? We 
are of opinion that the case of Eailway Co. t. Dowe, supra, and the 
authorities therein cited and approved, fully warrant the granting 
of an injunction to stay the institution of such a multiplicity of suits 
if the appellant shows that it has a good défense to each and ail of 
them. The appellant so alleged in its bill, and says that, so far as 
it may be held that its rate on lumber discriminâtes against the de- 
fendant or any shipper, it is a just, necessary, and wholesome discrim- 
ination; thus presenting an issue of fact which the court cannot dé- 
termine without the taking of testimony. We are of opinion that 
the coiu-t erred in sustaining the demurrer to the whole bill, and in 
dissoMng whoUy the resti-aining order, and in dismissing the bill; 
that the demurrer should hâve been sustained so far as the bill may 
seek to stay the prosecution of suits begun in the state courts before 
the granting of the restraining order in this case, and that said re- 
straining order should hâve been constmed, and, if deemed necessary, 
shouM hâve been so amended, as to restrain only the institution of 
suits after the granting of feaid order, and the bill should hâve been 
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retainediibo proceed to final hearing according to tlie raies and aet- 
tled practice of equity proceedings in the United States courts. 

It is therefore ordered tkat tke decree appealed from is reversed, 
and the bàuse is remanded to the circuit court, to be proceeded with 
in accordance with the views expressed in the foregoing opinion. 



WinTNBY T. WILDER et al 
(Circuit court of Appeals, Flfth Circuit November Term, 1892.) 

No. 102. 
Fedkbal CotmTs — Jurisdiction — Injuncïion aqaikbt Ofpiobb of Statk 

COUBT. 

The proUbltlon of liijunctions agalust the state courts (Rey. St. { 720) 
extends to aU cases over whlch such courts flrst get jurisdlction, and 
applles to the offlcers and parties In the courts as well as to the courts 
themselves. Therefore, a fédéral court has no power, on the complalnt 
of a legatee and an executor under a wlU probated In one state, to enjoln 
an adminlstrator appointed In another state from distributing the funds 
nnder hls control to the heirs at làw. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

In Equity. Bill by W. H. Wilder, executor of the estate of Myra 
Clark Gaines, deceased, under her will, probated in New York, and 
Myra Clark Gaines Mazerat, a legatee of said Myra Clark Gaines, 
suing by her father, Joseph Numa Mazerat, as her next of kin, agadnst 
WiLUam Wallace Whitney, adminlstrator of deceased's estate under 
the appointment of a Louisiana court, to enjoin respondent from 
distributing the funds of the estate. Decree for complainants. Be- 
spondent appeals. Beversed. 

Thos. J. Semmes and Eouse & Grant, for appeUant. 
Browne & Choate and E. De Gray, for appellees. 

Before PABDEE and McCOEMICK, Circuit Judges, and TOUIr 
MIN, District Judge. 

TOULMIN, District Judge. The complainants are a legatee 
and the executor under the last will and testament of Myra Clark 
Gaines, deceased, which will was probated in the state of New York, 
the place of the testatrix's domicile at the time of her death. The 
défendant is the adminlstrator of the estate of said deceased under 
the appointment of the civil district court in and for the parish of 
Orléans, in the state of Louisiana. 

The substance of the biU is that said Myra Clark Gaines left a 
large Personal estate in the state of Louisiana, which her said ad- 
minlstrator has coUected, and which, in the administration of the 
same, it is proposed to distribute and pay over to the heirs of the 
intestate in disregard of her last will and testament as probated in 
the state of New York; that the heirs of said intestate hâve filed 
a pétition in the said civU district court praying to be put into pos- 
session, as heirs at law, of ail the assets of her said estate after pay- 
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ment of Ms debts, and that iMs is done with. the wrongfnl and fraud- 
aient intent of defeating the exécution of said last will and testa- 
ment, and of depriving the complainants of their rights under the 
same. The bill prays that said administrator may be restrained by 
injunction pendente lite from distributing and paying over the tnndk 
of the said estate to any person whatsoever beyond the payment of 
the debts of the deceased. The injunction, as prayed for, was grant- 
ed by the court below, and from that decree this appeal is taken. 

While the injunction is directed to the administrator of the suc- 
cession and estate of Myra Clark Gaines, deceased, restraining him 
from paying ont to the heirs at law of said estate any moneys 
belonging to it, its purpose and effect are to interfère with the pend- 
ing administration of the estate in the probate court of the state 
of Louisiana, which is vested with exclusive jurisdiction of the same, 
and by whose order alone the administrator would be duly author- 
ized to distribute and pay over any money belonging to it. The 
heirs at law of the deceased pétition the probate court that, after 
the payment of ail debts, the property of the estate be tumed over 
to them. The practical effect of the injunction is to stay proceed- 
ings under this pétition. Should a decree be granted on the péti- 
tion by the probate court, and the administrator be ordered to comply 
with the same, he would be subject to diverse and conflicting de- 
crees, — ^that of the state court, directing him to distribute the funds 
of the estate in its custody and under its control according to itd de- 
cree, and that of the fédéral court, directing him to refrain and de- 
sist from distributing such funds. It was said by this court in the 
case of Eailway Co. v. Kuteman, 54 Fed. Eep. 547, (decided at this 
term,) that "there is not in our system anything so unseemly as 
rivalry and contention between the courts of the state and the courts 
of the United States." The framers of our statute laws, f oreseeing 
the evils of such conflicting jurisdiction, hâve wisely prohibited, in 
express tenus, the granting of injunctions to stay proceedings in 
any court of a state. Eev. St. § 720; Eailway Co. v. Kuteman, 
supra. This prohibition of the statute extends to ail cases over 
which the state court first obtains jurisdiction, and applies not only 
to injunctions aimed at the state court itself, but also to injunc- 
tions issued to parties before the court, its ofScers or litigants 
therein. Diggs v. Wolcott, 4 Cranch, 179; Peck v. Jenness, 7 How. 
625; Dial v. Eeynolds, 96 U. S. 340. 

As, in our opinion, the circuit court was without power to grant 
the injunction, and the decree must, for that reason, be reversed, 
we hâve deemed it unnecessary to consider in détail ail the assign- 
ments of error found in the record and discussed at the bar. 

The decree is reversed, and the cause remanded to the circuit courti, 
with directions to dissolve the injunction. 
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CLARKE et al. V. CENTRAL RAILBOAD & BANKING 00. OP GBOB- 

6IA et al. 

CENTRAL BAILROAD & BANKING 00. OF GEORGIA V. FARMERS' 
LOAN & TRUST CO. OP NEW YORK. 

(Circuit Court, S. D. Georgia, E. D. AprU 17, 1893.) 

1. Rkceivers— Power to Makk Loans and Pledge Absbts. 

Wliere a biU was flled by the président and dlrectors of a railroad Com- 
pany, alleglng that, as a resuit of an unlawful lease and the diversion of 
Its income, it has béen embarrassed, but, if properly maaaged, It may ex- 
tricate itself from its dlfflcultiea, and the court appoints its président 
rçceiver for tlie purpose of preserving tlie property, and witli tlie ald of 
the court placing it upon a prospérons footing, and no lien creditors are 
parties, it is compétent for such président receiver, with the authorlty of 
tlje court, to pledge collatéral and équitable assets of the company to se- 
cure loans necessary to its opération, and also to Incur a liabUity for the 
expenses of a refundlng scheme. 

2. Samb— RiGHTS OP Lien Ceeditoks. 

! If, however, before such expenses are pald, creditors holding liens upon 
the property are made parties, the court wlU not ex parte aUow the ex- 
penées of such refunding scheme to be pald by the receiver. 
(Syllabus hy the Court.) 

In Equlty. Pétition by H. M. Corner, receiver of the property of 
thé Central Railroad & Banking Company of Georgia, for an order 
authorizing the payment of certain expenses. Denied. 

Forprior opinion, see 50 Fed. Kep. 338. 

Lawton & Cunningham and Denmark & Adams, for the motion. 

SPEEE, District Judge. On March 31, 1893, H. M. Corner, re- 
ceiver, made his swom statement and pétition to the court, asking 
that certain expenses, amounting to $7,975.15, stated to hâve been 
incurred by a reorganization committee which had, at the request of 
the Central KaUroad & Banking Company of Georgia, through the 
formai action of its board of directors, undertaken to formulate and 
perfect a plan to relieve that corporation from the flnancial embar- 
rassment under which it was then suffering, should be approved by 
the chancelier, so as to make the same chargeable against the equity 
of rédemption belonging to the Central Railroad & Banking Com- 
pany of Georgia, in certain securities pledged by that company to 
said reorganization committee for moneys advanced. This is the 
first application for the allowance of such expenses. The court has 
taken time f ôi" considération, and, after careful délibération, déclines, 
in the présent state of the record, to grant the approval asked. The 
reasons for this action are the foUowing: On January 10, 1893, when. 
the order of that date, above referred to, authorizing the pledge of 
said securities, was passed, the attitude before the court of the pro- 
ceedings then âled was as foUows: Rowena M. Clarke et al., mi- 
nority stockholders, had flled their Mil alleging that the board of di- 
rectors of the Central Railroad & Banking Company of Georgia, act- 
ing when the bill was presented, had been illegaUy elected. A ma- 
jority and controlling interest in the stock of the Central Railroad 
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& Banking Company of G«orgia, it was alleged in said bill, had 
been bought up by the Eichmond Terminal Eailway & Warehouse 
Company, a company controUing lines of railway compétitive to the 
Central Railroad & Banking Company of Georgia. Tbat tMs pnr- 
chaae was in contravention of tke constitution and laws of the state. 
The bill further charged that said stock, so illegaUy acquired, had 
elected the then acting board of directors. This board had pro- 
ceeded to turn over the entire properties of the Central Eailroad & 
Banking Company of Georgia to the Richmond & Banville Railroad 
Company, operating one of the compétitive lines controUed by said 
terminal company. This abandonment of the franchises of the Cen- 
tral Railroad & Banking Company of Georgia, the bUl alleged, had 
been accomplished by a pretended and illégal lease. 

To this bill the Richmond & Banville Eailroad Company answered, 
and did not deny that it vras in Ulegal possession of the property, but, 
on the contrary, disclaimed ail right to the possession which it exer- 
cised, and stated that it had been for nine months operating the 
properties merely at the request of another railroad company. It 
formally relinquished the properties to the custody of the court and 
the Central Railroad & Banking Company of Georgia. Upon the 
hearing, the court, the circuit judge and district judge presiding, 
reached the conclusion, as appears by the decree of the court, that 
the then acting board of directors had been lUegally elected, and that 
the majority stock above referred to was not entitled, under the con- 
stitution and laws of this state, to vote in élections controUing the 
opération of the Central Railroad & Banking Company of Georgia. 
The voting power of the stock was enjoined, a new élection ordered, 
and the court appointed receivers, not for the purpose of subjecting 
the properties to the claims of creditors,but to protect and to préserve 
them until they could be turned over to a legally elected board of 
directors, as proper trustées, who would hâve the right under the 
law to take and operate the railroad in the interest of ail concemed. 
The court further directed that, when this new élection should hâve 
taken place, said new board of directors might apply to the court 
to hâve the property returned to the control of the properly coa- 
stitnted offîcers of the corporation. 

This élection was held, and the new board of directors elected by 
stock legally entitled to vote; but the new board of directors, in- 
etead of applying to the court for the property, presented and flled 
an ancillary proceeding or bill in behalf of the corporation. By 
this bill the court was informed that on account of the embarrassed 
condition of the company's finances, brought about by the aban- 
donment of the control of the property by the former board of di- 
rectors and the misappropriatîon of its Income, the said new board 
of directors, as directors, could not undertake the management of 
the properties, and that, while the corporation was not insolvent 
in the ordinary acceptation of that term, yet it was insolvent in the 
sensé that its debts due, and abOut to be due, Were so pressing and 
so great, and its crédit had been injured to such an extent, that it 
could not, in the ordinary way, meet its obligations. The bill fur- 
ther alleged that one of the chief values of the proi)erties consists 
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lu theffe-oti that tiiey constitute a great system pf railways. Thi* 
System Wias held togetlier by means of stock ownersMp and oth.- 
erwise,ith.e right of possession and control of the Central Eailroad 
& BauJîing Company of Georgia extending orer the entire System; 
and tlie Tarions parts were held together by the fact tliat tlie equity 
existing in each. belonged to the Central Eailroad & Banking Com- 
pany oÏGeoygia. The. bill also asked the court to continue to hold 
possession of tjie property, discharging ail of the board of directors 
previougly appointed receivers, with the exception of Mr. H. M. 
Corner, who was the président of the Central Eailroad & Banking 
Company» of Georgia. The bUl asked also that certain creditors of 
the Central Eailroad & Banking Company of Georgia, whose debts 
were due, or about to be due, sbould be made parties défendant; 
that they should come into court and say what was best to be done 
for the interest of ail concerned in the then status of the property. 
WMle the proceedings in court were in this situation, and before 
any of the creditors of the Central Eailroad & Banking Company 
had filed proceedings to foreclose any lien on the properties, or the 
appointment of a receiver to reach any of thèse équitable assets, 
the receiver who was continued under the Eowena Clarke bill, and 
under the bill, above described, of the Central Eailroad & Banking 
Company, and who was also président of the latter company, ap- 
plied to the court to conflrm the contract proposed in his pétition 
of January 10, 1893, by virtue of wMch this application is presented,. 
stating in his application, among other things, that it was necessary 
to continue the opérations of the road. At that time it was con- 
tended by the Central Eailroad & Banking Company of Georgia 
that it was abundantly able to pay ail its creditors, if its property 
could be rebabUitated; and, althougb the Central's bill had been 
filed for several montas, no creditor had come into the proceedings 
to dispute that contention, Moreover, it did not appear that any 
creditor had any spécial lien upon the equity of rédemption of the 
aecurities of the Central Eailroad & Banldng Company of Georgia 
sought to be pledged by this contract. 'Rie receivership, as it 
then existed, constituted a trust of a somewhat unusual, but entirely 
salutary, character. It was created, as stated,; in an effort to tide 
over the présent difflculties of vast, valuable, and probably solvent, 
though badly embarrassed, properties, an embarrassed condition 
mainly occasioned by unlawful causes. It was not designed to 
deter the lawfully elected président and board of directors, by the 
use of the available assets, values, and equities in their control, 
from meeting any pressing debts, and renewing and extending lia- 
bilities, so that tiie company might continue its duty to the public 
as a common carrier, and to préserve its properties until it had an 
opportunity to use its strong advantages as a railroad. At na 
time, untn a creditor's bill was filed, did the président and directors 
cease to avail themselves of this right. Contracts made by the 
receiver président were reported to the directory. That body de- 
signed a rehabilitation plan, and it also adopted and promulgated 
a refunding scheme, known as the "Eeorganization Plan." In view 
of thèse façts, there seemed to be no reason why the Central Kajl-^ 
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toad & Banking Company of G«orgia, through. îts président and re- 
ceiver, was not compétent to borrow money which, as stated in the 
pétition, was to be used on account of tlie Central Eailroad & Bank- 
ing Company, and to contract to pay tlie expenses of the committee 
selected by the corporation, and acting for it in the réhabilitation 
of the properties, and the refunding of its indebtedness. The court 
therefore authorized the contract proposed by the receiver and 
président of such corporation for it, except as to the expenses pro- 
vided for in said sixth clause, the court reserving the right to 
pass upon thèse expenses thereafter, and this appUcation is pre- 
sented for that purpose. It is true, however, that since the order 
of January 10, 1893, was made, tlie attitude of the parties has 
been greatly changed. Since then the Parmers' Loan & Trust 
Company of New York has filed a bill on its mortgage, and the 
receivership existing under the former proceeding has been extended 
to that biU, and modiâed so as to enable that creditor to reach cer- 
tain équitable assets of the Central Eailroad & Banking Company 
through the receivership. Other creditors hâve also intervened, 
or flled collatéral proceedings upon liens against varions properties 
of the Central Eailroad & Banking Company of Georgia. Whether, 
in view of the changed aspect of the receivership, it would be compé- 
tent for the court to allow thèse expenses, it is now unnecessary to 
décide. It is sufiScient to say that thèse changes in the litigation 
hâve introduced new parties into the suit, with new equities, and 
that they are entitled tp be heard upon this question. For thèse 
reasons the allowance of thèse expenses will not be made, unless 
upon notice to aU parties to the record, or until the final decree of 
the cause; and it will be so ordered. In open court, this 17th day 
of April, 1893. 



HART V. BOARD OF LEVEE OOM'RS FOR PARISH OF ORLEANS. 

(Circuit Court, B. D. Loulsiana. February 7, 1893.) 

No. 12,168. 

1. Ehinent Domain— Lbvees— Servitude of Ripaman Lands. 

Const. La. 1879, art 156, provlding that private property shall not be 
taken or damaged for public purposes wltliout compensation, has no appli- 
cation to the location of a levée on land by the proper authorlties, for such 
location makes the land "riparian," although it is not actually washed by 
the river, within the meaning of Civil Code, § 457, which provides that "on 
the borders of Ihe Mississippi and other navigable streams, where there 
are levées establlshed accordlng to law, the levées shall form the banks;" 
and as such It Is subject to the servitude of having a levée placed upon 
It vrithout compensation to the owner. Bass v. State, 34 La. Ann. 498, 
foUowed. 

8. Samb — ExTBNT op Servitude. 

Const La. 1879, art 214, gives to the levée commissioners the "super- 
vision of the érection, repairs, and maintenance of the levées in said 
districts," and power to tax for that purpose property wlthln the alluvial 
portions of said districts, subject to overflow. Bdd, that the servitude of 
having levées placed upon such lands without compensation is coextensive 
with the liability to such taxation. 
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In Equity. Bill by Judah Hart against the board of levée com- 
missioners for the parish. of Orléans to enjoln them from construct- 
ing a levée on the complainant's land without compensation. In- 
junction denied. 

Farrar, Jonas & Kruttsclinitt, for complainant. 
Bernard McCloskey, for défendants. 

BILLESTGS, District Judge. The question subnaitted is wh.ethOT 
the levée commissioners kave the right to construct the levée upon 
the cOmplainaoat's land without préviens compensation for damages. 
Article 156 of the constitution of 1879 is as foUows: "Private prop- 
erty shall not be taken or damaged for public purposes without 
JTist and adéquate compensation being ûrst paîd." This is a limita- 
tion upon the exercise on the part of the state of the right of eml- 
nent démain. That right is tiie sùperior (eminent) domain or do- 
minion of the state over ail the property withifl the state, by which 
it is ëhtitlëd, through constitutional agencies, to appropriate any 
part necëseary to the public use. By this article of the constitu- 
tion thé right of emin.éiit domain is limited so that it cannot be 
exércièèd by the state through any agency by the taking or dain- 
aging of property without previouis compensation. If this was the 
wholé ôf the case, the complainant would be entitled to an in- 
jmiction, for his land iS about to be damaged, as there has been 
no previous compensation. But wherever the taking or damaging 
of property is merely thé enforeement of a servitude which that prop- 
erty o'B^ës, or to which it is subject, there is no exercise of the right 
of èiûinent domain, and the limitation making the compensation a 
condition to be previously performed has no application; for if the 
land or the owner is about to be compelled to submit to only an 
obligation by the law impressed upon property by the original grant, 
or by a statute under which it has been acquired or held, and in- 
dependQn^][y of the right of eminent domain, there is no propriety 
in cônsîcijéring whether a previous compensation has been paid, for 
no compensation of any sort is due. 

The question in this case is narrowed down to whether the land 
of the complainant owes the servitude of having the levée placed 
upon it. If it does, he is entitled to no relief. If it does not, he 
must hâve the injunction. There is a vast amount of learning con- 
cerning this question as related to lands located on rivers, — the 
learning 6f the civilians, and the learning of the common law. In 
HoUingsworth v. Parish of Tensas, 17 Fed. Rep. 109, the court dealt 
with the authority to locate levées as a question relative to an exer- 
cise of the right of eminent domain. In an unreported case (El- 
dridge v.,Eiigineersi) in the western district of this state, Mr. Jus- 
tice Lamar and Judge Pardee held, in substance, that the placing 
of levées upon riparian lands was but subjecting them to a servitude 
which they owed. As to riparian lands, this last is the view of the 
suprême; court in Bass v. State, 34 La. Ann. 498. In the case bef ore 
the coul*|; It is concedéd by the complainant that riparian lands are 

*No opinion flled. 
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subject to a servitude as to levées wMch makes it unnecessary to 
make any compensation; but he contends that, as to those lots 
owned by Mm which do not abut or lie upon the river, they, not be- 
ing riparian, owe no such servitude, and there must be previous com- 
pensation. Before considering tbe question at issue, it may be ob- 
served that in Morgan v. Livingston, 6 Mart (La.) 235, Judge Martin 
says that the servitude was impressed upon the riparian lands in 
the original grant from the Spanish govemment. It would seem 
that, if the large tracts thus originaUy granted by the sov- 
ereign had this servitude impressed upon them, the dividing 
them into smaller tracts or lots would not relieve from this servi- 
tude even those lots which were separated from the river by other 
lots. The servitude would remain upon each and every part as it 
did upon the whole. 

But there is a simpler view which, it seems to me, disposes of the 
whple question. Those lands are riparian which actually extend 
to the river; that is, which corne down to the banks of the river. 
Now, since 1825 the banks of the Mississippi river hâve been deflned 
to be as follows: Civil C!ode, art. 457, pro vides: 

"The banks of a river or stream are understood to be that which contalna 
it in its ordinary state of high water; for the nature of the banks does not 
change, althongh for some cause they may be overflowed for a time. Never- 
theless, on the borders of the Mississippi and other navigable streams, where 
tSiere are levées estabUshed accordlng to law, the levées shall form the 
banks." 

The lands of the complainant hâve been bought and sold since 
1825, and were acquired by the complainant under this rule or law 
of deflnition. It follows that, no matter what would be the law 
in other states, in Louisiana, so far as relates to the Mississippi river, 
the levées established according to law are the banks. WTierever 
the levées are located, there are the banks of the river. It is con- 
ceded that the proper levée authorities hâve located this levée upon 
the complainant's lots.. Therefore the proper authorities hâve de- 
termined that the présent bounds of the river bring it to the land of 
the complainant, and it is in the strictest statutory sensé "riparian." 
In other states the river cornes to land only when by the flow of its 
water it touches the soil or earth which composes it. In this state, 
by law and according to légal intendment, the Mississippi river 
touches land when its artiflcial banks or levées touch it. Under 
the opération of this statute the complainant's land is riparian. It 
is as if the statute had said: "Whenever the lands of any person 
are adjacent to the artiflcial banks of the Mississippi river, they are 
to be deemed and held to be adjacent to the river itself." This 
would make the land of complainant, upon his own showing, ex vi ter- 
mini riparian, and subject to the servitude. When it is considered 
that the Mississippi river is such a vast body of water, continually 
changing its bed or channel, not alone by abrupt movements, but by 
those insidious and impalpable changes which require new banks to 
be built to protect not alone the land immediately adjacent, but that 
lying in the rear over which the floods, if unrestrained, would sweep 
and flow, it is seen how wise, and, at the same time, how just, is the 
v.54F.no.4 — 36 
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statutx)ry détermination of -the banks of the Mississippi river, and 
consequently the statutory définition of what shall be "riparian 
landa." This définition of the banks seems to hâve been adopted 
from an early period as being the controlling direction as to what 
courts shall consider the bed of the Mississippi river. As an ex- 
amplfe, in Henderson v. Mayor, 3 La. 567, the court say: 

"The only question remalnlng on thla point relates to what must be con. 
sldered as the banks of the Mississippi. To solve thls question, we need only 
refer to the Louislana Code. The article 448 defines what is meant by the 
bank ol a river generally, and Is partlcular In relation to the shores of the 
Mississippi. It is there declared that, where there are levées, the levées 
shall form the banks. Accordlng to thls définition, ail the space between the 
levées and the natural banks of the river at low water, whlch, in most places, 
Is annually Inundated at a certain season of the year, must be altemately a 
part of the bed or a part of the bank, accordlng to the periodical changea 
between the hlghest and lowest stages of the water." 

In Bass v. State, 34 La. Ann. 498, 499, the suprême court, through 
the chief justice, reafOrmed this doctrine. 

The state board of engineers, including the city engineer, had lo" 
cated the levée of the Mississipi river upon the complainant's lots. 
They beeame in law aa truly riparian as if the Mississippi river, as it 
flowed, came in physical contact with them. They are riparian. If ri- 
parian, tih.e complainant conceded the servitude, and that compensa- 
tion is not à, prerequisite to the construction of the levée. It is true 
that the eighth section of Act No. 93 of 1890, under whlch the levée 
board of tMs district is created and is acting, gives to that body the 
authority to expropriate land; but, as it seems to me, that power is 
not exercised nor is it needed in the location of a levée. That may be 
done without any expropriation, for the obligation to sufEer or per- 
mit the levée has been impressed upon and inheres in the land. The 
power to expropriate was given to the board in order that it might 
obtain earth for building levées, if necessary, from places outside 
the district, or beyond the extent of the servitude. In précise ac- 
cordance with this view, the constitution of 1879 (article 214) dele- 
gates to the levée commissioners of the varions levée districts the 
"supervision of the érection, repairs, and maintenance of the levées 
in said districts;" and to that effect they may impose a tax upon the 
taxable property situated within the alluvial portions of said dis- 
tricts subject to overflow. As it seems to me, the territory subject 
to the servitude is coextensive with the territory declared subject 
to the tax. Ail the lands within the alluvial portions of the dis- 
tricts subject to overflow may be taxed for the levées, and the law 
and the reason of the thing subject the same extent of land to the 
servitude. 

With référence to the Mississippi river, the obligation to submit 
to the location of levées — the servitude that is being considered — 
lias a much greater geographical expansion or extent than the ordi- 
nary obligations with référence to smaller streams. The obliga- 
tions of the proprietor of land with référence to ordinaiy streams 
spring, as do the injuries, from the abrasion of the stream and the 
«hange of its bed; but the obligations of the proprietors of lands ly- 
ing upon or in the vicinity of the Mississippi river originate, as do 
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the dangers, not from mère abrasion of the earth and the change 
of the channel, but from the fact that the body of the stream is so 
vast, and the bulk of the water so immeasurable, that the inunda- 
tion and deTastation are threatened upon ail the low-lying lands, 
whether they be immediately proximate to the river or mUes distant. 
The forced diffusion of the danger from a cause acting so resistlessly 
has caused the statute to impress upon the lands a servitude for 
a common protection equally extended. My opinion, therefore, is 
that, the levées of the Mississippi havlng been located by the lawful 
authorities upon the complainant's lands, notwithstandtng their re- 
moteness from the natural bed of the river, they are by statute 
wisely made riparian, and subject'to the levée servitude, which dis- 
penses the défendants from making compensation for the damage 
which the location of the levée may cause to complainant» 
The injunction must therefore be refused. 



SBYMOUR V. HENDHB et al. 

(Circuit Court, D. Vermont. March 6, 1893.) 

Pledgb— What Constitutks— Dblivery. 

A mère understanding between a principal and surety that a part of 
certain bonds of the principal held by a bank shall be held for the security 
of the surety does, not operate as a pledge when none of the bonds are 
dellvered for that purpose either to the bank, for the surety, or to the 
surety. 

In Equily. Suit by Horatio P. Seymour against George W. Hen- 
dee, receiver, and Bradley B. Smalley. Bill dismissed. 

Wilson & Hall, for orator. 

Albert P. Cross and F. W. McGettrick, for défendant Smalley. 

Geo. W. Hendee, pro se. 

WHEELER, District Judge. This cause has been heard on bill 
and answers. The answers in such cases are taken as true. The 
bill is brought to recover bonds or their avails, alleged to hâve been 
pledged to a surety on notes to the orator, held by the défendant 
Hendee as receiver of a national bank, and sold to the défendant 
Smalley, being a part of a lot pledged to the bank. There may hâve 
been an understanding between the principal and surety that a part 
of the bonds held by the bank should be held for the security of 
the surety; but none were, according to the answers, delivered to the 
bank for that purpose, or for the surety, or to the surety. "It is of 
the essence of the contract that there should be an actual delivery 
of the thing to the pledgee. Until the delivery of the thing, the 
whole rests in an executory contract, however strong may be the 
engagement to deliver it; and the pledgee acquires no right of prop- 
erty in the thing." Story, Bailm. § 297. As the surety acquired no 
right to the bonds, the orator could be subrogated to none. 

Bill ^i^smiâsed. 
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SOWLBS V. FIRST NAT. BANK OF ST. ALBANS et al 
(Circuit Court, D. Vermont. March 10, 1893.) 

1." EqtjïTt — Pleadinq — RiGHTs op Lbgatees. 

A blll In equity by a legatee to reach assets of an esta te converted by 
an executor, and transferred to a bank, which allèges that the orattix 
sues In her own right, and as an assignée of other legatees named, and 
that the executor bas pald a large number of legacles, and a large num- 
ber remain unpald, f ails to allège an assignment, or that the legacles of 
complalnant or the asslgnors bave not been paid, and hence states no 
ground of action. , 

8. EqtnTY Jtjrisdiction— Settlement of Estâtes— Peobatb Cottrts. 

The jurlsdlction of the probate courts of Vermont In settlement of es- 
tâtes being exclusive, assets cannot be brought into chancery for distribu- 
tion by those having équitable claims against tlie same, and such eixclu- 
slve jurlsdlction wiU be fuUy recognlzed by the fédéral courts. 

8. WiLLS— Legacies— When a Charge on Pkopekty. 

The mère fact that there is a residuary legatee ooes not make the spé- 
cifie legacies a Uen on the estate in the hands of the executor. Lewis v. 
Darling, 16 How. 1, distinguished. 

4. ExBCTjTORS— Conversion of Propbrtt— Settlement op Accounts — Lega- 

cies. 

Where an executor converts property of the estate so as to hold It as 
hte own, and thereafter, on a settlement of his accotmts, Is decreed to 
pay, and does pay, legacles exceeding the amount of the èonverted prop- 
erty, the property thereupon becdmes his own, and an unpaid legatee 
cànnot foUow it into the hands of a third person, to whom he transfers It. 

5. Same— RiGHTs of Legatees— Lâches. 

In Vermont a legatee acquîtes a right of action against the executor 
from the date at which the probate court orders the legacy to be paid; 
and when, after such order, the executor transfers property of the es- 
tate to a third person as his own, a delay by the legatee of six years 
after such transf er, la bringlng suit to charge such property, wUl render 
his claim stale. 

In equity. Bill by Susan B. Sowles, in her own right, and as as- 
signée of Jennie Bellows and Hiram.BeUows, against the First Na- 
tional Bank of St. Albans, Chester W. Witters, as receiver of the 
bank, Edward A. Sowles, and Margaret B. Sowles, to hâve the avails 
of certain spécifie personal property transferred by Edward A. 
Sowles, executor of Susan B. Bellows, in his indiyidual capacity, to 
such bahk, applied to the payment of unpaid legacies. The cause 
was removed from the state court of chancery. 46 Fed. Eep. 513. 
Dismissed as to défendant Witters, and the residue of the cause re- 
tnanded. 

Edward A. Sowles and Henry A. Burt, for oratrix. 
Chester W. Witters, pro se. 

WHÉELER, District Judge. The oratrix, JTennie BeUows, and 
Edward Bellows, were each, among others, legatees, of money in the 
wiU ()f JSiràm BeUows, in which Susan B. Bellows was residuary 
legatee, and in the will of Susan B. Bellows, in which Margaret B. 
Sowles was "residuary legatee, of both of which Edward A. Sowles, 
husband of Margaret B. Sowles, was executor. The probate court 
having jurisdiction, on représentation of much more than sufflcient 
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assets to pay aU the spécifie and gênerai legacies, without any in- 
ventory, wMch. was expressly waived by Margaret B. Sowles, on 
March 31, 1881, ordered the exécuter to pay tlie several legacies, 
and decreed the residue of the estate of Hiram BeUows to him as 
exécuter of the will of Susan B. BeUows, and the residue of her 
estate to Margaret B. Sowles, who ttius became residuary lega- 
tee of the whole. The oratrix, in her own right, and as "assignée 
of Jennie Bellows and Edward Bellows," brought this bill in 
the court of chancery of the state alleging that the exécuter "has 
paid and discharged a large number of legacies, and there are a large 
number in each of said wills, for said exécuter te pay, which re- 
main unpaid," and that he is insolvent, to reach alleged assets trans- 
ferred by him in 1884 to the First National Bank of St Albans on 
his individual indebtedness. Margaret B. Sowles brought suit to 
reach the same property, recovered for a part of it, and failed as 
to the rest. Sowles v. Witters, 39 Fed. Eep. 403. The évidence 
and decree in that case hâve been filed in évidence in this, which 
show the facts relating to the situation and transfer of the assets 
substantially as there stated, The oratrix allèges nothing in re- 
spect to her rights as assignée, or the payment or nonpayment of 
legacies by the exécuter, except as before quoted. The answers 
add nothing to the bUl in this respect, if they could. She can 
stand enly upon the allégations, (Adams v. Adams, 22 Vt. 59;) and 
thèse do net set forth but that her legacy, and thèse of her as- 
eignors, are ameng thèse fully paid. She has, therefore, no standing, 
upon her bill, with référence to any assets. This, of itself, is a suf- 
flcîent greund for dismissing the bill. If the proofs ceuld preperly 
t)e gène into as to this, however, her legacy is nearly, and perhaps 
wholly, eatisfled. Ne assignment is shown, and nothing appears as 
to what she is assignée of, or whether she has anything in that 
behalf sufficient to glve her any right to any of the assets. 

The bUl seems to be framed upon the idea that équitable clalms 
te assets ef estâtes are sufiicient for bringing them inte chancery for 
distribution. However this may hâve been in England, and may be 
in some of the states, it is net se in Vermont. The jurisdiction of 
the prebate courts in the settlement ef estâtes in that state is ex- 
clusive. Adams v. Adams, 22 Vt. 51. And, although the statutes 
of the States cannot restrict the equity jurisdiction of the courts of 
the United States, the rights of parties, as they are given or re- 
stricted by the exclusive jm'isdiction of the probate courts of the 
states, are fully recognized in thèse courts. Tate v. Norton, 94 U. S. 
746. 

The oratrix further allèges that ail the legacies were "liens" upon 
the property of the estâtes, and relies upon the terms of the wills, 
and Lewis v. Darling, 16 How. 1, te make this eut. None of the leg- 
acies are made a charge upon any of the property. The lien is 
claimed te arise eut of the giving of the legacies to the gênerai 
legatees, and the remainder to the residuary legatees. As the re- 
siduary legatee is enly te hâve what there is beyond the legacies te 
others, that share is always subject to the ether legacies. Lewis v. 
•Darling was brought against the husband of the residuary legatee, 
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who hg^ijlxïïiiwliple estate. What ,was said about the lien of the 
legacji j^late^: to that property, so situated. Such. lien exista only 
between tke residuary legatee and the otters, and rests wboUy upon 
property that Ijas corne to the residuary legatee. In Dunbar v. 
Dunbar, 3 Vt. 472; Scott v. Patchin, 54 Vt. 253; Oasey t. Casey, 55 
Vt. 518; and Lovejoy v. Raymond, 58 Vt. 510, 2 AU. Eep. 156,— the 
liens enforced were created by express charge upon the property. 
AU this property sought hère to be reached came to the bank di- 
rectly from Edward A. Sowles, — a part from Mm individually, and 
the rest from Mm as exécuter. That part which came from him in- 
dividually had been conrerted to Ms own use before the decree of 
the probate com^, and stood in Ms own name at the time of con- 
veyance. Margaret B. Sowles was the residuary legatee of both es- 
tâtes; recovered in her suit before mentioned a part, and for the 
rest, of that wMch came from Mm as executor. Sowles v. Witters, 
39 Fed. Eep. 403. The oratrix bas not alleged nor proyed but that 
the other property of the estâtes has come to the residuary legatee, 
nor but that she has it yet, nor that she is insolvent. The oratrix 
had no lien, as such, upon any of tMs property in the hands of the 
executor or of the bank, and shows no ground for recovering it again 
of the bank or the receiver. The residuary legatee recovered what 
she did in her own right, and it has to some extent been, by further 
proceedlngs, applied upon her debt to the receiver, for wMch it was 
Uable, the same as any of her property, so far as appears. It was 
deoreed to her by the probate court, and the oratrix, whether hee 
legacy is paid or not, shows no groimd for foUowing it into other 
hands. The settlement of the executor's account, and the decree 
of distribution, such as they came to be, were made upon due notice, 
and were binding upon ail, in respect to the amount in the execu- 
tor's hands for distribution, as proceedlngs in rem. 2 Redf. WUls, 
895. He was liable to be chargea for the amount of the assets of the 
estâtes wMch had been converted by him, and changed into prop- 
erty in Ms own name. He was exonerated from such spécifie charge, 
leaving the property in Mm as Ms own. Sowles v. Witters, 39 Fed. 
Rep. 403, He was, however, in effect, chargea with it, by being or- 
dered to pay legacies to a much greater amount. TMs was in real- 
ity a judgment against him for the value of the property, and, ac- 
cording to many authorities, merged the claim in the judgment, and 
made the property Ms. 2 Kent, Comm. 387; Adams v. Broughton, 2 
Strange, 1078. He would be entitled to tb.e property to pay the 
legacies with, to the extent rëquired; and, according to ail author- 
ities observed, it would become Ms as fast as he should pay them. 
Steam Stone-Cutter Co. v. Windsor Manuf'g Co., 17 Blatchf. 24. He 
had paid them to an amount much greater than this property, and, 
80 far as is shown, appears to hâve been well entitled to the prop- 
erty, and to the right to dispose of it as Ms own. 

Moreover, several rights to proceed in equity or at law against 
the executor for the recovery of the legacies in thèse wills accrued to 
each of the legatees, so far as has been shown, when they were or- 
dered to be paid by the probate court, on March 31, 1881. Bellows 
V. Sowles, 57 Vt. 411; Weeks v. Sowles, 58 Vt. 696, 6 Atl. Eep. 603. 
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'Tke conveyances to the bank are alleged to hâve been made in Jan- 
uary, February, and March, 1884, and this suit was commenced 
March 26, 1890. No allégation of insolvency of tbe executor prier 
to the bringing of this bill is alleged, and this property appears to 
hâve been but a small part of the estâtes. In view of thèse dates 
and circumstances, this claim seems quite stale. The bill is dis- 
missed as to the défendant Witters, and the residue of the cause is 
remanded to the court of chancery of the state, from wliieh it was 
removed. 



ST. LTTKB'S CHURCH T. WITTERS et aL 

(Circuit Court, D. Vermont. March 13, 1893.) 

fiXKCUTOBS— Trustées— RiGHTS of Beneficiaries to Follow Propertt. 

The beneflclary of a permanent fond tntrusted by a wUl to the executor, 
wlth sole and exclusive power of investment, and not made a charge upon 
any property, cannot foUow Into the hands of a thlrd persou property 
derlved from the estate, ■which the executor transf erred la his Indivldual 
capacity after a decree of the probate court on settlement of the ac- 
counts, ordering payœent of this and other legacles. 

In Equity. Bill by St. Luke's Church against Chester W. Witters, 
as receiver ot the First National Bank of St. Albans, and othera, to 
-reach assets alleged to be a portion of the estate pf Susan B. Bellows, 
and hâve the same applied to a trust fund created by the wUl. BiU 
dismissed. 

H. Charles Eoyce, for orator. 
Chester W, Witters, pro se. 

WHEELEE, District Judge. Susan B. Bellows bequeathed $5,000 
to Edward A. Sowles, her executor, with full, sole, and exclusive 
power of investment as a permanent fund, the annual interest to go 
towards the expenses of the orator church, without bonds. This bill 
is brought to reach alleged assets of the estate in the hands of the 
defendaitt Witters, as receiver of the First National Bank of St. 
Albans, for the benefit of this fund, and has been submitted upon the 
same évidence as Sowles v. Bank, 54 Fed. Bep. 564, (heard at this 
term.) For the reasons given in that case, and others in relation to 
this subject, the bill must be dismissed. 

Further, March 31, 1881, with ample assets in the hands of the 
executor, payment of this legacy, with others, was decreed by the 
probate court of the state, having jurisdiction. The substance of 
the complaint is that the executor afterwards became insolvent, and 
this legacy is unpaid, The probate court could do no more than it 
did about decreeing payment; and no more could be done about pay- 
ment than that the executor should hâve in his hands, as trustée, 
the amount of this bequest, which he did, for he was both, and had 
enough for ail. The legacy was not charged upon any of the prop- 
erty, and the trustée did not invest this bequest with the bank. 
Nothing is alleged about investment, but as the trustée had the 
amount of the legacy to invest somewhere, if he did not invest it 
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daewliere, he must hâve left it invested with Mmself. He had, by 
tte -vdll, àbsolute control. Th:e cliurch does not seem to kave a 
right to follow the rest of the estate for want of a safe inrestnient 
of its legacy, merely. Bill dismissed. 



SOWLES V. WITTERS et al. 
(Circuit Court, D. Vermont. March 11, 1893.) 

MOBTGAGEB — FOBBCLOSURB— EXTINGUISHMBNT. 

An executor holding two mortgages, Tvlth condition broken, on Vermont 
lands, took another mortgage of the same and other lands, Indlvldnally, 
upon an agreement that the original mortgages should remaln In force 
until the new mortgage was pald. Subsequently he foreclosed the last 
mortgage, and; after expiration of the tlme of rédemption, took possession. 
BtM, that this operated as a purchase of the land In satisfaction of the 
debt, and extlngolshëd the original mortgages. 

In Equity. Bill by Edward A. Sowles, executor, etc., against Ches- 
ter W. Witters, receiver of the First National Bank of St. Albans, 
and Cteorge Bremmer, to foreclose certain niortga;ges. Decree dis- 
missing bill. 

Edward A, Sowles and Henry A. Burt, for orator. 
Cheater W. Witters, pro se. 

"WHEELEE, District Judge. The orator, as executor, held two 
mortgages against the défendant Bremmer, with condition broken. 
Thereupon the mortgagor made another mortgage, of the same and 
other lands, for the same amount, with extended times of payment 
to the orator, individually. He foreclosed the latter, and, after the 
time of rédemption expiJed, took possession. After that he mort- 
gaged the whole to the First National Bank of St. Albans. The de- 
fendant Witters, as receiver, has foreclosed thiô mortgage, and the 
ttme of rediémption has expired. This bill is brôught to foreclose 
the two origi|ial mortga.ges, allegihg an agreement between the ora- 
tor and the mortgagor, àt the time of the making of the second mort- 
gage, that the original mortgages should not be dlscharged, but 
should remain in force untU the second should be paid, and that, as 
fast as the principal and interest should be paid on the latter, the 
same should apply, and be payment upon the former, and that the 
mortgage to the bank was given upon individual indebtedness of the 
orator, with notice of the origin of the property. 

A decree of foreclosure, with expiration of thé time of rédemption 
and possession, opérâtes as a purchase of the estate in satisfaction 
of the debt. Lôvell v. Leland, 3 Vt. 581; Paris v. Hulett, 26 Vt. 308; 
Devereaux V. Fairbankb, 52 Vt. 587. Thus thè whole estate of the 
mortgagor, by the proceedings upon the orator's mortgage, passed to 
the orator, indlvidually. The original mortgages were personal as- 
sets in thè haàds of tiÉie executor, and could be coUected, assigned, 
or disposed of, as such, by him. É. L. Vt. § 2150; Collamer v. Lang- 
don, 29 Vt. 32. When he converted the mortgages to his own use, 
he becàme chargeable for them, a» for other personal asisets. He 
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was, in effect, chargea with them, by being ordered to pay legacies 
to a much. larger amount, and exonerated from such charge by tbe 
residuary legatee. Sowles v. Witters, 39 Ped. Eep. 403; Sowles v. 
Bank, 54 Fed. Rep. 564. No estate was left in tbe original mort- 
gagor, for tbe original mortgages to operate upon. It went in exécu- 
tion of tbe agreement, if made, by paying the second mortgage, and, 
according to the terms of the agreement, pro tanto, the original mort- 
gages. Bill dismissed. 



PLATT V. PHILADELPHIA & R. R. CO. et al 

(Circuit Court, D. Massachusetts. March 2, 1893.) 

No. 3.112. 

Rkckivebs— Ancillakt— Appointment in Ex Parte Proceedings. 

The circuit court for the flrst circuit will follow the gênerai practlce 
In the fédéral courts, of granting an anclUary receivership on ex parte 
applications, but without préjudice to a full considération of the legallty 
of the practlce on subséquent motion to dissolve the order. 

In Equity. BUl by Thomas C. Platt against the Phjladelphia & 
Reading Railroad Company and others for the appointment of an 
ancillary receiver. Frayer of bill granted, and receirer appointed. 

William M. Richardson and Charles E. Hellier, for complatnant. 

Robert M. Morse and Elmer P. Howe, for défendants. 

Before PUTNAM, Circuit Judge, and NELSON, District Judge. 

PER CURIAM. In Mercantile Trust Co. v. Kanawha & O. Ry. 
Cq., 39 Fed. Rep. 337, Justice Harlan and Judge Jackson held in 
a formai opinion that the circuit courts of the United States cannot 
take jurisdiction of a biU whose only purpose is an ancillary receiv- 
ership; but in other districts such bUls hâve been frequently enter- 
tained and acted upon, generally, if not always, on ex parte pro- 
ceedings, and without argument. The same bas been done ex 
parte on several occasions in this court. We wUl at présent fol- 
low this practlce, stating, however, that this is without préjudice to 
a full considération of the question if hereafter a motion is made 
to dissolve or annul the order. The order offered may be entered 
with such modification as to its détails as Judge Nelson shall re- 
quire, if any. 



GRANT et al. t. EAST & WEST R. CO. OF ALABAMA et aL 

(Circuit Court of Appeals, Ptfth Circuit February 6, 1893.) 

No. 45. 

1, Railhoad Companies— Stock— Patment in Property— Ovbrvaluation. 
Code Ala. 1876, § 1824, requires subscriptions to railroad stock, which are 
payable in labor or property, to be taken at thelr money value, which 
must be stated in the subscrlption llst. A railroad company adopted a 
resolution to sell ail its property to another company for $750,000, one 
half in stock and one half in bonds of the purchaser, and subsequentiy 
entered a subscrlption for 3375,000 of stock, "to be pald for in the 
railroad property" of the seller, "of the value of the said sum of $375,000." 
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J7«M| tbat the subscription was t<> be read In connection witix the résolu^ 
tien, and Its language was net conclusive that the value of the entir» 
property was not ovet $375,000, so as to render vold the Issue of $375,000- 
In b(Hids uhder the constltutional provisloh forbldding overcapltallzation. 

8. SaMe— BbsDs. 

Under rOonst Ala. art 14, { 6, forbldding corporations to Issue stock 
or bonds except for money, labor, or property actuaUy recelved, and 
declarlng ail fictitious Ihcrease of stock or Indebtédness vold, and Coda 
Ala. 1676, S 1824, requlring that ail subscriptlons to the stock of railroad 
companies shall be paid tn money, labor, or property at their money 
value, railroad property sold by one company to another and paid for by 
an Issue of stock and bonds may be valued accordlng to its net eamlng 
power, and the cost of building It de novo, and it Is immaterial that the 
seUer origlnally acquired it for much less than its actual value. 52 Fed. 
Rep. 531, afflrmed. 

8. Corporations — Capital Stock — Rights of Crbditoes. 

Although unpald subscriptlons to the capital stock of an Insolvent cor- 
poration constitute a trust fund for the payment of its debts, yet 
■where the corporation 4aw of a state allows suljscriptions to be paid In 
property other than money, such payment In good faith at an honest valu- 
ation puts an end to thé tnist A gross overvaluation of the property thu» 
received wonld, however, be strong évidence of fraud in an action to 
enforce the Personal liablllty of the stockholder. 

In Eqùity. Bill by the American Loan & Trust Company of New 
York, for wMch George S. Coe was substituted pending the suit^ 
against the East & West Railroad Company of Alabama, James W. 
Schley, Joël Brown, and S. I. Stevens, for the foreclosure of a mort- 
gage. Frederick and James Grant, doing business under the name 
of Grant Bros., filed an auxiliary and dépendent bill against the same 
respondents and others, to déclare void certain bonds, and foreclose 
the mortgage for the beneflt of the holders of other bonds. For prior 
opinions, see 37 Fed. Rep. 242; 40 Fed. Rep. 182, 384; 46 Fed. Rep. 
102. The auxiBary bill was dismissed, and the mortgage foreclosed 
for the equal beneût of ail bondholders. 52 Fed. Rep. 531. A mo- 
tion to dismiss the appeal of Grant Bros, was denied. 50 Fed. Rep. 
795, 1 0. 0. A. 681. The appeal is now on final hearing. Afiarmed. 

Pat Calhoun, Jack J. Spalding, and Alex. C. King, for appellants. 
Wager Swayne, Robt. Ludlow Fowler, and Frank Sullivan Smith, 
for appellees. 

Before McCORMICK, Cu-cuit Judge, and LOCKE and BILLINGS, 
District Judges. 

McCORMICK, Circuit Judge. On the 2d day of June, 1888, the 
American Loan & Trust Company of New York, a corppration created 
under the laws of New York, e^ibited its bill in the United States 
circuit court for the southern dirision of the northem district of Ala- 
bama against the East & West Railroad Company of Alabama, a 
corporation created under the laws of Alabama, and against James 
W. Schley, a citizen of Georgia, and Joël Brown and S. I. Stevens, 
citizens of Alabama, for the foreclosure of a certain consolidated 
mortgage made by said railroad company in favor of complainant 
as trustée to secure an issue of bonds to the extent of $15,000 to the 
ouïe of completed road owned and built or to be built by said railroad 
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Company, making the usual allégations as to the issuance of bonds 
thereunder, default in the payment t)f interest, the request of the 
bondholders and the condition of the property, which devolved on 
complainant the duty of seeking in the court a decree of foreclosure 
of said mortgage îor the equal benefit of the holders of any or ail of 
said bonds. The bill further showed that the complainant "is in- 
formed that the entire séries of bonds secured by the said mortgage 
or deed of trust were issued and put upon the market in due course 
of business, and that the same are entitled to the benefit of the said 
mortgage, but yet so it is that some person or persons wiU and do 
«laim adversely to some of the said bonds, and make claims unknown 
to your orator, the nature and validity of which claims your orator 
cannot and ought not to détermine, and therefore submits the same 
to the honorable court for its final adjudication in the premises." 

On July 26, 1888, the appellants, Qrant Bros., petitioned to become 
a party to said suit, and to be allowed to file "an auxiliary and dé- 
pendent bill," and leave being granted, flled their "auxiliary and dé- 
pendent bill" against the said railroad company and the said trust 
«ompany and against William 0. Browning, Edward F. Browning, 
Eugène Kelly, and James Byme, citizens of New York, J. HuU 
Browning, a citizen of New Jersey, and Amos Gr. West, a citizen of 
Oeorgia. The bill is long, and it is not necessary to give its détails. 
It charges, in substance, that there are outstanding 734 bonde, of 
which said Grant Bros, hold 30 issued under said Consolidated mort- 
gage, which are now in the hands of innocent holders for value, with- 
out notice of any defect in them, and which are entitled to benefit 
under said mortgage. That default has been made in the payment of 
interest, and a decree of foreclosure should pass for the benefit of 
thèse holders, but that the défendants Brownings and West and Kelly 
and Byrne claim to hold or own some interest in 966 bonds, and the 
said trust company claims to own 50 bonds purporting to hâve been 
issued under said mortgage, which are not valid, and are not entitled 
to the benefit of the foreclosure of said mortgage, for that the bonds 
for which thèse 966 bonds and thèse 50 bonds were given were issued 
by said railroad company fraudulently and without considération 
to the Brownings and West, of which Kelly and Byme and the trust 
company had fuil notice. That under color of a contract between 
the said railroad company, of which the said Brownings and West 
were tlien shareholders and controlling directors and offlcers, with a 
corporation known as the Cherokee Iron Company, the stock in which 
was ail owned by said Brownings and West, said Brownings and 
West, in the name of said iron company, subscribed for 3,750 shares 
of the capital stock of said railroad company, $375,000, to be paid for 
in the railroad jH-operty of the Cherokee Railroad Company of Geor- 
gia, of the money value of said sum of $375,000. That ail of the rail- 
road property of the Cherokee Eailroad Company of Georgia was 
not of greater money value than the said sum of $375,000, but that 
said East & West Eailroad Company of Alabama, in addition to satis- 
fying said subscription to its stock by the receipt of said railroad 
property, issued to said Cherokee Iron Company its first mortgage 
bonds to the par value of $375,000, and at the same time said East 
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& West Eailroad Company made a contract with one Micliael Duff, 
who is chargea bj appellants to hâve been a mère flgurehead for 
Brownings and West, to extend its road, in connection with which 
contract said Duff subscribed for 238 shares, — 123,800, — to be paid 
for in labor of the money ralue of said sum of $23,800, and for 5,750 
shares,— 1575,000, — to be paid for in labor on and property necessary 
in constructing and equipping the railroad of the East & West Eail- 
road Company of Alabama, said labor, property, and equipment to 
be of the money value of said sum of $575,000, which said two sub- 
soriptions of stock by said Michael Duff more than equaled ih par 
value the real money value of ail the labor, property, and equipment 
furnished said East & West Eailroad Company of Alabama under 
said contract with said Michael Duff; and yet, in addition to satisfy- 
ing his said subscription for stock by the receipt of the newly-con- 
structed road and equipments, said défendant railroad company is- 
sued therefpr 734 of its first mortgage bonds, ail of which 734 bonds 
and said 375 bonds, in ail 1109 flrst mortgage bonds, went into the 
hands of said Brownings and West without considération, in viola- 
tion of the laws of Alabama, and in fraud of the rights of subséquent 
creditors. That said Michael Duff's subscription for stock and con- 
tract for construction was speedily transferred to a so-called Southern 
Eailroad Construction Company, which is alleged to be only another 
name for said Brownings and West, and that said Brownings and 
West claim that said défendant railroad company was indebted to 
them for m,oney borrowed of them to loan to said construction com- 
pany, and for other advances made, and for înterest on same, and for 
unpaid matured interest coupons on said flrst mortgage bonds, 
amounting in ail to $325,000, and for this pretended debt, which they 
called the "floating debt," said défendant railroad company issued 
to said Brownings and West 500 certain debenture bonds at 65 cents 
on the dollar. That thèse said first mortgage bonds and said deben- 
ture bonds were afterwards substituted by said Consolidated mort- 
gage bonds and 966 of thèse still are held by said Brownings and 
West, or by Selly and Byrne as their assigns, charged with notice, 
and 50 are held by said trust company, charged with notice, of the 
fraudulent character of said bonds. That, in order to unload thèse 
flctitious and fraudulent bonds on the public, said Brownings and 
West made false représentations to the New York Stock Exchange, 
and procured the listing of said bonds on said exchange, and caused 
sitnulated sales of said bonds to be quoted as made thereof on said 
exchange at a premium, whereby appellants and their fellow bond- 
holders, for value, without notice, were induced to invest in said 
bonds. Wherefore they pray that only they and other holders simi- 
larly situated, as innocent purchasers, without notice, of said bonds, 
be allowed the beneflt of said foreclosure, and that ail of said other 
bonds be decreed to be flctitious, fraudulent, and void. 

Ail the equities urged in this auxiliary biU were fully denied by 
the several answers of the différent défendants thereto, and the 
whole suit progressed according to the usual course in such proceed- 
ings. On October 22, 1891, the whole case came on for hearing in 
the said circuit court, and on the 12th of March, 1892, said court ren- 
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dered its decree foreclosing said consolidated mortgage for tlie equal 
benefit of the liolders of any or ail of said consolidated bonds, de- 
nying ail the relief prayed for in the auxUiary Ml, and dismissing 
said auxiliary bill, with costs. From this decree James Grant and 
Frederick Grant, composing the flrm of Grant Bros., prosecuted this 
appeal. They hare assigned well-prepared separate spécifications of 
error touching the action of the circmt court on the varions features 
of their bUl, substantially to the effect that the circuit court erred 
in denying them the relief for which they prayed, because the proof 
showed that the 375 first mortgage bonds issued for the purchase 
or lease of the Cherokee Eailroad, and the 734 first mortgage bonds 
issued for the extension of the road under the Michael Duff con- 
tract, and the 500 debenture bonds issued to Brownings and West 
for the so-called "floating debt," were ail fraudulently issued, with- 
out any légal considération therefor, and in violation of the consti- 
tution and laws of Alabama, in which frauds the présent holders of 
said 966 consolidated bonds participated, or of which they are 
chargeable with notice; and because the proof shows that the ap- 
peUants, and those in Uke situations with them, were induced to pur- 
chase the bonds held by them by the listing of said bonds on the 
New York Stock Exchange, and that said listing was procured by 
the false statements and représentations made by E. P. Browning, 
acting for himself and for J. H. Browning and A. G. West, and as 
président of the défendant railroad, of which the other défendants 
are chargeable with full knowledge. 

The Cherokee Iron Company was a Georgia corporation, incor- 
porated by a spécial charter, operating a furnace at Cedartown, and 
entirely owned by Messrs. Brownings and West. It was authorized 
to buy and extend any railroad leading to its furnace at Cedartown. 
The Cartersville & Van Wert KaUroad Company, a corporation cre- 
ated under an act of the assembly of the state of Georgia, had com- 
pleted a railroad from Cartersville, in Georgia, to Eockmast, a dis- 
tance of about 24 miles, and had completed the grade for said road 
to Cedartown. This railroad the Cherokee Iron Company purchased 
for |22,500, and extended it to Cedartown, and changea its cor- 
porate name to the Cherokee Eailroad Company. To perfect the 
title to this road, and to restore, extend, and equip it from Carters- 
ville to Cedartown, cost something over $350,000 in money, which 
money was fumished almost entirely by the Brownings. After this, 
on the 14th of February, 1882, the East & West Eailroad Company 
of Alabama, one of the appellees, was incorporated under the gên- 
erai laws of the state of Alabama, with an authorized capital stock 
of $50,000, of which at that time |26,200 had been subscribed. The 
three Brownings and West had subscribed |1,000 each, and were, 
with three others, elected directors, and E. F. Browning was elected 
président, A. G. West, vice président, J. Hull Browning, treasurer, 
and M. E. Crow, who had subscribed $20,000 of the $26,200 of the 
stock then subscribed, was elected secretary, and held that place 
untn some time in the year 1883. On June 17, 1882, the stockhold- 
ers of the East & West Eailroad Company of Alabama met and in- 
creased the capital stock of said company from $50,000 to $1,000,000. 



674 FEDJÉRAL àE^oKïÈS, vol. 54;' 

On the 25th: of Octobèr. 1882, the Gherokee Itt)*'Oèiûpaliy passed 
this rèsblùtiôni 

"Res6lTed,that this Company 'subsfcribe for $375,000 of the capital stock 
of the East and West Railroad of Alabama, to be paid for in tbe property 
named, by deliverlng to said East and West Railroad Company of Alabama 
tbe railroad property now known as the Cherokee Railroad, Includuig Oie 
railroad, stock, franchises, rights, and property of every description, and tel- 
egraph Unes connected therewith, with a lease by thls compàny for ninety- 
nlne yeara at an annual rent of orie dollar, with privilège of renewal forninety- 
nine years at the same rent, at the priée of $750,000,-$ 375,000 thereof for 
said ca,pital stock, as subscribed for, and the remalnlng $375,000 to be paid 
by the said Bast and West Railroad Company of Alabama la bonds or ob- 
ligations of the dénomination of $1,000 each, having thlrty years to ran, bear- 
Ing inferest at six per cent, payable semlannually, and secured by a flrst 
mortgage on the property and franchises of said East and West Railroad 
Company of Alabama, Including said lease. Resolved, that the président of 
this company be, and is hereby, authorlzed on behalf of tbls company to sub- 
scrlbe for said stock on the terms above stated, and to exécute, seal, and de- 
liver ail contracts, agreements, and other writings." 

On November 6, 1882, the Cherokee Iron Company made its sub- 
scriptlon to tke stock of the défendant railroad company in thèse 
words: 

"Ashvllle, Ala., November 6, 1882. The Cherokee Iron Company, per J. 
K. Barbojir, Secretary, Cedartown, Georgia, 3,750 shares; amount, $375,000, 
to be paid for in tlie rallrosid property of the Cherokee Railroad Company of 
Georgia, of the value of said sum of $375,000." 

On the same day that this subscription was made the défendant 
railroad company also passed resolutions fonnally accepting the sale 
of this Cherokee Eailroad for a considération of $375,000 in the stock 
of the défendant railroad company, as subscribed for, and $375,000 
in its flrst mortgage bonds, and the necessary instrumenta were 
afterwards duly executed to that effect. Thèse resolutions of the 
Cherokee Iron Company, its subscription to the stock of the de- 
fendant railroad company, and that company's resolutions formally 
accepting the sale of the Cherokee Eailroad were, under the évi- 
dence in this case, viewed by the circuit court as one contraot, the 
évidence of one transaction, not a sale for stock more than for 
bonds, but in reality for both. The constitution of the state of Ala- 
bama (article 14, § 6) prescribes: 

"No corporation shaU issue stock or bonds except for money, labor done, or 
money or property actually received, and ail flctltious Increase of stock or In- 
debtedness shall be vold." 

Section 1824 of the Code of Alabama (1876) provides: 

"Ail subscriptions to the capital stock of any raUroad proposed to be organ- 
Ized under the provisions of this article shall be taken payable in money, la- 
bor, or property at their money value, to be named in the llst of subscrlp- 
tlous, and, in the event of the failure to perform the labor and deUver the 
property accordtng to the terms of the subscription, the subscrlber shall be 
bound to pay the amount named In the subscription Ust in money." 

Appellants do not seek in their suit to recover on behalf of the 
défendant railroad company any amount remaining unpaid of the 
subscription to the stock. They hâve not made the said Cherokee 
Iron Company a party to their suit Their contention is that, by 
the terms of sadd subscription, the value of the railroad property 
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of the Cherokee Company is fixed at $375,000, exactly eqiial to the 
stated value of the stock subscribed; that said subscription, there- 
fore, fully paid for said property, and left no considération to sup- 
port the issue of said 375 first mortgage bonds. The language of 
the mémorandum of said subscription of stock would not clearly 
support this contention if it stood alone, and, when read in con- 
nection with the resolutions of the company authoriziag said sub- 
scription to be made, — as we are of opinion it must be read, — 
this contention finds no support. Appellants contend further, that 
if the value of said property is not so limited by the very tenns of 
the subscription, in point of fact said property was not worth more 
than $375,000, and that the taking of it at double that price, payable 
in equal amounts of stock and bonds of said company, was illégal 
imder the Alabama laws, and, by absorbtng into said bonds the full 
real value of the property secured on said subscription, worked a 
fraud on the rights of subséquent creditors, for whose protection 
that stock of the company and its proceeds constituted a trust fund 
independent of any state, organic, or statute law; 

It has long been the settled doctrine in the United States courts 
that the capital stock of an insolvent corporation is a trust fund for 
the payment of its debts; that the law implies a promise by the orig- 
inal subscribers of stock who do not pay for it in money or other 
property to pay for the same when called upon by creditors; and 
that a contract between themselves and the corporation that the 
stock shall be treated as fully paid and nonassessable, or otherwise 
limiting their liability therefor, is void as against creditors. Sawyer 
V. Hoag, 17 Wall. 610; Upton v. Tribilcock, 91 U. S. 45; Sanger v. 
Upton, Id. 56; Webster v. Upton, Id. 65; Chubb v. Upton, 95 U. S. 
665; Puhnan v. Upton, 96 U. S. 328; Graham v. Eailroad Co., 102 U. 
S. 148-161; Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. Kep. 739. 

And the trust arising in favor of creditors by subscriptions to the 
stock of a corporation cannot be defeated by a simulated payment of 
such subscription, nor by any device short of an actual payment in 
good faith. Camden v. Stuart, 144 U. S. 104, 12 Sup. Ct. Kep. 585. 
This well-settled doctrine of the gênerai law relating to subscriptions 
to the stock of corporations as announced by the United States su- 
prême court in the cases above cited has been embodieS in the consti- 
tutions and codes of many of the states; and issues of stocks and 
bonds, under constitutional and statutory provisions substaatiaUy 
similar to those of Alabama, hâve been sustained when they hâve 
been disposed of by a corporation after its organization for the best 
price that could be obtained, though for less than their face value. 
EaUroad Co. v. Thompson, 103 111. 187; Eailroad Co. v. Dow, 120 U. 
S. 287, 7 Sup. Ct. Eep. 482; Handley v. Stutz, 139 U. S. 417, 11 Sup. 
Ct. Eep. 530; Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. Eep. 468; Fogg 
V. Blair, 139 U. S. 118, 11 Sup. Ct. Eep. 476. 

When the charter of a corporation or the gênerai law under 
which it is created authorizes the capital stock to be paid for in prop- 
erty, and the shareholders honestly and ia good faith pay for their 
subscriptions in property instead of money, there is an end of trust 
in favor ot anybody, and third parties, even subséquent creditors, 
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bave ïioîgroiind'Of ôoni^îàint, altliongh a gi'oss aûd obvibUs Otervâlu- 
ation of such. property woiild be stroûg eTidencé of fraùd in an action 
by a creditOF to enforce Personal liability. Ooit v. Gold Amalgamat- 
ing Co., 119 U. S. 343, 7 Sup. a. Eep. 231. 

The provisions of tbe constitution and the Code of Alabataa, relied 
on by the appellants in this case, hâve been the subject of construc- 
tion by the suprême court of that state in a number of cases, and the 
resuit of their décisions is well stated in the opinion of the judge who 
passed the dêcree from which this appeal is taken: 

"In cases of subscription to the capital stock of incorporated companlea in 
Alabama, payable ta property, In order to release the snbscribers from li- 
ability to credltors, there must be no fraudulent valuation of the property, 
aô dellberate nor Intentional overvaluation. The property dellvered In pay- 
aient must be of a value to correspond wlth that named In the snbseriptlon. 
There must be more than a formai or lUusory compllance wlth the law. 
There must be a falr exercise of judgment and discrétion, honestly directed, 
to secure à substantlal compllance wlth the law." Grant v. Railroad Co., 52 
Fed, Eep. 531; Fitzpatrick v. Publlshing Co., 83 Ala. 604, 2 South. Rep. 72T; 
Williams v. Evans, 87 Ala. 725, 6 South. Rep. 702; Elyton Land Co. T. Blrming. 
ham Warehouse & Blevator Co., (Ala.) 9 South. Rep. 129; Nelson v. Hubbard, 
{Ala.) 11 South. Rep. 432. 

The property of the Cherokee Eailroad Company embraced a Irne of 
operative railroad 37^ miles in length, equipped for opération, well 
located for securing and doing business, then doing a thriving trade, 
ont of whlch it was making, and for several successive years had been 
making, net eamings to the amount of near $40,000 à year. Its orig- 
inal promoters and managers had expended on it several hundred 
thousand dollars. It was acquired by the Cherokee Iron Company 
under such circumstances as enabled that company to get it at a bid 
which it can hardly be seriously contended measured its real worth 
or intrinsic value to a purchaser able and willing to complète it and 
operate it There could be no f raud or badge of f raud in such a pur- 
chaser claiming the beneflt of his bargain, and valuing his property, 
when repaired and extended, according to its capacity to make net 
eamings, and according to what it would cost to build and equip such 
a road, then and there, if it had never been built, and the right of way 
had yet to be acquired, and the road built from the stump. On this 
subject it cari hardly be claimed that the testimony is conflicting. 
To an impartial mind accustomed to weighing évidence the over- 
whelming veeight of the proof shows that the property was worth 
more than $375,000. And after a careful study of ail the évidence 
ofifered we fuUy concur in the flnding of the judge who heard the case 
at the circuit that "the weight of the testimony of experts and of 
others acquainted with the property is to the effect that the Chero- 
kee Eailroad was not overvalued." 

Most of what we hâve said in référence to the subscription by the 
Cherokee Iron Company applies with equal force to the Michael Duff 
subscription and construction contract. A multitude of compétent 
and crédible witnesses testify to the intrinsic faimess of thèse trans- 
actions, and, like the trial judge, we "flnd no évidence in the record 
* • * to the contrary, ♦ * • and it seema there was a fair 
exercise of judgment and discrétion on the part of the railroad com- 
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panj, fairly and honestly, direpted, to secure a substantial compli- 
an.ce with the law of AJapàma.." It follows that the transaction be- 
tween the défendant railroad company and the Brownings by which 
the debenture bonds were acquired was entirely just and layrful, for 
the only semblance of a serions contention as to them rests on the 
complainants' mistaken View as to the subscriptions of stock and the 
issue of the first mortgage bonds. 

It remains only to notice the contention of appellants that they 
and their fellow bondholders were induced to take the bonds held 
by them by false and ftaudulent représentations made by E. F. 
Browning, by which he, or Grovesteen & Pell, got said bonds listed 
on the New York Exchange, of which the défendants ail had knowl- 
edge, or are chargeable with knowledge. The trial judge, after fuUy 
Btating aU the testimony on that subject, concludes that the évidence 
is not BUfScient to show that the appellants, or any person similarly 
sitnated, bought sàid bonds held by them on any représentations 
the Brownings had made either to procure the listing of the bonds or 
otherwise. In this ânding of his we f ully concur. 

It is unnecessary to consider other features of the case, as what 
has already been concluded requires tiiat the decree of the circuit 
court be, and it is, affirmed. 

PAKDEE, Circuit Judge, having sat in the circuit court rendering 
the décision appealed from, took no part in the hearing and décision 
of this appeal. 



PUTNAM SAV. BANK v. BEAU 
(Carcult Court, D. Massachusetts. March 1, 1893.) 
No. 2,994. 

l. AssraNMENT — What Constitittbs— Banks— Inbolvbîict. 

To constltute an équitable assignment of property, there must be an 
appropriation or séparation, and tlie mère Intent to appropriate Is not suffl- 
cient 

t. Samb. 

Plaintiff bought of a bank $25,000 of five-year clty of Duluth bonds, 
and paid the $25,000. The bank, not having in Its possession enough of 
the ave-year bonds, proposed to set aslde $17,000 five-year bonds and 
$8,000 one-year bonds, and to exchange the latter for five-year bonds as 
soon as received. A clerk was directed to make a paclcage of such bonds, 
and mark it with plaintiffs namo, and set it aside as liis property, and 
the offlcers of the bank supposed this had been done. When défendant, 
as receiver, took possession of the bank, there -were found two packages 
of bonds. The first package contalned $18,500 five-year bonds, with a slip 
of paper on which was written a mémorandum, "Property of Putnam 
et. Sav. Bank; 6,500 more due them 5 year bonds." The second package 
contalned bonds amounting to $23,611.50, of which three, amountlng to 
$10,255.90, had one year to run; six, amountlng to $2,280.81, had five years 
to run; the remalning bonds running two, three, and four years. With 
this package was a slip of paper on which was written a mémorandum 
of the date, amount of bonds, and the time when due, and also the words, 
"6,500 due Putnam." Held, that thèse facts did not show an équitable 
assignment by thé bank to the plaintiff of the remalning $6,500 worth of 
bond& 

v.54F.no.4— 37 
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In Equity; Suit by tlié Putiiarti ^^îvihga Bank against Thomaè P. 
Beal, récei^ér of the Mayeiick Natioiml Baiok. On demurrer to pé- 
tition, èiistâlnèd. 

0.,M. Beeâ, for complainant 

Hu1;ohins 4^ "WTieeler and iFrank D. Allen, U. S. Atty., for défendant. 

COLT, Qircuit Judge. The Maverick Bank agreed to sell to th.e 
pIaintitt,i^5,0G0 flve-year city ofDuluth. bonds, for which the plaintiff 
remittediia cbeck for $25,000. Not being able, at once to procure ail 
tbe bon(ïs, the bank proposed to set aside $17,000 âveryear bonds, 
and $8,000 one-year bonds, and to exchange the one-year bonds for 
five-year bonids as soon asreceived. This proposition was accepted. 
Accordingli'. the clerk having charge of the bond department of the 
bank gave directions to ainother clerk^ under hhn, to make a package 
of $17,000 five-year bonâs and $8,000 one-year bonds, mark it with 
ihe plaintiflf'sjjiame, and set it aside as the property of the plaintiff; 
and the o&cers of the bank and managing clerk supposed this had 
been done. '^jVhen the défendant, as receiver, took possession of the 
Mayerick pànk, November 2, 1891, there was found a package of 
$18,500 flve-year bonds, with a slip of paper on which was written: 

Sept. 30, 1891. 
Property of 

Putûam Ot Say. Bank 
< 25,000 Duluth 6s sold 

Duluth 6 due Oct. 5, '98 

0,500 more due them 5 year bonds 
18,500. 

There were also found two other packages of thèse bonds. One of 
thèse packages contained bonds amounting to $23,611.50, of which 
three, amounting to $10,255.90, had one year to run; six, amounting 
to $2,280.81, had flve years to run; the remaining bonds running two, 
three, and four years. With this package was a slip of paper on 
which was written a mémorandum of the date, amount of bonds, and 
the time when due, and also the words, "6,500 due Putnam." The 
other package contained ten $1,000 bonds, having four years to run, 
and two $500 bonds, having flve years to mn. Accompanying this 
package were two slips of paper, one marked with a mémorandum of 
the amount and date of the bonds, while on the other was written the 
foUowing: "Hold for the Travellers' Ins. Go. 25,000. 4 & 5 yr. bonds 
bot." The Travellers' Insurance Company never paid for, and makes 
no claim tp, thèse bonds. The package of $18,500 bonds has been de- 
livered to the plaintiflE by the receiver, and this suit is now brought 
to recover the remaining $6,500 of the $25,000 purchased. The case 
was heard on demurrer to the biU. 

A receiver takes the property subject to ail the equities which ex- 
jst against the bank. Winsor v. McLellan, 2 Story, 492 ; Dugan v. 
Nichols, 125 Mass. 43; Beach, Bec. § 474. The question in the prés- 
ent case is whether the facts sho^ an équitable assignment by the 
Maverick Bank, in favor of the plaintiff, of $6,500 Duluth city bonds. 

To constitute an équitable assignment of property, there must be 
an appropriation or séparation, and the mère intent to appropriate ia 
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not sufladent. Christmas v. Eussell, 14 Wall. 69, 84; Scudder v. 
Worcester, 11 Cush. 573; Hopkînson t. forster, L. R. 19 Eq. 74; Ex 
parte Hardcastle, 44 Law T. Qi(. S.) 523; Tfarriner v. Rogers, L. E. 16 
Eq. 340; Miller v. Congdon, 14 Gray, 114; Aldridge y. Jolmson, 7 
El. & Bl. 885; Dickenson v. Phillips, 1 Barb. 454; Benj. Sales, (4th. 
Amer. Ed.) §§ 352--354. In tbis case the bank in faet appropriated 
$18,500 of thèse bonds when it placed them in à separate package, 
and marked it as the property of the plaintiff. But the bank 
stopped there, and the rèason is obvions, since it had no other five- 
year bonds which would make up the balance due. To be sure, it 
agreed to substitute one-year bonds to cover tbis deflcieney, and di- 
rected that this should be done; but it is plain that this could not be 
done from the one-year bonds then on hand, which are set out in the 
bill, because the $7,000 bond was too large, and ail the smaller bonds, 
put together, would not equal the amount required. The indorse- 
ment, "6,500 due Putnam," on the package of misceUaneous bonds, 
was not a séparation or appropriation of bonds to that amount in 
favor of the plaintlflf. It was manif estly not so intënded. There was 
no bond or combination of bonds inside the package which would 
make up that âmount. This writing was a mère mémorandum that 
such an amount of bonds was due the plaintiff. This interprétation 
of the words is the natural one, and is in accord with the condition of 
things as they existed at the time. It is made clear by the indorse- 
ment on the $18,500 package, which says, "Property of Putnam Sav. 
Bank." The mémorandum as to the $6,500 of bonds was no more an 
appropriation than an entry to that effect on the books of the bank, 
or a slip of paper found in the paying teller's drawer, which should 
hare upon it a writing that a certain sum of money was due a depos- 
itor. It showed no intent to pass title to any spécifie amount of 
bonds, but was merely a writing declaring what was due. 

The plaintiff relies on the language of Lord Cranworth in Hoare v. 
Dresser, 7 H, L. Cas. 290, 317, and on Bayner v. Harford, 27 Law J. 
Oh, 708. The doctrine laid down in thèse cases seems to be that 
where there is an agreement to appropriate a part of a larger cargo, 
as, for example, an order to sell part of a cargo of wheat to arrive, 
equity will interfère, and give a lien to the person so entitled. In 
euch a case there must be an agreement to appropriate the whole or a 
part of a spécifie thing, and it is not sufflcient that the vendor may 
hâve property available for the spécifie performance of his contract, 
The difiiculty ia the présent case is that, while the Maverick Bank 
agreed to do a certain thing, it was not, so far as appears, in a condi- 
tion to exécute its agreement, and never, in fact, did so. Nor can 
équitable relief be invoked on the ground of accident or mistake for 
the reason that ttiis case does not corne within that class of cases. 
Hère there was no accident or mistake in the performance of what 
the parties intënded, but an entire failure of performanca 

Demurrer sustained. 
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MUTUAL BEN. LIFE INS. CO. v, ROBISON. 
(Circuit Court, N. D. lowa, E. D. March 21, 1893.) 

1. Ltfb Insukancb— Policy— Fobkign Companies— What Law Govbrns— Ap- 

PMCAttON. 

Wbere an application for Insurance Is made in one state, by a résident 
and djdzea thereof, througi agents located tiiereln, to an Insurance Com- 
pany, Of anqther state, the policy, though aotually issued in such other 
' state, to take effect by its terms upon payment of flrst premium, and the 
police Is delivered and premium paid la the state wbere the application 
is made, the law of that state govems the interprétation and force of the 
contracfc 

2. Bamb. ; 

An Insurance company undertàkltig to do business in a state other than 
thàt of Its home and policy Issuiog office is subject, with référence to 
suçh business, to the terms and conditions by the laws of such state Im- 
tK>sed on such business. 
S. Bamb. • 

Aa Insurance company dolng business in a state other than that of Its 

, home office wUl not be pennitted to withdraw the business doue in such 

étate from the obllgatory force of the statutes of that state, by the inser- 

tltin, lu Its forms of application or policy, of a clause expressly providing 

that the law of the state of its home office shall govern its contracts of 

; însuranqe. 

4. BAÏtE-^GANpilLIiATION OF PoiilOT— BSTOPPEL. 

where an insùrance company lias accepted the preralums, aud the in- 
Bured tiasreliéd on the inçlemnity contçact proylded.ln the policy, the In- 
surance company is as much estopped to cancel thé policy after the In- 
sured bas bocome in sUch a pbysieal cohditton that ho cannot obtain désir- 
able iosurance upon hig llfe in any reputable company as It would be 
estopped toarold the policy after the Jnsured's deatb. 

In Equity. Suit by the Mutual Beneflt Life Insurance Company 
aèainst CMàrles W. Kobison to cancel Insurance policies. Bill dis- 
missed. 

Hendeysipn, Hurd, Danielsi& Kiesd, for plaintiff. 
Utt Bros, & Michel, fw défendant 

WOOLSON, District Judge. The plaintiff, a corporation organ- 
ized under the laws of the state of New Jersey, and heing a purely 
mutual Insurance society or corporation, has brought tMs action, 
in equity, to cancel four policies of insùrance, of $5,000 each, which 
were by plaintiff issued to, and which are held by, défendant, who is 
a résident and citizen of the state of lowa. The évidence shows 
that on March 17, 1890, the défendant signed a written application 
to the plaintiff company for $20,000 life insùrance upon his own hfe, 
and that, as requested by him, the plaintiff company duly issued to 
him, and on his own life, four policies of life insùrance in the 
plaintiff company, each policy being dated March 24, 1890, and the 
same being numbered, respectively. Nos. 157,618, 157,619, 157,620, 
and 157,621, of said plaintiff company; that, at the date of said ap- 
plication, défendant was, and for over 30 years theretofore had been, 
a résident of the city of Dubuque, lowa; that, at said date, one T. F. 
McAvoy was the gênerai agent for the state of lowa of the plaintiff 
company, and Charles J. Brayton was the agent at Dubuque of said 
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Company; that, prior to said date, said agent Brayton and défendant 
had interviews on the subject of defendant's taking ont insurance in 
said plaintiff company ; that, at that date, the plaintiff had two local 
médical examinera in its employ at said city; and that said Brayton 
had informed défendant that the médical examination, required of 
ail applicants for insurance, might be made by either of thèse two 
examinera; and that défendant elected to hâve the same made by 
Dr. G. M. Staples, one of said médical examinera, and who for many 
yeara had been the f amily physician of the défendant. 

On said March 17, 1890, défendant presented himself before Dr. 
Staples for such médical examination, whlch was had, and the ré- 
sulta thereof were entered upon one of the company's blanks, which 
had been furnished for that purpose by Agent Brayton. Said ex- 
amination having been completed, défendant subscribed said appli- 
cation at the several places thereupon required. Said médical ex- 
aminer and said Agent Brayton and said State Agent McAvoy 
eigned it also; and, said state agent having forwarded it to 
the home ofiSce of the plaintiff company, the four policies above de- 
scribed were issued, and were forwarded by plaintiff to said state 
agent, who, in turn, sent same to said Agent Brayton, at Dubuque, 
who coUected from défendant the premiums therefor, and thereupon 
delivered said policies at Dubuque to défendant. Shortly before the 
second payment of premium, or premium falling due in March, 1891, 
became due, the plaintiff company had received information, as its 
officers believed, that certain answera by défendant subscribed in 
said application were untrue; and thereupon plaintiff tendered back 
to défendant the premium received, with interest, and refused to 
receive said second premium or payment, (which défendant ten- 
dered,) and brought this action to cancel said policies. The answers 
whose untruthfulness plaintiff urges as the grounds for such cancel- 
latîon are two: 

"Hâve yoTi ever had • * » splttlng of blood?"' Answer: "No." 
"For what hâve you sought médical advlce during the past seven years? 
(h) Dates? (c) Duratton? (d) Physlclans consulted?" Answer: "DehUIty 
from overwork. (b) February, 1888. (c) 10 days. (d) G. M. Staples." 

A third ground was alleged in pétition, relating to varicose veins; 
but this ground was abandoned, no évidence relating thereto was 
taken, and counsel stated the same was not pressed. 

The claim of the plaintiff is that by the tenus of the application 
which défendant signed, as well as by the face of the policies, such 
answers are made warranties whose untruthfulness avoids the con- 
tract of insurance, and entitle plaintiff to a decree of cancellation. 
The phraseology of the application does not materially differ on this 
point from that in gênerai use by life insurance companies : 

"I hereby agrée 1hat the answers given herewlth to the questions of the agent 
and examiner, which I déclare and warrant to be true, shall be the basis of 
my contract wlth the company " 

So that, if thèse answers are not true, and plaintiff is entitled 
herein to urge their falsity, a decree canceliag said policies should be 
entered. 
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At;iflw>tery threshiflclof our investigation, we are met with the 
oppo^g .(daim of the parties as to the atate whose laws are to be 
heW applicable to the construction and force of the contract of In- 
surance aought to be canceled. Plaintiff contends that, by the very 
phraseology of the application which défendant signed, this quea- 
tion is decided against défendant. The application statea (and im- 
mediately foUowing the quotation above given therefrom) that "auch 
contract shall at ail times and places be held and coûstrued to hâve 
been made in the city of Newark, New Jersey." Therefore plaintiff, 
applying the laws of the state of New Jersey, and the construction 
thereof as given by the suprême court of that state, argues with 
much force for the decree of cancellation. Défendant contends that 
the laws of the state of lowa, and the construction thereof as given 
by the suprême court of that state, are to be applied. The seeming 
importance of this contention demands that this point shall be first 
settled. The underlying principle which plaintiff claims is con- 
clusive of this contention has frequently, in its gênerai scope, been 
before the suprême court of the United States. Perhaps it has re- 
ceived no clearer considération than that given in Pritchard v. Nor- 
ton, 106 U. S. 124, 1 Sup. et. Eep.' 102. Speaking of this point, as 
now urged by plaintiff, Mr. Justice Matthews says: 

"llie la-^ we are in searcli of wtilcli Is to décide upon tiie nature, Interpréta/- 
tlon, and valldity of the engagement in question Is ttiat which the parties hâve, 
eitlier oxpressly or presumptively, incorporated into their contract as constl- 
tuting Its obligation. It has ne ver been better described than It was In- 
cidentally by CWef Justice Marshall in Wayman v. Southard, 10 Wheat. 48, 
where he deflned It as a principle of unlversal law: "The principle that in every 
forum a contract Is govemed by the law with a vIew to which It la made.' 
• • * And Jh tloyd v. Gnibert, L. R. 1 Q. B. 120, in the court of excheQuet 
ohamber, It was sald that It is necessary to conslder by what gênerai law the 
parties Intended that the transaction should be govemed, or rather by 
what gênerai law it la just to présume that they hâve Intrusted themselves la 
the matter.' It Is upon this ground that the presumptlon rests that the con- 
tract Is to be performed at the place where it Is mode, and to be govemed by 
its laws, there belng nothlng ta Its terms or In the explanatory circumstances 
of Its exécution, Inconsistent with that Intention." 

And plaintiff urges further thà.t since the policies were signed at 
and issued from the home ofBce of the plaintiff company in New 
Jersey, and by their terms the premiums thereon are to be paid at 
that office, and any loss thereon is also to be paid at said New Jersey 
office, therefore thèse facts, in connection with the agreement above 
quoted from the application, compel the décision in favor of its con- 
tention. The gênerai principle of law above stated is too well settled 
to admit of dispute, as to any contract and set of facts to which it 
applies; but, like ail other gênerai principles, it may hâve its excep- 
tions, and it is not properly applicable to every contract of Insur- 
ance. At the date of said application for Insurance, défendant re- 
sided in the state of lowa. The soliciting from défendant by plain- 
tiff's agent of Insurance, the examination of défendant, tiie pro- 
pounding of the questions to him, the giving of his answers thereto, 
and his subscribing such application, ail thèse took place in lowa, 
Defendant's entire connection with the application was in lowa. 
The policies were sent by plaintiff to its lowa state agent, were re- 
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ceived by Mm in lowa, and thence forwarded to the agent at Du- 
buque, lowa, who collected at Dubuque, lowa, from défendant the 
premitims, and thereupon delivered to défendant, at said Dubnque, 
tlie policies. By the rery terms of each of the pollcies, "this policy 
does not take effect until the ârst premium shall hâve been actually 
paid;" so that the contracta of insurance now sought to be canceled 
were not to become, and did not become, effectiye v^ptil the payment 
had been made in lowa of the flrst premium thereon. Wall v. So- 
ciety, 32 Fed. Eep. 273, in the facts last recited, is with the case at 
bar. In that case the question was squarely presented, "Is the con- 
tract sued on govemed and to be construed by the laws of the state 
of New York, or by the laws of the state of Missouri?" Mr. Justice 
Brewer, (then circuit judge,) on this point says, (page 275:) 

"In respect to the flré't question, thèse, I thlnk, must be taken as the ae- 
cepted facts: The défendant Is a New York corporation, dohig business In 
the state of Missouri. The Insured was a résident and citizen of Missouri, 
and made hls application hère, whlch was forwarded, to New York. The ap- 
plication was accepted, the policy fully prepared and slgned in that state, 
and sent to Missouri, and delivered to défendant hère. By the terms of the 
policy ail premiums are payable at the defendant's office in New York. If the 
sum hisured shotdd become payable, the payment is to be made at its office 
tn New York. None of the terms of the policy can be modlfled except by one 
of the four gênerai officers of the soclety, and no modification is clalmed. Un- 
der thèse facts, I have little doubt as to the true answer to be made to this 
question." 

And thereupon, holding the insurance contract to be govemed by 
the laws of Missouri, he proceeds to apply the laws of that state. 
On the trial, judgment having been rendered against the Com- 
pany, the case was taken by the company to the suprême court 
of the United States. The judgment was there afflrmed. Mr. 
Justice Gray, in delivering the unanimous décision of that court, 
(140 U. S. 231, 11 Sup. et. Eep. 822,) substantially restâtes the facts 
as the same are contained in the above extract from Judge Brewei^s 
opinion, adding, however, that "the application déclares that the 
contract shaU not take effect until the first premium shaU hâve been 
actually paid, during the life of the person herein proposed for as- 
surance;" and the opinion concluded that, "upon the record, the con- 
clusion is inévitable that this policy never became a completed con- 
tract, binding either party to it, until the delivery of the policy and 
the payment of the flrst premium in Missouri; and, consequently, 
that the policy is a Missouri contract, and govemed by the laws of 
Missouri." Berry v. Indemnity Co., 46 Fed. Hep. 440, contains a 
clear and positive announcement on the point in question. The 
point was squarely before the court whether the Missouri statute 
applied to the case. The trial was had in the western Missouri 
district. Circuit Judge Caldwell, in a décision giving judgment 
against the company, says: 

"If this Missouri statute is applicable to the policy in suit, it puts an end to 
the company's défense. The company contends that it Is not applicable. 
• * * It is said the policy is an Illinois contract. But clearly this is not so. 
The company established an agency and carried on Its business in this state, 
[Missouri.] It was through that agency the assured, who was a citizen and 
résident of this state, made hls application, and received his policy. The fact 
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that thg pollçy was slgned by the offlcers of the company In Chicago bas no 
sl^flcânce. ,It.was transmltted to the cpmpany's agent ià Mlifeoùrl, who re- 
ceived tliè prdtiliutn, (called In tiie pollcy 'an enti-ance lee,') and delivered the 
poUeytO tlïetiàaured, at hlshoine In this staté; and it took eflect at that place 
and frpm that da-te." 

TMs case Was taken to th.e circuit court of appeals for the eightli 
circuit; and judgment afflrmed. 50 Féd. Eep. 511, 1 0. G. A. 561. 
In the opinion rèndered by that court, Judge Shiràs specially con- 
sidéra this poiiit: 

"It appears from the findlngs of f act that the company Is a corporation cre- 
ated nnder the laws of Illinois; that It was engaged In solicltlng business In 
Missouri, havlng agents In the latter state for that purpose; that, by the ex- 
press terms of the charter of the company, the contract of Insurance does not 
become btnding untll the delivery thereof to the Insured; and that the policy 
sued o» In this case was delivered by the agent of the company to [insured] 
at ïrentpD, Missouri, at wbieh place the application for the issuance of the 
policy hâd been made and dellvered to the agent of the company. Under 
thèse circumstances, It cannot be successfuUy matntalned that the contract 
was made In Illinois. In Its Inception ànd completion it -vyas made in Mis- 
souri, and Is theref ore tô' be construed In connection with the provisions of 
the statutes of that state. The facts of this case bring it clearly witlùn the 
ruilng of the suprême court In Assurance Oo. v. Cléments, 140 TJ. S. 226, 11 
Sup. Gi. Rep. 822, In whlch It is held that a policy issued In New York, by a 
corporation of that state, npon the life of a résident of Missouri, it belng pro- 
vided that the contract shQuld not take effcct imtll actual payment of the first 
premlum, did not become a completed contr.act untii the payment of the first 
premium and delivery of the policy; and that, as thèse acts were done in Mis- 
sp^il, the policy must be deemed to be a Missouri contract, and to be govemed 
by tiie laws of that state." 

We are therefore jUstifled in holding that, unless the clause in 
the application (with référence to construing the contract as made 
in New Jersey) shaÛ take the case ont of the rule as clearly estab- 
lished with référence to the point under considération, the contracta 
set ôut in pétition herein must be construed by the laws of the state 
of lowa. 

So fâr â8 this point under considération affecta the grounds on 
which the ^laintiff company claims cancellation of defendant's poli- 
cies, it may be hère stated (leaving détails for later mention) 
that, if defendant's contention is sustained, the agent, state agent, 
and médical examiner are to be regarded as agents of plaintifE in 
their dealings with défendant in the matters complained of in the 
pétition, and the facts and conversations attending the médical 
examinatiOn of défendant may be admitted in évidence; while, if 
plaintiff's contention is sustained, évidence as to thèse attendant 
facts and circumstances wHl, as plaintifl claims, become incompé- 
tent as against the written answers in the application. The ma- 
teriality of this contention is evidenced by the thoroughness and 
force with which each party has presented his side of the discussion. 
Section 1 of chapter 211 of Acts of 18th General Assembly of lowa 
(Laws 1880) is as foUows: 

"Any person who shall hereafter sollcit Insiu-ance or procure applications 
theref or shall be held to be the soliciting agent of the Insurance company 'it 
association Issuihg a policy on such application or on a renewal thereof, any- 
thlng in the application or policy to the cbntrary notwithstandlng." 
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No like statutory provision is sliown to be contained in the laws of 
New Jersey. 

Assuming that plaintiffs contention, if sustained, will liave the 
broad effect which it claims for such. contention, tlie question to be 
solved is wlietlier tbe défendant is to be permitted to claim the 
benefits of the lowa statute, notwithstanding that the application 
signed by hini déclares — so plaintiff claims — that the laws of New 
Jersey shall govern the interprétation and force of the contract. In 
other words, does not the language of this déclaration in defendant's 
a,pplication waive any benefit he might otherwise claim from the 
lowa statute? And is it not compétent for défendant thus to 
waive the lowa statute, and place the contract under the force of 
the statutes of New Jersey, whence the policies were to and did 
issue, so that défendant is thereby estopped from elaiming that the 
lowa statute shall apply thereto? We are not required to con- 
sider this question as an original one now first proposed for solution. 
The law seems weU settled in this circuit. In 1882, in Fletcher v. 
Insurance Co., 13 Fed. Eep. 526, Judge Treat had occasion to con- 
sider this question, and the cogent reasoning of his opinion was 
fuUy concurred in by Circuit Judge McCrary: 

"Inasmuch as the poUcy sued on déclares that It resta on the basis of an- 
swers made to the application, and that said policy was to be Issued at the 
home office In New York, on retum thereto ot the application, can the plain- 
tiff avall hlmself of the force of the Missouri statute? The défendant Com- 
pany was doing business in Missouri, with the privilèges granted to it hère, 
when sald insnrance was effected. It may be that the formai acceptance of 
the proposed contract was, by the letter of the contract, to be consummated 
In New York. The broad proposition, however, remains, no artifice to avold 
which can be upheld. The statutes of Missouri, for salutary reasons, permit 
foreign corporations to do business hi the state, on prescribed conditions. If, 
desplte such conditions, they can, by the Insertion of clauses In thelr policies, 
withdraw themselves from the limitations of the Missouri statutes, while ob- 
tamlng ail the advantages of the license, then a foreign corporation can upset 
the statutes of the state, and become exempt from the positive requlrements 
of law. Such a proposition is not to be countenanced. The défendant cor- 
poration chose to embark in business within that state, under the terms and 
conditions named in the statute. It could not by paper contrlvances, however 
speclous, withdraw Itself from the opération of the laws, by the force of which 
It could alone do business, within the state. To hold otlierwise would be sub- 
versive of the right of a state to décide on what terms, by comity, a foreign 
corporation should be admltted to do business or be recognized therefor with- 
in the state jurisdiction. Bach state can décide for itself whether a foreign 
corporation shall be recognized by it, and on what terms. Primarily, a for- 
eign corporation has no existence beyoud the territorial llmits of the state 
creatiug it, and, when It undertakes business beyond, it does so only by com- 
ity. The défendant corporation, having been permitted to do business in Mls- 
fiouri, under the statutes of the latter, was bound by ail the provisions of 
those statutes, and could not, by the insertion of any of the many clauses in 
its form of application, etc., withdraw Itself from the obllgatory force of the 
statute, The contract of insmance, therefore, is a Missouri contract, and sub- 
ject to the local law." 

This case was taken to the suprême court of the United States, 
and is found in 117 U. S. 519, 6 Sup. Ct. Rep. 837. The point just 
quoted from Judge Treat's opinion is touched upon but slightly^ 
but the justice Writing the opinion uses this language: 
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"The Company la a coi^poratlon iwâer the laws ol New York, but It aiso 
transacts business In Mfesourl, through agents reslding thterè, and, of course, 
with référence to the business doue In that state, is subject to Its laws." 

In Wall V. Society, 32 Fed. Kep. 273, (to whicli référence was 
above made,) Circuit Judge Brewer Lad occasion to consider this 
question. The défendant company had set up as grounds of défense 
against the claim on the policy that the contract of insurance was 
to be construed under and governed by the laws of the state of 
New York, and therefore, because of nonpayment of premium, the 
insured was entitled but to the surrender value which was named in 
the policy; whereas^ if the Missouri law applied, the holder of the 
policy would be entitled to a much larger amount, under the pro- 
visions of the Missouri statute. The company's answer set up its 
contention on this point, and its claim to hâve the policy construed 
by the New York law. The holder moved to strike out thèse por- 
tions of tiie answer. Judge Brewer held, as we hâve seen, supra, 
that the contract was to be governed by the Missouri law. The 
court was then brought directly to the point as to whether the stipu- 
lation in the contract providing for the payment, In case of forfei- 
ture for nonpayment of premium, of the amounts therein stated, 
(which we may call "forfeiture values,") constituted a waiver of 
the provisions of the Missouri statute, and was binding on the 
insured. After quoting the Missouri statute as tç forfeiture values, 
he saysf . 

"New, ifl the policy sued on, there is a nonforfeiture clause, but contalnlng 
a dlffereût provision; ànd It is alleged that In the application the insured 
waived and rellnqulshed ail right or daim to any other surrender value 
than thàt provided la the policy, whether requlred, by the statute of the state 
or not. This is the doubtful question. It is strenuously inslsted by the défend- 
ant that the statute o£ Missouri neither forblds nor déclares null, nor makea 
anywlse illégal, such a waiver as the one In question; that it merely glves a 
right or privilège to the insured, which, like any other Personal right or privilège, 
he may, for sufflclent considération, walve; and that such waiver, not being 
fôrbidden by the statute, is not contrary to public policy, in any such sensé 
as that the courts should refuse to enforce It. Back of this argument, and 
strongly supportlng it, is that llberty of contract which courts are strenuoua 
to uphold." 

After considering arguments, based on what he calls "a purely 
technical construction" of the statut*, Judge Brewer states: 

"I am dtsposed to rest my conclusion more upon the matter of public policy. 
And hère the history of Wsurance must be taken lato considération. It is no- 
torious that màny Insurance companies were rigorous In insisting upon for- 
feituree, sbmetlmes under very Inéquitable circumstances, and there was no 
Uttle public clamor by reason thereof. Such clamor prompted many légis- 
latures to Interfère, and to seek by législation to protect what they supposed 
to be the rights of the Insured. Such seems to hâve been the thought of the 
Missouri législature, and it evidently Intended by its législation to provide a 
fixed and absolute rule applicable to aU cases,— -absolute and imiversal be- 
cause If It applied only in the cases where the policies were silent, or, If it 
could be waived or changed, a child can see that it would protect only so far 
as the Insurance companies were willlng. So, though no words of penalty ara 
,attached, no express déniai of the right to walve, lu fact no words of nega- 
"tion in any direction, yet it seems to me falr to say that the affirmative words 
of the statute disclose a public policy which no court ought to question or re- 
fuse to enforce. Kailway Co. v. Peavey, 29 Kan. 169. The législature has by 
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this language declared a rule In respect to forfeltures lii llfe Insurance polldes. 
It haë thns establlshed the policy whleh It bellevee should obtaln In thls state; 
and, though sittlng on the fédéral bench, it is my duty to administer the laws 
of this state In the spirlt in which they were enacted, and to uphold both 
their letter and spirit. It is voluntary with any foreign insurance company 
whether it shall corne into this state to transact business. Comlng in, It stould 
be willing to comply with ail the statutes as to ail business arising within this 
state, and no court, least of ail a fédéral court, should hasten to release it 
from tlus obligation. From thèse views, and with this feellng, I am con- 
strained, though with grave doubts, to sustain the motion to strike ont." 

While tliis case was pending in the suprême court of the United 
States, on writ of error, the case of Berry v. Indemnity Co. was 
decided by Circuit Judge Caldwell, (46 Fed. Rep. 439.) In his dé- 
cision, after holding the contract of insurance to be a Missouri 
contract, and not a contract of the state in which the home office 
of the company issuing the policy was located, Judge Caldwell 
proceeds (page 441) as to the point we are now considering: 

"Corporations are artillci.'U créations, and hâve no natural rights, and 
their constitutlonal and légal rights, in some respects, fall short of thoso 
of natural persons. A state cannot deny to the cltlzens of other Btates 
the right to do business within its limita, but It may deny such right 
absolutely to corporations of other stotes, or it may admit them to do busi- 
ness on such terms and conditions as it is pleased to prescrlbe; -and, when 
an Insurance company of ohe state does business in another, the laws of 
the latter prescribing the terms and conditions upon which it Is aJlowed to do 
business in the state are obligatory upon It. Thèse conditions may extend to 
the form and légal effect of the company's pollcies; and If, In the course of its 
business in the state it issues pollcies on the lives or on the property of the 
citizens of the state which cont^in conditions prohibited by or in contravention 
of the laws of the state, such conditions are void. Dolng business In the state 
brings the policy within the opération of Its laws, notwithstanding the policy 
may be signed, and the loss made payable, in another state. In such cases the 
company cannot, by any contrivance or devlce whatever, évade the efTect 
and opérations of the laws of the state where It is dolng business. Wall v. 
Society, 32 Fed. Rep. 273." 

Within a few days after Judge Caldwell rendered this décision, 
the suprême court of the United States decided the Wall Case, and 
same is contained in 140 U. S. 226, and 11 Sup. Ct. Rep. 822, under 
the title Equitable Life Ins. Co. r. Cléments. As to the binding 
force of the Missouri statutes, and the stipulations in contract 
purporting to waive it, the court says: 

"The manlfest object of thiS statute, as of many statutes, regfulating the form 
of insm-ance pollcies on lives or against fires, is to prevent Insurance com- 
panles from inserting in tholr pollcies conditions of forfeiture or restriction, 
except so far as the statute permits. 'Che statute is not dlrectory only, or sub- 
ject to be set aside by the company, with the assent of the Insured; but It i» 
mandatory, and controls the nature and terms of the contract into which rhe 
company may indvtce the iissured to enter. * • * It foUows that the Inser- 
tion in the policy of a provision for a différent rule of commutation from that 
prescribed by the statute ta case of default of payment of premium after 
three premiums hâve been pald, as well as the insertion in the appUcation of a 
clause by which the beneflciary purports to 'waive' and rellnquish ail right 
and claim to âny other surrender value than that so provided, whether re- 
qulred by a statute of any state or not, is an taeffectual attempt to évade and 
nuUlfy the clear words of the statute." 

As evidencing the positiveness with which the rule so stated by the 
suprême court is followed in this circuit, it may be noted that in 
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Mayy 1892, the circuit court of appeals of this circuit, in Indemnity 
Co. Vi Bèn?y, 50 Fed. Rep. SU, 1 G. 0. A. 561, afflnned tlie décision 
of di^cùit Judge Caldwell, as above given. A clause in tke policy 
deèiar^d iii înost unequivocal tenus that the policy should become 
nujll and void "in case of self -destraction of the holder of tbe policy, 
wttèther Toluntary or involuntary, sane or insane;" while tte 
Missouri statute provided that it should be no défense that the 
insured committed suicide, "unless the assured contemplated suicide 
at the time he made the auplication for the policy; and any stipu- 
lation in the policy to the contirary is void." Judge Shiras, speak- 
ing for the court of appeals, says: 

"Wlieu, therefore, the poUcy sued on in the présent case was Issued and 
dellvered to [the assured] In Missouri, the clause found thereln touching the 
liability for death by suicide was nugatdry, under the provisions of the statutea 
of Missouri then In force, provided ih,e policy or contract of Insurance Is of 
such a nature as to be subject to the section of the statute In question." 

Weiire, then, justified in holdiiig that, so far as the lowa statute 
aboTe quoted may apply to.the contracts of Insurance at bar, the 
towa law is the law whîch is to tgoyern and to fumish the rule of 
construction, "anything in the application or policy to the contrary 
notwîthstjinding;" and the waiver thereof, as claimed by plaintiff, 
is ineffectuai. : , 

We comeinow to the particular facts as proven in évidence touch- 
ing the two grounds of action urged herein. The évidence 
shows au entire absence of any intent or désire on the part of de- 
fendant ' tO défraud the plaintiff Company. While the pétition, 
and some portions of the argument on the hearing, allude to défend- 
ant as having intentionally deceived and misled the company into 
issUing the policies in suit, I ând nothing in the évidence justify- 
ing stich statements. The évidence, as presented, relates to but 
one circumstance or Incident as to which the plaintiff claims the 
answers above quoted of défendant are untrue. The médical exam- 
ination of défendant odcurred in March, 1890. The question as to 
seeking médical advice related to the preceding séven years, while 
the question of spitting^of blood was without limit in the question 
itself. But plaintiff Ëas attempted to prove and urges but one 
incident or transaction as proof of the untruthfulness of thèse 
answers. Thia occurrence is shown to hâve happened in October, 
1887. I flnd such occurrence, as proven, to hâve been that at 
that time defendant's wife was a^pproaching confinement, and, as 
défendant w^a stai-ting 'for Ms office one morning, he was directéd 
by the attending physician to procure some chloroform as he went 
to his office, and if during tiie day the présence of défendant 
was needed at his home the physician would téléphone for him. 
Défendant proçurred the chloroform; and early in the afternoon 
the physician., telephonéd défendant to come home immediately. 
Défendant was then at Ms office, nearly a mile from bis home. He 
at once statted for his horse, whîch hie had left standing in a sïted 
near by, but found some one had takén the horsé but^ Hastening 
to a near streetj he hoped to catch a street car which ran past his 
résidence. 1 No car was in sight He then started on a run for his 
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home, in his eager haste running a couple bf blocks, and then walk- 
ing a block to rest himself and regain his breath, keeping a lookout 
meanwhile for a car or vehicle on which he might be carried. After 
havlng thus proceeded a half mile or more, and when in a highly 
nervous and excited condition, to a point almost of physical exhaus- 
tion, in attempting to step upon or over a curb, he tripped and fell. 
As he rose and started again, he noticed that he expectorated some 
blood. Not knowing where this blood came from, and being 
alarmed at the unusual occurrence, he crossed over the street to 
the office of Dr. Waples, and asked him what it meant Dr. Waples 
told him he was greatly excited, and had him lie down and quiet 
himself. This blood expectoration soon ceased. Défendant says 
it was saliva, mixed with blood; and, at plaintifl's question, he at- 
tempts to particularly describe it. He also says that in quantity 
it was "not as much as there comes from the ordinary puUing of 
a tooth." Dr. Waples accompanied défendant home, where défend- 
ant remained a couple of days, his wife meanwhile passing through 
her confinement. On the second day thereafter, défendant went 
to his business place, on his way stopping at the office of his family 
physician, Dr. Gr. M. Staples, td whom he narrated the occurrence 
in détail. (The évidence does not disclose why the family physician 
had not attended the wife, nor is it material.) Dr. Staples care- 
fully examined defendant's lungs, and pronounced them sound and 
unaffected. On examining the throat he stated to défendant that 
he found a scar, apparently of a rupture in a small blood vessel 
în the throat, which the doctor then pronounced as the cause of the 
expectoration of blood; and he assured défendant that the occur- 
rence did not amount to anything; that he "frequently had such 
cases in his office of perfectly healthy persons expectorating blood 
from the throat," and for défendant to go on about his business, 
which défendant did. The évidence, given by défendant, is un- 
contradicted that never before nor since that time, up to the méd- 
ical examination, had he ever spit blood, except as he had had a tooth 
drawn or bit his tongue. His words answering this question are: 

"I hâve spit blood out of my mouth previoualy to that tlme. If you mean 
whether I ever spit blood out of my moutb, wliether from the pulling Qf a 
tooth or biting my tongue, I will answer I hâve. If you mean that I hijyp spit 
blood comlng from my throat, or any of my rèspiratory organs, or from my 
stomach, I wiU answer that I hâve not" 

The facts relating to this occurrence hâve thus been stated some- 
what in détail, as I flnd them from the évidence, as some évidence 
was introduced tending to show a state of physical exhaustion 
of défendant immediately followed this occurrence. This ex- 
haustion is to me not surprising, succeeding, as it did, immediately 
after the severe physical nervous and excited efforts of défendant 
to reach his home as speedUy as possible with the chloroform, and 
under the pecidiar circumstances under which the effort was made. 
But I flnd no statement in substautial contradiction as to the oc- 
currence as I hâve given it; and the testimony of Dr. Staples, as to 
his part in the matter, is in substantial accord with defendant's 
statement. The médical examiner of the plaintiff company who 
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conducted th.e eXtuatnatlon of défendant, and wrpte tlie answer» 
to wMcii the pMntiff ûow objecte, is the sâme Dr, Staples who 
had been th.e falnàly physlcian of défendant for many years, and 
who is referred to in tbe abovè Statement of tiie occurrence. Ao- 
cording to thé testimony of Hplden, (médical director of plaintifl,) 
Dr. Staples liad bèen since 1865 the médical examiner at Diibuque 
for plaintiff. I ând further from the évidence that at the time of 
such médical examination of défendant for Insurance from plain- 
tiff, on March ITj 1890, when the questions to whose answers, as 
written in the application, plaintiff noW excepta, were propounded 
to défendant by Dr. Staples, défendant recalled to the examiner 
the particulars of the occurrence, above stated, and again related 
them to him; that défendant then appealed to the examiner to 
know what was meant by the terni "spitting of blood," and vrhether 
the term included this occurrence; that the examiner stated to him 
that the term did not rfefer to or include, as used in the applica- 
tion, such an occurrence, but, as there used, meant "the raising of 
blood from thé lungs or bronchial tubes, — diseases supposed to be 
the precnrsor of consumption;" and that said examiner said the 
proper answer was, "No,?' and he then directed that answer to be 
written as the same appears on the application. (Owing to the 
examiner being then afflicted with "writer's cramp," his son wrote, 
at his dlictation, the answers.) The testimony of the examiner on 
this point is as follows: 

"liiterrbgàtory ."ÎS. State What was Said. Answer. I «>xplalned to him that 
this question, 'Spitting of' blood,' waa In my judgment, as médical examiner 
for the Company, (It wasï>ut there for the purpose of determlnlng whether 
there was any évidence of consumption,) that the question could not be 
answeréd categorlcally, If yon meant spitting of blood from the mouth. Prob- 
ably nô jperson llving but what has spit blood on some occasion when a tooth 
has been extracted, or after havlng tlie nose bleed. Spltttng of blood did not 
mean that It meant as évidence of hemoptysls or diseases of the pulmonary 
organs." : , ,, , . i^.,: : ' 

I fùrthèr flnd from the évidence that, when the question with 
référence to having souêht médical advice was asked défendant, he 
stated to the médical examiner that except the one time when de- 
fendant had consulted Dr. Waples, as abpve narrated, he had sought 
no médical advice except from him, (the examiner,) and that he 
(the examiner) knew more about that than défendant did; that 
after some talk between them, and the consultation of the exam- 
iner's books, (whereiii he kept his accounts for médical services ren- 
dered,) the examiner stated to défendant that the question did not 
refer to every slight matter on which a physician's advice had 
been sought. Hère, also, the testimony of the examiner may prop- 
erlybe given: 

"Interrogatory 68. Do you remember what was said when the cleventh 
question \Vas asked Mr. Robison.— 'For what hâve you sought médical advice 
durlng the last seven yea'rsî' Answer. My recollection Is that he said to 
me that I, had attended him during the 7 years, and that I coiild answer for 
him. I could tell about what he had sought médical advice for. Int. 59. Did 
yon make an examlnàtien of the books at the tline to see what he had con- 
sulted you -for î ; -A. 3 do not recoUect whethèr I made the examination or not. 
I baâ Jn mtad abotit what I had treatedhlm for. Int 60. State whether yo^^ 
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talked over with him at tbat tlme, aad tried to détermine what you had 
treated hlm for. A. I ttlnk I dld. Int. 61. State whether lie lef t the answer 
to that question to you or not. State what Mr. Robison did In relation to 
the answer to that question. A. We talked over what we prescrlbed for him, 
and I thJTik this was the result we came to as to what had been his trouble. 
Int 62. State whether it was the resuit you came to as well as he. A. I 
said, 'We.' " 

On cross-examination the following occurs: 

"Interrogatory 11. If you attended Kobisonwlthinthe tlme you stated, in 1888 
ajid 1889, why did you not remind hlm of that fact when he answered question 
11? Answer. I cannot answer that without a sort of an explanation. Mr. Rob- 
ison came to our office qulte frequently, complalnlng of some trivial lUness, 
which was largely in his imagination. He is rather cowardly when he Is slck or 
thlnks he is. He imagines he has aU the illnesses that the human f amily is helr 
to. He came to my office frequently, and I could find no trouble that would be 
worth reporting, and I did not thlnk It necessary to number up ail the détails 
of aU thèse little trivial matters that he complained of. That is perhaps an 
explanation. Int. 12. State tf you explalned thls to Mr. Robison. A. I 
did. • • * Int. 14. So, in your opinion, thèse times in 1888 were not of 
enou^h importance to appear in answer to this question. A Most of thèse 
times I regarded as such. Int. 15. You hâve stated that Mr. Robison came 
frequently, Would he not on a good many of thèse occasions simply corne to 
hâve his truss adjtisted, or ask about that? A. He came to me sometlmes 
to hâve his truss adjusted. Sometlmes he would want a new truss. Some- 
tlmes he would corne to talk about an opération, so that he would not hâve 
to wear a truss. Sometlmes he would complaln about something wrong- about 
his heart. I would make an examlnatlon, and find notbtng wrong about his 
heart; and he would consult me about little trivial matters, that I did not 
regard as of enough conséquence to write ont a volume of and send to the 
home office. Int 16. You so Informed hlm when this question No. 11 was 
asked him? A. I informed hlm that I dld not thlnk it necessary." 

I f urther find from th:e évidence that, at the time this médical ex- 
amination was made of défendant by Examiner Staples, plaintiff's 
agent Brayton and State Agent McAvoy were at the examiner's 
office. That after Dr. Staples had completed the persojoal examina- 
tion, and he and défendant had come ont from the private room in 
which the examination had been held, défendant met Brayton and 
McAToy. That conversation was had between them as to défend- 
ants insurance. That it was then understood défendant was to take 
$5,000 insnrance only. That, in the course of the conversation, de- 
fendant narrated to the state agent, and in présence of Agent 
Brayton and the médical examiner, the occurrence above narrated 
as to the spitting of blood, and hia consultation of Dr. Waples about 
it; and that he had, very shortly after, related the occurrence to Dr. 
Staples, and had been then examined by him with référence to it; 
and that, under Dr. Staples' explanation of the term "spitting of 
blood," he had answered to the question, "No;" and that the state 
agent then said to défendant, (I now quote from the testimony of 
Agent Brayton:) 

"McAvoy said: 'Dr. Staples has explained to you. You are perfectly right 
In so stating it, as the question means, "Did you ever hâve spitting of blood 
from the lungs;" and where you hâve apparently answered the question 
wrong, under the meaning of the question, it is i-lght, as Dr. Staples explalned 
to you. Thls is one question we hâve settled satisfactorily with "Dr. Staples;' 
and it was settled satisfactorily to Mr. Robison. I do not remeniber if there 
was anytbiug eleie said on the subject. I hàvé thls in my mind because of the 
fact tlmt 1 had hcard that Mr. Robison had had hemorrhage." 



592 FEDERAL ÊEPORTEE, Vol. 64. 

-^And that, after the talk between the agents and défendant in 
wMch the foregoing occurred, the State agent induced Mr. Robison 
tp increase his application for insurance in the plaintiff company 
from $5,000 (the amount hehad intended) to $20,000, (the amount of 
the policies in the suit.) ■ The testimony of the plaintiff's médical 
director Holden shows that McAvoy was state agent for lowa for 
plaintiff. Holden disputes the local agency of Brayton; but that is 
OTerthrown, and the contrary proven, by the original application 
produced by plaintiflf, whereon appears the certiflcate and recom- 
meiidations of defendant's application for insurance as made to plain- 
tiff, and signedby Brayton ag agent bf plaintiff. 

Hère, then, we hâve a case in which the applicant not only has not 
concealed any facts wità référence to himself, but has with spécial 
mlnuteness put plàintifPs agents — local agent, state agent, and ex- 
aminer— in possession of ail thé fàçts because of whose omission 
in the written application plaintiff now seeks to avoid the policies it 
hasissued to défendant. In this entire transaction défendant ap- 
pears to hâve acted towards plaintiff company with the utmost good 
fàith. /The' évidence f3iià|tb sustàin any imputation that in any 
particular défendant sougftt to imposé on plaintiff. A business man 
himself, défendant seems to hâve been unusuaUy careful that ail 
the facts touching the matters referred to in the application should 
bé f ully , and minutély iû th,é possession of plaintiff's agents. Indeed, 
the évidence shows ihfit defphdant w^s not satisfled during the prog- 
ress of th« examination with the answer, "îfo," as the examiner had 
directed it to be written, but called the examiner's attention to itj 
and, , whe^i. the , examineiç Sjtated that he could not make. any other 
answer to the question, de|endant asked the eçajuiner if he could not 
make thé company a better answer, than the words ia the answer in 
the application; and tha.t Dr. Staples replied he did not think it nec- 
essary, but that hë coulii wçite on the margin of his examiner's report 
to the cpippany abput the blopd spitting, or would write a letter to 
the company, stating how défendant came to spit blood, and when 
and where, and th^it hehad examined defendant's throat and lungs 
two daysthereafter, and tha,t he had given them a thorough examina- 
tion, and that, in his opinion, the blood spitting was a trivial matter. 
[That np letter was thus written with thèse promised contents is not 
chargeable to the défendant, nor can its absence sustain any imputa- 
tion of bàd faith on his part. This absence is perhaps to be ac- 
counted fqv in the fact; developed in Dr. Staples' testimony that, 
after défendant had concluded to iacrease the amount of his insur- 
ance, thp doctor took further time, and more thoroughly performed 
l^is exaifiination, and was thereby more thoroughly impressed with 
the desirability and safety of the risk; hence he might readUy hâve 
concluded the letter to be more than ever unnecessary. The suprême 
court of lowa has in varions cases given its construction to the lowa 
statute above quoted. In Cook v. Association, 74 lowa, 746, 35 !N. 
W. Rëp. 500, that court has declàred that this statute applîes to life, 
as yell aé fli"e, insurance; and in Insuraûce Co. v. Sharer, 76 lowa, 
283,, 41 Nf W.; Rep. 19, that court, speaking of the same statute, ha» 
declàred: i 
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"The purpose of the statute was to settle as betwesn the parties to tho 
contnict of Insurance, the relations of the agents through whom the negotia- 
tions were conducted. Mauy insnrance companles provided through thelr ap- 
plications and pollcies that the agent through whom the apphcation was pro- 
cured shovdd be the agent of the assured. Under this provision they were 
iible to avaU thomselves, in many casos of loss. of défenses which wonld not 
hâve been avallable If the solicitor had been regarded as thelr agent, and many 
cases of apparent hardshlp and injustice arose under its enforcement; aud 
that Is the evil ûitended to be remedied imder the statute, and it ought to be 
so Interpreted as to accompUsh that resuit." 

In 1886 the lowa suprême court, in Donnelly v. Insurance Co., 70 
lowa, 693, 28 N. W. Eep. 607, considered a case wliere the applica- 
tion for insurance gave the cash value of the building to be insured 
at fS.OOO, its érection as in 1872, and the additions thereto as in 1880. 
The facts, as specially found by the jury, were that its value wae 
|2,000, its érection was in 1844, rebuilt in 1865, and additions made 
at a later date. The jury further found that the application blank 
was signed in blank by the plaintiff, and then left with the compa- 
ny's agent, who, on information gained by him, on investigation and 
from knowledge, wrote the answers to the questions. The com-j 
pany contended that, the statements (warranties) being false, plaintiff 
could not recover, and the évidence to show that the answers were 
fllled out by the agent, and the manner of such fllling out, was Incom- 
pétent, as varying by paroi a written contract. To the flrst point 
the suprême court say: 

"It Wlll be conceded that the agent was a sollcltlng agent only, and that he 
had no power to bind the défendant by any contract he mlght taie. But he 
made no contract. Ail that he did was to sollcit Insurance, and flll up a blank 
application fumished him by the company. Where an insurance company ap- 
points an agent to solicit Insurance, and fumishes him with blank applications, 
it must be assumed that he Is vested with the power to flU up the applications 
in accordance with the information fumished him by the appllcant; and such 
Is the usual practice. For this purpose he is the agent of the company, and 
If, Instead of obtalning the requlsite Information of tlie applicant, he obtains 
It from others, or fllls up the application in accordance with hls own knowl- 
edge and information, and thereon a pollcy Is Isstied by the company, and 
the preralum pald by the applicant, the company Is bound by the statements 
contained in the apphcation, and the accused is not, in the absence of fraud. 
It wUl be conceded that tho défendant, when It Issued the pollcy, belleved that 
the plaintiff had fumished the information contained in the application; and 
that, If it had known tlie facts, it would not hâve entered into contract of 
Insnrance. But this Is Immaterial, because the déception was practiced by Its 
own agent, and not by plaintiff." 

And the court cites a number of décisions of the court as sustain- 
ing the point now stated. To the second point above stated, the 
court say: 

"Counsel are mistaken in the assumption that paroi évidence was tntroduced 
for the ptirpose of contradictlng the written contract. The force and effect of 
the statements contained In the application are in no respect Impalred, but, 
under the circumstances disclosed in the évidence, the défendant is estopped 
from setting up thelr falslty as a défense to this action." 

The suprême court of lowa, in Hagan v. Insurance Oo., 81 lowa, 
321, 46 N. W. Eep. 1114, applied the lowa statute above cited to 
a case where the soliciting agent of the insurance company pre- 
pared several applications for plaintlÉf in varions companies, in- 

v.54F.no.4— 38 
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cluding défendant company, of which thia s solicitor was agent, ail 
upoû the same property; The assured stated to the agent the 
grgss amount of Insurance he deslred to carry, and the agent dia- 
trihuted it among the varions companies. In the policy in suit 
the agent entered in the application a statement of concurrent In- 
surance greatly helow the actual amount. The court, announcing 
the rule obtaining in lowa in the application of the statute to 
thèse facts, hold the policy to be effective, and say: 

"The Company, being chargea with the knowledge of Its agent, must be con- 
eldered as havlng knowledge of the amount of Insurance applled for; and, 
havlng Issued thls poUcy wlth this knowledge, will be deemed to hâve walved 
the condition against concurrent hisurance heyond the sum named." 

Key V. Insurance Co., 77 lowa, 174, 41 N. W. Eep. 614, ia a case 
having some features in common with case at bar, Key had bought 
property on which was situated a dwelling house then occupied by 
him. He held but a title bond for the premises. When the appli- 
cation for Insurance was being made eut, Key stated thèse facts 
fully to the sollciting agent, who then said to plaintifl, "That did 
not tell in the policy," but further informed plaintiff that, if at any 
time he desired to borrow money on the place to complète the pay- 
ments on it, he would hâve to get permission from the company be- 
fore making this loan. The application stated that plaintifl was the 
sole owner of the premises, and that the same were unincumbered. 
The application also contained the usual provision making ail state- 
mehts warranties, and avoiding policy if any statement was untrue, 
etc. In upholding an instruction to the effect that, if the soliciting 
agent was thus told truthfuUy the facts relating to plaintifPs title, 
then his knowledge would be the knowledge of the company, and 
the company, in issuing and delivering the policy, would be held to 
hâve waived any misstatements in the application, the suprême court 
say: "In taking the application, the agent acted for défendant 
company. Therefore it is chargeable with knowledge of the facts 
made known to the agent at the time." And judgment on the pol- 
icy is sustained. Further référence to cases adjudged by the lowa 
suprême, court would seem unnecessary; but it may be noted that 
the lowa décisions are unif orm as to the construction of this statute. 

' Applying the lowa statute, as thus construed, to the facts by this 
court found and above stated, we are brought to the inévitable con- 
clusion that, in the matters relating to and connected with the ex- 
amination of défendant and the application for Insurance herein, 
Agent Brayton, State Agent McAvoy, and Médical Examiner Sta- 
ples were the agents of the plaintiff company, and that the state- 
ments made known to them by défendant, as above found, were 
thereby made Imown to, and became the knowledge of, the plaintiff 
company; so that, when the policies in suit were issued to défendant, 
the company must be held to hâve waived the nonstatements in the 
application of which it has herein complained. 

But counsel for plaintifl insist that the doctrine of Insurance Oo. 
V. Fletcher, 117 U. S. 519, 6 Sup. Ct. Hep. 837, is applicable to the 
case at bar, and entitles plaintiff to a decree of cancellation. On 
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examination of that case, it will appear that the facts therein in- 
volved, and with référence to which. the décision therein rendered 
must be read, differ materially from the case at bar. The previous 
décisions of that court, as rendered in Insurance Co. v. Wilkinson, 
13 Wall. 222; Insurance Co. v. Mahone, 21 Wall. 152; and Insurance 
Co. V, Baker, 94 U. S. 610, — ^had strongly asserted the doctrine that, 
where the appUcant had no knowledge of any limitations upon the 
agent's authority, Insurance companies, acting through agents at a 
distance from the home ofQce, were bound by the acts of thèse 
agents, wlthin the gênerai scope of the business intrusted to them; 
and when such agents prepared the application wherein the state- 
ments are made warranties, and where truthful answers were given 
by the applicant, but the agent inserted other answers therein, that, 
even though the applicant signed the application, he was not es- 
topped from showing the actual facts of the occurrence, since the 
applicant had the right to assume that the answers as thus written 
had the meaning for the purpose of obtatning the policy of what the 
agent stated them to be; and that if the agent attempted to construe 
and interpret the applicant's answers, and inserted bis construction 
and interprétation of them instead of the answers themselves, the 
company, and not the applicant, would be held responsible therefor, 
as having prepared the application, and, though the applicant signed 
it, this would not defeat the policy. In the Fletcher Case, on the 
contrary, there was brought directly home to the applicant the lim- 
itation which the company had placed on the powers of its agents; 
for the application there signed expressly notified the applicant that 
as only tbe ofScials at the home ofSce hâve authority to détermine 
whether a policy shall issue on any appl'cation, and as they rely 
only on the written statements and représentations referred to, 
no statements or représentations made or information given to the 
persons soliciting or taking the application for the policy should be 
binding on the company or in any manner affect its right unless 
they were reduced to writing, and presented at the home office in 
the application. And the policy in tliat case was overthrown, on 
the expressed and spécial ground that, under this provision of the 
application, no statements which the applicant had verbally made 
at the time the application was made out and signed could be re- 
ceived to affect the application as signed and sent to the home of- 
fice, and therefore the untrue statements (warranties) therein, by 
the terms of the contract, rendered the contract of insurance void. 
What would hâve been the effect upon the Fletcher Case if that 
case had arisen in lowa, and the attempt was made to apply the 
lowa statute to it, we do not flnd it necessary to inquire, for the 
Fletcher Casé and case at bar are otherwise distinguishable, as we 
hâve just seen. In Sawyer v. Insurance Co., 42 Fed. Kep. 30, will 
be found a clear and forcible présentation of the distinguishing 
points between the Fletcher Case and those preceding it, (which 
I hâve named above,) and conclusively showing that the Fletcher 
Case does not overrule its said predecessors. In the case at bar I 
find that there is no évidence that défendant had any knowledge of 
any limitation, if such limitation existed, upon the powers of the 
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company's said agents witMn the scope of the business by the plain- 
tiff Company intrusted to them. 

The case of Insurance Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 
Rep. 87, is largely décisive of the case at bar, and much of its reason- 
ing is directly applicable herein. That was an action upon a policy 
of life insurance, wherein was involved the lowa statute above quoted. 
The company's agent, in taking the application, had answered the 
question relating to whether the applicant had other insurance upon 
his life, by writing the words "None other." In f act the applicant at 
that date held insurance in co-operative insurance companies to the 
amount of |12,000. The answers were by the contract made warran- 
ties, and their falsity avoided the contract. The company resisted 
payment because of this false answer. The évidence showed that the 
applicant had, in response to this question, truthfuUy and fully in- 
formed the agent of the amount of co-operative insurance he was car- 
rying, and that the agent had declared that he did not regard, nor did 
the Company regard, such co-operative companies as insurance compa- 
nies, so that the applicant did not, therefore, really hold any insurance 
whatever at that time; and relying on the construction given by the 
agent, and under his direction, the applicant had signed the applica- 
tion with the words therein to which the company objected. One of 
the provisions contained in that application is as foUows: 

"And It Is hereby further covenanted and agreed tliat no statements or 
représentations made or given to the person soUcltlng this application for a 
policy ol insurance, or to any otlier pérson, shall be blndlng on the said com- 
pany, unless such statements or représentations be in writing la this applica- 
tion when the said application Is recelved by the offlcers of the said company 
at thé home ofQce of the said company, In Hartford; Conn." 

Having quoted this lowa statute, the suprême court of the United 
States, in applying that statute to the case in hand, say, (page 310, 
132 U. g., and page 89, 10 Sup. Ot. Eep.:) 

"The statute was In force at the time the policy in suit was given, and 
therefore governs the présent case. It dispenses with any inqulry as to whether 
the application or the policy, elther expressly or by implication, made Boak 
the agent of the assured In taldng the application. He could not by any act 
of his shalie oft the character of agent for the company. Nor could the com- 
pany by any provision In the application or policy convert hlm into an agent 
for the assured. If it could, then the object of the statute would be defeated. 
In his capacl^ as agent for the Insurance company, he had fllled up the appli- 
cation,— somethlng which he was not bound to do, but wWch service, if he 
cliose to render it, was within the scope of his authority as agent. If It be 
said that, by reason of having signed the application after it had been pre- 
pared, Stevehs is to be held as having stlpiilated that the company should not 
be bound by his verbal statements and déclarations to the agent, he did not 
agrée that the writing of the answers to questions contained In the appli- 
cation should be deemed whoUy his act, and not In any sensé the act of the 
company by Its authorized agent. His act In writing the answer which Is 
alleged to be tmtrue was under the circumstanccs the act of the company. If 
he had applied in person to the home office for insurance, stating, in response 
to the question as to other insurance, the; same facts communicated to BoaJj:, 
and the company by Its principal offlcer, having authority ta the premises, had 
then written the answer, 'No other,' telllng the applicant that that was the 
proper answer to be made, it could not be doubted that the company would be 
estopped to say tliat insurance In co-operative companies was insm:ance of 
tho kind the question referred to, and about which It deslred IhformatioD 
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bofore consummating the contract. The same resuit must foUow where nego- 
tiatlons for Insurance are had, tmder like clrcumstances, between the assured 
and one who In fact, and by force of the law of the state where such negotia- 
tlons take place, is the agent of the company, and not In any sensé an agent of 
the appllcant * • * In vIew of the statute and of that imderstandlng upon 
the faith of which the assured made hls application, paid the flrst premium, 
and accepted the pollcy, the company Is estopped by every prlnclple of justice 
from saying that its question embraced Insurance In co-operative associations. 
The answer, 'No other,' havrng been written by its own agent, invested with 
authority to solicit and procure applications, to dellver policies, and, under 
certain limitations, to receive premlums, should be held as properly tnter- 
preting both the question and lie answer as to other Insurance." 

The subheading of that part of the application in the case at bar, 
whereiQ is contained the answers to which plaintiff herein excepts, is 
asfollows: 

"The an.swers to the questions on tlils page must be written by one of the 
cumijany's examiners. (Note. The examiner will ask the person to be insured 
tlie follôvving questions, and will see that tlie answers are free from ambigu- 
ity, ànd that dlsenses are dlstlnguished from merc symptoms.)" etc. 

As bearing on the possible force of this direction of plaintiff, which 
imposes on the médical examiner the duty of determining what an- 
swers are proper answers to be written in the application to the ques- 
tions propounded to applicant, the foUowing extract from Cham- 
berlain's Case, supra, is highly instructive: 

"It LS true that among the 'Provisions and Requlrements,* printed on the 
back of the policy, is one to the effect that the contract of the parties is com- 
pleteiy set forth ta the policy and application, and 'none of its terms can be 
waived except by an agreement in writing, signed by the président or secretary 
of the compauy, whose authority for ihis purpose ^^-ill not be delegated.' But 
thls condllion perinits— indeed, requires— the court to détermine the meantng 
of tl'e terms embodied in the contract between the parties. The purport of 
the Word 'Insurance' in the question, 'Has the said party any other Insurance 
on bis life?' is not so absolutely certain as in an action on tlie policy, to pre- 
clude proof as to what khid of life Insurance the contracting parties had In 
mlnd wlien that question was answered. Such proof does not necessarUy con- 
tradict the written contract. Oonsequently the above clause, printed on the 
back of the policy, is to be tnterpreted In the Ilght of the statute and of the 
understnnding reached between the assured and the company by Its agent 
when the applicallon was completed, namely, that the partlcular kind of In- 
surance inquired about did not Include Ihsuranee in co-operative socletles." 

In the case at bar, the facts with référence to the questions pro- 
pounded were fuUy and truthfuUy made known to the agents of the 
plaintiff company, and the answers written were written by such 
agents and assented to by defendant's signature after the intent, 
purpose, and scope of the questions had been announced by plaintiff's 
said agents. Defendant's manifest good faith in the matter, his 
sincère and persistent attempts to hâve the facts f uUy and truthfuUy 
presented to the company, and his reliance on the construction given 
to the questions propounded as the same were construed for him by 
the agents, bring the case at bar within the reasoning of the Cham- 
berlain Case. 

Lastly, counsel for plaintiff insist that the ruling idea underlying 
the Wilkinson, Mahone, Chamberlain, and simUar cases is that, 
as the companies hâve during the lifetime of the assured accepted 
the premiums, and the assured has relied duriûg his lifetime on the 
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indemiïit^fcoiitraiCt provided in the policies, the company, àjfter the 
dêâth.— the. loss contemplated in the contract— lias occurr'ed, are 
estopped frbm avoidlng tke policy; sinctf, to use the language of th.e 
North Carolina suprême court, in Bergeron v. Banking Co., 15 Si E. 
Eep. 883^ this "would be to lend the sanction of the law to a palpable 
fraud." And thereupon the argument of counsel f ollows : 

"In the case at bar the company has tendered back the premlum withoui 
delay, and during the Ufe of the pollcy holder, and Is seeking to restore hlm, 
as weU as the company, to his original condition." 

It may be pertinent hère to notice that the évidence shows, and the 
arguments at the hearing conceded, that défendant was at the in- 
stitution of this action in such physical condition that he was no 
longer an iusurable risk; that is, he could not then présent such a 
physical condition as would be requisite to enable Mm to obtain dé- 
sirable insurance upon his life in any reputable company. So far as 
défendant is concerned, his condition, looking at his insurance alone, 
could scarcely hâve been brought more forcibly within the reasons 
on which plaintiff clatms the doctrine of festoppel tests. Let decree 
be entered flnding the equities with défendant, and dismissing bill 
herein, at plaintifif's costs. 



GHNTKAL TRUST 00. OF NEW YORK v. CHIOAGO, K. & T. RY. OO., 
(HOLTON-WARREN LUMBER 00., Intervener.) 

(Olrcuit Court, W. D. Missouri, W. D. March 2, 1893.) 

1. Mbchakicb' Liens— Timb of Fimnq — Shp^kate Contkacts. 

Under Rev. St. Mo. f 6743, requlring a mechanlc's lien agatnst a rallroad 
to be flled "within ninety days next after the completlon of the work, 
or after the tnaterlals atè fumished," sudi lien mnst be flled within 90 
days after the last item fumished under each separate contract 

2. Same. 

Where separate orders for entlrely différent kinds of material are given, 
abont a month apart, for rallroad supplies, such orders are separate 
contracts; and, in order to obtain a mechanlc's lien under the above act, 
separate, itemized accounts must be flled within 90 days from the date of 
ttie Ikst item fumished under each order. 
8. Bame. 

Where a contracter has so far abandoned the prosecution of his work 
as to allow the statutory period to run agalnst the flUug of a mechanlc's 
lien, he cannot, sua sponte, for the "mère purpose of securlng a lien, 
fumish some material after the statute has run agalnst the last preceding 
item. 

4. Same— RailSoad Construction. 

Under Rev. St. Mo. § 6741 et seq., givlng a mechanlc's lien for materlals 
fumished to a rallroad company, It is not necessary to show that the 
materlals were Incorporated in the construction of the road. 

6. Samb— Pabties. 

Where a rallroad company Is in the hands of a receiver, and belng oper- 
ated by hlm, he alone is a necessary défendant In an action to foredose a 
mechanlc's lien under Rev. St. Mo. S 6747, which provides that any person 
or corporation "owning or operatlng" the rallroad shall be made a party 
to such proceedings. 

In Equity. Bill by the Central Trust Company of New York, 
against the Chicago, Kausas & Texas Bailway Company to foreclose 
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a mortgage. The Holton-Warren Lumber Company interrened, and 
claimed a mechanic's lien. Heard on exceptions to th.e mastei^s re- 
port. Sustained in part, and overruled in part 

Butler, Stillman & Hubbard and Phillips, Stewart, Ounningham 
& Eliot, for complainant 
K, McC. Deweese and Lathrop, Morrow & Fox, for défendants. 
Ashley & Gilbert, for intervener. 

PHILIPS, District Judge. This controversy arises on excep- 
tions to the master's report. The master has found that the inter- 
veHer, the Holton-Warren Luraber Company, fumished railroad ties 
and other timber to the Chicago, Kansas & Texas Eail-way Company 
between the dates of î^^ovember 28, 1890, and June 13, 1891, on a run- 
ning account, leaving a balance due to intervener of $1,774.90, with 
interest thereon. The master also finds that the intervener is entitled 
to a mechanic's lien agarnst the railroad and its appartenances for 
the payment of said sum, which lien, he reports, should hâve priority 
over the mortgages sought to be foreclosed in the original proceed- 
ing. To this flnding and report of the master, the petitioner, the 
Central Trust Company, files exceptions, which exceptions will be 
«onsidered in the order of their importance. 

The flrst exception is that the mechanic's lien was not filed within 
the time prescribed by the statute of the state. The statute (sec- 
tion 6743) requires that such lien shall be filed "within nlnety days 
next after the completion of the work, or after the materials are 
furnished." It appears from the itemized account, as filed by in- 
tervener, that beginning on the 28th day of November, 1890, it de- 
livered materials to said railroad, from time to time, up to and on 
the 9th day of Febmary, 1891. The next item, and the last in the 
account, is June 13, 1891, for 150 cross-ties. 

The contention of excepter is that the lien should hâve been filed 
within 90 days after February 9, 1891, whereas, as shown by the-mas- 
ter's report, it was not filed until the 8th day of July, 1891, five 
months after the 9th of February. 

This présents a mixed question of law and fact, as to whether or 
not the account in question is what is known in law and common 
usage as a "running account" under a continuons contract. If the 
materials were furnished under a single contract, and in fulflllment 
thereof, the items of the account would be continuons, and the ma- 
terial nian would hâve 90 days from the date of the last item within 
which to file his account, and perf ect his lien. Stine v. Austin, 9 Mo. 
558; Carson v. The Daniel Hillman, 16 Mo. 256; Squires v. Fithian, 27 
Mo. 134. On the other hand, if the several items of the account, or 
a portion of them, are for materials furnished under separate con- 
tracts, then the lien should hâve been filed within 90 days from the 
date of the last item under each independent contract. Livermore 
V. Wright, 33 Mo. 31. In respect to this branch of tJie inquiry, I 
«hall accept the finding of f acts, as reported by the master, to be cor- 
rect. He finds that one Hanson was at the times in question super- 
intendant of sàid railroad, and that the American Supply Company 
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was a broker in furnisMng railroad supplies, and was also actîng aa 
agent for tlie intervener, in placing orders for sales of iumber. The 
master ânds that the contracta in question are predicated Of written 
orders in the f orm of letters from. said Hanson to said Iumber broker. 
It is important in this connection to observe, not only that thèse let- 
ters or orders are of différent dates, but that they call for separate 
characters of material. The ârst is of date September 20, 1890, and 
caUs for 577 pièces of white oak and yeUow pine, in various quantities 
and sizes, and for certain description of pilings. The next order 
was October 15, 1890, for 3,500 second-class ties, at specifled priées. 
The next waa November 19, 1890, which directed that the said Ameri- 
can Supply Company would please arrange to fumish the railroad 
Company 5,000 flrst-claââ ties, "with such second-class as may corne 
in loading the flrst-class ties," at 54' cents, to be paid January, 1891; 
also, certain switch ties, and 500 3" xlO , 16", at |21 per M. The 
final order was dated November 22, 1890, which called alone for a 
given number of piles. The orders ôf October 15th and November 
19th called elclusively for ties, with the exception ôf item "500 3" 
xlO",16'V' 

There is no apparent connection between thesè respective orders, 
urdess it be as to the two caUing for railroad ties. ■ It must, thère- 
fore, be considered that they are so far independent transactions as 
that, had suit been predicated of thêta, they could not hâve been 
declared on in one countj but each ordra*, at least in so far as it caUs 
for a class of materialâ différent from another order, would necessa- 
rily hâve to be countted on separately, as an independent contract; 
and, constat, a recovery; on one of the bUl of items furniahed underone 
order would constitute no estoppel to an action on items fumished 
nnder another order> whereas, if the account b© a continuons one, 
or ended under one contract, it could not be split up, and sued on in 
detaU, and a recovery on one item wbuld be a bar to any further 
suit on other items. Flaherty v. Taylor, 35 Mo. 447. The letter of 
September 20, 1890, called for a given number and particular descrip- 
tion of pièces of white oak and ydlow pine Iumber, and a given 
quantity and description of pilings. The letter of November 22d 
called only for a given number of piles, of specifled lengths. The 
letters of October 15th and November 19th called for a given number 
of ties, with the single exception of the «500 3" xlO", 16";" and 
as this last material — "500 3" xlO", 16"," — ^was furnished in kind, 
as shown by the account, that part of the order was filled, and the 
transaction concluded. Pilings were delivered, according to the 
account, in December, 1890, ending on December 6th. Oak pièces, 
but no pine, were furnished, beginning February 3, and ending Feb- 
, ruary 9, 1891. No item of this character was delivered af ter thèse 
dates. The account shows that the whole quantity of oak pièces 
ordered, and more, was furnished by February 9th. The whole num- 
ber of pièces; fumished amounted to 577. And it is quite inferen- 
tial, from the Subséquent^ conversations and correspdndence between 
Hanson and the Iumber brokers and intervener, that. the parties re- 
garded or treated this part of the contract as practically completed. 
as the whole conversations and côrreapondence indicated that the 
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expeetations and calculations were in respect of the further delivery 
of railroad ties. To prolong the life of thjs part of the account, 
therefore, to the 8th day of July, 1891, when the lien was flled, the 
intervener Is driven to rely upon the delirery of 150 ties made on. 
June 13th, a delivery resting for its authority upon an independent 
order and contract. It must follow, as to the items of the account 
for "pUes or piling" and oak pièces, the exception to the report is 
sustained. 

Eespecting the ties, the facts are différent. The ties ordered Oc- 
tober 15th were 3,500 second-class and 3,000 first-class. The order of 
November 19th was for 5,000 flrst-class ties, with such second-class 
as might corne in loading the flrst. The whole number of first-class 
ties delivered up to and including February 9, 1891, was 1,654, and 
749 second-class; so neither of thèse orders was completed on 13th 
day of June, when the final delivery of ties was made. As both. 
orders of October 15th and November 19th call for first and second, 
class ties, they may properly be regarded as continuing orders, and 
parts of one contract "Where two distinct contracts are in fact 
made, as for différent parts of the work, the work done under each 
contract must be considered as entire, of itself. But where work 
or material is done or furnished, ail going to the same gênerai pur- 
pose, as the building of a house, or any of its parts, though such 
work be done and ordered at différent times, yet if the several parts 
form an entire whole, or are so connected together as to show that 
the parties had it in contemplation that the whole should form but 
one, and not distinct matters of, settlement, the whole account must 
be considered as a unit, or as being but a single contract" Phil. 
Mech- Liens, § 229. A cessation in the performance of delivery of 
material for any considérable period does not necessarUy break the 
continuity of the account, provided an ultimate completion was with- 
in the contemplation of the parties to the contract; and especially so 
where the conduct of the parties, ad intérim, shows that further per- 
formance was depended' on or expected by each. Page v. Bettes, 17 
Mo. App. 366, 367. 

The master's report shows that, between February 9th and Juue 
13th, Hanson wanted more ties, and the intervener was wUling, and 
perhaps ready, to deliver more, and that the only impediment in the 
way of proceeding was the lack of money on the part of the railroad 
Company with which to make payment 

It is in this connection that the principal contention of excepter to 
this lien arises. The master finds that, in the spring of 1891, Han- 
son told the président of the American Supply Company that he had 
better not ship any more lumber until the railroad made payment, 
or was in a better position to pay. On April 21st the supply Com- 
pany wrote intervener that the railroad wanted the ties, but it was 
having trouble about getting money to carry on its projects, and it 
would not advise further shipment of material untU the money was 
at hand. The président of the supply company then talked with 
Hanson about shipping more lumber, with a view to preserving in- 
tervener's right to a lien. Hanson did not object, but referred the 
président to Mr. Deweese, the attomey for the railroad company. 
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On June 1, 1891, thfi supply compauy wrote the intervener as fol- 
lows: 

"Please shlp one car load of bridge ttea to the CUcago, Kansas & Texas 
road. We Wotild advlse you that you prepay the freight You are awax» 
tliat Mr. Wllmer Is now oui of tMs concem, and that the stockholders hâve 
taken hold t)£ the thlng, ajxA, as It bas been some lime smce the last bill of 
materiajl yaa» shipped, we thlnk it better to shlp one car of materlal, and that 
wlU glre us nlnety days' additlonal tlme In whlch to file a lien, If we do not 
get the mpney by that time. Thlnk, however, we wlll get a large part of the 
money Wltiiin the next thirty days, as the parties are ail well off, financially, 
and are aU hère to-day, making up their arrangements as to what course to 
pursue. We wlll either hâve, to do this, or you wlll hâve to file a hen, and 
we would advlse this coutsé." 

The shipment of ties was accorditigly made on June 13, 1891. 
Tke master flnds that this làst shipment of ties was received, and 
pUed by the section men of the défendant alongside of défendant'» 
track. Thèse last ties wère never put into thé track, or otherwise 
ased by the railroad cOmpany. The law is ever jealous of any transac- 
tion that smacks of f raud, deceit, or device. If the delivery of the 150 
ties on June 13th was made to recover a lost, or to restore an aban- 
doned, cause, the court should give thè cunntng device no counte- 
nancé. In other WOrds, to entitle the intervener to connect its de- 
livery of June 13, 1891, with the last preceding item, of December 
10, 1890, it should aflrmatively appear that it was done in good 
faith, in proseçution of the uncompleted contract; for it stands to 
the dictâtes of reason and justice that, where the contracter has so 
far abandoned the proseçution of his work as to allow the statutory 
period to run against the flling of a lien, he cannot, sua sponte, for 
the mère purpose of securing the lien, fumish some material after the 
statute had run agalnst the last preceding item, The récent case 
of McCajthy v. Groff, (Minn.) 51 N. W. Eép. 218, is both alike and un- 
like this case. Theré the contracter prolongea his work for a year 
or more after it should hâve been completed, and did small amounts 
of work at long intervais of time, for the purpose of preserving the 
continuity of the account, with a view to a mechanic's lien. The 
lien was sustained by the court upoh the distinct grounds, not only 
that the contract there was for the whole work, but because per- 
formance had been postponed for the accommodation of Groff, the 
apparent owner of the property, and both parties to the contract 
treated it as still in force, and expected it to be fuUy performed as 
soon as Groff was able to make payments. The master, in sustatn- 
ing the case at bar, was evidently influenced by the inference drawn 
from the interviews between Hanson and the président of the supply 
Company, that the intervener had gotten out the ties, and held them 
in readiness for delivery, and that any delay in making delivery was 
chargeable to the railroad company's inability to pay. TNTiile it does 
not afûrmatively appear that the shipment of June 13th was made 
with Hanson's consent, yet the supply company discussed with htm 
the propriety of making it in order to préserve a lien, which Hanson 
did not reject, but only said he would ref er the matter to the attorney 
for the road; and it further àppears: from the letter of the supply 
Company to intervener of June Ist, directing the shipment, that it 
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had confidence in the railroad company being in condition to make 
payments within 30 days. While I am free to say there is much. in 
the conduct of intervener, and th.e letters of the supply company to 
it, which içives color of cunning in the shipment of June 13th, I shall 
defer, on tHe question of fact, to the conclusion reached by the mas- 
ter, affirming its integrity. 

The further objection is made that the material shipped on the 
13th of Junewas neither in fact delivered to the railroad company, 
nor was it used in construction. The master flnds that the ties 
were unloaded by section hands on the right of way along the rail- 
road track. In the absence of any countervailing testimony by Han- 
son, who was a witness before the master, the railroad's acceptance 
of the ties may reasonably be inferred. 

The second of the foregoing objections présents a question as to 
the proper construction of the lien law of the state, which does not 
appear to hare been passed on by the state suprême court. It has 
been held by that court, in respect of materials furnished under con- 
tra«t for a private buildiiig and the like, that it devolved on the lienor 
to show that the material went into the structure. Simmons v. 
Carrier, 60 Mo. 582. This ruling is predicated on the fact that the 
statùte, in such case, makes it a criminal offense for the contracter 
to fraudulently divert the material furnished for a particular build- 
ing to another building. The language in the statute in that case 
requires the material to be furnished for the building. The statute 
providing for liens against railroads for labor and material is under 
a separate chapter, and contadns no pénal provision, like the forego- 
ing, for the misapplication of the materials. The language, too, of 
this statute, is signiflcantly différent from that above mentioned. It 
gives the lien to "ail persons who shall fumish ties," etc., "or materi- 
als, to such railroad company." Kev. St Mo. 1889, § 6741. Then 
section 6742 déclares that the lien aforesaid "shall attach to the road- 
bed, etc., from the time such materials were furnished or delivered." 
Thèse clearly show that the lien attaches when the delivery is made 
to the road, and prior to, and independent of, the fact of the mate- 
rials being incorporated in the construction of the road. 

It is finaUy objected that the railroad company is not made a party 
défendant to the suit to enforce the mechanic's lien. The statute 
(section 6747) is as foUows: 

"Parties to Suit— Who shall Be. Any person or corporation, owning or oper- 
atlng a railroad to which sald liens may apply shall, in each Instance, be made 
a party défendant la ail suits for enforclng sald liens." 

Is this statute applicable to a case like this? On the lOth day of 
August, 1891, on pétition of the Central Trust Company, of New 
York, this road was taken possession of by this court, and placed in 
the hands of the receivers. On leave obtained from this court, in- 
tervener brought its foreclosure action in the proper state court 
against the receivers, who, by direction of this court, entered their 
appearance therein. By permission of this court, intervener filed its 
pétition of intervention in said suit of the Central Trust Company, 
and the whole matter was thereupon referred to the master herein, 
before whom the parties and receivers appeared, amd had a full hear- 
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ing. Wherèj on pétition of creditors, a court of chancery takes pos- 
session of a ndlroad, and appoints receivers to mn and operate it, 
the property passes in custodia legis, and the receivers beoome the 
représentatives of the corporation for the very purpose of protecting 
and preserving the property for the beneflt of both creditors and stock- 
holders. While the corporation, as a légal entity, is not disturbed, 
and its board of directors still exist, with power to guard and pré- 
serve the franchise, and would résume jurisdiction in management 
upon the surrender of the property by the court, yet they do not 
operate or control it while so in court; and I think the évident pur- 
pose of the statute above quoted was to prevent the enforcement of 
such liens against the corpus of the corporation simply in rem. It 
seeks to hâve the railroad represented in court. To this end it points 
ont who shall be such défendant. It is "any person or corporation 
owning or operating the railroad." The receivers, in this case, under 
the power and direction of this court, were at the time of the insti- 
tution of the foreclosure proceedings in charge of this raUroad, op- 
erating it As such, it seems to the court they corne within both 
the letter and spirit of the statute, — a person operating the railroad. 

It results that so much of the exceptions as applies to the material 
sued for, aside from the railroad ties, is sustained, and overruled .is 
to the ties. 

Decree will be entered accordingly, and the costs equally divided. 



OEOOK, HORNER & CO. v. OU) POINT COMFORT HOTEL CD. et aL 
(Cîircult Court, B. D. yirginia. February 28, 1893.) 

1. CONSTITtJTIONAI. LAW — JUBISDICTION OF UMITBD StATES OVKB FOHl S, EïC, 

— Lands Cedbd by States. 

The clause in the leûeral constltutioii (article 1, § 8, cl. 17) glvlng the 
TJnlted States exclusive jurisdictiop. over ail places purchased by the con- 
sent of the législature of the state In whlch the same shall be for the érec- 
tion of forts, arsenals, etc., has only the meaning of an acquisition of land 
by actual purchase accompanled by a cession of juriscjiction by the state; 
and where land is acqulred by the United States directly from the state as 
owner by an act of cession, (as in the case of Fortress Mpnroe,) the con- 
stitutlonâl provision does not apply, and the United States holds the land 
only by the tenure prescribed In the act of cession. Railroad Co. v. Lowey 5 
Sup. et Rep. 995, 114 U. S. 525, and Railroad Co. v. McCJllnn, 5 Sup. Ct 
Eep. 1005, 114 U. S. 542, foUowed. 

3. Same— FoHTRBSs Monkob — VmeiNiA Laws in Force. 

The gênerai laws of Virginia, other than criminal, whlch are not la con- 
fiict with those of the United States relatiog to forts, and whlch do not in- 
terfère with the military control, discipline, and use by the United States 
of Fortress Monroe as a military post, are in force at Old Point Comfort, 
and are especially in force in those parts and places at Old Poiat Comfort 
whlch hâve been appropriated to other than the military purposes of the 
United States. 

8. Same— Mbchaîtic's Lien Laws. 

Certain mortgages were given for the purpose of ralslng money to con- 
stmct the Chamberlia Hotelat Old Point Comfort, and were duly recorded 
according to law In the clerk's office of Blizabeth City county court. Oer- 
tata liens of mechanics and material men for work and labor performed 
on such hôtel were also filed accorduig to law. Eeld, that Code Va. 1887, 
{ 2483, givtng mechanics' liens prîority over mortgages, applicd in this case. 
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In Equity. Bill by Orook, Homer & Co. against the Old Point Com- 
fort Hôtel Company and others, praylng for the adjudication of liens, 
the appointment of a receiver, the completion by the court of the un- 
finished hôtel building of the défendant company, the sale thereof 
after its completion, and other relief. On exceptions to the master's 
report. Sustained in part 

White & Garnett, for complainant. 

Tunstall & Thom, for défendant Old Point Comfort Hôtel Co. and 
trustée. 

Thomas Tabb, Harmanson & Heath, Sharp & Hughes, and R. 8. 
Bickford, for cMms of mechanics and material men. 

HUGHES, District Judge. This case is heard on sundry excep- 
tions to the report of the master in chancery appointed by the court, 
marshaling the liens resting on the property of the hôtel company. 
This property consists exclusively of an unflnished hôtel buUding of 
large dimensions and cost, called the "Chamberlin Hôtel," and stand- 
ing on land belonging to the United States by cession from the state 
of Virginia. 

The principal question before the court is upon the priority of 
liens. The hôtel building is under a mortgage from the défend- 
ant company to the Knickerbocker Trust Company of New York city 
as trustée, executed for the purpose of securing bonds to a large 
amount, which hâve been sold for moneys expended in constructing 
the building. In compétition with the mortgage are a number 
of liens flled by mechanics and others who hâve expended labor and 
used material upon the unflnished structure. This mortgage and 
thèse liens hâve been flled and registered in the clerk's office of the 
county court of Elizabeth City county, Va., in which the lands of the 
United States at Old Point Comfort lie. They hâve been registered 
in pursuance of registration laws in force in Virginia. A principal 
question in the case is whether the gênerai laws of Virginia, especially 
her registration laws, are in force in the territory at Old Point Com- 
fort, or Fortress Monroe, held by the United States under cession 
from Virginia. 

The history of the cession, and the législation ensuing upon it, is as 
follows: On the Ist of March, 1821, the gênerai assembly of Vir- 
ginia passed the following act: 

"Wliereas, It is shown to the présent gênerai assembly that the govemment 
of the United States is sollcitous that certain lands at Old Point Comfort and 
at the shoal called the 'Rip Raps' should be, and with the right of property 
and entire jurisdiction thereon, vested in the said United States for the pnr- 
pose of fortification and other objeets of national défense: (1) Be it enacted 
by the gênerai assembly, that It shall be lawful and proper for the govemor 
of this commonweaith, by conveyance or deeds in writlng under his hand 
and the seal of the state, to transfer, assign, and make over unto the said 
United States the right of property and title, as well as ail the jurisdiction 
which this commonweaith possesses over the lands and shoal at Old Point 
Comfort and the Rip Raps: provided, the cession at Old Pohit Comfort shall 
not exceed two himdred and fifty acres, and the cession of the shoal at the 
Rip Raps shall not exceed fifteen acres: and provided, also, that the said ces- 
sion shall not be construed or taken so as to prevent the ofBcers of the stat» 
from executing any process or diâcharging any légal functions within the juris- 
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diction or tèrWtory hereln dlreeted to be cledéà, not to prevent, aboltsh, or 
restrato tlje.j^gM'and privilège; o£ flsliery hitherto enjoyed aad used by théi 
citl?eps of tiils conamonwealtli witliin the limite aloresaid: and provided, 
furtlier, that nothing in tlie deed ol conveyance, requlred by the first section 
of tWs act, shall autiiorize the discontinnance of tlie présent road to the fort, 
or lu. any mariner prevént the pUots from ereetlDS such maries and beaoons as 
may be deemed necessary. (2) And be It further enacted, that rtiould the said 
United States at any time abandon the said lands and shoal, or appropriate 
them to any other purpose than those indicated In the preamble to thls act, 
that then, and In that case, the same shall revert to and revest In thls com- 
monwealth. (3) Thls act shall commence and be la force from and after tho 
passlng thereof." 

It is évident that this act contemplated the use of this land simply 
for a fort, and that its use for any other purpose should cause a re- 
verter both of title and of jûrisdiction to Virginia. Its use for hôtel 
purposes in compétition with other parts of Virginia equally favored 
by nature was not only not contemplated, but by the reverter clause 
was forbidden. This is the only act of cession by a state to the 
United States which contains such a clause. Ail acts of cession con- 
tain the prorision allowing the service of process. But in the varions 
acts none appear to hâve this reverter clause. It is to be observed 
also that the title of the government to the lands at Old Point vras 
obtained by direct cession from the state, of land tUl then belonging 
to the state; and not by purchase from private individuals within 
the state, under consent from the state. The importance of this dis- 
tinction will appear hereafter. 

In connection with this subject it may be observed that Virginia, 
in a code Of gênerai laws passed on the 15th day of August, 1849, en- 
acted, with référence to her cession of lands at Old Point Oomfort, 
and over other places within her territory, designated in the act, 
as foUows: 

"It Is hereby declared that thls state retalns concurrent Jurlsdlctlon with 
the United States over the said places, so far as it lawfully can, consistently 
with the acts [of cession;] and its courts, magistrates, and offlcers may tabe 
such cognizance, exécute such process, and discharge such other légal func- 
tions vnthln the same as may not be incompatible with the true Intent and 
meaning of the said acte." Code 1849, p. 59. 

The said hôtel was erected, and the use of the public land of the 
United States on which the same stands, was acquired from the 
United States, and is held subject to its control and supervision, un- 
der and by virtue of the foUowing act: 

"Resolved by the senate and house of représentatives of the United States 
of America in congress assembled, that the secretary of war be, and he la 
hereby, authorized to grant permission to John F. ChamberUn to bulld a hotel 
npon the lands of the United States at Fortress Monroe, Virginia, upon such 
site, and with such plans and dimensions, as may be approved by the secre- 
tary of war: provided, that the state of Virginia, by ite gênerai assembly and 
governor, shall by proper légal enactment give the consent of said state to 
the érection of such hotel, and that the building or buildings erected shall 
be removed at the expense of the owner or owners whenever the secretary 
of war shall so direct; and no claim for damages by reason of such removù 
shall be made upon the government of the United States: and provided, 
further, that the building so erected shall be subject to state and national tax- 
ation as other property. Approved March 3, 1887." 
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Bee 24 U. S. St at Large, p. 648. 

In accordance with thls resolution, the secretary of war granted 
to John F. Chamberlin permission to erect said hôtel on the site 
whereon it now stands, according to certain plans and dimensions, 
and subject to the restrictions imposed by the joint resolution. On 
the 30th day of March, 1887, the gênerai assembly of Virginia gave 
its consent to the érection of the hotèl on said lands, subject to cer- 
tain restrictions and conditions, (see act of said assembly, chapter 11, 
Acts Ex. Sess. 1887,) as follows: 

"Be It enacted by the gênerai assembly of Virginia, that the consent of the 
stato of Virginia is hereby ^ven to John F. Chamberlin to erect a hôtel upon 
the lands of the United States at Fortress Monroe, In accordance with a joint 
resolution of the congress of the United States, authorlzing hlm to erect a 
hôtel; but thé said building, property, or biislness connected therewlth or 
transacted thereln shall be fiable to the same taxes as any other property or 
llcensed business in the commonwealth of Virginia. And thls consent is graat- 
ed upon the further condition that ail taxes and assessments upon the said 
property in favor of the commonwealth of Virginia are to be paid in currency, 
and not in coupons." 

On the 18th day of February, 1890, Chamberlin sold and conveyed 
ail his rights and privilèges under the resolution of congress and 
the permission granted by the secretary of war and the state of Vir^ 
ginia to the défendant company, the Old Point Comfort Hôtel Com- 
pany. Pursuant to the act of March 1. 1821, David Campbell, as 
govemor, made a deed to the United States, wMch was admitted to 
record in the county court of Elizabeth City county on December 12, 
1838. This deed recites the statute of cession, and grants, transfers, 
conveys, and cèdes to the United States "ail the right of property 
and title and jurisdiction" of the commonwealth of Virginia to the 
property ceded. 

In respect to territory derived f rom the states by the United States, 
the foUowing clause is embodied in the constitution of the United 
States, (article 1, § 8, cl. 17:) 

"Congress shall hâve power to exercise exclusive législation in ail cases 
whatsoever over such district (not exceedlng ten mUes square) as may by 
cession of particular states and the acceptance of congress become the seat 
of govemment of the United States, aiud to exercise llke authority over ail 
places purchased by the consent of the législature of the state in whlch the 
same shall be for the érection of forts, magazines, arsenals, doclc yards, and 
other needful buildings." 

While congress has enacted a complète criminal code in relation 
to crimes committed withln places within which it has exclusive 
jurisdiction and on the Mgh seas, it has provided no laws for the gov- 
emment in civil matters of the inhabitants of forts, arsenals, maga- 
zines, and dock yards. Thèse places, when acquired in the manner 
deflned by the clause of the national constitution just quoted, are 
without laws in civil matters, except such gênerai laws as may hâve 
been in force respectively in the states from which the United States 
derived them at the time of acquisition. The land at Old Point 
Comfort derived by the United States from Virginia has corne, un- 
der varions influences, to contain a good many inhabitants. Fortress 
Monroe is, in incîosed area, one of the largest fortresses known to 
exist It has been made the seat of an artillery school of instruc- 
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tion, which brings together an uniiéual nmnber of sol(liei*s, ofiacers. 
anâ tteir farailies. A very large hôtel haJs been in opmilSofl' there 
mâ,njf years, established flrst for the accommodation of anny offi- 
cers and their families, but grown since into a wateïing place and 
sanitarimn for the gênerai public. The eastern terminus of the 
Ohesapeake & Ohio Eailroad has been established on this lànd by 
the consent of congress and of the state of Virginia. An electric 
railroad to Newport News, of much importance, has its eastern ter- 
minus on thèse grounds. TJnder the opération of thèse causes, a con- 
sidérable number of inhabitants find themselves sojouming, for 
longer or shorter periods, at Old Point Comfort, upon land held 
by the Ilhited States. Congress having failed to enact any législa- 
tion for the govemmeht, in civil affairs, of persons sQJourning perma- 
nently or temporarily at military posts, upon grounds held by the 
United States, it is important to inquire whether the inhabitants of 
Old Point Comfort are without law governing their social and civil 
life, ahd their transactions in business and commerce, except such 
as may hâve been in force in Virginia more than half a century ago. 
It will hâve been observed from the clause of the constitution which 
has been quoted that its langnage is that congress shall hâve power 
of exclusive législation "in âll places purchased by the consent of the 
législature of the state in which the same shall be, for the érection 
of forts, arsenals," etc. This language has been construed by the 
suprême court of the United States in the cases of Eailroad Co. v. 
Lowe, 114 U. S. 525, 5 Sup. Ct. Eep. 995, and Eailroad Ck). v. Mc- 
Glinn, 114 U. S. 542, 5 Sup. Ct. Eep. 1005, in which it was held that 
the word "purchase," as used in the clause of the constitution under 
considération, has not the gênerai technical meaning bèlonging to it 
at common law of any acquisition of lands other than by descent or 
inheritance, but has only the meaning of an acquisition ôf land by 
actual purchase. It held, moreover, that where land is acquired by 
the United States in any other manner than by such actual pur- 
chase, with the consent of the state, attended by a cession from the 
state of ail jurisdiction over it, there the clause of the constitution 
giving the power of exclusive législation to congress, and giving ex- 
clusive jurisdiction to the United States, does not apply. The court 
held that in this class of cases the United States takes the lands 
only under such a tenure, limited or unlimited, as the state confers 
by each spécial act of cession, and that such title is to be dealt with 
by the courts precisely as if the land had been ceded by the state to 
a private individual. 

In the McGlinn Case, describing its décision in the Ft. Leaven- 
worth Case, the suprême court said: 

"In order that the United States may possess exclusive législative power 
over the tract, • * • they must hâve acquired the tract by purchase, with 
the consent of the state. This is the only mode prescribed by the fédéral con- 
stitution for the acquisition of exclusive législative power over It When such 
le^slatlve power Is acquired In any other way, as by an express act cedlng 
It, its cession may be accompanied with any conditions not Inconsistent with 
the effective use of the property for the public purposes mtended. We also 
held that It Is compétent for the législature of a state to cède exclusive Jiuls- 
dlction over places needed by the gênerai govemment in the exécution of its 
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powers, the use of the places beipg In fact as much for the people of the state 
■.s for the people of the United States generally, and such jurisdlctlon aeoes- 
satlly endlng wheu the places cease to be used for those purposes." 

However mucli thèse décisions may hâve disturbed opinions pre- 
vioTisly entertained by the légal profession, they are the suprême 
law of the land, and must be enforeed by the courts. An inspection 
of the act of cession of Virginia conveying to the United States the 
lands of Old Point Comfort, belonging to herself, and not purchased 
by the United States, with her consent, from any other owner, and 
ceding jurisdiction over them, will show that the case falls witliin 
the ruling of the suprême court in the two cases of Eailroad Co. t. 
Lowe and Eailroad Co. v. McGlinn; and that Fortress Monroe is held 
by the United States, not subject to clause 17, § 8, art. 1, of the con- 
stitution, but only by the tenure prescribed by Virginia's act of ces- 
sion of March 1, 1821, and her governor's deed of cession of December 
12, 1838. Thèse acts contain quite à number of very mat^rial limi- 
tations of the power of the United States orer the land at Old Point 
Comfort, and provide exprèssly for the reversion of the land to this 
commonwealth, and their revestment in her, in the event of thelr 
future abandonment by the United States, or appropriation to any 
other purposes than those of fortification and national défense. 

As to the question what law prevails in places ceded to the 
United States, the suprême court savs, generaUy, in the McGlinn 
Case, (page 546, 114 U. S., and page 1006, 5 Sup. Ct. Rep.:) 

"Wlth respect to laws affecting the possession, use, and transfer of property, 
and designed to secure good order and peace in the communlty, and promote its 
health and prosperity, wMch are strictly of a municipal character, the mie 
Is gênerai that a change of govemment leaves them in force untll, by direct 
action of the new govemment, they are altered or repealed;" clttng Insurance 
Co. V. Ganter, 1 Pet 542. 

It held specially that where laws thus left in force after the dates 
of cession reserved in one case a right of taxing certain property on 
the lands of the United States, and in the other case the right to 
recover damages for certain acts Of négligence committed on such 
lands, such provisions of law could be enforeed at any time after the 
cession. 

But thèse cases, nor any other décisions of the suprême court 
that I can find, do not go to the extent of declaring that the laws of 
a State passed after lands and jurisdiction over them hâve passed 
from the state to the United States, affect the inhabitants and busi- 
ness transactions of the ceded localities. Whether such subséquent 
laws do, is the principal question presented by the case at bar, and, 
in that respect, is a case of first impression. This question will, of 
course, be considered by me only with référence to the lands at Old 
Point Comfort, ceded by Virginia to the United States. In the 
course of its décision in the case of Eailroad Co. v. Lowe, supra, the 
suprême court says, (page 539, 114 U. S., and page 1002, 5 Sup. Ct. 
Eep:) 

"Where lands are acquired in any other way by the United States withln 

the limits of a state than by purchase with her consent, they wUl hold the 

lands subject to this qualification, [viz.] that if upon them forts, arsenals, ot 

other public buildings are erected for the uses of the gênerai govemment, such 

v.54F.no.4 — 39 
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ttul^dings, wlth their appurtemmces, as Instrumentallttes for the exécution of 
Itt^owers, wUl be free p^in any such interférence and jurisdlctlon of the Btate 
lui wëulddestroy or Impair iheirefifectlrè use for thepurposeedeslgned. • • • 
But when not used as such liistrumentalltles the le^latlve power of the state 
ovep the places acqulred -will he as finn and complète as over any other places 
wlthln thelr limita. As already stated, the land constltuting the Ft. Learen- 
worth Mllitary Réservation was not purchased, but was owned by the United 
States by cession from France many years before Kansas became a state; 
and 'Whatever poUtical soTerelghty and dominion the United States had over 
the place cornes from the cession of the state slnce ber admission into the 
Union. It not being a case where exclusive législative authorlty is vested by 
thé constitution of the United States, that cession could be accompanled by 
such conditions as the state mlght seô fit to annex, not Inconsistent wlth the 
free and effective use of the fort as a mllitary post" 

Ajid on page 542, 114 U. S., and page 1004, 5 Sup. Ot Eep., the 
courte after saying that over forts and arsenals not purchased by 
consent of a state, and over whiçh, therefore, exclusive jurisdiction 
is not conferred by the constitution, it can perceive no reason why 
the States should not by their own act grant législative authority 
and political jurisdiction to the United States, remarias that "such 
cession is necessarily temporary," and that the jurisdiction thua 
conferred can be exeroised by the United States "only so long as the 
places continue to be used for the public purposes for which they 
were acquired or reserved from sale. When tiiey cease to be thus 
used, the jurisdiction reverts to the state." 

I think it is clear f rom the foregoing récital that the jurisdic- 
tion of the United States over the territory held by them at Old 
Point Comfort is not the absolute, exclusive jurisdiction conferred 
by the fédéral constitution over places purchased by consent of 
States; but is such jurisdiction only as was conferred by Virginia's 
act and deed of cession. It would seeni to be equally clean 
that, except as to the parts of that territory not in actual us© 
by the fédéral government for military purposes, whether appro- 
prîated to other purposes or not, the jurisdiction of the state is con- 
current with that of the United States, and that such laws of 
Virginia as are not incompatible with those of the United States 
offecting that territory, and as do not conflict with the free 
use by the United States of the parts of the lajid actually used 
for mUitary purposes, are themselves in force, and constitute 
the rule of conduct for the government of ail inhabitants there who 
do not belong to the army of the United States. 

It is plain that the resolution of congress of March 3, 1887, relating 
to the Chamberlin Hôtel, and the act of assembly of Virginia of 
March 30, 1887, on the same subject, both treat this hôtel and its 
site as a diversion of that part of the cession obtained from Virginia 
by the United States from the purposes for which it was ceded. If 
so, what is the jurisdictional status of that hôtel? Haa it not re- 
verted to the state, to remain under its jurisdiction so long as it 
continues to be used for other than military purposes, subject to 
such laws of the state as do not interfère with or conflict with the 
free and fuU use by the United States, for military purposes, of the 
rest of the land ceded to and hdd by them at Old Point Comfort? 
If this be not the true jurisdictional status of the Chamberlin Hôtel 
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and îts site, it wbtild be very dîfflcult to conceire and to define what 
their status is. It seems to me to be a necessary and an inévitable 
conclusion tbat the Chamberlin property bas reverted jurisdictionâl-' 
ly to Virginia, subject to such continued control by tbe United States 
as may be necessary to the discipline of the military post and the ef- 
fective use of the post for military purposes. Subject to thèse limita- 
tions, it results that the laws of Virginia of a gênerai character, such 
as do not conflict with the purposes for which the United States hold 
the land at Fortress Monroe, are in force there, especially in the 
places, like the Chamberlin Hôtel, which hâve been appropriated to 
other than the military purposes for which only they were ceded by 
Virginia. If thèse conclusions be not true, then, except state laws 
more than half a century old, the hundreds of inhabitants engaged 
in civil pursuits and residlng at Old Point Comfort are living in a 
No-Man's Land, and, except in a criminal sensé, are as complète out- 
laws as if they were at Botany Bay. 

I am aware that the argumentum ab inconvenienti cannot be held 
to enact laws if they do not actuaJly exist; but when reason 
and legitimate statutory construction show that state législation 
is in force in places where, if not, there would be no law at ail, the 
inconvenience of holding otherwise cornes in aid of the adopted 
construction. Let me emphasize the fact that this décision goes no 
further than to hold that the gênerai laws of Virginia, other than 
criminal, which are not in conflict with those of the United States 
relating to forts, and which do not interfère with the military control, 
discipline, and use by the United States of Fortress Monroe as a 
military post, are in force at Old Point Comfort, and are especially 
in force in those parts and places at Old Point Comfort which hâve 
been appropriated to other than the military purposes of the United 
States. 

It is useless to discriminate the case at bar from that of Foley v. 
Shriver, 81 Va. 568, in which the suprême court of appeals of Vir- 
ginia held that an ordinary civil process of garnishment could not 
be served within the Soldiers' Home at Hampton. That land was ac- 
quired by pm-chase with Virginia's conisent and a cession of state 
jurisdiction, and the power of législation over it became exclusive 
in congress by force of the fédéral constitution. 

In a geographical sensé, Fortress Monroe is a part of Virginia, 
and of Elizabeth City county of Virginia. So far as Virginia has 
concurrent législative jurisdiction in the territory held from her at 
Old Point Comfort, that territory is part of Elizabeth City county; 
and under the laws of Virginia requiring wills, deeds, mortgages, 
and liens to be recorded in the clerk's office of the county court of 
the county in which they are to take effect, such instruments exe- 
cuted by inhabitants of Old Point Comfort are to be recorded in 
the clerk's offlce of Elizabeth City county court. The mortgage 
shown by the record to hâve been executed for the purpose of 
securing bonds sold for moneys employed in constructing the Cham- 
berlin Hôtel was recorded in the office of the clerk of the county 
court of Elizabeth City. Sundry liens of mechanics and material 
men were also flied within 30 days after the moneys claimed were 
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due, in the same office, for work and material put upon th.e building 
of tiie défendant Company, Tke law of Virginia (section 2483, Code 
1887) gives liens of tlie latter cïass priority orer mortgages of the 
class &st named, and this law must govem in the présent case. 

Such exceptions to the master's report, therefore, as claim priority 
for the liens for labor and material over the gênerai mortgages, and 
were filed within one month after the filing of the master's report, 
are sustained. 



KiNG et al. V. WOOTBN. 

(Circuit Court of Appeals, Filth Circuit. February 6, 1893.) 

No. 70. 

AppbaIj^Contempt Pbocbkdings — "Wha* Are. 

Certain property la the possession of tlie recelver of a fédéral court 
was levled on and sold for taxes by a state sherifC, and the purchaser 
replevied it from tlie receiver, who gave a forthcomlng bond. The re- 
celver then flled a pétition asklng the protection of the court appohitlng 
him, and after hearing It was decreed that the sale was nuU and void; 
that the sheriff and purchaser were la contempt of court; that they de- 
slst from any Interférence with the property; that thîe purchaser dlsmlss 
hls replevin action; and that the receiver pay ail taxes due the sherift. 
Eeld, tiiat this was merely a contempt proeeeding, from whlch no appeal 
vç^ould he, for the decree was only for the purpôse of protecting the pos- 
session of the recelver, and did not détermine the ultlmate rights of the 
purchaser. at the sale. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Mississippi. 

In Equîty. Pétition by W. H. Wooten, receirer, asking the pro- 
tection of the court agaiast T. O. King and Léo Lesser and others as 
to certain property seized and sold by them for state taxes. A de- 
cree was entered flnding respondents guilty of contempt, and enjoin- 
tng further interferertçe with the property. Eespondents appeal. 
Dismissed. . 

w. H. W'ooten was appointed recelver of a certain sawmiU and appurte- 
aances sltùated in Timica county, Miss., tn a suit styled Wooten & Tarrant vs. 
Frank Ingram Co. and others, pendlng in the United States circuit court for 
the western division of the northem district of Mississippi. Whlle the recelv- 
er was ia possession of this property by his agent It was levied upon and sold 
for taxes by T. O. King, the sherlfl of Tunica county, through liis deputy, 
W. A. SpratUn, and was purchtised by Léo Lesser. The receiver having re- 
possessed hlmself of the property immediately after the sale, Lesser replev- 
ied the same from him, and the receiver then gave a forthcomlng bond, and 
had the property again delivered to him. He then flled a pétition praylag 
the protection of the court and alleging that he was unaware of the tax 
claim untU the day following the sale; tliat he had subsequently made a ten- 
der of the amount of ail taxes and charges, with 25 per cent, ia addition, 
but that such tender was refused. The pétition also set forth the replevin 
proceedings, and averred that there was a fraudulent comblnation on the 
part of the purchaser and the deputy sheriff, to put the title m. the purchaser 
by means of the tax sale, and also that there were ample funds la the hands 
of the receiver to pay the taxes. The pétition prayed, among other thlngs, 
for a rule against the sheriff, hls deputy, the purchaser, and his agent, to 
show cause why they should not be attâched for contempt. The rule was 
granted, and after a hearing the court entered a decree ordertng and ad- 
Judglng as foUows: "(1) That sald sale be, and the same Is hereby, declared 
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null and void. (2) That sald T. O. Kîng, W. A. Spratlln, Léo Lesser, and E. 
Doherty, be, and they are ail declared to be, In contempt of tliis court. (3) 
That sald défendants do pay ail the costs of thls proceedlng, and deslst from 
any other or further interférence with any of sald property in the hands of 
said receiver. (4) That said Léo Lesser do dlsmiss the replevln suit brought 
agalnst sald J. K. Wooten, agent of the receiver, for said property in the cir- 
cuit court of Tunica coimty, Miss. After. he shall hâve so dismissed said 
suit, and the défendants hâve paid ail the costs of this proceedlng, they, and 
each and ail of them, shall stand acquitted of ail contempt of this court. It 
Is further ordered by the court that the clerk of this court do pay over to the 
sheriff of Tunica' county, Miss., the taxes— $77.08— due, as shown in the plead- 
Ings, which is a lien on said property, out of the money in his hands paid to 
him by said receiver for that purpose; and that défendants, who pray In 
open court an appeal to the next term of the circuit court of appeals, be and 
are now allowed sald appeal, and thirty days within whlch to tender their 
bill of exceptions." 

Calvin Perkins and T. J. Lowe, (Lowe & Cochran on the brief,) for 
appellants. 
W. V. Sullivan, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE^ 
District Judge. 

McCOEMICK, Circuit Judge. The first Une of the brief of coun- 
sel for the appellant concèdes that, if this is nothing more than a con- 
tempt proceeding, it should be dismissed. It is not disputed that 
the property in controversy had been taken possession of by the cir- 
cuit court through its receiver, the appellee, W. H. Wooten. There 
is some question raised about its being at the time leased under an 
order of that court, but this we consider wholly immaterial, as such 
leasing, if it had occurred, did not discharge the property from the 
custody of the court. The recognized mode of protecting property 
in the custody of the court is by treating as null ail attempts to with- 
draw it without leave of the court, whether by color of other légal 
process or otherwise than by order of the court in possession, and, 
when necessary, such possession is protected by proceedings to at- 
tach and punish for contempt ail persons who persist in attempting 
to disturb the possession of the law. This présents no difflculty on 
the question of taxes. The judiciary is a co-ordinate department of 
the government. The government is not at war with itself. Nor 
does any embarrassment anse out of the fact that the taxes claimed 
are state taxes, and the court holding possession is a national court. 
The national courts, as well as ail other departments of the national 
government, are charged to recognize, observe, and enforce the rights 
of the States, of which the national government is the ultimate judge 
and suprême guarantor. In this case the tax lien, like ail other liens 
on the property, would doubtless hâve received the attention due to 
it from the court on proper application, and the circuit court could 
not permit the property withdrawn from its possession In the man- 
ner attempted by the tax collector. The déclaration by the circuit 
court that the tax sale was void had relation only to the proceeding 
then before the court, the object of which was to protect the court'a 
possession of the property while engaged in settling the rights to it 
or liens on it under the issues joined or to be joined in the suit in 
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wMoh. appellee was appôinted receirèr: Tliis çroceedlng was clearly 
aicpiitçnipit proceedîiig; bnë'wliicli, in the very nature of the case, must 
l>e suioniary to be at aJl eÈfectiTe. ït was manif çstly not intended to 
conclude the ultimate rights of the purchaser at the tax sale, but was 
only 'to the effect and extent that he could not in thât way dispossess 
the reçeiver. We conclude, therefore, that the appeal must be dis- 
mîssed at the cost of the appellant, and it is so ordered. 



WHITNHÏ V. OITY OF NEW ORLEANS, (MAILHOT et al., Interveners.) 

(Circuit Court pf Appeals, Flfth Circuit Mardi 13, 1893.) 

No. 69. 

1. Attobnbt and Client— Compensation — Contingent Fbe. 

Where an attomey and client agrée that the fee in a pendlng suit shall 
be fixed by a référée, an award made after a suecessful terminatlon of 
the suit by an experlenced master familiar with the litigatlon, and con- 
firmed by the court, will not be disturbed as excesaye on appeal, unless In- 
justice cleârly appears; espedally when it was probably the intention that 
the fee should be contingent on success. 

8. Samb— Intbrbst. 

There is no error In allowlng tnterest on such an award when, at tht 
tlme it Is made, the cUent's claim has been reduced to Judgment, is then 
or very Boon coUectible, and Is bearing interest at the same rate. 

Appeal from the Circuit Court of the United States for the East- 
em District of Louisiana. Afaimed. 

Tho^. J. Semmes and John D. Bouse, for complàinant, appellant. 
Ernest fi. Ejuttschnitt, (Edgar H. Farrar and Benjamin F. Jonas, 
on the brief,) for interveners, appellees. 

Before PAEDEE and McOOEMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PAEDEE, Circuit Judge. After Myra Clark Gaines had succeed- 
ed in her litigation for récognition as the heir of Daniel Clark, other 
important and intricate litigation was necessary in order to secure 
any substantial fruits of her légal victory, and thereafter numerous 
suits were instituted by her against varions possessoi-s of the prop- 
erty acquired from the city of New Orléans, and formerly belongiag 
to Daniel Clark, to recôver the property and the fruits and revenues, 
thèse suits being generaUy denominated "The AgneUy and Mons- 
seaux Cases." In this litigation the Honorable E. T. Merrick and 
•Messrs. Fellows & Mills were solicitors for Mrs. Gaines. During its 
progress circumstances occurred which resulted in the retirement of 
the Honorable E. T. Merrick from the case, and the discharge, by Sirs. 
Gaines, of Messrs. Fellows & Mills, and the employment of John Eay, 
Esq., to represent Mrs. Gaines' interests. Before the cases were heard 
and detennined, Mr. Mills (the flrm of Fellows & MUls having been 
dissolved) was re-employed, his shortcomings, whatever they were, 
apparently condoned, and he continued to render services until final 
decrees were obtaiaed. As to compensation for services in this lit- 
igation, Mrs. Gaines and Mr. Mills disagreed, and the matter, by 
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agreement, was left to the arbitration of the Honorable William B. 
Woods, then circuit judge. After th.e apparently successful termi- 
nation of the litigation in the Agnelly and Monsseaux Cases, the prop- 
erty recovered being of comparatively small vaine, and the adjudged 
wrongful possessors poor or insolvent, a suit in equity was înstituted 
by Mrs. Gaines against the city of New Orléans to charge the city as 
warrantor, and responsible for ail Mrs. Gaines' claims, and Mr. Mills 
was the solicitor who was employed, and who ffled the bill of com- 
plaint in the case No. 8,825 of the docket of the United States cir- 
cmt court for the eastem district of Louisiana, in which case the in- 
tervention now in hand was flled. 

On the day on which the bUl was filed the complainant, Mrs. 
Gaines, and her solicitor, Mr. Mills, entered into an agreement as 
follows: 

"It is hereby agreed between Myra Clark Gaines and Wm. Eeed Mills that the 
amount of £ees to be allowed and pald by Mrs. Gaines to said Mills for pro- 
lesslonal services as her attomey and solicitor in the certain suit in cbancery 
about to be Instituted by her against the city of New Orléans la the United 
States circuit court for thls district, shall be determined and flxed by Judge 
E. G. Bllllngs, or, in case of hls death, by his successor in ofBce. The amount 
to be named to be a flxed sum to be pald by a percentage, to be also flxed 
by Judge Bllllngs, or his successor, untll the payment amounts to the sum 
flxed. Thus done and slgned in duplicate In the city of New Orléans, thls 7th 
of August, one thousand eight hundred and seventy-nlne. [Slgned by the 
parties and the witnesses, W. H. Wilder and John O. Eve.]" 

The suit was conducted by Mr. Mills to a final decree in the cir- 
cuit court, Mrs. Gaines recovering in that court a decree against the 
city of New Orléans for nearly $2,000,000. 17 Fed. Eep. 36. An ap- 
peal having been taken by the city of New Orléans, Mr. Mills remaiiied 
in the case attending to the various détails up to the death of Mrs. 
Gaines. After the death of Mrs. Gaines, her représentatives secured 
the services of other and more distinguished counsel, and Mr. Mills 
was practically retired from the case. He, however, attended on the 
argument before the suprême court, and, though not recognized by 
the counsel for Mrs. Gaines' représentatives, submitted a very lengthy 
brief, ail of which is reproduced in the record. After the death of 
Mrs. Gaines, and in June, 1890, Mr. MUls made application to Judge 
Billings for a provisional award of compensation, whereupon Judge 
BiUings entered the following: 

"United States Circuit Comi;, Eastem District of Louisiana. 
"Myra Clarli Gaines versus Tlie City of New Orléans. No. 8,825. 

"Mrs. Myra Claris; Gaines and Mr. William R. MUls having by an agreement, 
a copy of which Is hereto annexed, left to me the décision as to how much 
his fee should be for vphat he did as solicitor tn this cause, there belng, as 
yet, no final judgment, but Mr. Mills feeling the necessity for a provisional 
award, after hearing Mr. MUls, and Mr. T. J. Semmes and Mr. J. D. Rouse 
for the helrs of Mrs. Gaines, I hereby flx the amount which he is to be en- 
titled to out of the judgment in said case, when it becomes final and is col- 
lected, at twenty-flve thousand dollars, ($25,000,) not Intending to flx the 
whole amount of hls fee, which is to be determined when there is a final 
judgment In the cause, but to flx the lowest amount to which he wUl be en- 
titled to be paid out of the judgmait wheh final and collected. 

"June 24, 1890. 

[Slgned] «Edwards C. BJlllnsB." 
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The mattêr of compensation fo Mr. Mills remained in this shape 
until after th.e décision of the suprême court, reported in 131 U. S. 
191, 9'Sup. (5t. Eep. 745, whicb. réduced the amount of Mrs. Gaines' 
i-ecovery to tliie sum of f 576,707.92, with. interest at 5 per cent, from 
Jaiiuary 10, 1881, subject to certain déductions, wlien Mr. Mills, 
in prbper person, mored for a rule upon the h.eirs of Mrs. Gaines to 
Ao-W cause why His fee should not be determined and flxed by 
Judgé BîUings. TMs rule was, after due proceedings, made abso- 
lute, whereupon, on motion of tiie counsel for tbe défendants in the 
rule, not Opposed, it was ordered that the matter be referred to a 
master in chancery to take évidence, and report to the court without 
uimecèssary delay. The master, after taking évidence, reported to 
the court titiat Mr. Mills was entitled to the sum of $66,600 and costs. 
Exceptions were filed by both parties to the report of the master, 
but it was conflrmed by the court, and a decree rendered in ac- 
cordance with the report. From this decree so rendered, William 
Wallace Whitney, administratot, prosecutes this appeal, and makes 
the following assignments of error: 

"(1) The court erred in proceeding to try this raie, taken on 22cl Apiil, 
1891, by William Reed MUls, and referring th© same to a master to take tes- 
timony and report thereon. The clalm of said MUls, 11 sustalnable at ail, 
Bhould hâve been presented by tadependent bUl or ta an Independent suit. 
(2) The court eired in proceeding to a decree alter the death of said Wil- 
liam Reed MUls before the cause was revlved by proper proceedings for that 
purpose at the instance of his représentatives. (3) That the court erred in 
allowihg Interest on the Claim of said Mills. (4) The court erred la allowing 
said Mills a lien on a final decree which he never recovered. (5) The cour» 
erred in allowing said MiUs, as cojnpensation for his services, the amount re- 
ported by the master, because the master la making said allowance violated 
thé ' pjrinciples stated in his report (6) The court erred in confirmlng the 
iBaster's report and rejecting the exceptions to said report, flled by com- 
plainant, because the allowance should not hâve exceeded $40,000. (7) The 
,court erred in treating the compensation of Mills as a contingent fee." 

Of thèse assignments of error only the 3d, 5th, 6th, and 7th are 
ùrged in this court, and of thèse the 5th, 6th and 7th may be con- 
sidered together, as they ail relate to the main contention of the 
appellant that the allowance to Mills in the circuit comrt is excessive. 

The amount allowed was practically fixed and determined by the 
Honorable E. 0. BUlings, who, by the original agreement of the par- 
ties, was an amicable compounder, and whose finding, if he had made 
one under the agreement, would hâve been final between the parties, 
and could not be attacked except for fraud. 

The amount allowed was also determined by the circuit court, un- 
der whose supervision the services were rendered, after a hearing 
and investigation before an experienced master, who, from pré- 
viens investigations in the Gaines Case, was familiar with the ex- 
tgnt and character of the intervener's services, and whose favora- 
ble report for the amount allowed is, in our opinion, sustained by the 
eVidence offered on the hearing. The original agreement between 
Mrs. Gaines and Mr. Mills leaying to Judge Billings to détermine and 
flx the compensation of Mr. Mills is susceptible of two constructions, 
— as to whether the fee to be allowed was to be a certain flxed and 
determined fee; payable at ail events; or a contingent fee, dépendent 
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upon the results of the litigation. Theorder givenbyJudge Billings, 
making the provisional allowance, in 1890, goes far to show that hi j 
construction of the agreement was that the fee was to be contin- 
gent, at least so far as to dépend upon the final judgment in the case. 
Mills' construction of the agreement evidently was that the fee was 
to be a contingent one ; and the circumstances of the case aU point 
to the same conclusion, because îlra. Gaines was notoriously in- 
volved, if not insolvent, and her counsel weU understood that the 
payment of fées in that case depended upon success, — no recovery, 
no fee. If the proper construction of the contract is that the fee 
was to be contingent, then the évidence in the record seems to sus- 
tain the mastei*'s report beyond any reasonable question. On the 
other hand, if the agreement between the parties, properly con- 
strued, contemplated a fixed, deflnite fee to Mr. Mills, payable with- 
out référence to the resuit of the suit, upon a quantum meruit, 
then, considering the évidence, together with the fact of the circuit 
court's indorsement, we are unable to say that the amount ajloiived 
by the decree appealed from is excessive to such a degree as wonld 
warrant a reversai, based, as such reversai must be, largely on our 
individual opinions. 

Appellate courts are generally not disposed to disturb the flndings 
of lower courts in the matter of compensation for services of trus- 
tées, solicitors, receivers, and masters rendered in the con^uct of lit- 
igation in said courts, whether based on. flndings of masters or ver- 
dicts of juries, unless injustice clearly appears, for the reason that 
the court below should hâve considérable latitude of discrétion on 
the subject, since it bas far better means of knowing what is just 
and reasonable that an appellate court can hâve. Seé Trustées v. 
Greenough, 105 U. S. 527-537; Cowdrey v. Railroad Co., 1 Woods. 
341; Head v. Hargrave, 105 U. S. 45. 

As to the allowance of interest from judicial demand, complained 
of in the third assignment of errer, we need only notice that at that 
date, April 22, 1891, the amount of the decree in favor of Mrs. 
Gaines against the city of New Orléans was definitely ascertained. 
was then, or very soon after, exigible, and was bearing interest at the 
same rate as allowed in the Mills decree. 

For ail of thèse reasons, we are of the opinion that the decree of 
the cii'cuit court should be aflSrmed, and it is so ordered. 
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(Circuit Court, W. D. Texas, Austin Division. March 21, 1893.) 
No. 2,219. 

ALIBNS— NaTXTKALIZATIOÎî — HUSIÎAND AND WlFE. 

A citizen of Illinois, wlio entered the military service of Texas, as s 
volunteer, in her war of iadependence, after ttie adoption on November 7, 
1835, by the convention, of the déclaration promislng cltizenshlp and dona- 
tions of land to volunteers, and who died in her service In 1836, became» a. 



618 FEDKHAL EEPOBTEE, VOl. 54. 

dttzen of Texas, and Mb wlfe's cltlaenshlp followed hls, although she never 
came to 'Sei^aa. 

i. Dbscbnt and Distribution— Texas Bountt Lands. 

By an àct passed February 13, 1858, the Texas législature authorized 
the issulig of a land certiflcate to such volunteer, by name, and his heirs 
and assigna, for services rendered In the army. Hdd, that the question of 
heirship to the land was govemed by the law of descent and distribution 
in force at the tlme of the volunteer's death* 

t. SaME — COMMUNITY PrOPERTY. 

The property acquired under the above grant was the communlty propep- 
ty of the volunteer and his wife, and not the separate estate of the former. 
Nixon V. Oattle Co., lô S. W. Bep. 580, 84 Tex. 408. 

1 Bamb— Patents— Inception of Titlk. 

The passage of the above act, granting the certiflcete, was la fulflllment 
«nd discharge of the state's preexlsting obligation to the volunteer; and 
hence the right to bounly lands dld not orlginate with the act granting 
a certiflcate, but the volunteer's title had its hiceptlon during his lifetime, 
although the patent was issued after Iiis deatii. 

S. SaMB- GbMMUNITY PrOPBRTY— RiGHTS OF SuRVIVOR. 

In the absence of debts and ail other proper charges against the com- 
munlty estate, upon the death of one of the spouses a one-half interest in 
the communlty property vests absolutely in the survivor, and the remain- 
log half passes to the heirs of the deceased. 

8. Samb— Equitable Inteekst. 

The interest whichi the volunteer's wlfe acquired in the communlty 
property was of an équitable nature, the légal title to the whole having 
passed to the husband. HUl v. Moore. 62 Tex. 610, followed. 

î. Samb — Who are Hbirs—Spanish Law. 

Under the Spanlsh laws in force in Texas in 1836, a wlfe could not be 
heir to her busbaud, and under no circumstances could succeed to his 
separate property, except to the marital one fourth when neoessary as a 
relief against poverty. 

8. Fbdebai, Courts— Légal and Equitable Causes. 

In the fédéral courts the distinction between légal and équitable pro- 
ceedings is strictly malntalned, and the action of trespass to try title 
cannot be sustained upon an équitable title, but the party must seek her 
rémedy in a court of equlty. 

At Law. Action by Augusta Kircher against B. G. Murray and 
others to recoyer land. On exception to the answer. Exceptions 
overruled. 

West & CJochran and Floyd McGown, for plaintiff. 
D. W. Doom, for défendants. 

MAXEY, District Judge. Suit at law in th.e ordinary form of tres- 
pass to try title is brought by plaintiff to recover of défendants 433 
acres of land. The questions submitted to the court for détermina- 
tion arise upon exceptions interposed by the plaintifE to the foUowing 
answer of défendante: 

"Now corne the défendants in the above-styled cause, and, for answer to 
the plaintlff's pétition, say that plaintiff ought not to recover in this behalf, 
for that the plaintiff has no tiUe to or rlght of possession of the land de- 
scrlbed in her pétition, in this: that the land la controversy tn this suit was 
located and siu-veyod under and by vlrtue of vmlocated balance certiflcate 
No. 20/160, being a balance of certiflcate No. 81/201, whlch issued on the 
20th day of February, 1874, in Ueu of certiflcate No. 224, whlch issued to 
Gustavus Bimson on March 14, 1860, upon the certiflcate of Edward Clark, 
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commlssloner of clalms for Texas, dated Septèjnber 11, lS58, and No 4/13, 
thls certiflcate belng glven to Gustavus Bunson lii ax:cordancie with an act of 
the législature of tlie state of Texas, dated February 13, 1858, which act 
provides that 'the commissioner of clalms be* and he is hereby, authorized 
to issue the followlng named land certlficates, that is to say: * * * Gus- 
tavus Bunson, 960 acres, bounty for service in army, 1835-1836,' etc., and said 
land was patented to 'Gustavus Bunson, his heirs or assigns,' July 14, 1876. 
That sald Bunson died. Intestate and wlthout Issue, in Texas, in February, 
1836, ia the service of the Texas army, vmder the command of Col. Grant 
or Johnson, and the plaintiff, Augusta Klrcher, was hls wif e at the time of 
his death, and had been lils wife since 1834; and the plalntlff clalms that she 
is heir at law of said Gustavus Bunson, and Inherlted hls sald right acqulred 
as aforesald to 960 acres bounty lands; and tha,t sald bounty land warrant 
became her property on its issuance, as aforesald; and that the patent is- 
sued thereon, as aforesald, vested tltle to the land In controversy in her; 
but the défendants say that If the plalntlff would hâve been the heir of sald 
Intestate had she been a citizen of Texas or Mexico at the tlme of sald Bun- 
son's death, (wlilch is not admitted, but denled,) that the facts are that Gus- 
tavus Bunson vyas not a citizen of Mexico when plalntlff married in the year 
1834; that he was then a tesldent citizen of the coimty of St. Clair, in the 

State of minois; and that he left there on, to wit, the day of Sep- 

tember, A. D. 1835, to go to Texas, to offer hls services as a surgeon to the 
Texas revolutlonary army, nor was she (the plalntlff) then a citizen of Mexi- 
co, but was a citizen and résident of St. Clair county, Dl., and an allen to 
Mexico and Texas; that she never came to Texas or Mexico, and never 
was naturallzed as a citizen of Texas or Mexico,— wherefore défendants say 
that, at the time of the death of sald Bunson, the plalntlff was an alien 
as to Mexico and Texas, and was Incapable of mheriting the rlght to land 
which her husband had acqulred by reason- of hls service and death as a 
soldier, as herelnbefore stated, and the fact that she ceased to be an alien 
In 1846, by the annexatlon of the republic of Texas to the United States 
of America, she being then, and having been since 1834, a citizen of 
the State of IlUnols, could not operate to confer any right on her as an heir 
unless she had been quallfled to become an heir of Bunson at the time of 
his death, and when descent, of the right In virtue of which the land is 
titled, was cast. 

"(2) And, further answering In thls behalf, the défendants say that if those 
who were aliens at the time of the death of sald Gustavus Bunson, but who 
would hâve been his heirs If they had then been citizens o* Texas, were en- 
rltled to sald bounty warrant and the lands loeated and patented thereby, 
yet the plaintiff bas no title, for tiiat prior to the deàth of sald Gustavus 
Bunson his father had dled, but not hls mother, and the said Gustavus 
Bunson, who dled wlthout Issue, left surviving him at the time of hls death 
his mother, Charlotte Bunson, and only two brothers, Cari and George, and 
ao half-brother or half-slster or descendants of such; that sald Charlotte B\m- 
son and Cari Bunson were citizens of the empire of Germany at the death 
of Gustavus Bunson, and remaJned such until their respective deaths; that 
George Bunson was a citizen of the state of Illinois at the time of the death 
of Gustavus Bunson, and remained such until his death; that Cari Bunson 
dled Aprll 2, 1839, leaving Issue who hâve ever since remained citizens of 
the empire of Germany; tliat Charlotte Bunson dled December 2, 1847, leav- 
ing George Bunson and the issue of Cari Bunson surviving her; that George 
Bunson dled durlng the year 1872, leaving issue surviving him, and the de- 
fendants hâve a regular chahi of tltle from ail the Issue of Cari Bimson and 
George Bunson down to the défendants,— wherefore the défendants say that 
the légal tltle to the land in controversy is vested In them under the patent 
Issued for the land in controversy to Gustavus Bunson; that, under tho 
Spanlsh law in force in Texas when sald Gustavus Bmison dled, hls surviv- 
ing wife was not the heir of elther the separate property of the husband or 
his interest in the communlty property, whether there was issue of the mar- 
rlage or not And the défendants further say that, if the right to lands ac- 
qiiired by sald Gustavus Bunson was communlty property between him and 
hls sald wife, (Which is not admitted, but denled,) that the légal title to the 
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whftle of the land In contrqversy waa veated by sald patent In the hoirs 
of Gustavus Btinson, and tbe platatlff caamot malntaln her cause of action 
at.la^;w on an équitable Interest In the lajid In controversy growlng eut of 
her community rights, If ajiy she ever had. 

. "(3) And the défendants, further answerîng in this behalf, say that plalntiff 
ought npt to.have or malntaln her sald suit against thèse défendants because 
of any interest she may hâve been entltled to by reason of the taût that she 
was the -wife of Gust^vus Bunson, for that she never came to Texas, or set 
up any c]alm to the rights acquired by her said husband, and never paid any 
taxes on the land in controversy, or otherwlse gave notice of her clalm, and 
the défendants, more than forty years after the death of said Gustavus Bun- 
son, In good falth and without notice of plaintlff's clalm now asserted, and 
wlthout notice that Gustavus Bunson. was ever niarried, purchased the land 
in controversy from the sald issue of Garl Bunson and the said issue of 
George Bunson, paying full value therefor, and recelving good and sufficient 
deêds tberefor; that sald issue of Cari Bunson and George Bunson were 
vested wlth the légal title to the land in controversy by virtue of said patent 
to the lielrs of Gustayua Bunson, ^ and neither sald patent nor the bounty 
land warrant on whiçh It was issued contatued any f act whlch should hâve 
put Refendants on hiqulry as to sald Gustavus Bimson having ever been a 
màrried man; that the commlssioner of ciaims of the state of Texas treated 
sâJd Bunson as a single man, by issuing to his heirs a land head-right certifl- 
cateior only one third of a league. Wherefore défendants pray that plalntlff 
Sihouldii.take notiiing by her suit, and that défendants should be adjudged 
to gp hence, and recover of. the plaintiff ail costs in this behalf expended." 

Tiie exceptions are as foUows : 

"(1) j,t, appears from sald answer that in February, 1836, when he was 
killed,; Gustavus Bunson was a résident citizen of the repubUc of Texas, 
àuji left survivlug hinj. his wldow, Augiista (Bunson) Kircher, plaintiiï in 
this suit, wiiose résidence, in contemplation of law, was wlth her husband, 
Gustavus Bunson, in the republlc of Texas; and, it further appeartng from 
said açtswer that said Gustavus Bunson left no relations who could talce 
under, the Spanish law, his heirs being aliens, the plaintiff in this suit, nnder 
the Spanish law, became his heir, and as such is entitled to recover the 
land in controversy. Wherefore she says that so much of said answer as sets 
up helrshlp of défendants and aUenage of tMs plalntlff is Insufficient, and 
ought to be stricken out. 

"(2) So much of défendants' answer as sets up that plaintlff's claim is an 
équitable title ought to be stricken out, because, as appears from said answer, 
Gustavus Bunson died leaving plaintiff as his surviving wife; and, under the 
law in force, plaintlff's community interest vested in her absolutely, as a 
légal title, as much as though she had been an heir, and taken by descent. 

"(3) So much of défendants' answer as sets up the plea of innocent pur- 
chaser for value, and without notice of plaintiff's title, in behalf of défend- 
ants, Is insufficient, and ought to be dtricken out, because— First. The 
Içgal title to the land In controversy is in plaintiff, as the heir of G. Bunson, 
deceased: Second. If the title to the entire tract Is not in plalntlfC, then, 
she haying siu-vived her husband, the légal title to one half the land, her com- 
muiiity jnterest therein, prior to his death, vested in her absolutely, and 
nelthér the légal nor apparent title was in thèse défendants. Third. Said 
dpfepjse is enforçeable, and can be determined only by the rules appUcable to 
the rights of a bona fldé purchaser, as prescribed in courts of equity, and can- 
not properly be pleaded as a défense upon the law side of the docket of this 
honorable covfft." 
' i 
l.,It is elementary law that the plaintiff cannot, in a suit of this 
character, rely upon the weakness of the title of her adversary, but 
she must recover, if at ail, upon the strength of her own title. 

2. The status of héirship, as the question aflects the plaintiff and 
tlié mother and twO:Suryiving brothers of Gustavus Bunson, is fised 
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by the laws i :i force at tte date of Gustavus Bunson's death.. Thelr 
capacity to take as heirs is measured and govemed by tke laws of 
descent and distribution in force at that time. Lee v. Smith, 18 Tex. 
142; Goodrich V. O'Connor, 52 Tex, 375; Hornsby v. Bacon, 20 Tex. 
556. 

3. At the date of Gustavus Bunson's death, February, 1836, he 
should be regarded as a citizen of Texas, under a libéral interpréta- 
tion applied to the eighth subdivision of the "Déclaration of the Peu- 
ple of Texas in General Convention Assembled," adopted November 
7, 1835. That subdivision is in the following language: "(8) That she 
will reward, by donations in land, ail who volunteer their services in 
the présent struggle, and receive them as citizens." 4 Sayles' St. 
Tex. p. 138. The averments of the answer are that Bunson left Illi- 
nois for Texas in September, 1835, to offer his services as a surgeon in 
the Texan anny, and that he died in the service, in February, 1836. 
The meaning of the averment plainly is that Bunson was a volunteer 
in the service of Texas at his death; and the eighth déclaration of the 
gênerai convention should be so construed as to confer upon him the 
rights of citizenship. Gustavus Bunson being at the date of his death 
a citizen of Texas, the plaintiff, who was tlien his wife, was also, in 
contemplation of law, a citizen of the republic, notwithstandiag she 
resided in Illinois. Éepublic v. Young, Dali. Dig. 466; Russell v. 
Randolph, 11 Tex. 460; Cléments v. Lacey, 51 Tex. 150. 

It is insisted by counsel for the plaintiff that the mother and broth- . 
ers of Gustavus Bunson, who were aliens at the time of descent cast, 
and who never in fact became citizens of Texas, were not capable of 
acquiring by tnheritance the estate of Gustavus, because of their 
alienage; and this contention is supported by HoUiman v. Peebles, 
1 Tex. 673; Yates v. lams, 10 Tex. 168; Blythe v. Easterling, 20 Tex. 
565; Hornsby v. Bacon, Id. 556; Warnell v. Finch, 15 Tex. 164; Mc- 
Gahan v. Baylor, 32 Tex. 790; McKinney v. Saviego, 18 How. 235; 
Middleton v. McGrew, 23 How. 45. Contra: Sabriego v. White, 30 
Tex. 576, dissentiug from McKinney v. Saviego, supra; Hanrick v. 
Patrick, 119 U. S. 156, 7 Sup. Ct. Kep. 147; Settegast v. Schrimpf, 
35 Tex. 323; Andrews v. Spear, 48 Tex. 567; Hanrick v. Hanrick, 54 
Tex. 101, 61 Tex. 596, and 63 Tex. 618. See, also, Hammekin v. Clay- 
ton, 2 Woods, 336; Williams v. Bennett, (Tex. Civ. App.) 20 S. W. Rep. 
856; PhUlips v. Moore, 100 U. S. 208; Airhart v. Massieu, 98 U. S. 
491. Whether the disposition of a particular case should be con- 
troUed by Yates v. lams and others of that class, or by the later 
cases cited, as in conflict therewith, involves a problem of difBicult 
solution, when, as in the présent case, aliens, who never become citi- 
zens of Texas, claim under a volunteer soldier, who died in the service 
prior to the adoption of the constitution of the republic, March 17, 
1836, and previous to the Déclaration of Independence, March 2, of 
that year.- The conclusion reached by the court, however, on other 
vital issues of the présent controversy, combined with the admitted 
principle that the plaintiff must maintain her cause on the inhérent 
strength of her own title, whether that of défendants be valid or void, 
renders it unnecessary to pass deflnitely upon the question in this 
suit; but my inclination is in the direction of holding that the mother 
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andbrothers of Bunson should nqt be debarred from the inheri tance 
simply beçkusjBUiey were allens. 

4 As à citiiçn of Texas and the wife of Grustavus Buiison, what in- 
terest did plaintiff acquire in the land in cbntroversy ? Bef ore gÎTing 
a direct ans#er to this question, the trUe character of the property 
itself must be determined. Was it the community property of Bun- 
son and wife, or did it form part of Bunson's separate estate? The 
certificate which issued to Bunson is knOwn as and termed a "bounty 
warrant," and the land surveyed and patented by rirtue thereof as 
"bounty land." Todd v. Masterson, 61 Tex. 622. The act of 1858, in 
terms, authorized, as before Observed, a certificate to issue to Bunson 
for "960 acres bounty, for service in 1836." The passage of the act 
of 1858 was in fijlfllhnent and discharge of a pre-existing obligation 
resting upon the state in virtue of laws enacted prier to titie thne the 
Tolunteers entered the service of the republic, or contemporaneously 
there^ith; and that act was but a reaçknowledgment of the prior 
rightis of such volunteers. See Goldsmlth v. Herndon, 33 Tex. 710. 
The eîghth subdivision of the déclaration of the gênerai convention, 
adopted ÏTovember 7, 1835, above referred to, flrst offered a donation 
in lànds tù induce persans to volunteer in the service; and, while it 
is dlfficult to indicate the précise législative act nnder which Bunson 
was originally entitled to 960 acres of bounty lands, it is thought 
that his right thereto may hâve had its origin in sections 5 and 10 of 
the ordinance of December 8, 1835, which illustrâtes the good faith 
of the struggling republic in making the promise of donations of land 
to volunteers, as embodied in the eighth subdivision of the déclara- 
tion by the gênerai convention. 1 Pasch. Dig., arts. 4037-4039. 
See, also, articles 4057, 4058. It is thus seen that Bunson's right to 
bounty lands did not originate with the act of 1858, but is clearly 
traceable to pre-existing laws, which, upon familiar principles, should 
be held to constitute a contract between the gôvernment and the vol- 
unteer who availed himself of the beneflts of their provisions. 

This view of the question was doubtless présent in the mind of Mr. 
Justice Gaines when he prepared the opinion in Nixon v. Cattle Co., 
84 Tex. 408, 19 S. W. Rep. 560. In that case the question was 
whether a bounty warrant, and the land thereby patented, formed 
part of the community estate. The learned justice clearly draws the 
distinction between a right to land acquired by onerous title and a 
pure donation; and holds that the bounty land was the common prop- 
erty of husband and wife. In Nixon's Case (at pages 410, 411, 84 
Tex., and page 561, 19 S. W. Eep.) it is said by the court: 

"The face 61 the certificate indicates that It was granted by vlrtae of the 
tenth section of tjie ordinance of December 5, 1835, passed at San Felipe. 
That section offered a bounty of 320 acr^s of land for volimteers In the 
aiîxiliary corps for three months' service. Pasch. Dlg. art. 4039. The right 
acquired by virtue of that ordinance was clearly acquired by onerous tltle, 
and belonged to the volunteçr and hls wife as common property, provlded he 
had a wife at the time of the acquisition. The donations granted to those 
who partlclpated In the battle of San Jadmto and to others by the axA of 
December 31, 1836, were not in discharge of any légal obligation, but were a 
gratultous bounty extended by the rei»ubllc In grateful récognition for 
services wlilch had already been rendered. The latter are properly held the 
separate property of the granteea. Ames v. Hubby, 49 Tex. 705." 
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But ît is said by counsd for défendants that the décision in Nîxon'a 
Case is predicated upon a misapprehension of tlie Spanish law as it 
existed in 1836, and is in conflict with Ames v. Hubby, snpra, and 
Fisk V. Flores, 43 Tex. 340. Wben tlie two cases last named are 
caref ully considered, the conflict is regarded as apparent, ratlier than 
real. Tkas, Mr. Justice Moore, In Ames v. Hubby, seems to imply 
tliat a grant made to one of the spouses during mamage, in fulflll- 
ment of an antécédent promise, would not be the separate estate of 
the grantee. After defining community property (49 Tex. 710) to be 
"that acquired by husband or wife by onerous title, while that which. 
is acquired by either of the spouses by gift, devise, or descent is the 
separate property of the heir, donee, or derisee," he proceeds: 

"Now, the very language of thls statute Imports a direct glft. It was not 
a grant In fulflUment of an antécédent promise or undertaMng, as was the 
fact in the case of Goldsmith v. Hemdon, 33 Tex. 705." 

There was no previous obligation on the part of the state to donate 
lands to those who participated in the battle of San Jacinto, and 
the grant construed in Ames v. Hubby was therefore a mère gratu- 
ity for meritorious services rendered, and properly held to be the sep- 
arate estate of the donee. In Ames v. Hubby, Mr. Justice Moore bas 
this référence to Fisk v. Flotes : 

"But even had the grant of thèse certlflcates been made to remunerate those 
to whom they were Issued for services rendered, they would still be separate 
property of the donee. In the case of Fisli v. Flores, 43 Tex. 340, we had 
occasion to examine thls subject somewhat at length, and we found it laid 
down by the highest authority that a donation In rémunération or compensa- 
tion for services by one of the spouses is not a part of the community prop- 
erty. Says Eschriche, [Dicclonarlo de Legislacion, p. 367:] 'Remunerative 
or compensatory donations which are made to one of the consorts for bis or 
her Indivldual merits form no part of the community estate;' and that which 
the husband acquires by mUltary service, and the rewards bestowed upon 
him by the govemment for such services, is his separate property." 

It may be easily understood how a donation in rémunération or 
compensation for services rendered by one of the spouses, and how 
property acquired by the husband as a reward for military service, 
are the separate estate of the donee, when there was no prier con- 
tract between the parties for rémunération, and no previous obliga- 
tion resting upon the donor to make the donation or reward the sol- 
dier; and it is believed that, when this distinction is observed, there 
wUl be found to exist no real conflict between the authorities. It is 
upon this principle, it is thought by the court, that grants made by 
the king of Spain to one of the spouses were held to be separate prop- 
erty, (lYique v. Hopkins, 4 Mart. [N. S.] 212 ;) and that certain Mexi- 
can grants made to the husband in California, prier to her admission 
as a state of the Union, were construed to be simple donations, and 
therefore no part of the community estate, (Scott v. Ward, 13 Cal. 
459.) In thls connection it may be noted that the courts of this state 
hâve uniformly regarded lands patented by vlrtue of head-right cer- 
tificates, (Parker v. Chance, 11 Tex. 513,) lands acquired by the hus- 
band through the grant of préemption, (Allen v. Harper, 19 Tex. 
501,) and grants of land to married men under the colonîzation laws 
(Yates v» Houston, 3 Tex. 433; WUkinson v. WUkinson, 20 Tex. 237) 



624 FBDEKA.L REPORTEE, Vol. 64. 

as community property. It Is a fondamental proposition, says Mr. 
Justice Moore, in Ames v. Hubby, supra, "tliat community property 
is that acquired by husband or wife by onerous title." See, also, 
Scott V. Ward, supra; Johns. Civil Law, marg. p. 57; Sckm. Civil 
Lavp, p. 13, c. 14, § 1; Yates v. Houston, supra; 5 Nov. Eec. tit. 4, 
law 11, bk. 10; 2 Alvarez, 109; 1 White, Eecop. p. 61; Wilkinson 
V. WUkinson, supra. "By 'onerous title' ^vas meant," says the court 
in Scott V. Ward and Yates v. Houston, "that which. was created by 
valuable considération, — ^as, tbe payment of money, the rendition of 
services, and the likç, — or by the performance of conditions, or pay- 
ment of charges to which the property was subject." 

Keferring to bounty warrants and bounty lands, Mr. Justice Stay- 
ton, in Tpdd v. Masterson, supra, says they were properly so termed, 
"for the lands were 'a premium offered or given to induce men to en- 
list into tlie public service;' an extra compensation offered by the 
government to those persons who should enlist and faithfuUy dis- 
charge the duties of a soldier in the war then pending." By IVIr. 
Bouvier, "bounty" is deflned to be "an additional benefit conferred 
upon, or coïhpensation paid to, a class of persons. It differs from a 
'reward,' which is usually applied to a sum paid for the performance 
Of Some spécifie act to some person or persons. It may or may not 
be a part of a contract Thus, the bounty offered a soldier would 
seem' to be a part of the Considération for his services." The bounty 
offered by the ordinances mentioned to induce persons to serve in 
the army of Texas formed pai't of the considération to be paid for 
their service, and the republic was in honor and duty bound to ful- 
ffll her part of the contract when thé volunteer had discharged the 
duty deyolving upon him. ,The bounty warrant, therefore, and the 
bounty lands granted to Bunson by the state, were not a mère dona- 
tion for meritorious services performed. They were issued and 
granted in the discharge of a solemn obligation imposed by laws an- 
tedating by the period of 23 years the act of 1858, and constitute a 
part of the common property of Bunson and his wife, the plaintiff 
herein. ' 

The land forming part of the community estate, the question re- 
curs, what interest did the plaintift acquire therein upon the death of 
her husband? It is uimecessary to refer to Spanish authorities or the 
décisions of our own coiu-ts in support of the weU-accepted proposi- 
tion that, ia the absence of debts and ail other proper charges against 
the community estate, upon the death of one of the spouses, a one- 
half interest in the community property vests absolutely in the sur- 
vivor, and the remaining half passes to the heirs of the deceased. 
The plaintiff, therefore, was entitled, at Bunson's death, to one half 
of the land in controversy, by virtue of her community right Did 
she, or could she under any circumstances, assuming that her husband 
left neither descendants, ascendants, nor collatéral relations capable 
of taking as heirs, inherit, under the Spanish law then of force, the 
remaining half of the community, which at his death formed part of 
Bunson's separate estate? After giving thls question attentive con- 
sidération, the conclusion reached by me is that the adjudications of 
the Texas courts résolve it against the right of the wife to inherit her 
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husband's estate. Under some circnmstances she succeeded to th.e 
marital fourth. But that feature of tlie présent case may be elimi- 
nated, as the claim of plaintiff is not asserted to the fourth "as a re- 
lief against poverty." Sh.e claims the right to take the separate es- 
tate of Bunson (the other one half of the community remaining at hi» 
death) as his heir. In Babb t. Carroll, 21 Tex. 771, the suprême 
court, speaking through Mr. Justice Hemphill, says: 

"L. X. The law (Nov. Rec. 1, tit. 22, lib, 10) declared that, where there 
were no heirs, ascendants or descendants, the property of the deceased 
should gO to the treasury. There were prevlous laws whlch secured the sur- 
viving husband or wlfe in the succession of the deceased, under certain con- 
tingencies. The law (Nov. Rec. 11, tit. 2, lib. 4) of the Fuero Jurgo, which 
gave the inheritance to the surviving husband or wife when there were no 
other relations of the deceased to the seventh degree, and the law (6 Nov. 
Rec. tit. 13, pt 6) by which the surviving husband or wlfe succeeded to the 
estate, when there were no relations within the tenth degree. But thèse laws 
were, by comrpentators generally, supposed to be impliedly repealed by the 
law above reàted from the Recopilacion, although some were of a différent 
opinion, on the ground that the terms of the law In the Recopilacion were 
gênerai, and did not refer speciflcally to the former laws on the rights of sur- 
viving husband or wife under those laws. The received opinion of com- 
mentators has been held as the rule in Texas, namely, that under the 
Spanish law the surviving husband or wlfe, under no circnmstances, succeeded 
to the whole> estate of deceased, as his heir, and only to the marital fourth 
when necessary; as a relief against poverty." 

In Van Sickle v. Catlett, 75 Tex,, at page 409, 13 S. W. Eep. 31, the 
rule announced in Babb v. Carroll is approved in thèse words: "At 
the time William Gr. Logan died, his wife did not inherit his estate." 
Eeferring io the facts of that case, it wHl be seen that Logan died in 
the year 1835. 

But the plàlntiff's counsel insist that the rule is otherwise declared 
by the suprême court of this state in Hill v. McDermot, Dali. Dig. 
419, and by the suprême court of Louisiana. A référence to HUl v. 
McDermot will conclusively demonstrate that a décision of the ques- 
tion was whoUy unnecessary in that case, and that the judgment of 
the court was based altogether on other grounds. Furthermore, the 
court did not décide it, nor intend to décide it. What is said by th© 
court in that case upon the point is in the nature of a query, with a 
brief citation from Partidas subjoined, and is embodied in the follow- 
ing extract from the opinion, (page 423 :) 

"Whether he [referrlng to the husband] died testate or Intestate, or with or 
wlthout a devlsee or heir, was not shown; and whether the wltness was or 
was not mistaken as to luiowledge of ownership can alone rest on supposition 
and conjecture. If Sledge died wlthout an heir of any class, under the Spanish 
law,— If, too, no one liad obtained administration of the succession,— in the 
absence of any proof showing that the husband had had the sole right, was 
not his wldow the sole heir and owner, and entitled to sue for restoration? 
'If no relation exlst, [such as might inherit,] and the deceased leave a 
legitimate wife, she wUl inherit the whole of his estate; and we say that 
the husband will inherit from his wife in llke circumstances.' 2 Partidas, 
1101, 1102." 

A number of décisions of the Louisiana suprême court hâve been 
examined; but they appear to be founded upon the Ck)de of that state, 
and not upon the Spanish law, and hence they can scarcely be said 
to hâve application to the présent subject of discussion. The opinion 

v.54F.no.4 — 40 
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of the dîstinguîshed jurist, Chief Justice Hemphill, in Babb v. Carroll, 
with its subséquent approval by the suprême court in 75 Tex. and 13 
S. W, Eep., should be regarded as décisive of tbè question by courts 
fiitting in this state. In support of it, boweTer, référence will be 
made to two additional autborities. In Schmidt's Civil Law of Spain 
and Mejdoo (page 259, c. 1, art 1212) it is said: 

"The intestate helrs are (1) descendants; (2) ascendants; (3) collatéral; and, 
wantlng ail thèse, (4) the public treasury." 

"When there are no descendants nor ascendants, either legitimate or natural, 
and no coUaterals withln the tenth degree, Inclusive, the treasury inherlts ab 
intestate." Id. p. 270, art 1266. 

Upon the same point Judge Johnston says: 

"In default of descendants, ascraidants, and coUaterals, the crown or 
exchequer (la real camara) succeeds to the property of an lntestate.".Johns. 
Civil Law, marg. p. 121. 

The plaintiff, therefore, was not an heir of her husband, and did not 
inherit his estate. 

5. The plaintiff acquired a real, bénéficiai interest in and to one 
half of the land in controversy by virtue of her community rights; 
but the interest and title thus acquired were équitable. The légal 
title to the land passed by the patent to Qustavus Bunson. Thia 
principle is so well established by thé more récent décisions of the su- 
prême court of this state that the court will coptent itself with a 
mère référence to the authorities. Hill v. Moore, 62 Tex. 610; Ed- 
wards v. Browu, 68 Tex. 329, à S. W. Eep. 380, and 5 S. W. Hep. 87; 
Patty V. Middleton, 82 Tex. 586, 17 S. W. Eep. 909. See Gould v. 
West, 32 Tex. 349; Eev. St Tex. art. 3961; 1 Pasch. Dig. art. 4288. 

6. In this court, "where the distinction between légal and équitable 
proceedings is strictly maintained, and remédies afforded by law and 
equity are separately pursued," the action of trespass to try title 
"can only be sustained upon the possession by the plaintiff of the 
légal title." Gibson v. Choutean, 13 Wall. 92; Langdon v. Sherwood, 
124 U. S. 74, 8 Sup. Ct. Eep. 429; Eedfleld v. Parks, 132 U. S. 239, 10 
Sup. et. Eep. 83 ; Shierbum v. De Cordova, 24 How. 423 ; Johnson v. 
Christian, 128 U. S. 374, 9 Sup. Ct. Eep. 87; Bennett v, Butterworth, 
11 How. 669; Bagnell v. Broderick, 13 Pet. 436; Hooper v. Scheimer, 
23 How. 235. The plaintiff, having only an équitable title to one half 
the land in controversy, and no claim whatever to the remaining half, 
cannot maintain this suit. Her proper forum is a court of equity. 

For the reasons assigned, the flrst and second exceptions to the an- 
swer will be overruled; and, as a décision of the questions discussed 
disposes of every material and practical issue in the case, the tliird 
exception will be formally overrUled, without passing upon the 
points therein raised. Ordered accordingly. 
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McEIiWEE V. BRIDGEPORT LAND & IMPROVEMENT 00. 

(Circuit Court of Appeals, Flftb Circuit March 6, 189a) 

No. 98. 

1. Appbai, — Harmlbss Errok— Instbuctions. 

If a charge dlrecting a verdict for the défendant Is justlfled, the refusai 
of the court to glve certain spécial charges is of no conséquence, and 
need not be considered by a revlewlng court 

8. COK^TRACTS — BrBACH — REMEDIES. 

A party to a contract, who is prevented or excused from fully per- 
formùig it by the conduct of the other party, may treat the contract as 
broken, and sue, at hls élection, either for damages and loss of profits, or 
for the value of services already performed, as upon a quantum meruit 
8. Same — Damagbs— Land Companies — Bonus for Location op Factort. 

A land company, in order to procure the érection of a mUl near its land, 
contracted to pay a bonus to the manufacturer, a fixed sum to be paid 
when the latter was ready to begln work thereon, and the rest In Install- 
ments as the work progressed. The flrst installment vras promptly paid, 
but two others were eamed and not paid, vrhereupon the manufacturer 
ceased work, and sued for damages for breach of contract It appeared 
that his entire ouUay and expenses were less than the flrst installment 
recelved, and there was no proof of loss of profits. HM, that he could 
recover nothhig. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

Action by Frank B. McElwee against the Bridgeport Land & Im- 
provement Company to recover damages for breach of a contract. 
The circuit court directed a verdict and gave judgment for défend- 
ant. Plaintiff brings error. A£(irmed. 

E. 0. BrickeU, F. L. Mansfleld, and W. A. Gunter, (Burkett & 
Mansfield and BrickeU, Semple & Gunter, on the brief,) for plaintiff 
in error. 

George N. Messiter and David D. Shelby, for défendant in error. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOTJLMIN, District Judge. The plaintiff in error, who was the 
plaintiff below, entered into a contract with the défendant in error, 
a land company, to build and equip a cotton mUl or factory, of a 
given capacity, on certain lots of land in Bridgeport, Ala., to be con- 
veyed to him by the défendant, in considération of $60,000, to be 
paid him by the défendant, as stipulated in the contract. The con- 
tract was made on the 3d day of May, 1890. It provided that the 
entire plant was to be completed as soon as practicable, and as rap- 
idly as the défendant should perform its part of the contract by the 
payment of the respective siuns of money, therein agreed to be paid 
by it. The stipulation in the contract as to the payment of the 
money by the défendant is in the foUowing words and figures: 

"Tlie party of the second p.irt further agrées and binds itseU to the party 
of the flrst part that it will, in considération of the foregolng agreement 
made by the party of the flrst part, and the benefits that will accrue to it 
from the building of said factory or mUl, pay to the party of the flrst part 
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the sum of sixty thousand dollars (?60,000) ta money, as folio ws, to wlt: Flve 
thoTisand dollars ' ($5,000) when ready to go to work, flve thoxisand dollars 
($5,000) ta thirty days therealter, ten thousand dollars ($10,000) when the 
foundations of the buildtags are completed.ten thousand dollars ($10,000) when 
main building is completed, fifteen thousand dollars ($15,000) on receipt of 
bUl of ladtag for machinery, flve thousand dollars ($5,000) on arrivai of ma- 
chinery, flve thousand dollars ($5,000) when machtaery is placed in the 
mUl, and flve thousand dollars ($5,000) when the machmery is ready to 
start and mill completed; but the party of the second part is to Incur no 
further expense or liabiUty ta the matter of the érection of said cotton factory 
or plant except said sum; malUng ta the aggregate sixty thousand dollars 
($60,000) to be pald by the party of the second part" 

There are other provisions in the contract, which, in our view of 
the case, are net necessary to be noticed. 

The further undisputed facts are that the plaintiffi was ready to 
go to work, and did begin work under the contract, on the 12th day 
of May, 1890, and that on that day the défendant made the ârst pay- 
ment of $5,000, stipulated for; that the défendant did not in 30 days 
thereafter pay the second installment of |5,000, and did not pay the 
third installment of f 10,000, stipulated and agreed to be paid when 
the founiiations of the buildings, were completed; that said founda- 
tions were completed by the Ist day of October, 1890, of which the 
défendant was fuUy informed; that on the llth day of May, 1890, 
the défendant conveyèd to the plaintifl the land mentioned in the 
contract, which land the plaintiff still owns; that the plaintiff re- 
ceived from the défendant more money than he expended in the 
work done under the contract, the total cost of the foundations of 
the buildings being about $3,200, and the amount paid by défendant 
to plaintifl being $5,000. On the 20th day of October, 1890, the de- 
fendant, in a letter to the plaintiff, stated that it was ready to go on 
with its part of the contract, and put up the money as fast as it 
could do so. On the 23d day of October, 1890, the plaintiff, reply- 
ing to that letter, said: 

"When you refused to make the payment of $5,000 at 30 days after the 
be^nning of my work I slacked up. When you made your second default, 
and some of your people began to look for excuses to avold their contract, 
I quit work. * ♦ ♦ If your people promptly pay me the $15,000 now over- 
due, and désire the house built this wlnter, I will proceed promptly with the 
work; but the payment of the $15,000 is a condition précèdent to any work 
further on or conférence toucWng the future of the mills." 

To this letter the plaintiff received no reply, and no further work 
was done by him. On the 25th day of February, 1891, this suit was 
brought to recover for the breach of the contract, in that the de- 
fendant failed to pay to the plaintiff the second and third install- 
ments of $5,000 and $10,000, respectively, as by the contract the de- 
fendant stipulated and agreed to do. 

There are many assigmnents of error, most of which are on rulings 
upon demurrers to defendant's pleas. The other assignments are 
exceptions to the charge given by the court to the jury, and to the 
refusai to charge as requested by the plaintiff. When a demurrer 
to a plea is improperly overruled, the presumption of injury arises, 
and will operate a reversai, unless it appears by the record that in- 
jury did not resuit to the party against whom the error is conimitted. 
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Mitcham v. Moore, 73 Ala. 542; Gilmer v. Hîgley, 110 U. S. 47, 3 
Sup. et. Kep. 471. Wliere the plaintif? has been deprived of no 
Bubstantial right in introducing his claim, an error in overruling a 
demurrer to the pleas must be regarded as error without injury, 
and is not a cause of reversai. Owings v. Binford, 80 Ala. 421. But 
in our view of this case the détermination of the question whether 
the demurrers to the pleas were properly or improperly overruled 
is unnecessary. The only assignaient of error which we think is 
material in the case is the exception taken to the charge of the 
court directing a verdict for the défendant. If that charge was 
justifled, the refusai to give the spécial charges requested by the 
plaintiff can be of no conséquence, and need not be considered. 

The plaintiff contracted to build the cotton mill or factory at the 
stipulated price of $60,000, to be paid by défendant in instaUments, 
at designated times of payment, on the happening of certain events, 
or the completion of certain parts of the work. No portion of the 
contract price was to be paid for any particular part of the work. 
Both of the parties entered into the performance of the contract, 
and both in part performed it. The plaintiff begun work, and 
completed the foundations of the buildings. The défendant paid 
the first installment on the contract price, but failed to pay the 
second and third installments as stipulated for in the contract. On 
défendant'» default in making thèse payments the plaintiff quit 
work, claimed and treated the contract as broken, and declared 
his unwillingness to proceed further with the work except on con- 
dition that the money due on said two installments was first paid to 
him. This condition was not compUed with, and no more work 
was done by the plaintiff. If he was, without fardt on his part, 
prevented by the défendant from performing the contract, or if the 
conduct of the défendant excused him for his nonperformance, he 
had the right to regard the contract as broken, and to immediately 
eue to recover ail the damages resulting from its breach, which 
would be the actual loss he sustained thereby. The measure of 
damages is the amount of expenses and outlay fairly incurred by 
the plaintifl towards performance, and the profits he might hâve 
realized by performing the whole contract. Strauss v. Meertief, 
64 .-y a. 299; U. S. v. Behan, 110 U. S. 338, 4 Sup. Ct. Rep. 81; 
Add. Cont. § 881; Chamberlin v. McAlister, 6 Dana, 352. 

The contention of the plaintiff is that he sues to enforce the con- 
tract which is still subsisting; that the défendant has broken it, 
but that he has faithfully kept it; and that he sues to recover pay- 
ments which are, under and according to its terms, due and payable 
by the défendant. But the proof shows that the plaintiff claimed 
that the défendant had wrongfuUy put an end to the contract, and 
that he, the plaintiff, treated it as broken, and elected to abandon 
and terminate it. In such a case he could sue to recover the value 
of the services actually performed under the contract, as upon a 
quantum meruit, or he could sue for a breach of the contract, to 
recover, as we hâve said, his actual damage. We think he pursued 
the latter course. Is he then entitled to recover anything in this 
suit? It appears that the outlay and expenses incurred by him in 
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and about the workdone amounted to $3,200, and tàat he received 
from the défendant $5,000, being an excess of $1,800 over tke 
amount of hls expenditnres. TVliile he was entitled to recover 
any profits he might hâve realized as the direct fruits of the con- 
tract, in order to fumish a ground of recovery they must be proved. 
None were proved. Inasmuch, then, as the plaintiff failed to prove 
any damage in the loss of profits, and admitted that he had been 
more than paid for his outlay and expenses, he was entitled to re- 
cover nothing, and there was no error in the charge of the court 
directing a verdict for the défendant. The judgment is afâ.rmed. 



ST. LOUIS & s. F. KY. CO. v. BRADLEY. 

(Circuit Court of Appeals, Fifth Circuit January 23, 189a) 

No. T9. 

1. ExPHKT WiTNEas—CoMPiiTENCY— Discrétion of Cocht. 

The quallflcatlon of a wltness who Is not a sclentiflc expert, but who has 
had spécial opportunltles for observation in. the partlcular case, to glve hls 
opinion as to the eflect of a rallway bridge and embaokment In causlng 
overflows of a river Is a matter wlthln the discrétion of the trial judge, 
and hls rullng thereon wlll not be disturbed unless plalnly erroneoua 

8. SAME— COMPBTENCT. 

There Is no error la holding such a wltness quallfled as a practlcal ex- 
pert as to the effeot of the bridge and embankment In causlng ovei-flows 
upon hls farm, when he has long reslded there, and has experienced and 
observed several overflows before and after thelr érection. 

Error to the Circuit Court of the United States for the Eastem 
District of Texas. ■* 

Action by William H. Bradley against the St. Lonis & San Fran- 
cisco Eailway Company for damages caused by the érection and 
maintenance of a bridge and embankment. Verdict and judgment 
for plaintiff. Défendant briugs error. Afiûrmed. 

Statement by LOCKE, District Judge: 

The suit tn the court below was brought to recover damages for Injury 
to the farm of the plaintiff, caused by an overflow of the Red river, vç-hlch 
was alleged to hâve been dlverted from Its natural and original course by 
a bridge and embankment constructed by défendant company. The testl- 
mony of plaintiff below, défendant In error hère, whlch sets out fully the hls- 
tory of tho caso and the questions foç review, Is as folio ws: 

"I am the owner of the land described In plalntiff's pétition, and was at the 
date of the Institution of this suit. My farm Is on the Texas or south bank of 
Red river, in Lamar county, Texas, and about one and one fourth mUes down 
the river from defendant's bridge across the river at Arthur; that Is, my 
farm lies east of and dovm the river from defendant's rallroad embankment. 
I hâve llved on the farm slnce March, 1876. There has been flve overflows 
of Red river slnce I hâve Uved on the land, to wlt, In 1876, 1885, 1888, 
1890, and 1892. There was very llttle différence In the helght of the water 
at each overflow. In the latter part of 1887 the défendant bullt a bridge 
across Red river at Arthur, about a mUe and a quarter above my farm. The 
bridge, as originally bullt, was somethlng over 600 feet long. The défendant 
at the same tlme threw np and constructed an embankment from the north 
end of Its bridge extendlng across the bottom to the foothlUs, about one and 
one fourth miles. The embaokment was from five to fifteen feet hlgh. Only 
three water ways were left tn this embankment. The embankment waa 
highest over near the center and towards the hUls. Thére was not half as 
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much water ways as embankment. I do not remember the actual measure- 
ment of the water ways and embankinent I helped to carry the chaln to 
take the measurements. Mr. J. H. Wright set the measurements down, and 
bas them now. I did not keep them myself. The bottom on the north sida 
of the river to the foothills is a low, flat bottom. When Red river overflowed 
its bants, the water flrst left Its banks about one and one fourth miles above 
where défendant built Its bridge, on the north side of the river. Before the 
embankment was bnilt the overflowed water would scatter ail over thls bot- 
tom from the main channel of the river to the foothills on the north, and 
would continue to flow in one wide expanse of the bottom until Horse creek, 
below my place, was reacbed, where the flood waters were again conflned 
to the banks of the river. My farm overflowed before the embankment was 
built, but not from headwater. The water would back up Fishing creek to 
a ditch I had to drain my farm, and then corne up the ditch and spread over 
my farm. The effect of thls character of overfiow was to enricU the land. 
The backwater, when it receded, left deposits of rlch aJlnval soil on the land, 
whlch greaûy enriched It. In the overflow of 1888, after the défendant had 
built its embankment, the water from Red river broke over its banks about 
300 yards from my farm, and run over my farm In a small place that you 
could jump across. Thls is the flrst time since I had owned the farm that 
the headwaters passed over any part of my farm. About the time tliis water 
came down on my farm the defendant's embankment gave way on the north 
side of the river, and washed ont in some places, and immediately the water 
receded from my farm. There was some 900 f eet of the embankment washed 
away, Indudlng some 200 feet of that immediately north of the north end of 
the bridge. After the overflow of 1888 went down, défendant repaired and 
rebuilt its embankment, and put in another span of the bridge at the nortli 
end, of 200 feet, where the embankment had washed away, and putting in 
open trestleway the entire washout, building the remainlng embankment two 
feet Mgher, setting Bermuda grass on top, and riprapped the ends of the em- 
bankment with rock, by piling in carload after carload of rock, and at the 
fiouth end of the embankment put in 60 feet of solid rock. In May, 1890, 
Ked river again overflowed, but defendant's embankment did not give way. 
The water was from 18 inches to 2 feet hlgher on the upper or west side of 
ihe embankment than it was on the east or lower side, as waa apparent 
from the water marks on the trees. We did not measure them. The current of 
the river and the great volume of the water seemed to be concentrated at the 
north span of the bridge,— the span that had been put in after the overflow 
of 1888. There is a bend in the river just below the bridge. The current and 
great volume of water struck the Texas banl^ of the river just above my 
farm, and about 200 yards below the bridge broke the bank, and run through 
my farm. Piles of drift and a sand bar from 1 to 3 feet high covered about 
235 acres of my farm. (The map is hère shown wltness, and he States the 
map properly shows Red river and plalntlff's farm where the river went 
through the same; also defendant's bridge, water ways, and embankment, 
with the length of each.) The map was made by Mr. Jno. 0. Oates, a sur- 
veyor, who is now dead. The measurements as shown thereon are correct 
I carried tlie chaln In taking the same." 

On cross-examlnation he testified: "I am a f armer, and hâve been one ail 
my llfe. I am no englneer. Red river is a stream that is f requently changing 
its course." Before cross-examination the wltness was asked. the foUowing 
question by plalntlfT's counsel: "Question. Based upon the facts stated 
by yc^u as to how defendant's embankment was constructed where the water 
in time of overflow left the banks and flowed before the embankment was 
built, and where it flowed after the embankment was built, what, In your 
opinion, was the effect of defendant's embankment dnring the overflow of 1890 
on the flow or passage of water in its usual course?" To whlch question 
défendant objected, on the ground that plaintifl, the wltness, was not an 
expert, and his opinion, as caUed for, was inadmissible, and he was not quali- 
fied to answer the question; whlch objection was overruled by the court, 
and the wltness answered as follows: "The effect of defendant's embank- 
ment was to dam up the water whlch overflowed Oie bottom on the north side 
of Red river, the water ways belng tnsufficient for the passage of water 
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down the bottom on the north slde of the river, and to divert It from Its 
course as It usnally flowed before the embankment was built; and to con- 
centrate and Increase the water in the river near the north end of the bridge, 
and cause it to break over its bank on the Texas side, about 200 yards below 
the bridge, and be discharged and flow over my farm." To which ruling of 
the court défendant, by counsel, excepted, and assigned as error that the court 
erred in admltttng the opinion of plalntlff, testifying in the cause, that the 
elïect of defendant's embankment durlng the overflow of 1890 on the flow or 
passage of water in its usual course down Red river was to change the 
course of the water as it usually flowed before the embankment was built, 
and to concentrate and Increase the water hi the river near the north end of 
the bridge, and to cause it to break over its bank on the Texas side, about 
2,000 yards below the bridge, and be discharged and flow over hls farm. 

J. L. Harris and W. H. Clark, (W. M. Alexander and E. D. Kenna, 
on the brief,) for plaintiff in error. 

E. B. Kruttschnitt and James G. Dudley, (W. S. Moore, on the 
brief,) for défendant in error. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating the facts.) The only ques- 
tion to be considered in this case is whether the answer to the ques- 
tion objected to should hâve been admitted in évidence. In the 
view we take of the case, it wUl be unnecessary to détermine whether 
the exception taken to the ruling upon the objection to such admis- 
sion was taken at the time and on trial, or whether the assigmnent 
of error wae technically correct or not. The inquiry in this court 
must be limited to matters presented to and considered by the court 
below, and in this case must, therefore, be conflned to the objection 
made at the time, namely, that "the wîtness was not an expert, and 
his opinion, as called for, was inadmissible, and he was not qualifled 
to answer the question." The ground of the objection was that the 
witness was not an expert, and was not qualifled to express an opin- 
ion. The contention that no one not shown to be an expert by scien- 
tific research is qualifled to express an opinion in évidence cannot be 
accepted to the extent it is urged. In Insurance Co. v. Lathrop, 111 
V. S. 612, 4 Sup. et. Eep. 533, the suprême court, speaking by Justice 
Harlan, says: 

"There are matters of which ail men hâve more or less knowledge, according 
to their mental capaclty and habits of observation,— matters about which they 
may and do form opinions sufliciently satlsfactory to constitute the basia of 
action. Whlle the mère opinion of a nonprofessional witness, predicated upon 
facts detailed by others, is incompétent upon an issue of Insanlty, his judgment, 
based upon personal knowledge of the circumstances involved in such an 
Inquiry, certainly is of value." 

The question in that case was one of insanity, and the opinion of 
nonexperts, who testifled from facts within their own knowledge, 
was held admissible. In EaUway Co. v. Warren, 137 U. S. 348, 11 
Sup. et. Eep. 96, the question was the same, but the testimony in- 
troduced was in a détermination of values, and the same conclusion 
was reached. It is true the subjects in those cases were différent, 
but the arguments and reasons for the admission of the testimony 
apply with equal force to this case. In Porter v. Manufacturing Oo., 



ST. LOUIS & S. F. EY. CO. V. BKADLEY. 633 

17 Coim. 249, the opinion of a nonexpert was admitted upon the 
ground that the witness had enjoyed spécial opportunities for acquir- 
ing a knowledge of the facts upon which his opinion was based, and 
we consider the principle there declared well established ; that such 
a witness — one who has had spécial opportunities for acquiring a 
knowledge of facts necessary to reach a correct conclusion upon a 
question of fact — ^may, after stating such facts, and aatisfying the 
trial court of his qualification in that respect, express his opinion so 
based; such opinion to be weighed and considered by the jury. Kail- 
way Co. V. Warren, 137 U. S. 348, 11 Sup. Ct. Bep. 96; Insurance Co. 
V. Lathrop, 111 U. S. 612, 4 Sup. Ct. Eep. 533; BaUway Co. t. Locker, 
78 Tex. 280, 14 S. W. Rep. 611; Spring Co, t. Edgar, 99 U. S. 645; 
Eailway Co. v. Klaus, 64 Tex. 293. 

Whether such witness has ^own himself sufflciently weU informed 
by spécial observation and knowledge to be permitted to express his 
opinion is a question for the trial court, which wiU not be reversed un- 
less unquestionably error. Manufacturing Co. v. Phelps, 130 U. S. 520, 
9 Sup. Ct. Rep. 601 ; Spring Co. v. Edgar, 99 U. S. 645 ; Railway Co. v. 
Warren, 137 U. S. 348, 11 Sup. Ct. Rep. 96. In this case the witness 
had testified of his long résidence upon his farm in the immédiate vi- 
cinity of the bridge and embankment complained of, his observation 
&ad expérience in flve overflows at that place, of the manner and 
effect of the différent overflows before the building of the bridge, at 
the time the bridge was carried away, and when it was subsequently 
re-established; and we see no error in the court in flnding him quali- 
fled to express an opinion in the case. The exception to the ruling 
cannot be sustatned, and we flnd no error in the record. 

The judgment wiU therefore be aflîrmed. 

On Eehearing. 
(Pebruary 20, 1893.) 

PARDEE, Circuit Judge. In this case an application for a re- 
hearing has been made on the ground that we erred in sustaining 
the ruling of the trial court as to the admission of expert évidence. 
On the trial a question to the jury was as to the effect of défendant'» 
embankment during the overflow of 1890 on the flow or passage of 
water in its usual course. It could only be proved from personal 
observation or expérience. Those who had observed the flow of the 
river before and after the embankment were, in the nature of things, 
the best witnesses. The witness whose évidence was admitted on 
this subject over the defendant's objections testified from both obser- 
vation and expérience. He was an expert for the case; not a scien- 
tiflc one, but a practical one. His opportunities for observation and 
the character and sufiiciency of his expérience were fully shown. It 
was for the jury to détermine the weight to which his opinion was 
entitled. As a matter of law, the qualification of a witness to tes- 
tify as to cause and effect in a given case is a question for the trial 
judge, and his ruling will not be disturbed unless clearly erroneous. 
"Whether a witness called to testify to any matter of opinion haa 
Buch qualifications and knowledge as to make his testimony admissi- 
ble is a preliminary question for the judge presiding at the trial, and 
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hJs décision of it is conclusive, uniess clearly shown to be erroneous 
in a matter of law." Manufacturing Co. v. Phelps, 130 U. S. 520, 9 
Sup. et. Bep. 601, citing Perkins v. Stickney, 132 Mass. 217; Sorg t. 
German Congrégation, 63 Pa. St. 156. Tlie Massajchusetts case holds 
tliat the décision of the trial judge is condusivê, uniess it appears 
upon the évidence to liave been erroneous, or to bave been founded 
upon some error in law; citing Nunes v. Perry, 113 Mass. 274, and 
Com. T. Sturtivant, 117 Mass. 122. In Sorg t. German Congrégation, 
supra, it is said: 

"Thls prellmlnary question of fact as to, whether a witness Is an expert 
quallfled to pronounce an opinion, as we hâve held In OU Oo. v. Gllson, (declded 
In thls term,) miist, In a great measure, be conflded In the discrétion of the 
court below trylng the cause, and we wlll not reverse elther on account of 
admission or rejeetlon of such évidence uniess In a clear and strong case." 

In Oil Co. V. Gilson, 63 Pa. St 146, reWred to, it is said: 

"An expert, as the word Imports, Is one havlng had expérience. No clearly 
deflned rule Is to be found in the books as to what constitutes an expert. 
Much dépends upon the nature of the question in regard to wMch an opinion 
Is asked. There are some matters of ■which every man with ordinary oppor- 
tunities of observation Is able to form a rellable opinion. Wllklnson v. Mose- 
ley, 30 Ala. 562; De Witt y. Barly, 17 N. Y. 340. It is not necessary, as it 
Is said In one case, to lall a drover or butcher to prove the value of a cow, 
(Rallroad Co. t. Irvin, 27 111. 178;) nor is it iraperatlvely requlred that the 
business or profession of the witness should be that which would enable hlm 
to form an opinion, (Van Deusen v. Young, 29 Barb. 9; Smith v. HiU, 22 Barb. 
6.56; Price v. Powell, 3 N. Y. 322; Fowler v. Middlesex, 6 Allen, 92.) • * * 
Whlle undoubtedly it must appear that the witness has enjoyed some means 
of spécial khowledge or expérience, no rule can be laid down In the nature 
of thlngs as to the extent of it. It must be for the Jury to judge of the weight 
to which hls opinion Is entitled." 

Our décision in thls case seems not only to be based upon reason 
and tlie common sensé of the case, but upon approved autbority. 
A rehearing is refused. 



TYLBR V. WESTERN UNION TEL. CO. 

(Circuit Court, W. D. Vteginla. March 18, 1893.) 

1. Telbgbaph Companiks — Delat ra Dblivbbt of Message— Injubt— Men- 
tal SUFPEBING. 

Mental suffering, and conséquent Injury to health and unfitness for busi- 
ness, which resuit from the négligent delay of a telegraph company to 
deliver to a father a message announdng a fatal injury to hls son, whereby 
the father Is prevented from securing médical attendance, and from 
reaching hls son before the latter's death, do not constitute a cause of 
action by the common law of Virginia, WUcox v. RaUroad Oo., 52 Fed. 
Bep. 264, 3 0. C. A. 73, foUowed. 
B. Same— Virginia Code. 

Code Va. § 2900, providing that any person injured by the violation of 
any statute may recover damages, although a penalty be flxed for such 
violation, merely préserves any right of action the injured person may 
hâve, and does not give him any new right of acticwL 

At Law. Action of trespass on the case, brought in the circuit 
court of Virginia for AUeghany county by J. O. Tyler againat the 
Western Union Telegraph Company, for injuries resulting from neg- 
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ligent delay in the delivery of a message. The défendant removed 
the cause to tMs court. On demurrer to the déclaration. Sustained. 

Statement by PAUL, District Judge: 

The plaintiffi in thls case brought his action In the circuit court of the state 
of Virginia for the county of Alleghany on the 18th of January, 1892, and it 
was thereafter, to wlt, on the 7th of June, 1892, removed Into ttiis court upon 
the pétition of the défendant company, under the provisions of the act of 
congress approved March 3, 1875, entitled "An act to détermine the juris- 
diction of the circuit courts of the United States, and to regulate the removal 
of causes from the state courts, and for other purposes," as amended by the 
act of congress approved March 3, 1887. The plaintifC allèges that on the 
25th day of September, 1891, the défendant company, for and in considéra- 
tion of the charges then and there paid to said défendant company at Ashe- 
vUle, N. C, by one J. W. Morgan, undertook and faitlrfuUy promised that it 
would carry, transmit, and convey from Asheville, N. 0., to the plaintlff, at 
Cllfton Forge, Va., the foUowlng message, to vrtt: 

"Asheville, N. 0. 25. 

"To J. O. Tyler, City: Pred is badly hurt Corne at once. 

"J. W. Morgan." 

—That said message was sent to plaintiff at Cllfton Forge, Va. That it was 
aftervyards, to wit, on September 25th, at 5:30 P. M., 1891, received duly by 
said défendant company at Cllfton Forge, Va. That plaintiff v/as then and 
there and afterwards a citizen and résident of Olifton Forge, Va., and that he 
was in that place on the said 25th of September, 1891. That said message 
showed on Its face the importance of its being promptly delivered by said 
défendant company to the plaintiff, but that the défendant company did not 
convey, transmit, and dellver the said message to the plaintifC promptly, as It 
was the duty of the défendant company to hâve done, but wrongfully held, 
kept, and retained possession of the same untQ late in the foUowing day, to 
wit, September 26, 1891; whereby plaintifC was prevented from seeing his 
slck son, waitlng upon Mm, and from fumlshing him spécial médical attention, 
and employing leamed surgeons and physidans, by whose attentions the Ufa 
of his son mlght hâve been saved, and that he was prevented from seeing 
his son alive, whereby, the plaintiff allèges, he has suffered great agony of 
mind, and has been unfltted for attending to his business as he was thereto- 
fore able to do, has been impaired in his health and strëngth, and has sufCered 
in mind and body, to the damage of plaintiff $4,900. The défendant in thia 
case demurs to the déclaration on the ground that an action for damages can- 
not be maintalned where it is based on mental suCCering alone. 

Benjamin Haden, for plaintiff. 
Kobert StUes, for défendant 

PAUL, District Judge, (after stating the case as above.) The con- 
tention of the défendant is that dama^ges for mental suffering can 
only be allowed where it is the resuit of and connected with a phys- 
ical injury. This is clearly the doctrine of the common law, and, so 
far as the court is infonned, there has been no departure from it 
in Virginia. The court has been cited to a number of décisions in 
other States which are an innovation on this well-established princi- 
pie, but a careful reading of thèse cases will show that the courts 
rendering the décisions were compelled, in most of the cases, to seek 
other grounds for their justification than the naked fact of mental 
suffering from the négligence of the défendant. Ail of the cases cited 
were actions against the défendant in this case. The resuit of this 
class of décisions is that, if the message was such as to put the tele- 
graph company on its guard as to its great importance, and thus 
bring home to its notice that its faUure to promptly deliver the mes- 
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sage would probably resuit in great grief and mental suffering to the 
sender or sendee of the message, tàen the action eau be matatained 
for tlie mental suffering occasioned by the négligent failure of the 
Company to deliver the message promptly. The court deems it unnec- 
essary to enter into a critical examination of thèse cases and the rea- 
soning on which their conclusions rest. The doctrine has not the 
sanction of the highest state court in Virginia. The question has 
never been directly presented to the suprême court of the United 
States, but the question as to when mental suffering can be consid- 
ered as an élément in ascertaining the damages to which a plaintiff 
is entitled was considered in GUmer v. Kennon, 131 U. S. 22, 9 Sup. 
et. Eep, 696, and in Telegraph Co. v, HaU, 124 U. S. 444, 8 Sup. Ct. 
Kep. 577. In thèse cases it was held that damages may be allowed 
for mental suffering when it is the resuit of and flows from physical 
injury. But this question has recently been passed upon and settled, 
so far as this court is concemed, by a décision of the circuit court of 
appeals of the United States for the fourth judicial circuit in Wilcox 
V. Eailroad Co., 52 Fed. Éep. 264, 3 C. C. A. 73. This was an action 
brought by the plaintiff to recover damages to the amount of |5^,000 
for "great distress of mind, anxiety, mortification, and suspense" 
suffered by him in conséquence of the failure of the défendant Com- 
pany to f urnish a spécial train which he had contracted for, to enable 
him to go to his father, who was lying in a dangerous Hlness. There 
was also a second cause of action, which does not concem the case be- 
fore the court. The appellate court took up the question "whether 
an action can be maintained which claims damages for an alleged 'dis- 
tress of mind, anxiety, mortification, and suspense' resulting from the 
nonperformance of a contract, no personal injury and no pecuniary 
loss having been sustained or pretended," and say: 

"The authorlttes are substantlally agreed on the proposition that pain of 
mind, as distinct from bodily suffering, can be considered la actions for dam- 
ages from injuries to the person, and for pecuniary loss and expense, or llke 
causes, Incident to such Injuries. But we Itnow of no decided case which holds 
that mental pain alone, unattended by injury to the person, caused by simple 
négligence, can sustain an action. It was said in Lynch y. Knight, 9 H. L. 
Cas. 598, that 'mental pain and anxiety the law cannot value, and does not 
prétend to redress where the imlawful act complained of caused that alone.' 
We think there was no error la the court below in sustalnlng the demurrer 
In this case, and In holding that 'in an action for the breach of a contract 
damages cannot be recovered for disappolntment and mental suffering alone, 
there belng no allégation of any other damage.' " 

Counsel for plaintiff, however, contends that the négligence of the 
défendant company complained of was a violation of a pénal statute 
of the state of Virginia, to wit, section 1292 of the Code of Virginia, 
and that, under the provisions of section 2900 of the Code of Vir- 
ginia, his action can be maintained. Section 1292 prescribes the du- 
ties of telegraph and téléphone companies, and fixes a penalty for 
their failure to perform said duties, and section 2900 is as foUows: 

"Sec. 2900. Any person injured by the violation of any statute may recover 
from the offender such damages as he may hâve sustained by reason of the 
violation, although a penalty or forfeiture for such violation be thereby im- 
posed, unless the same be expressly mentloned to be In heu of such damages." 
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It is Tery évident that the purpose of section 2900 was merely to 
préserve to an injured person the right to maintain Lis action for the 
injury he may hâve received by reason of the wrongdoing of another, 
and to prevent the wrongdoer from setting up the défense that he 
had pald the penalty of his wrongdoing under a pénal statute. It 
cannot be supposed that in enacting section 2900 the législature had 
the remotest idea of creating any new ground for bringing an action 
for damages. It was only intended to keep the subject just where 
it was under the common law before the enactment of section 1292, 
prescribing the duties of telegraph and téléphone companies, and 
fixîng a penalty for their failure to perform said duties. The lan- 
guage of the statute is, "Any person injured by the violation of 
any statute," etc., and we are brought back face to face with the 
question, what constitutes in law the injury referred to by the stat- 
ute? Certainly, as we hâve already shown above, it cannot be "dis- 
appointment and mental suffering only, there being no allégation of 
any other damage." And counsel for plaintiff, as if anticipating 
this, has alleged in his déclaration and argued that there has been 
physical suffering and injury resulting from the mental anxiety of 
the plaintiff, and undertakes in his argument so to weave the two 
together as to give the injuries the nature necessary for the main- 
taining of this action. But the court thinks the sickening of the 
body in conséquence of anxiety of mind is too remote a resuit of the 
négligence complained of to give the case the éléments which it 
should possess in order to maintain the action. As has been said 
by Lord Campbell, quoted by Wharton on Négligence, (section 78:) 

"If the wrong and the légal damage are not known by common expérience 
to be usTially in séquence, and the damage does not, accordlng to the ordinary 
course of events, foUow from the wrong, the wrong and the damage are not 
Bufflciently conjolned or concatenated as cause and efCect to support an action." 

The demUrrer is sustained. 



ÎÏIARKER V. MITCHELL. 
(Circuit Court, S. D. Ohio, W. D. March 24, 1893.) 

1. Carriers of Passengbrs— Liabiltty — Eletatoks. 

A landlord who nms an elevator for the use of his tenants and their 
vlsitors thereby becomes a common carrier, and is charged with the 
highest degree of care which human foresight can suggest, both as to the 
machlnery and the conduct of his servants; and an instruction that he 
owes to persons thus put completely under his control "the highest degree 
of care consistent with the possibility of injury," while unfortunate in the 
cholce of words, does not misstate the law, and, being explalned by the 
context, Is no ground for reversai. 

8. Same — Skillfui. Employés. 

A person who undertakes to run an elevator to carry passengers who 
intrust themselves entirely to his care and control is charged with the 
duty of providing experienced and skiUfxil servants for that work; and 
tho standard of due care for an elevator man is that care which may be 
reasonably expected of an elevator man of sljill and expérience. 

8. New Trial— Excessive Damages. 

Where the verdict awards excessive damages, a new trial should be 
granted, unless plaintiff consents to a remitUtur reductng the amount to a 
reasonable sum. 
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At Law, jiiîtîon by Marfiér àgaînstMteïieË' for pei-sonal in- 
juries received in an elévator operated by defèiidànt Verdict for 
plaintiff. Motion for a new trial. Granted, ùiiless plaintttf consent 
to a remittitur. 

W. H. Jackson, for plaintiff. 

0. D. Eobertson and Chas. T. Grève, for défendant. 

TAFT, Circuit Judge. This case bas been twice tried. The flrst 
Wal resulted in a Verdict for the défendant, and was set aside 
bytbe court on tbe ground tbat it was against the weight of the 
évidence. A second trial bas resultéd in a verdict for |2,250. A 
motion |is now made for a new trial on three groùnds: First. That 
the court charged the jury, with référence to Mitiehell's obligation 
in running an elévator for tbe use of bis tenants and their visitors, 
tbat ii; ^as bis duty to use reasonable care, under the circumstances, 
to presei^e their lives and limbs, and tbat reasonable care, in view 
of tbe fact tbat passengers put tbemselves completely within tbe 
control, of Mitchell and Ms employés wbUe on the elévator, required 
a very bigh degree of care; "tbe higbest degree of care consistent 
witb tbe possibility of injury." Second. A new trial is asked on 
tbe ground tbat tbe court charged the jury tbat ïiitcbell was 
obliged to employ a careful and skilled elévator man, and tbat tiie 
standard fixed for the due care of an elévator man was tbat care 
wblcb tbe jury would expect as reasonable from a careful and 
skilled elévator man. Third. It ia said tbat tbe damages are 
excessive. 

On tbe first point I am of opinion tbat tbe language used by 
tbe court was not fortunate. Tbe higbest degree of care consist- 
ent witb tbe possibility of injury is ratber a blind expression, but 
it seems to me that it was sufflciently explained by the contexfc in 
the charge, and that it did not, tberefore, mislead the jury. "Con- 
sistent witb the possibility of injua-y," as thus explained, meant 
"commensurate witb or proportionate to the possibility of injury 
in the use of the elévator." The tlieory of the court was that tbe 
liability of Mitchell in the running of a passenger elévator was the 
same as tbat of a common carrier, and the standard for a common 
carrier is tbe higbest degree of care whicb buman foresight can 
suggest. This view is sustained by tbe case of GoodseU v. Taylor, 
a décision of the suprême court of Minnesota, reported in 42 N. W. 
Kep. 873, and by the case of Treadwell v. Whittier, a décision of tbe 
suprême com-t of California, reported in 22 Pac. Eep. 266. It is 
contended tbat such a rule applies to tbe macbinery used, but does 
not apply to tbe conduct of the employés of a common carrier. No 
case bas been cited whicb makes this distinction. On tbe con- 
trary, tbe opinion of tbe suprême court of the United States in 
Stokes V. Saltonstall, 13 Pet. 181, considered in connection witb tbe 
facts of tbat case, seems to réfute the contention. 

Secondly. I think it sbould be, and is, the rule of law tbat, where 
a person undertakes to run an elévator whicb is to carry passengers 
who intrust their bodies entirely to bis care and c6ntrol, he shaJl 
provide careful and skîUed operatives to discbarge tbe obligation 
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thus assumed. I liLerefore thlnk thftt the court properly deflned 
the standard of due care for the elevator man. 

Finally, as to the question of damages. I believe that the dam- 
ages are too great It seems clear to me from the évidence that 
the injury does not justify the amount of the verdict For that 
reason I shall grant a new trial, unless the plaintiff will consent 
to a remittitur of enough to reduce the verdict to $1,500; other- 
wise the motion for a new trial will he granted. 



W. & H. M. GOULDING, Limited, v. HAMMOND et aL 

(«rcult Ck)urt of Appeals, Flfth Circuit Febniary 6, 1893.) 

No. 52. 

1. Whit of Ebrok—Rhvibw— Décisions of Law and Fact. 

Where ail évidence as to a contract is In the shape of letters and tel- 
egrams, and by agreement of counsel ail questions as to the construc- 
tion thereof are submltted to the coiu:t, whlch Instructs the Jury to re- 
tum a verdict, sucli instruction must be considered as baîsed entlrely 
upon the construction of the contract as a question of law, and Is sub- 
ject to review like any rullng upon questions of law; and the proceedlng 
is not the same as a trial by the court under Bev. St. § 700. 

8, CONTBACT— CONBTBUCTION— TbLEGBAMS. 

PlaintlfCs, , havlng the option to requlre dellvery any tlme from June Ist 
to September 30th of à cargo of phosphate rock sold by défendants, on Au- 
gust 21st Wired défendants to "please eortend tlme for dellvery of rock untll 
November Ist. Telegraph reply." EM, that thls was only a request 
to allow plaintlffs the option of taking the cargo la October, and dld not 
glve défendants teasonable grounds to believe that plaintlffs Intended to 
abandon their lights under the original contract to require dellvery be- 
fore the end of September. 49 Fed. Rep. 443, reversed. 
8. Samb — Définitions. 

The Word "extend" means "to enlarge, prolong, expand, stretch ont," 
and la not synonymous with "postpone," which means "to defer, to put 
ofE, to place after or beyond somethlng else." 
4. Same — Pboposal bt Tblegeam — Acceptance. 

Where the plaintiff makes a proposai by telegram, with request to re- 
ply by telegram, and the défendant repUes by a telegram which contains 
no acceptance of the proposai, but a new proposai, and no notice that 
a letter is to be written, the plaintiff may treat his proposai as rejected, 
although a letter subsequently arrives accepting plalntiff's proposai 

In Error to the CSircnit Court of the United States for the Eastern 
Division of the Southern District of Georgia. 

Action by W. & H. M. Goulding, Limited, against Hammond, 
Hull & Co. for hreach of contract. The circuit court gave judgment 
for défendants. 49 Fed. Kép. 443. Plaintlffs bring error. Ee- 
versed. 

Statement by LOCKE, District Judge: 

The plaintlffs, resldlng and doing business in the city of Dublin, Ireland, 
through T. V. Kessler, their agent at Baltimore, made a contract with the 
défendants, Hammond, HuU & Co., of Savannah, G a., as folio ws: 

"Savannah, Cta., 28th of May, 1889. 
"Sold to Messrs. W. & H. M. Gouldhig, (T. V. Kessler, Agt,) of Dublin, Ire- 
land, for accouut of Messrs. Hammond, Hull & Co., a steam(>r cargo klln- 
drled river phospate rock, as follows: 
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"Qiumtlty. ;&1iqut twenty to tweaty-flye htmdred <2,000-2,500) tons of 2,240 
Ibs. each, more or less. 

"Priée. Six dollars ($6.00) per ton of 2,240 Ibs., dellvered alongslde buyer's 
steamer at seller's whart, Battery Creek, near Port Royal, S. 0. 

"Analysis. Guaranteed flf ty-five (55) per cent, of bone phôsptiate of lime by 
analysls of Prof. C. U. Shepard, Oharleston, S. C. " • 

"Dellvery. Any tlme during June, July, August, and or September, 1889, at 
buyer's option. 

"Terms of payment Cash agalnst documents on présentation at Baltimore, 
Md., or London, England, buyer's option. 

"Conditions. Swom welgter's welghts and sampllng at point of shlpment 
Due notice of charter to be glven seUers Soon as charter is made. Sellers to 
hâve privilège of stevedoring cargo at ueual rate for such work. 

"Brokerage. Payable by sellers on completion of contract at usual rate per 
ton. 

[Signed] "J. M. Lang & Co., Brokers." 

To which the folio wlng waa added on May 31 st, at the Instance of Ham- 
mond, Hull & Go.: 

"Steamers alway»afloat Accepted. 

[Signed] "Hammond, HuU & Co., 

"Per H. P. Rlchmond, Atty." 

On the 21st of August plalntiffs telegraphed défendants as foUows: 

"Baltimore, Md., August 21, 1889. 
"Hammond, Hull & Co., Savannah, Ga.: Please extend tlme for dellvery 
of rock until November flrst Telegraph reply. 

[Signed] "W. & H. M. Goulding." 

The défendants the same day telegraphed In reply: 

"Savaaiiah, Ga., August 21, 1839. 
"W. &. H. M. Goulding, Baltimore, Md.: Can't you make It December 
dellvery? Thls preferred to November. 

"Hammond. Hull & Co." 

The same day défendants wrote by mail as follows: 

"Savannah, Ga., August 21, 1889. 

"Messrs. W. & H. M. Goulding, Baltimore, Md.— Gentlemen: Replying to 
your telegram of even date, viz. 'Please extend tlme for dellvery of rock 
until November Ist,' duly received, and to which w© Immediately replled, 
'Can't you make it December deliyeryî This preferred to November,'— 
which we now confirm, we prefer December to November, and trust it may be 
your pleasure to make it December, thereby makihg the transaction agreeable 
to ail Interested. Of course, it is imderstood that we wlll make the dellvery 
In November; yet we trust, as stated, you will hâve it December. Awaiting 
your reply, we remain your friends, truly, 

"Hammond. HuU & Go^" 

Upon the receipt of défendants' telegram of the 21st August, and before the 
receipt of thelr letter, plalntiffs, by thelr agent in Baltimore, wrote défend- 
ants this: 

"Baltimore, Md., August 21, 1889. 

"Messrs. Hammond, Hull & Co., Savannah, Ga.— Gentlemen: We wired 
you this A. M. as follows, which we now confirm: 'Please extend tlme for 
dellvery of rock until November first. Telegraph reply,'- and we are, now in 
receipt of your reply, for which accept our thanks: 'Can't you make it 
December dellvery? Thls preferred to November.' This I hâve cabled to our 
Dublin office, and as soon as I reçoive thelr reply wUl advlse you. Wlll you 
kindly inform us if we can load at quarantlne, and what would be the 
additlonal expense. If your Mr. Hull, wlth whom the writer is acquainted, 
should come north, we would be pleased to aee hlm, as we think an arrange- 
ment could be made to take your surplus rock, If you hâve any, or if likely to 
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mine extenslvely. Thanking you for proniptly replylng to oxir telegram, wo 
are, very truly, yours, W. & H. M. Goulding, Ltd. 

'Ter T. V. Kessler." 

On the 23d défendants wrote plaintiffs, their letter contalning, among other 
thtngs immaterial to any question hereln, the following: "As our trade now 
stands, we understand tliat thls rock is to bé delivered in November, and that 
you may be able to extend the time to December, as intlmated in our letter." 
On the 24th, and apparently before that letter was received, plaintiffs wrote 
défendants, acknowledging the recelpt of thelr letter of the 21st, and notify- 
Ing them that they had that day received cablegram from the Dublin office, 
Informing them that they had chartered for September. On the 26th défend- 
ants wrote plaintiffs, complaining of thelr havlng chartered for September, 
and using this languagè: "Your telegram to us asked for a direct exten- 
don to November, whlch we were wllllng to do, and merely begged that you 
woxild make It December, Instead of November, If possible, to whlch we got 
your reply, stating that you had communicated with. your people, and would 
let us know In a few days whether or not you could make it December. We, 
of course, understood, and so wrote yon, that you accepted the éerms for 
November dellvery, hoping that a December dellvery would suit you as welL 
Now you come back, and say that your people hâve made a September 
charter, whlch throws us entirely out of gear. We hâve notlfled our dredging 
people of thls change, and wlU, if necessary, send you thelr certlficate to thls 
effect. As the matter now stands, we cannot make a dellvery before Novem- 
ber, and you must govem yourselves accordingly. We vrired you as follows 
this A. M.: 'Letter 24th received. We notlfled our dredging people that rock 
would not be wanted till November, and we cannot now make earller de- 
llvery,'— whlch we now eonfirm." And the sarae day tolegraphed plaintiffs' 
office in Baltimore that they had uotifled their dredging people that rock 
would not be wanted tlll November, and that they could not make the delivery. 
On the same day, before recelving either telegram or letter of that date, plain- 
tiffs wrote: "From our letter of 24th Instance you wlll see that we hâve 
chartered to take the rock durtng Septbr. If yon vrill kludly refer to our 
telegram of the 21st Ipst., you wlll see that we wanted time extended untU 
Nov. 1 (not November delivery) for rock delivery, but, as we hâve made char- 
ter for Sept, dellvery, we wlÙ not require the time extended." On the same 
day, upon the recelpt of défendants' telegram of the same date, they again 
wrote, reviewing the correspondence had, and using this languagè: "We are 
at a loss to understand upon wliat grounds you could eonstrue an inqulry to 
mean November delivery." The telegram to which this was a reply was: 
"Based upon your request for extension to November, whlch we accepted on 
the 21st instant, we cannot make delivery sooner." On the 27tli plain- 
tiffs telegraph: "Steamer Tormore wUl be due about September 5th. Hâve 
cargo ready as per contract May 28th." The further correspondence Is of 
no impoi-tance in determining the questions at issue, and w.as only ex- 
pressive of the views of the parties of their rights under the clrcumstknces. 
The steamer Tormore arrived, and reported ready for cargo, which was not 
fumished. Efforts were made to procure another cargo, but failed, and 
plaintiffs were compelled to cancel the charter at a cost of $2,311.59, for 
which, together with différence in prlce of phosphate rock they were com- 
pelled to purchase, and expenses, amoimting in ail to $4,644.63, this suit was 
brought. 

Upon the trial, after the Introduction of the original contract and telegram^ 
and letters of the correspondence, the principal défendant was swom as a wlt- 
ness, and was about to teetify how the transaction was changed on August 
21st, when counsel for the plaintiffs objected, claiming that the construction 
of the contract was for the détermination of the court upon the letters and 
telegrams which had been submitted; whereupon counsel for both plaintiffs 
and défendants agreed that the question as to the construction of the contract 
and of the letters and telegrams with référence thereto be argued and sub- 
mitted to the court, whereupon argument was had, and upon motion of de- 
fendants, and over the objections of plaintiffs, the court Instnicted the jury 
*o retum a verdict for the défendants, which was done, to which plalntUIs 
v.54F.no.4 — 41 
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exceptod, fijled 1^ blll of exceptions, «Jid bronght tbe case hère for reylew. 
The asatgiinient of error consista of elèvrai speclflcations, the substance of ail 
of whiçh are embodied In the elghth, that "the court erred in directlng a ver- 
dict for the défendants in sald case." 

"\Valter G. Oharlton, for pladntiffis in error. 
S. B. Adams^ for défendants in error. 

Bef ore PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating the f acts.) The flrst 
question présented for considération is how far the décision of the 
court belpw must control in the détermination of the questions pré- 
sented hère. It is claimed by défendants in error that, the ques- 
tions having been submitted to the court by the consent and upon 
the application of the plaintiffs' counsel, it was not within their 
right to mw question the resuit of that submission; that the case 
stands upon the same ground as would one tried by a court with- 
out a jury, where no flnding of fact can be questioned, and that the 
judgment belbw should not be reversed if it can be seen how the 
court below could reasonably hâve arriyed at the conclusion 
reached. We cannot accept this view of the case. The question sub- 
mitted to the court below was submitted as a question of law, and 
not as one of fact It was submitted upon the joint agreement of coun- 
sel for plaintiffs and deféiidants, and so détermine!. It is not con- 
sidered that it was the intention of either party to withdraw the 
considération of any question of fact from the jury, or for the 
court in any way to take the place of a jury, as in a trial under 
section 700 of the Eevised Statutes. The instructions to the jury 
to find a verdict for tiie défendants must be considered as based 
entirely upon the construction of the contract as a question of law, 
and subject to re-examination and review, the same as any ruling 
upon questions of law when excepted tù. 

The détermination of the case rests entirely upon what construc- 
tion is to be placed upon plaintiffs' telegram of the 21st of August, 
and the reply thereto. Before that there was nothing in doubt or 
uncertainty, the contract was complète, and the terms so positive 
and certain that no question could be raised as to its construction 
and meaning. Plaintiffs had the right to caU for and demand the de- 
livery of the rock at any time durlng June, July, August, or Septem- 
ber. Did the request, or Inquiry, if it may be so termed, contained ta 
liiis telegram of the 21st, suggest or give the défendants any justi- 
fiable grounds to believe or claim that plaintiffs, by such a request, 
intended to abandon any of the rights that they had under the 
original contract to take the delivery of the cargo, at their option, 
at any time previous to the end of September? Upon the answer 
tô this question the détermination of the case rests. The original 
contract would stand in force until a new one was entered into by 
the mutual consent and understanding of both parties, and the 
question is, was there a new one made? We do not consider that 
the language of the telegram could be so construed, but only as a 
request to enlarge their privilège. The word "extend," used ix> the 
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sensé in which it "was Hèi^e used, could not, in our opinion, in any 
way be construed to mean postpone or arbitrarily put off to later 
day. Neither tliè etymology Of thé wofd nor its ordinary use would 
permit such an understànding. Tlie word "extend," used by plain- 
ttffs, in dérivation, construction, and the définition of every autlior- 
ity, means "to enlarge, prolong, expand, stretch out;" while tbe 
sensé and meaning wliidi défendants désire to apply to the telegram, 
are "to postpone, to defer, to put ofE, to place aftér or beyond some- 
tbing else." Webst. Dict; Cent. Dict; Amer. & Eng. Enc. Law, 
583. We do not consider that any reasonable interprétation can 
be bad of the language used wMcb would express any idea différent 
from tbat wMcb would add the month of October to tbe time whlcb 
plaintiffs had to claim the cargo. 

The défendants' telegram of tbe same date in response was not 
an acceptance of the request made. It neither granted the applica- 
tion nor refused it, but made a request of their own, entirely 
différent from that of plaintiffs. They had been requested to tele- 
graph reply, and, after their response had been forwarded, and 
received by plaintiffs, tbe proposed transaction was closed, and any 
ietter which had been written and mailed by défendants that day 
could bave no weight in the correspondence. The plaintiffs had 
received a reply by telegraph, as asked, and, their request not havlng 
been accepted, nor any notice of a further reply by mail given, they 
could no longer be bound by their proposai. The Code of Georgia 
(section 2728) can only refer to a case where the proposition is 
made by ietter, and the reply is communicated in the same way. 
Hère one reply was made, in the manner requested, and no law 
would compel an awaiting another, or hold the party proposing to 
the effect of such second response. Défendants' new proposition 
was immediately telegraphed to plaintiffs' home ofi0ice, but it was 
not accepted by tbem, and they immediately informed défendants 
of a charter's having been made for September, which information 
was at once forwarded to défendants, and was, in effect, a refusai 
to accept their application for a December delivery, and a with- 
drawal of plaintiffs' request for an extension. 

There is another point which bas been urged in behalf of défend- 
ants, and that is that when plaintiffs learned of the understànding 
that défendants had received of their proposed request, they did 
not at once disabuse their minds of this mistaken idea. Before 
the défendants' Ietter of the 21st had been received, their ûrst 
proposai for making a December delivery, by telegraph, had been 
telegraphed to Dublin, and the answer appears to bave been for- 
warded to them at once upon its receipt. This was a sufScient reply 
to their proposai. They had resorted to the mail, and could not, in 
justice, complain that plaintiffs did the same; nor does it appear 
that any such slight delay was in the least injurions to défendants' 
interest. The first direct déclaration of défendants that thêy under- 
stood the time of delivery had been postponed to November was their 
Ietter of the 23d, which was replied to on the 26th, in which Ietter 
plaintiffs referred to their telegram of the 21st, and made the 
explanation that they had requested an extension of time un- 
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til November Ist, and not a November delivery. Again, on the same 
day, they say, "We are at a loss to understand upon what grounds 
you could construe an inquiry tp mean November delivery." It ap- 
pears that plaintiffs gave as early notice of the chartering of a ves 
sel as could be demanded, and we flnd no unreasonable or injurions 
delay on the part of the plaintiffs in endeavoring to correct any 
misunderstanding of their intent in the minds of the défendants, 
and consider the court below erred in flnding platatifls had no 
cause of action, and directing a verdict for défendants; and it is 
ordered that the judgment be reversed, and the cause remanded 
for a new triaL 



OOYLB V. FRANKLIN et aL 

(Olrcïilt Court of Appeals, Fifth Circuit. February 20, 1893.) 

No. 31. 

Adverse Possession— What Constitutes— Possession by Tenant. 

Possesdon by a lessee is contlnuous, peaceable, adverse possession, tn 
f avor of the lessor, as agalnst ttird persons, withln Rev. St. Tex. art. 3193, 
maklng such possession for flve years a bar to recovery of real estate, 
although the lessee répudiâtes the tenàncy, aad attoms to a third party, 
where the lessor instltutes suit agalnst the lessee, and recovers possession 
, therein. 

In Error to the Circuit Court of the United States for the Eastem 
District of Texas. 

Action of trespass to try title by W. M. Coyle agalnst Joseph Frank- 
lin and others. Judgment for défendant Franklin. Plaintiff brings 
error. AfBrmed. 

E. B. Kruttschnitt, (Francis B. Lee, on the brief,) for plaintiflE in 
error. 
S. W. Jones, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

FARDEE, Circuit Judge. The plaintiff in error brought an action 
of trespass to try title in the circuit court for the eastern district of 
Texas, agalnst Joseph Franklin, the défendant in error, Joseph Cou- 
rant, and Albert P. Bush, assignée of the Alabama Gold Life Insur- 
ance Company, to recover a certain tract or parcel of land situated 
on Galveston island, state of Texas. Albert P. Bush entered a for- 
mal disclaimer. The suit was dismissed as to Joseph Courant. 
Franlvlin, défendant in error, pleaded (1) not guilty; (2) the statute 
oî limitations of three years; (3) the statute of limitations of flve 
years. The parties, by written stipulation, waived trial by jury, 
and the case was submitted to the court. The court found the fol- 
lowing conclusions of fact and law: 

"The court flnds that by and throngh regular and légal chatn of transfer, 
from and under the soverelgnty of the soil, the plaintiff, "W. M. Ooyle, was at 
the date of the institution of thls suit, September 1, 1890, the owner of the 
kmd in coiîtroversy, tp wit, lot number seventy-flve, in section number one, of 
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Galveston island, .iceordlng to the map and plan and survey of sald island, 
and containing about 14% acres of land, nnless the défendant Joseph Franklin 
Is ehtitled to judgment under his plea of flve years' limitation, conceming which 
the court finds as foUows: The sald défendant Joseph Franklin claimed title 
to said property under said plea of flve years' limitation, under a tax collector'a 
deed to said Joseph Franklin, fully descrlbed in the blll of exceptions taken 
by plaintiff, sald deed being dated July 11, 1878, and filed for record and duly 
recorded in Book 27, page 514, of the Records of Deeds for Galveston County, 
whlch deed the court finds to be a deed duly recorded, within the meaning of 
the statutes of Texas, for the purpose of sald plea of limitation, but not as 
vesting title by its owu force and effect In May, 1884, sald Joseph Franklin 
engaged one Juneman to fence said property, and Juneman accordingly f enced 
it, completing the fence In June, 1884. Franldln leased the property to June- 
man by veritten lease, descrlbed also in sald bill of exceptions, and Jimeman 
occupied the premlses under the lease untU July 1, 1885, when, faiUng to make 
arrangements with Franklin for a continuation of the lease, and having heard 
that Waul & Walker claimed to own or represent the owner of the lot, June 
man took a lease from tliem, (Waul & Walker,) and notlfied Franldin that he 
(Juneman) decllned to recognlze hlm as landlord any longer, but never vacated 
the premlses until after termlnatlon of suit in suprême court of Texas, as 
hereiuafter stated. On August 19, 1885, Franklin sued Juneman to recover 
possession of the lot, the suit being in the district court of Galveston county, 
and the proceedings being as shown in said bill of exceptions. In sald suit 
a writ of séquestration was sued out by Franklin, and was levied by the 
sheriff of Galveston county, who allowed Juneman to remain in possession 
as keeper under the sheriff, until the termlnatlon of the suit. After the suit 
was determlned, Juneman remained in possession until September or August, 
1887. The suit tn the district court of Galveston county, after judgment by 
that court, was carried by appeal to the suprême court of Texas, where the 
Judgment was aîBrmed February 18, 1887. 07 Tex. 415, .*$ S. W. Rep. 362. 
After Juneman qvit the promises, September or August, 1887, Franklin took 
and held continuous possession by other tenants until the institution of this 
suit. When Jmieman left premlses, he left in charge of the promises one 
Peterson, who also had charge of Juneman's horses and cattle. Peterson 
tumed over possession to AppeU, a tenant of Franklin, who remained in 
possession to the time of flUng suit. Franklin paid ail taxes on the property 
In contre versy for the years 1884, 1885, 1886, 1887, 1888, 1889, 1890, and ail 
other taxes thereon. Juneman was a dairyman, and used the lot, whlle in 
possession of It, for grazing Ms cows and horses. Franklin's other tenants 
,used It for the same purpose. 

"Conclusions of law by the court on the foregotng findlngs of fact: The 
court holds that the défendant Franklin had continuous adverse possession 
of the property, by and through Juneman, and the other tenants after June- 
man, from July 1, 1884, to September 1, 1890, notwithstanding the répudiation 
by Juneman of his tenancy under Franklin in June, 1885, and the suit by 
Franklin to recover possession, pending from August, 1886, to February 18, 
1887, because Juneman, having gone into possession under Franklin, could not 
lawfully hold against Franklin, and the possession of Juneman was In law 
that of Franklin, after, as well as before, the expiration of the lease from 
Franldln to Juneman, notwithstanding the répudiation by Juneman of his 
tenancy under Franklin. And the possession and claim of Franklin under 
the tax coUector's deed, and his paying the taxes on said property, complied 
fully with the condition of the statutes of limitation of flve years, as pleaded 
by Franklin; and lie is entitled to judgment accordingly against the plaintiff, 
which v.ill be so entered." 

Judgment being entered in favor of the défendant Franklin, Coyle, 
the plaintiff, brought the case to this court for review. 

The eiTors assigned présent but two questions : (1) Is the tax col- 
lector's deed to Joseph Franklin, the défendant in error, for the prop- 
erty in controversy, such a deed as will, under article 3193 of the Ee- 
Tised Statutes of Texas, support the plea of flve years' limitation? 
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(2) Was tlie fiittempted attoMunent.by Franklin's tenant to another 
after tke expiration of his lease, July 1885, and the litigation betwecK 
Franklin aùd Jus tenant for the possession of the property, which 
shortly foUôTJ'ed, and which resulted in favor of Franklin, an inter- 
ruption of tli.e continuity of Franklin's possession, begun in June, 
1884, so as to defeat bis plea of five years' limitation under the stat- 
ute in this action, brought by a third party against him. for the re- 
oovery of the land? 

The sufficiéîiey of Franklin's deed to support the plea of five years' 
limitation is admitted by counsel for plaintifE in error in his oral 
argument, and it is fully shown by the principles déclared in the fol- 
lowing adjudged cases : Wofford V. McKinna, 23 Tex. 43; Flanagan 
V. Boggess, 46 Tex 335; Fry t. Baker, 59 Tex. 405; House v. Stone, 
64 Tex. 678; SeemuUer v. Thornton, 77 Tex. 156, 18 S. W. Rep. 846. 

On the second question we agrée with the learned judge of the cir- 
cuit court, that the défendant FranMin had continuons adverse pos- 
session of thé property by and thfough his tenant Juneman, and 
the other tenants after Juneman, from July 1, 1884, to September, 
1890, notwithstanding the répudiation by Juneman of his tenancy 
in June, 1885. As Juneman went into the possession of the prem- 
ises as a tenant of Franklin, and heither vacated them nor surren- 
dered them to Franklin, the possession, notwithstanding Juneman's 
attomment to another, and the litigation which foUowed between 
Juneman and Franklin, continued to be Franklin's possession. The 
controversy between Franklin and Juneman was merely an unsuc- 
cessf ul attempt on the part of the tenant to deny his landlord's title. 
As the litigation, though lasting some time, was instituted wîthout 
unneoessary delay after the tenant's déniai, and resulted in favor of 
Franklin, recognizing his possession ajid ownership from the begin- 
ning, his possession was not interrupted thereby, and must be con- 
sidered as continùous, peaceable, and adverse. The following au- 
tHorities sustain this position: Peyton v. Stith, 5 Pet. 490; Flana- 
gan V. Pearson, 61 Tex. 306; Scott v. Ehea, 21 Tex. 708; Whitehead 
V. Foley, 28 Tex. 15; EUiott v. Mitchell, 47 Tex. 445; Blue v. Sayre, 
2 Dana, 213 ; Pleak v. Chambers, 5 Dana, 60 ; Ferguson v. Bartholo- 
mew, 67 Mo. 212; Cary v. Edmonds, 71 Mo. 523. There is no error 
in the judgment of the circuit court, and the same is afOrmed, with 
costs. 



MANN BOUDOIR CAR GO. v. DUPRE. 

(Circuit Court of Appeals, Flfth Circuit February 27, 1893.) 

No. 99. 

Slbeping Cars— Ejkctmbnt dp Passsnger from Bbrth— Damages. 

Where an unlawful expulsion from a bertli of a sleeplng car Is tlie 
proxlmate cause of a marrled woman's miscarriage, the sleepli^-car 
Company is liable for sucli injury, although ita servants were ignorant of 
tlie woman's condition when they expelled her. 
Same. 

Wbere a sleeplng-car company bas reserved certain berths for passen- 
gers getting ou at a certain station, and before the train reaches the sta- 
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lion Its conductor erroneously seDs one of the berths so reserved, tho 
condiiutor may, a reasonable time before reachlng such station, notify 
the pafisenger of bis error, and tender anotber bertb equal in accommo- 
dation, and the passenger bas no cause of action if sbe refuses to accept 
tlils, and voluntarily leaves tbe car. 

a, Samb— Pabol Evidence to Contkadiot "Bhrth Check. " 

In an action against a sleeping-car company to recover damages for be- 
Ing unlawfuUy ejected from a bertb, the plalnttff may contradict by paroi 
évidence tbe récital on liis "bertb checli" as to tbe bertb bought by bim. 
4 Trial— Instructions— Refusai to Givb. 

To save an errer bi tbe refusai to give a proper spécial charge, such 
spécial charge must not be asked in tbe aggregate with other charges 
in any one of whicb there is anytlilng obJecUonabla 
5. Sake. 

Altbough a feature of the case may rlghtfuUy call for a proper spécial 
charge, still 11 tbe charge asked for is too broad, the coiu't may rigbtfully 
refuse to give such charge. 

In Errer to the Circuit Court of the Jnited States for the South- 
ern District of Mississippi. 

Action by Florence G. Dupre against the Mann Boudoir Car Com- 
pany to recover damages for illégal expulsion from the berth of a 
Bleeping car. The circuit court gave judgment for plaintifE. De- 
fendant brings error. Eeversed. 

Percy Koberts, (Nugent & McWillie, of counsel, also âled a sepa- 
rate brief,) for plaiatiff in error. 

Frank Johnston and M. Green, (Calhoon & Green, on the brief,) for 
défendant in error. 

Before PABDEE and McCOEMICK, Cu-cuit Judges, and LOCKE, 
District Judge. 

McCOEMICE, Circuit Judge. On ihe 7th August, 1890, Mrs. 
Florence 0. Dupre, the défendant in error, accompanied by her hus- 
band, got on the Meridian traiu of the Alabama & Vicksburg Kail- 
way, a part of the Cincinnati, New Orléans & Texas Pacific ItoUway 
Company's System, at Jackson, Miss., to go to Akron, Ala. They first 
entered the day coach, but as Mrs. Dupre was enceinte, about two 
months advanced, and had experienced one miscarriage, they conclud- 
ed to take the sleeper, and went back to it, where they were met by 
the porter, seated, and told they would hâve to wait until the con- 
ductor came around. This was about 5:30 P. M., and the train on 
schedule time would arrive at Akron about 1 :30 A. M. following. 

On May 27, 1891, to the June term of the circuit court for the 
State of Mississippi, Hinds county, flrst district of the circuit court, 
Mrs. Dupre, the défendant in error, brought her action against the 
plaintifif in error, the Mann Boudoir Car Company, alleging that, on 
the occasion mentioned, she, accompanied by her husband, went into 
the sleeping car, and asked for a lower berth in said sleeper. That 
then and there the conductor sold her a lower berth for two dollars, 
which her husband paid the conductor, and the conductor assigned 
her a particolar berth as the one designated and selected for her, 
and shortly after, the berth, by the conductor's direction, was proper- 
ly arranged so that she could retire, which she accordingly di^ It 
having been explained to the conductor that she was unwell and dell- 
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cate, as a reason why it was desifed tLat her berth. should be made 
dô;#ii at an early hîùur. That wh.en tke train reached Meridian, 
aopùt 11 o'clock that night, tlie conductor came to her compart- 
ment, and informed her and her husband that she must vacate and 
leave her berth at once, as it, with other berths, were needed for cer- 
taitt'bommercial travelers who came aboard the train at Meridian. 
It Wà;S' protested that the conductor had no right to eject her, but 
he in a rude and offensive manner ordered her to leave the berth, and 
insnltingly pulled back the curtain that draped her berth, and de- 
clared in a loud tone that she must get out. That the conductor 
insultingly refused to open the f orward sleeper that they might walk 
through it to the day coach. Tliat he curtly refused to permit the 
porter to carry her hand baggage to the day coach, and declined to 
assist in removing her hand baggage from the sleeper, or help her 
to descend from the platform. Thereupon, protesting against this 
déniai ôf her légal and just rights, she, with her husband's assistance, 
descended from the platform, and with great pain and discomfort 
waïked, greatly hurried and agitated, to the day coach, about the 
moment the train was getting into motion, and sat up during the re- 
mainder of the night That she had suffered alann, agitation, and 
distress, from the offensive manner, language, and conduct of the 
conductor, whioh produced or contributed greatly to produce an 
illness of a serions and perlions character, from which she suffered 
great bodily pain and appréhension and distress of mind, for ail of 
which she claims damages in the sum of |10,000. To which action 
the sî^ping-car company, on June 1, 1891, pleaded not guilty; and 
the same day, by proper pétition and bond, moved the case to the 
United States circuit court for the southern district of Mississippi. 
The testimony of the défendant in error and of her husband tended 
to provè aU the material allégations of the déclaration, and the tes- 
timony of a Dr. Hunter, who attended her as a physician, tended 
to prove that her fright, agitation, distress, and discomfort that night, 
if as she and her husband represented it to hâve been, would tend to 
produce, and might hâve caused, the miscarriage which she suffered 
on the 31st of August, 1890. For the défense there was proof tend- 
ing to show that by a régulation of the railroad company the whole 
compartment in which was the berth occupied by Mrs. Dupre was 
reserved from sale by the conductor untU after the train should pass 
Meridian, when, if the berths in it were not sold at Meridian, or taken 
by persons getting on there, the conductor could dispose of them, 
but not before; that this régulation was fuUy explained to the hus- 
band of Mrs. Dupre in her présence, and they were told they 
could occupy it until the train reached Meridian, but would hâve to 
surrender it then if it had been sold at Meridian ; that some time be- 
fore reaching Meridian the conductor leamed that the compartment 
had been sold at Meridian, and told the husband of Mrs. Dupre that 
she would hâve to take the upper berth in another compartment, for 
which the conductor had given said husband a berth check when he 
sold him a berth; that said husband then became violent, and said 
they would. not leave the berth Mrs. Dupre was in; that the conduc- 
tor had no lower berth which he could let her hâve, except the lower 
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berth in the buffet where he slept, and whicli îmmediately adjoîned 
the compartment where Mrs. Dupre was, and was every way as com- 
fortable and sumptuous, which. he offered to let her occupy as far as 
she was going, and to give her the exclusive use of the buffet com 
partment to Akron, which she indignantly refused, because the negro 
porter ordinarUy sat in the buffet, and slept in the upper berth in it. 
There was proof also tending to show that the régulation reserring 
the compartment for passengers taking the train at Meridian was a 
reasonable one, and that on this day, 7th August, 1890, the lower 
berths in said compartment were taken at Meridian by parties who 
took the train at that point. The berth check delivered to Mrs. 
Dupre's husband was attached by him to his déposition offered on 
the trial by her, and it shows that it désignâtes an upper berth in 
another compartment. There was proof tending to show that Mrs. 
Dupre's husband was a very excitable man, and when he was in- 
formed that compartment B, in which his wife then was, had been 
taken at Meridian, and she would hâve to vacate it, his temper rose 
at once to fury, and that the fright, anxiety, and distress of mind suf- 
fered by Mrs. Dupre was excited and caused by her husband's violent 
language and conduct; that his rage was such as rendered him deaf 
to ail explanation, and made him reject with scorn every offer of 
accommodation or assistance. The proof also tended to show that 
for 16 or 18 days Mrs. Dupre suffered with utérine pains without caU- 
ing in médical aid, and that timely, skillful médical aid might hâve 
relieved them, and prevented the miscarriage. The plaintiff in errpr, 
défendant below, requested the circuit court to give the jury what 
it caUs "Instruction No. 1," "Instruction No. 2," and "Instruction 
No. 3." Instruction No. 1 has three sections, No. 2 has only one 
section, No. 3 has six sections, and altogether they fiU seven closely 
printed octavo pages in the printed record, ail of which the judge re- 
fused to give, and gave the jury a charge in writing, excepted to only 
"in so far as it failed to include the charges asked by défendant, 
and refused." There was a verdict and judgment for the plaintiff, 
motion for new trial refused, and the défendant prosecuted and per- 
fected this writ of error, setting out separately and particularly 13 
errors in its assignment of errors. 

The distinguished counsel who appeared for the plaintiff in error 
in this court, and made an oral argument, has in his printed brief 
urged four propositions: 

"(1) It was error in the lower court to admit the testimony of the plaintiff 
and her husband, contradicthig the déclarations appearing on the face of the 
berth checli as to the berth bought by the plaintiff, and In refusing our in- 
etruction to retura a verdict for the défendant. 

"(2) The circuit court erred in refnslng our request to exClude from the con- 
sidération of the jury, as a basis of damages, the utérine pains and miscar- 
riage suffered by the plaintiff after she left the car of the défendant at Me- 
ridian. 

"(3) The circuit court erred m refusing to ^ve section 4 of Instruction No. 3 
asked for by the défendant company. 

"(4) The circuit court erred In refusing to give the Instruction asked by 
the défendant bearing on the contributive négligence of the plaintiff." 

Only the flrst of thèse propositions relates to errors which were 
properly saved under the wellsettled rules announced by the suprême 
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court The otliers ail relate to errors in refusing parts of instruc- 
tions afiked in the aggregate, wMch in our opinion should not hâve 
been given in the aggregate, on account of objectionable matter 
therein, ajid were therefore rightly refused. Eailroad Co. v. Horst, 
93 U. S. 291; Harvey v. Tyler, 2 WaU, 339, and many other cases. 
Soundîng only this note of caution, we may waive this informality, 
and consider the four propositions urged by plaintiff in error in this 
court. The first of thèse propositions rests on the theory that the 
berth check fumished a passenger by the conductor of a sleeping car, 
so far as it désignâtes a particular berth as the one assigned to the 
passenger, becomes, as soon as it is furnished to the passenger, and 
received without immédiate objection, a written contract as to that 
subject-matter, and its tenus cannot be varied or contradicted by 
paroi testimony. It is common knowledge that in many cases, pos- 
sibly in the majority of cases where the carriage begins at a terminal 
point, or in any large city or considérable town, the passenger re- 
çoives a "sleeper" ticket at a ticket office, and surrenders this ticket 
on entering lie "sleeper," and reçoives a berth check from the con- 
ductor of tibie sleeping car. Until only a very few years ago thia 
berth check was taken up by the porter when he first prepared the 
berth to be occupied as a bed. It wae then, manif estly, only a 
check on the employés of the company, — not the évidence during the 
trip or afterwards of a contract between the company and the pas- 
senger; for after it was surrendered there waa nothing on it to iden- 
tify it as the berth right of any individual passenger. We believe 
it is safe to assume that the great majority of travelera of mïddle âge 
or past, who are familiar with the former practice in this respect, 
hâve not noted the change, and, of those who hâve noted it, few, if 
any, hâve understood that the company's purpose in discontinuing 
the practice of having thèse berth checks talcen up by the porter, at 
the very begiiming often of a several days' journey, was to couvert 
them into a Written contract, which should show beyond contradic- 
tion what berth the passenger had been aUowed to sélect for the 
customary fare he had paid. An expert raUroad officer, employé, or 
traveler may be familiar enough with the current forms of thèse 
berth checks to decipher, on a blue or other colored ground, by the 
lights in a sleeping car at night, the marks of a lead pencil, made 
by the average conductor, standing in a car on a moving train on an 
average track in this circuit, so as saf ely to accept it, as the only ad- 
missible évidence to him and to the courts, as to the berth he was 
aUowed to sélect and did sélect, and had delivered to him, but, speak- 
ing from an average expérience and observation, it is safe to say 
that if it is, or ever becomes, the sound and settled rule of law that 
such berth checks as are now commonly issued shaU be conclusive 
évidence as to the berth contracted for, whenever any question arises 
between the company and the passenger as to that matter, the rule 
will put one of the parties largely and in many instances wholly in the 
power of the other. Why should it be the rule? What are the 
reasons which justify the rule that some contracta shaU be proved 
only by a mémorandum in writing? Or the broader rule that re- 
quires, when parties do reduce their contracta to writing, the writing 
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shall be concluslve between them as to ail it clearly expresses that is 
material to tlie contract? The most accurate thinkers are the flrst 
to note, and the most careful to guard against, the liability of the 
mind to be misled by the use of tenus and the application of analo- 
gies. Whatever answer may be correctly given to the last question, 
it can hardly be such as to draw the berth check in question, withjn 
the meaning of the raie, and give to it that conclusive force claimed 
for it by the plaintiff in error. A transportation ticket from Boston 
to Chicago is issued for use on several dififerent lines of road, or on 
différent divisions or conductors' runs on the same road, to be évi- 
dence to thèse several numerous conductors, and to be used neces- 
sarily more than one day before being regularly exhausted by com- 
plète exécution of the contract to carry, and yet, in a case arising on 
such a contract as a ticket for that carriage evidenced, the United 
States suprême court say: 

"While It may be admltted, as a gênerai rule, that the contract between the 
passenger and the rallroad company Is made up of the ticket whlch he pur- 
chases, and the rules and régulations of the road, yet It does not follow that 
paroi évidence of what was said between the passenger and the ticket seller 
from whlch he purchased hls ticket at the tlme of such purchase la inadmis- 
sible, as golng to make up the contract of carriage, and forming a part of It 
In the first place, passengers on raUroad trains ai"e not presumed to know 
the rules and régulations whlch are made for the guidance of the conductors 
and of the employés of rallroad compaules, as to the Internai affalrs of 
the company, nor are they requlred to know them." RaUroad Co. v. Wtnter'a 
Adm'r, 143 U. S. 60, 12 Sup. Ot Rep. 356. 

No more are they presumed to know the meaning of the detached 
words, abbreviations, figures, punches, blanks, and pencil marks, that 
can only be correctly read or interpreted by the rules and régula- 
tions which are made for the guidance of the conductors and of the 
employés of sleeping-car companies as to the affairs of the company, 
nor are they required to know them. The conductor of the sleep- 
ing car does not need this berth check to évidence to him anything 
expressed on it, with which the passenger has any concern. The 
conductor is the initial party to it, and remains constantly présent 
with the other party, until its every function which affects the pas- 
senger should be completely discharged. The parties necessarily re- 
main together during the whole period of the life of the berth check, 
and as, necessarily, not as much as a full légal day can intervene 
between the furnishing of it and that complète delivery of the berth 
itself, which surely should be as conclusive as the mystic symbols on 
the berth check. Each car has its conductor and porter that go 
with it through its whole trip, and it can reçoive only that limited 
number of passengers which an experienced conductor can readily 
identify and keep distinguished in his mind. In our opinion there 
is no necessity of the sleeping-car service, or sufflcient reason shown 
or believed by us to exist, for giving the berth check the conclusive 
force as évidence insisted on by the plaintiff in error. Its flrst prop- 
osition therefore cannot be sustained. 

The plaintiff in error's second proposition rests on the theory that, 
unless it was apparent to a casual observer that Mrs. Dupre was 
enceinte, or that fact was made known to the servants of the com.- 
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pany, she could not recover damages for her subséquent miscaariage, 
though the jury might believe from the évidence the miscarriage 
was proximately caused by the unlawful conduct of the company's 
servants in expelling her from the train. This theory, and the re- 
quested charge embodying it, would require every pregnant woman 
to refrain from travel; to take ail the risks of the négligence of pub- 
lic carriers; or to proclaim her condition to the servants of the car- 
riers. We are not wUling to sanction by our authority a rule that 
would 80 shqck the delicacy, dignity, and sensé of justice of our "hon- 
orable women not a few." The subject caUed for careful direction 
of the jury in order to exclude damages too remote; that is, such as 
were suffered from the action of some intervening cause, or contrib- 
uted to by the négligence of the plaintiff bdow. Where, however, 
the proof satisfactorily shows that the misconduct of the carrier's 
servant to her whUe she was a passenger in the carrier's car was 
the proximate cause of such an iniiu-y to a married woman, the car- 
rier should not be held exempt from liability on account of the fact 
that her condition was unknown to the servants of the company. 
We therefore do not sustain the second proposition of the plaintiff 
in error. 

The fourth proposition of plaintiff in error we cannot sustain be- 
cause the requested charge to which it refers, if weTiave guessed cor- 
rectiy, (we are left by the proposition to guess,) — section 3 of instruc- 
tion 3, — is too broad to hâve been given as requested. It relates to 
a feature of the case calling for a proper charge,^ — one not embraced 
in the court's charge, — ;and if it had been properly limited and freed 
from that coloring which the zeal of advocacy often gives to request- 
ed charges, should hâve been given. 

The third proposition must be sustained. Section 4 of instruc- 
tion No. 3, asked by the company, and refused, is as foUows: 

"If you flnd from the évidence that, by the standing order of the railroad 
company, ail of the berths in 'Letter B' were reserved for Meridian passengers, 
and that the c6nductor of the défendant erroneously sold the lower berth In 
'Letter B' to thé plaintiff; and you further flnd that, wlthin a reasonable 
tlme before reaehlng Meridian, he notlfied the plaintiff of his error, and at 
the same time Inf ormed her that the berth was reserved for, and had been 
taken by, passengers at Meridian; and you further flnd that the conductor 
offère.d the plalntifC the occupation of ànotlier berth In the car, equal to the 
berth In 'Letter B' In accommodation; and you further find that the plaintiff re- 
fused to accept thls other berth, and thereupon left the car without being com- 
pelled to do so by the conductor,— then I mstruct you that the défendant was 
not guilty of such a breach of the contract with the plaintiff as would entitle 
the plaintiff to recover damages on that account." 

This charge we consider substantially sound, and applicable to the 
issues of fact and the évidence in the case, and either it should hâve 
been given as requested, or the judge of the circuit court should hâve 
charged the jury on the point, and substantially to the effect of this 
request. For the error in refusing this requested charge, and in 
failing to charge on the point indicated by this request, the judg- 
ment of the lower court must be reversed. 

It is therefore ordered that the judgment of the circuit court be 
reversed, and the cause remanded, with directions to that court to 
Bward a new trial. 
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SCHREYBR r. KIMBALL liUMBBE OO. 

<01rcûlt Court of Appeals, Flfth Circuit February 6, 1893.) 

No. 81. 

1. Sale— Delivhht— When Title Passes. 

A foreign merchant contracted for several cargoes of lumber to be 
delivered free on board shlp in the Appalachicola river, seasoned when 
dellvered, witMn seven montbs from May Ist, certain advances to be 
made about June Ist. Thèse advances were made, and the flrst cargo 
was prepared by August, pUed by Itself la the seller's yard, and the 
buyer notifled of readiness. The latter had difflculty in chartering ships, 
and later the seller's mUl and ail the lumber were bumed. Held, that 
there was no delivery, and the tltle had not passed. 

8. Samb— Rbscission. 

Immedlately after the flre the seller notifled the pnrchaser thereof by 
cable, -wlth the' request to "cancel ail business," to whlch the buyer agreed, 
"subject to immédiate retum of advance." The seller accepted, but was 
silent as to the retum of the advance. Hdd, that from thls silence it 
could fairly be presumed that he thereby coiltracted to retum the money. 

In Error to the Circuit Court of tlie United States for the North- 
ern District of Florida. 

Action by Pr. Julius Schreyer against the Eamball Lumber Com- 
pany to recover moneys advanced on a purchase of lumber. From 
a judgment dismissing the complaint, plaintiff appeals. Keversed. 

John 0. Ayery, for plaintiff in error. 
Fred. T. Myers, for défendant in error. 

Before FARDEE and McCOBMICK, Circuit Judges, and L0C5KE, 
District Judge. 

FARDEE, Circuit Judge. Fr. Julius Schreyer, plaintiff in error, 
a lumber dealer of Bremen, Germany, brought his action in the 
circuit court against the Bamball Lumber Company, a corporation 
of the state of Florida, engaged in the manufacture of lumber at 
Appalachicola, to recover the sum of $2,400, alleging indebtedness 
of the défendant in error for that sum "for money payable by the 
défendant to the plaintiff for so much money loaned by the plaintiff 
to the défendant; and in a like sum of money for money had and 
received by the défendant for the use of the plaintiff; and in a like 
sum of money upon accounts stated between the plaintiff and the 
défendant." To this action the défendant entered a plea that it 
was never indebted as alleged. On the trial, the judge instructed 
the jury to retum a verdict for the défendant, to v^hlch instruction 
the plaintiff excepted, and upon judgment entered against hîm, after 
moving in vain for a new trial, brought the case to thls court for 
review. The évidence adduced upon the trial is ail embraced in 
the bill of exceptions, and the question presented to us is whether 
it warranted the instruction given. The évidence shows that 
Schreyer contracted with the lumber company for three cargoes of 
from 900 M. to 1,500 M. feet of prime boards at $12.25 per thousand 
feet, to be seasoned when shipped, and to be delivered free on board 
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shipa in the AppalacWcola river, within seven months from May 1, 
1890; ships to-vbe cliartered by Sclireyer, and c^J^rters to be made 
on certain specified forms, the beneûts of tlie whole charter party 
to the lumbei* compaiiy. It was'further agreedthat there was to 
be a rebate of 25 cents per thousand to be allowed if Schreyer's 
agent inspected the lumber on delirery. As to payment, it was 
agreed that the lumber company might draw upon Schreyer at 30 
days' sight, about June l«t, in the sum of ICjOGO marks, to be ac- 
cepted by Schreyer and received by the Itmiber company as an 
advance on the three cargoes contracted for, the same to be de- 
ducted from the price of the last cargo; and that, otherwise, the 
lumber company was to draw Oli Schreyer for the amount of in- 
voices àt three days' sight, payable at Bremen, bills of lading to be 
attached to the drafts. On Jnne 2d, the draft for 10,000 marks was 
drawn, and was sold, ; netting the liunber company the smn of 
^2,371.87, which sum was placed to the crédit of Schreyer, and which 
draft was thereafter in' due course paid and taken up by Schreyer. 
*rhè flrst order under the contract, designatèd by the parties 
"Lenity," from 400 to 500 M. feet, according to spécifications fur- 
nlshed by Schreyer, was prepared by the lumber company, and was 
ready for shlpment ta August, 1890. It was stacked in a pile by 
itself in the company's yards, and the plaintiff in error was notifled 
of its readiness, and urged to send a ship for it. There was appar- 
ent difttcnlty in obtaining suitable ships for Appalachicola river, and 
the lumber remained stacked and piled until October 28, 1890, when 
the lumber company's mill and ail the lumber in the company's 
yards, amounting to about 4,000,000 feet, were destroyed by &ve. 
At the time of the fire the lumber company had Insurance on ail 
the lumber in the yard, under policies taken out before the lumber 
was eut for Schreyer, and taken out for the year, without regard 
to any particular lumber. The Insurance the lumber company re- 
ceived, if proportioned up^n the entire quantity in the yard, would 
hâve amounted to about $6.75 per thousand feet. Excluding the 
"Lenity" lot, still the loss of the lumber company was largely in 
excess of the Insurance. The lumber sawed for Schreyer had not 
been measured nor inspected, except as it went through the mill. 
The net proceeds of the draft for 10,000 marks, If applied to pay 
for the "Lenity" order, were not suflQcient to pay the value thereof. 
Ail the det£iils of the contract were settled between the parties 
by correspondence, and after the contract there was considei-able 
correspondence between the parties with référence to other orders 
and the vessels that Schreyer was to charter; and therein many 
complaints were made by the lumber company as to the failure of 
S-îhreyer to forward ships as promptly as expected. August 20, 
1890, the lumber company offered to accept another order for 300 
M. feet, saying that, "if necessary, we can use from quantities now 
eut and piled of your schedule Tienity.' We understand it so. 
But we think we can hâve the cargo ready in addition to 'Lenity;' 
that is 'Lenity' and this 300 M. feet also by October 15th, '90." 
This offer was accepted by Schreyer, as foUows: "As to above 
business, I request you to prépare according to my telegram,. 
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• * * heart face floorings, eighty per cent free of knots, prime 
plants, nsing ready quantities for thèse dimensions wMch. you 
hâve already eut for "Lenity.' " Immediately af ter the flre the Imnber 
Company sent a telegram to Schreyer, as foUows: "Ail liunber and 
mUl burned yesterday; cancel ail business," — ^to wMch Schreyer im- 
mediately replied: "We agrée canceling, subject to immédiate return 
of advance," — and, ia a letter of October 31st, wrote: "And I hope 
you hâve already sent ofl to me the ten thousand marks which you 
hâve no right to keep longer, as on account of the fire you cannot 
fumish the cargoes upon which I hâve given you the advance." 

The évidence of Schreyer was taken under commission, and shows 
that, under his understanding of the contract, the 10,000 marks was 
an advance on the contract of three cargoes of lumber to be de- 
ducted from the invoice of the third cargo; and the correspondence 
between the parties prior to the advance shows that the lumber 
Company had the same understanding. Whether the évidence 
warranted the instruction given to the jury to find for the défendant 
dépends upon the question whether the title and ownership of the 
lot of lumber called "Lenity" had passed to Schreyer at the lime 
that it was destroyed by flre; for, according to the common law, 
the risk foUows the title. 2 Kent, Comm. (6th Ed.) p. 498. The 
judge presiding on the trial so held the law to be; for, in giving 
the instruction complained of, he said to the jury: "It is clear to 
the court, under the testimony adduced hère, that the plaintiff is 
not entitled to recover, as the lumber at the time of the flre was 
the property of plaintiff, and it is his loss." Oounsel for défendant 
in error, in a very ingénions brief, has argued his case and sup- 
ported his positions by the citation of many authorities, as though 
the transaction between Schreyer and the lumber company was an 
actual sale, under which delivery had been substantiaUy made and 
accepted. This view of the case, however, we do not think is sus- 
tained by the évidence. The lumber had not been measured, in- 
spected, nor delivered, nor had the Imnber company's control over it 
been so abandoned but what it still had the option to use the same 
for other purposes without responsibility to Schreyer, provided lum- 
ber iu accordance with the spécifications should be delivered when 
Schreyer sent his ship. We view the transaction as one more 
in the nature of an executory agreement than an actual sale. At 
the time the conixact was made, its subject was not in existence, 
except in a primitive condition, either in logs or stni in the trees 
of the forest. To comply with the contract, the lumber company 
had to take ail the steps and do ail the work necessary to produce 
the manufactured article contracted for. It was to be sawed out 
^nd seasoned before it came up to the conditions required, and was 
thereafter to be measured, inspected, and delivered. The distinc- 
tion between actual sales and executory agreements to sell in the 
matter of title passing is well recognized in liie text-books and in 
many adjudged cases. Sée 2 Kent, Comm, 450; Benj. Sales» § 308 
«t seq.; Hatch v. Oil Co., 100 U. S. 124, and authorities there col- 
Jated. Certainly, in this case the title did not pass at the time 
-the contract was entered into, nor, by the terma of the contract. 
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waa it Intended to pass until actaal delivery free on board such 
ships as Schreyer might charter and send for it; and it is clear to 
as that, if the title to the lumber in question ever did pass, it must 
hâve béen by some contract, express or itnplied, entered into be- 
tween the parties subséquent to the maklng of the original agree- 
ment. The only évidence v^hich at ail points to any such subsé- 
quent contract as having been made, is that relating to the order 
given by Schreyer for 300 M. feet of flooring, which shows that 
Schreyer consented, if necessary to flll the new order, to the taking 
of lumber from the lot prepared to flll the "Lenity" schedule. This 
falls far ghort of showing a contract on the part of Schreyer to vary 
the original agreement as to the time and place of passing title to 
the "Lenity" cargo, and short of showing an agreement on his part 
to accept delivery of the "Lenity" cargo in the lumber company's 
yards at a time long before he would be able to obtain a ship to re- 
çoive the same. Nor do we think that this évidence shows that the 
lumber çompany understood that, in giving his consent, Schreyer 
was accepting delivery of the "Lenity" lot; for the company ex- 
pressly said, in making the proposition, "We can hâve the cargo 
ready in addition to 'Lenity.' " The whole weight to be given to thia 
negotiation is that Schreyer, by consenting that the "Lenity" lot 
might bç drawn from, waived delivery untS the October f ollowing 
if the lumber company had trouble in filUng both orders. 

In connection with the instruction of the court to flnd for the de- 
fendant, it must also be noticed that, by uncontradicted évidence, 
when the lumber company's miU burned, the company called on 
Schreyer to cancel ail business, At that time there were out- 
standing between the parties contracts covering the delivery of at 
least foujp cargoes. Schreyer consented to the cancellation of ail 
thèse orderSj, subject to immédiate- return of the advance. The 
lumber company accepted, but was silent as to the return of the 
advance, From the silejice of the lumber company at this time, 
and its açoeptance of the canceUation of ail orders, it is fair to 
présume liât it thereby contracted and agreed to return the said 
advance, no matter what may hâve been its préviens title or right 
to retain the same. 

We conclude there was error in giving the instruction complained 
of, and therefore reverse the judgment of the circuit court, and 
remand the cause, with instructions to award a new trial. 



UNITED STATES T. GILLBR. 

(Circuit Ciourt, W. D. Missouri, St Joseph Division. AprU 5, 1892.) 

Intoxicating Liquors— Illégal Salbs— " Retail Dealers." 

An incôrporated benevolent assodation, which s«lls, as such, to its mem- 
bers, for flve cents each. tickets entltllng the holder at a plcnlc of the as- 
sociation : to a glass of béer or other refreshment, or to participate In 
8ome amusement, at his option,, who, upon présentation of the ticket, and 
any nunïber'he may so see fit to purchase, obtalns from the asso<datloD 
béer therefor,' which béer Is the property of Uie corporation, as such, 
thereby becomes, a dealer in malt liquors, wltMn the act of Maxch 1, 1879, 
{ 18, (i Sui^. ,flev. St,. 2d Ed., 22d,) which deflnes such dealer to be <»ia 
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wUo sèlls or offers for sale in less quantitles than flve wlne gallons at oue 
time, where he does not deal In splrltuous llquora The case would 
be différent where the béer was bought on previous contributions by the 
members, or as copartners In the purchase, and the assessment was based 
upon the proportion taten or consumed by each contributor, or like 
circumstance. 

At Law. Trial of an indictment against Jolm Giller for selling 
malt liquors without the payment of a license tax. Verdict of 
guilty. 

Statement by PHILIPS, District Judge: 

This case was submitted to the court, without the intervention of a Jiuy, 
on the foUowing agreed statement of facts: Défendant, at ail times mentioned 
In the Information, was an offlcer of the Bavarian Benevolent Society, a be- 
nevolent association duly incorporated under the laws of the state of Missouri. 
That among the objects of said society is the cultivatlon of social Intercourse 
and friendship among Bavarian immigrants, and thoir descendants, résident 
in the vicinity of St. Joseph, Mo., and to provide for destitute members of the 
Society. It is a custom of said society, la the warm season of the year, to 
assemble at plcnics In the fleids and groves in the neighborhood of St. Joseph, 
wliich picnics, to secure good order and harmony, and to promote the enjoy- 
ment of said members and their familles, are conducted under the manage- 
ment of the ofilcers of said association. That on such occasions refreshments 
are served, consisting of méats, bread, cake, and béer, whlch are purchased 
and taken to the groimd by the offlcers of said association, and dlstributed to 
the members and familles as demanded. That on entermg the groimds the 
members can obtam as many ticliets as they désire from the proper offlcer 
of the said society, paying flve cents each, and each ticltet entitles the holder 
to any one article of refreshment provided by the society, or to participate 
tn any one exercise or game of amusement, which may also be provided. On 
one day In July last, said association had a picnlc, of the description here- 
Inbefore set forth, at VUla Rosa addition, St Joseph, at which It furnlshed 
refreshments of the Idnd above stated, including béer, and which was dis- 
tributed to the members In the manner abpve described. At said picnlc, 
défendant was présent, and partlclpated In doing whatever was done in behalf 
of said society. Afterwards, on the 22d day of July, 1891, défendant was 
accused by some offlcer of the govemment wlth vlolating the law on the 
occasion described, and was notifled to call at the Internai revenue office, and 
take out a license, and warned that if he did not he would be arrested, and, 
supposlng that it was requlred of him by law, he pald said coUector an 
internai revenue tax for said society for a year beginnlng July 1, 1891, and 
shows to the court herewith the recelpt given by the coUector of the govem- 
ment to said society for said tax. 

Hall & Pike, for défendant, 

Cited Selm v. State, 55 Md. 566; Com. v. Ewlg, 145 Mass. 119, 13 N. E. Rep. 
36,"; Barden v. Montana Club, (Mont.) 25 Pac. Rep. 1042; Graff v. Evans, » 
Q. B. Div. 373; Tennessee Club v. Dwyer, 11 Lea, 452; Com. v. Smith, 102 
Mass. 144; Com. v. Pomphret, 137 Mass. 564; Piedmont Club v. Com., (Va.^ 
12 S. E. Rep. 963; U. S. v. Howell, 20 Fed. Rep. 718. 

G. A. Neal, U. S. Atty., 

Contra: U. S. v. Wlttig, 2 Low. 466; People v. Andrews, 115 N. Y. 427, 22 N. 
B. Rep. 358; People v. Soûle, 74 Mich. 250, 41 N. W. Rep. 908; Martin v. 
State, 59 Ala. 34; Chesapeake Club v. State, 63 Md. 446; State v. Essex Club, 
(N. J. Sup.) 20 Ail. Rep. 769; State v. Easton, etc.. Club, (Md.) Id. 783; 
State V. Nels, (N. C.) 13 S. B. Rep. 225; State v. Bacon Club, 44 Mo. App, 86; 
32 Cent Law J. 98, 382. 

PHILIPS, District Judge, (after stating the facts.) The statute 
deûnes a "retail dealer in malt liquors" as follows: 
v.54F.no.4 — 42 
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"Every person who sella, or ofifers for sale, malt Uquors, In less quantlties 
tban flve irions at one tlme, but who does net deal in spirltuous Uquors, 
Bhall be regarded as a retail dealer in malt liquotro." 1 Supp. Rev. St (2â Bd.) p. 
229, § 18. 

The only exceptions, exempting a party maldng a sale from thfe 
license tax, as a retailer, are si>ecifled in section 4, same volumCj 
amending section 3244, Eev. St, as foUows: Wh.ere the Uquors 
hâve been received by the vendor as security for or in payment of a 
debt, or as executor, administrator, or other fiduciary, or where they 
hâve been levied upon by an ofiScer under order or process of any 
court or magistrate, and where such spirits are sold by such per- 
son in one parcel only, or at public auction in parcels not less than 
twenty wiue gallons, or in the case of a sale made by a retiring 
partner, or the représentatives of a deceased partner, to the incom- 
ing, remaining, or surviving partner or partners of tiie flrm, or, in 
case of a retail liquor dealer, or a retail dealer in malt Uquors seU- 
ing out his entire stock in one parcel, or in parcels embïacing not 
less than his entire stock of distUled spirits. 

While not as speciûcaUy stated as it should hâve been, it is quite 
inferable from the whole of the agréed statement that the béer in 
question was bought by the corporation and taken by it onto the 
ground, through its ofBcers. The property in it, therefore, was in 
the corporation, and belonged to its assets; The corporation might, 
as far as the United States is concerned, give this property to whom 
it pleaaed. The United States could only interfère for the purpose 
of exacting a license fee, or visiting with punishmeiit for fallure to 
obtain such license when the corporation, or any one for it, seUs the 
liquor without license. The corporation did not give this béer 
away, Cven to its constituency. How, then, did they obtain it? Its 
oificera or agents, after buying the béer, took it upon the picnio 
grounds. It is true it was taken there for the sole use of its constit- 
uent mémbers, but it was not parceled out among them ad libitum, 
as the cpmmon property of ail. Such of its members, only, who first . 
bought a ticket from the association, could obtain a glass of béer. 
The fact that such ticket gave to the purchaser the option of taking 
a pièce of bread or. méat, or some other article of food, or participat- 
ing in some chosen diversion, does not aflfect the question involved. 
Under the arrangement made, a member might hâve bought ûfty 
tickets, and obtained with them as.many glasses of béer, tàtripped 
of its modus operandi, and reduced to its practical effect, the trans- 
action wàs the same as if each person had gone to the stand erected 
on the grounds, and paid the agent in charge five cents for a ticket, 
and immediately handed back tite ticket, and received a glass of béer 
therefor> In other words, it was the same, in its results, as if the 
purchaser had gone to the stand, and handed the agent five cents, 
and received there a glass of béer. As there is no limit to the 
numbet of tickets a member might purchase under the arrange- 
meht, one member might hâve "treated" 50 other members of the 
association to béer. The money thus taken in went into the common 
fund of the corporation, and became a corporation asset, to be ao- 
counted for as such. 
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We cgijiiiot shut our eyes to obvious facts, and say this was but an 
équitable method of apportioning the cost of the béer among the 
members of the company, by requiring Mm wbo took béer alone to 
pay the cost thereol It is not stated what the béer cost the com- 
pany, nor does it appear that the party who handled it on the grounds 
received any compensation therefor. In this âge of "malt," it perhaps 
would not be too much to say that béer bought by the keg does not 
cost at the rate of flve cents a glass, nor the fourth of it. The profit 
arising from the arrangement would go into the exchequer of the cor- 
poration. Palpably, the béer, while contributing to the social f eatures 
of the occasion, could also easily be made a source of revenue to the 
company. Had it been designed merely as an équitable mode of dis- 
tributing the béer among those who drank, the natural and simple 
way would hâve been for the managing officers of the company, by 
the direction or common consent of the constituency, to hâve either 
made a levy in advance on its members for the purchase of the 
béer, or required such as wished to indulge in the luxury to contrib- 
ute sufScient money to buy the same, and pay for the handling 
thereof. It may be conceded that eome such prior arrangement 
could be conducted on the basis of issuing to each contributor in ad- 
vance a certificate or ticket showing the sum thus contributed, en- 
titling the member to a number of glasses proportionate to the cost 
of the whole. Such an arrangement would bring the case within the 
condition of two or more parties who meet for social pleasure, and 
make up a common fund for the purchase of a keg of béer or other 
liquor. When thus bought, the article belongs to the parties in com- 
mon. They do not become vendors of the liquor, any more than 
two partners who should buy liquor for their own use, and drink it 
between them, in such portions as suit their pleasure. 

On the theory of the défendant, where is to be the lunit as to 
either time or place or action to such an arrangement? How often 
may the association hâve such picnics? At how many places 
may they thus assemble under the claim of the social gathering, 
with its privilège? Might they not, in the beat of summer, "picnic" 
six days out of the week, and in the cold of winter might they 
not assemble in social conviviality as often in their "banquet haU," 
and dispense kegs of béer, at flve cents a glass ad libitum, and 
cover the revenue arising therefrom into the treasury, to swell the 
assets of the corporation? And thua the members of the charita- 
ble and benevolent corporation would certainly acquire peculiar 
privilèges over the unincorporated citizens. It is said, in answer 
to this, that the frequency of the occasion, and such transactions, 
may go to the trier of fact to détermine whether or not such ar- 
rangement be a mère disguise for conducting a ri'tail business in 
liquor, or whether it be merely accidentai, and without the animo 
lucrandi. But the statute makes the act of selling, and not the 
good or bad intent of the seller, that which constitutes a retail 
dealer. Even a physician living in the country, who prescribes 
whisky for his patients, charging them for the liquor, is liable under 
this statute unless he bas a license as a retail dealer. The test under 
the statute is, was the act a sale? Where the property belongs to a 
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corporation; a person, and it parts with it only on condition that he 
who takes pays therefor, this certainly possesses the éléments of 
a barter éùàd sale. If no purchaser of a ticket h.ad taken béer at that 
picnie, "the ètock" would hâve been left on the corporation'» hands, 
as a part bf its assets, and the loss, if any, would hâve fallen on the 
entire constituency. 

While thîs statute, like any other pénal statute, ought not to be so 
administered as to make it unnecessarily harsh and severe, it must 
nevertheless be kept in mind that this statute is designed to raise 
a revenue for the support of government. To accomplish this end 
the law is designedly rigorous and severe, and courts are compeUed 
to SQ construe and administer it as to eflect the législative intent, 
which was to require ail parties selling, or offering for sale, spirit- 
uous or malt liquors to first obtain a license therefor, as it is by 
nieains of the license that the revenue cornes. No device or subter- 
fuge can substitute mère form or semblance for actual substance. 

While the facts of this case are somewhat peculiar, the principle 
inVolved has been settled consistent with this opinion by the adjudi- 
cations in the fédéral jurisdiction. U. S. v. Whittig, 22 Int. Rev. Rec. 
98; U. S. V. Woods, 24 Int. Rev. Rec. 150; U. S. v. Rolinger, 28 Int. 
Rèv; Éec. 314; U. S. v. Kallstrom, 33 Int. Rev. Rec. 150. On the 
agreëd statement of facts, the law is that a verdict of guilty should 
be returned, which is accordingly done. 



In re OOPENHAVER et aL 
(Circuit Court, W. D. Missouri, W. D. March 2, 1893.) 

1. Fbdbral CotmTS— JtrRisDicTioN— Mandamus to Cotjntt Officebs. 

Slnce the laws confer upon the fédéral courts jurisdiction of actions 
agalnst a couaty by nonresldeuts of the s ta te, but there Is no provision 
for the issue of an exécution upon such judgment agalnst property of the 
constituent, such courts hâve jurisdiction ex necessitate to compel by 
mandamus the proper offlcers to make a levy to satisfy such judgment,, 
as provided by the gtate laws for raising revenue to cover the county's 
llabilltles. Elggs v. Johnson Co., 6 Wall. 166, foUowed. 

2. SAMB— CONTEMPT— HABBAS CORPUS. 

Disobedlence of such writ Is a contempt which the court may punish by 
Imprisonment, and it is no ground for the release on habeas corpus of 
coimty judges so imprisoned that their contlnued détention mlght seriously 
Interfère v^ith the collection of the coimty revenues, and thereby endanger 
the continuanco of the state government. 
S. Fbdeeai, Courts — FpLi.o"wiNG State DECisiorra — Bonds. 

The fédéral courts, in passing upon the validlty of state or county bonds, 
will follow the constructions of state laws announced by the state courts 
at the time the bonds were issued, upon reliance on which they found a 
market, rather than a contrary construction, announced af ter such bonds 
are in circulation as commercial securitles. 

4. CONSTITUTIONAL LAW— OBLIGATION OF CONTHACTS — STATB BoNDS. 

The rights of Investors In state bonds become vested under the laws for 
raislng revenue to pay principal and interest existing at the time the bonds 
are Issued, and the obligation of the contract is Impaired by subséquent 
laws which unduly restrict their rights to compel payment; hence the 
"Cotty Bill," (Laws JAo. 1879; Rev: St Mo. 1889, §| 7654, 7655,) maklng 
such changes In thé làws providiug for the payment of county bonds, is 
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unconstitutional. Selbert v. Lewis, 7 Sup. Ct. Rep. 1190, 122 U. S. 284, 
foUowed. 
6. Same— Prospective Laws. 

The provision of Const. Mo. 1875, art. 10, § 11, lliniting the power of 
certain countj' courts to make an assessinent for county purposes In anj' 
one year In excess of 50 cents on the $100 valuatlon, has no application to 
county debts, eontracted before the adoption of the constitution, for the 
section itself excepts from the restriction "taxes to pay valld Indebtedness 
now existing." State v. Schooley, 84 Mo. 447, followed. 

Pétitions of B. E. F. Copenhayer and Thomas Nevitt for writ of 
habeas corpus. Denied. 

John H. Lucas, for petitioners. 
Geo. A. Neal, for the United States. 

PHILIPS, District Judge. This is an application for discharge 
from imprisonment by the writ of habeas corpua The petitioners 
are justices of the county court of St. Clair county. They are so 
imprisoned in the jaU of this county on a contempt proceeding for 
refusai to obey the mandate of this court requiring them to make a 
levy, under the state law, to satisfy a judgment of this court against 
said county of long standing. While it greatly interrupts my atten- 
tion to other pressing matters impatiently awaiting action by the 
court to stop to considér this case, in view of récent public agita- 
tion respecting the imprisonment of thèse petitioners, the cause of 
truth and justice well justify the day's attention I hâve given to it 
The right of the citizen to hâve his cause heard without déniai or 
delay, where his personal liberty is concerned, is paramount under 
our republican form of govemment If their restraint be without 
"due process of law," they should be discharged. This application 
involves the authority of this court to imprison judges of the state 
county courts for refusai to obey the writ of mandamus. It is suAB- 
cient to say that this has now been the settled practice, established 
by décisions of the suprême court of the United States for over 30 
years. It is a question which has called forth the best efforts of 
the ablest lawyers of the republic in its discussion, and on which has 
been expended a vast wealth of légal and judicial leamtng. It re- 
ceived its quietus in the cause célèbre of Eiggs v. Johnson Co., 6 
^Vall. 166. There was nothing political or revolutionary in the Ms- 
tory of the establishment of this rule of practice in the fédéral courts. 
It was afHrmed in a unanimous opinion by the suprême court, pre- 
sided over by Chief Justice Taney, in 1860, in Knox Co. v. AspinwaE, 
24 How. 376; and the final settlement of the question was an able 
opinion written by Mr. Justice Clifïord, and concurred in by Mr. 
Justice Field, and others; Justice Miller dissenting with character- 
istic energy and ability. The doctrine sprang from the necessities 
of the case. As no law authorized the issue of an exécution in the 
instance of a judgment in the United States court against a munici- 
pality, directly against the property of a constituent member of the 
corporation, the writ of mandamus was, ex necessitate, resorted to 
as the équivalent of an exécution, to require the local agency of the 
state to make the levy as provided by the state statute for raising 
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revenue to cover liabiïities of the municipal goveriunent; otlierwise 
the fédéral judiciary would présent the anomaly of being provided for 
in tlxe organic law of the fédéral gqv^nmen^ with. unquestionàble 
power and jurisdiction to proceed to judgment in an action by a non- 
resident citizen against the county or other municipal organization, 
and yet without power to exécute judgment. As expressed ter.selj 
by the suprême court: "No court having proper jurisdiction and 
process to compel the satisfaction of its own judgments can be justi- 
fled in turning its suitors over to another tribunal; to obtain justice." 
In other words, it would seem to be a travesty of jusuce that, after 
conferring on the United States court jurisdiction to render judgment, 
(as congi-ess had the unquestioned right to do,) the judgment suitor, 
as the opposers of the doctrine In question contend^, should be 
turned ont to pursue his remedy by another suit on his judgment in 
the State court. It is net necessaiy for me to say at titiis late day 
in the l^story of this matter what other remedy congress might hâve 
provided to mitigate any supposed evils of the practice in vogue, or 
what substitute might now be made with justice to both créditer 
and debtor. But it is proper to say that, unless congress shall whoUy 
strip the courts of the United States of lurisdiction over contro- 
versies between citizens of différent states whenever a niunicipality 
is concerned, it were madness to suppose it, or the fédéral couiiis, 
wiU ever deny the reinedy by mandamtis, until some other remedy, 
equally, if not more, efflcàcious, is provided. 

It ia insisted hère, as elsewhere, that the fédéral courts of this 
jurisdiction, in attempting to enforce the collection of thèse county 
bonds, are disregarding and overriding the décisions of the state 
STjpreme court in cona&uing the constitutions and statutes of the 
Stata Sometimes a ouiîe for a prevailing public distemper is found 
in a forgotten or neglected chapter in history, written or unwritten. 
I will take this occasion to recall one, connected with the county 
bond litigation in this etate, which establishes the fact, however 
little it may suit the purpose of some people, that the responsibUity 
for the judgments in this court against St. Clair county rests rather 
upon the rulings of the state suprême court than the fédéral courts. 
No state court had dçoided the subsoription of St. Clair county in- 
valid prier to the adjudication in the fédéral courts. Senator Vest 
and myself were the attorneys for the counties of Cass, Henry, and 
St. Clair throughout that litigation. The cases against Henry and 
St. Clair counties involved precisely the same questions, so that the 
litigation was conducted, by agreement, in the name of Henry Co. v. 
Mcolay, 95 U. S. 619. 

Our first Une of défense was that the bonds had been issued in 
1870, after the adoption of the state constitution of 1865, and were 
in contravention of section 14, art 11, thereof, which prohibited the 
eonnty from issuing such bonds in aid of any railroad without the 
consent of two thirds of thé qualiâed voters of the county, expressed 
at an élection held therëfor. We were at once confronted with dé- 
cisions of our own suprême court, holding that this provision of the 
constitution was prospective, and had no rétroactive opération, so a» 
to subject to its interdiction a Subscription made under a charter 



IN EE COPENHAVER. 663 

granted by tte legislatitre anterior to its adoption. The Maçon. 
County Case, 41 Mo. 4=53. 

Our next contention was that this subscription in fact was not 
made under the provisions of the old charter of the Tebo & Neosho 
Bailroad, as claimed, granted in 1859, but under the act of the légis- 
lature of March 21, 1868, (Laws Mo. 1868, p. 90,) which provided for 
building branch railroads; ttiat, this statute having been enacted 
after the constitutional provision went into eflfect, no such subscrip- 
tion could be made without the consent of the requlred two thirds of 
the qualiâed voters of the county. 

Again we were confronted with décisions of our state suprême 
court, afftrming the validity of the act of 1868, and holding that a 
like subscription, made under like charter, supplemented by said act^ 
was valid, notwithstanding no élection was held. State v. Sullivan 
Ca, 51 Mo, 522, and State v. Green Co., 54 Mo. 540. The first opin- 
ion was by Wagner, J., and concurred in by Adams, Ewing, and Sher- 
wood, JJ., Napton, J., not then being on the court; the Green county 
décision, also by Wagner, J., being concurred in by Adams and Nap- 
ton, JJ., Vories, J., dissenting, Sherwood, J., not sitting. 

The next fortification we fell baok behind was the act of 3861, 
(Laws Mo. 1861, p. 60,) which declared that "it shall not be lawful 
for the county court of any county to subscribe to the capital stock 
of any railroad company, unless the same has been voted for by a 
majority of the résident voters," etc. As this statute was enacted 
prior to the exercise of any right under the antécédent charter, and 
contained almost a pénal prohibition, we believed it was an express 
législative limitation ingrafted upon the exercise of the grant. 
When it was called to the attention of Judge Dillon on argument, 
it 80 staggered him that he announced that he would take the matter 
under advisement until the next term of court, in November, 1873. 
But in the intérim the case of Smith v. Clark Co., 54 Mo. 58, was 
brought before the state suprême court, and when Judge Dillon went 
upon the bench at Jefferson City in November, 1873, the décision 
of the state court was handed to him, not only reafflrming the valid- 
ity of the act of 1868, the exemption of anterior charters from the 
opération from said section of the state constitution of 1865, but 
entirely sweeping away from us the act of 1861, the last rock on 
which we planted ourselves with any reasonable hope of success. 
That opinion was written by so distinguished a jurist as Judge Nap- 
ton, and was concurred in by Adams, Vories, and Wagner, JJ., Sher- 
wood, J., absent. 

Judge Dillon followed the rulings on thèse statutes and the state 
constitution by the state court, and we lost. When we reached the 
United States suprême court on appeal, the case of County of Scot- 
land V. Thomas, 94 U. S. 682, from this circuit, had been pasaed on 
by the court, folio wing the same rulings of the state suprême court; 
and when Hon. James O. Broadhead and myself entered upon the 
argument ir the Nicolay Case we were informed at the outset that 
the questions involved had been decided a^ainst the county by our 
own suprême court. The Scotland County Case was reaffirmed, and 
we were left dead "in the laat ditch." And it is worthy of observa^ 
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tion in thls connection that the doctrine of the inviolability of such. 
bonds as commercial securitiea wlien in the hands of purctasers for 
value was as stoutly asaerted by our suprême court as it bas ever 
been maintained by the fédéral courts. See Flagg v. City of Pal- 
myra, 33 Mo. 440; Smith v. Clark Co., 54 Mo. 71-74. So let the re- 
sponsibility, if any is to attach by way of censure, for the déplorable 
condition of the taxpayers of St. Clair county, rest where absolute 
history places it. 

It is true, after the state court had been accorded a locus poeni- 
tentiae, after the counties had lost in the fédéral- suprême court by 
following the state court, and after the bonds in question had en- 
tered into circulation as commercial paper on the faith of its prior 
rulings, the light of a new révélation fell upon it, and it discovered 
the unconstitutionality of the said act of 1868 and the validity and 
virtue of the act of 1861. But the mischief done was then incurable. 
The suprême court of the United States refused to follow thèse 
later décisions of the state court on the well-established rule that 
the contract, as respects commercial paper, should be enforced accord- 
ing to the construction put upon the local statutes by the local court 
at the time the contract wâs made or the bonds went upon the mar- 
ket. The history of the fédéral adjudications utterly contradicts 
the contention of counsel that the fédéral courts had hitherto fol- 
lowed as a settled rule of practice the latest rulings of the state 
courts in the application of state statutes to commercial securities 
untU the later bond litigation arose. The doctrine was established, 
and then on précèdent, by so pronounced a state-rights jurist as 
Chief Justice Taney in Insurance Co. v. De Boit, 16 How. 416--432, 
decided in 1853. It was not a municipal bond case, but arose on a 
state law of Ohio to tax banks, etc., and the question was whether 
the court should foUow that ruling of the state court, made at th© 
time the contract in question was made, or later décisions, overruling 
the former construction? Inter alla, he said contracts had been 
made with the state authorities under the first rulings of the state 
courts; "and upon a question as to the validity of such a contract, 
the court, upon the soundest principles of justice, is bound to adopt 
the construction it received from the state authorities at the time 
the contract was made. * * * Indeed," he further says, "the 
duty imposed npon this court to enforce contracts honestly and 
legally made would be vain and nugatory if we were bound to follow 
those changes in judicial décisions wMch the lapse of time and the 
changes in judicial officers will often produce; • • • and the 
Sound and true rule is that, if the contoact, when made, was valid 
by the laws of the state as then expounded by ail the departments 
of its government and administered in its courts of justice, its valid- 
ity and obligation eannot be impaired by any subséquent act of th© 
législature of the state or décision of its court, altering the construc- 
tion of the law." So the court in Gelpcke v. City of Dubuque, 1 
Wall. 206, says: "It is the law of this court. It rests upon th© 
plainest principles of justice. To hold otherwise would be as un- 
just as to hold that rights acqulred linder a statute may be lost by 
its repeal. We «hall never immolât© truth, justice^ and the law be- 
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cause a state tribunal lias erected the altar and declared the sacrifice." 
And Judge Napton, in the Olark Oounty Case, supra, asserted the 
same doctrine, and on page 70, after adverting to the fact, according 
to his construction, that our own courts and legtelature had so con- 
strued the statutes in question up to a given time, and no doubt acted 
on by coriwrations, counties, and municipalities, observed: "The nec- 
essary resuit was the inTestment of vast amounts of money in securi- 
ties issued by counties, cities, and towns by virtue of the provisions 
in the charters of railroad companies. After the acts, etc., the sub- 
ject was regarded as res adjudicata, and upon this view millions of 
dollars hâve been invested. Whatever, therefore," he proceeds to 
say, "might be the opinion of this court or any individual judge, had 
the question corne up for examination as an open one, we are ail of 
the opinion that it is now too late to disturb the received construc- 
tion." So, if the United States courts declined afterwards to foUow 
the later tergiversations of the state court, it had for its authority 
the unanimous judgment of the state court. After thèse judgmenta 
were thus fastened immovably upon the taxpayers of the county, 
the taxpayers hâve been largely induced to resist settlement by com- 
promise because of the fact that a Pegasus can be reduced to a 
"hobby horse," on which the local agitator hopes to ride into county 
ofiSce. 

It is urged upon me that the attempt by this court to compel by 
mandamus thèse justices to make a levy is to bring them into direct 
conflict with the laws of the state, and would, if obeyed, subject them 
to punishment ks for a misdemeanor. The statute thus interposed 
is what is commonly known as the "Cotty Bill," enacted in 1879, and 
incorporated in the statutes of 1889, (sections 7654, 7655,) of which 
enactment it is not too much to say that, had it conformed to the 
spirit of the state constitution, requiring the title to indicate the pur- 
pose of the act, it should hâve been entitled "An act to prevent the 
collection of judgments rendered in United States courts against any 
county or municipality in the state," for this, as is well known to 
every well-informed person familiar with the history of -the county 
bond litigation, was its inspiration and object. This act undertook 
to change entirely the law in existence at the time the bonds were 
issued for raising the revenue necessary to meet the accruing inter- 
est thereon. The fédéral courts hâve never questioned the right 
of the state to prescribe its own method for raising a revenue, or 
the money for meeting such bond debts. They also recognize the 
right of the state to change the remedy therefor, provided only that 
in such change it make some suitable or adéquate remedy, equally 
eflacacious, so as not to destroy or Impair the right. But this légis- 
lation sought to so obstruct the right as to render it impracticable 
of enforcement, by leaving it to the pleasure of the state courts. In 
eflect, it subjects such judgments on contracte made anterior 
thereto to the supervision of the justices of the county court, as they 
are only required to act when satisfied that a necessity for such levy 
exists. Then they are to enter such flnding of record, and certify to 
the county attorney to présent the matter, at his own sweet will, and 
in his own time, to the circuit court, where the judgment of the 
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United States court muet again rnn tlie gauntlet of révision of the 
circuit court judge. "Such. circuit coxirt, or the judge thereof, upon 
being satisfled of the necessity for Buch other tax or taxes, and that 
the assessment, levy, and collection thereof will not be ta conflict with 
the constitution and laws of this state, shall make an order directed 
to the cpunty court, commanding ^aid court to hâve assessed, levied, 
and collected such other tax," etc. 

The judgment of the United States court must receive, flrst, the 
approval of the county justices that a levy is necessary to satisfy 
the same. Then the circxiit court is to pass upon the question as 
to whether such judgment conforqis to its conception of consti- 
tutionality and lawfuMess. If the opinion of the state courts be 
adverse, it is an end of the judgment of the United States court. 
This statute was sought to be applied to a judgment of the United 
States court at St. Louis, rendered on bonds issued for Cape 
Girardeau township, prior to the passage of the "Cotty Biû." The 
case vfent to the suprême court of the United States. Seibert v. 
Lewis, 122 U. S. 284, 7 Sup. Ct. Eep. 1190. In a unanimous opinion 
that court held this act to be in contravention of section 10, art 1, 
of the fédéral constitution, which prohibits any state from passing 
any law "impairing the obligation of contracts." The opinion 
quotes the language of Chief Justice Taney in Bronson v. Kinzie, 
1 How. 317: 

"It is manifest that the obllgatioii of the contract, and the rights of a party 
under It, may, In efCect, be destroyed by denying a remedy altogether, or may 
be seriously impahed by bnrdenlng the proceeding wlth new conditions and re- 
Btrictlons, so as to make the remedy hardly worth pursuing." 

In Louisiana v. Nev? Orléans, 102 U. S. 206, Mr. Justice Pield says: 

"The obligation of the contract, In the constitutional sensé, is the means pro- 
vided by law by which It can be enf orced. Whatever législation lessens the ef- 
ficacy of thèse means Impairs the obligation. If it tends to postpone or re- 
tard the enforcement of the contract, the obligation of the latter is to that 
estent weakened." 

The court held, not that the levy in such case should be made 
despite any statute lavy of the state, but simply that it should be 
made under the la^^ in totce at the time the contract was made. The 
court say: 

"When he seeks and obtalns the wrlt of mandamus from the circuit court of 
the Uniteâ States for the purpose of levytng a tax for the payment of the judg- 
ment which it ha& rendered tn hls favor, he asks and obtains only the enforce- 
ment of the laws of Missouri under which hls right became vested, and which 
are preserved for his benefit by the constitution of the United States. The 
question, therefore, is not whether a tax shall be levied tn Missouri without 
the authorlty of its laws, but which of several of Its laws are in force and 
govem the case." 

No lawyer or statesman will question the right of the suprême 
court to construe the fédéral constitution, and détermine when a 
state law impairs the obligation of a contract, or that its décision 
is conclusive, and becomes the suprême law of the land. So, when 
the county justices shall make a levy pursuant to the statute of 
the state in force at the time thèse bonds were issued. they will 
act in obédience to the suprême law of the land. And it is but due 
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to the state courts to say thàt they would respect tlie décision of 
the court of final resort, and décline to interfère with. or to punish'^ 
the county judges for obeying the paramount law. If, however, 
the courts should thus attempt to molest sucli ofBcers for executing 
the mandate of tlie fédéral court, tkey would be protected by the su- 
prême judicial power, underour fonn of govemment It reaches the 
very depth of shallowness to imagine that any conflict of duty or 
obligation exists in the case of thèse petitionere. The excuse has 
no foundation in fact or law. What has just been said respecting 
the prohibition upon the state to "impair the obligation of con- 
tracts," applies to the next contention of petitioners, that the state 
constitution (article 10, § 11) limits the power of the county court 
of St. Clair county to make an àssessment for county purposes 
in any one year to 50 cents on the $100 valuation; and the petition- 
ers aÛege they hâve made this maximum àssessment, and it has not 
produced more than suflacient rerenue to defray the ordinary neces- 
sary expenses of county govermnent. It is enough to say that the 
concluding clause of said section of the state constitution expressly 
excepts from the opération of said restriction the "taxes to pay 
valid indebtedness now existing." As this constitutional provision 
first appeared in the constitution of 1875, it has no application to 
the debt in question. This has been expressly so held by the state 
suprême court in State v. Schooley, 84 Mo. 447, which arose in St 
Clair county, opinion by Judge Black, who was a conspicuous mem- 
ber of the convention which framed the constitution. 

The court will fm-thermore say that where the amount of the 
judgment is so great as to make its payment unduly burdensome 
in any one year, its practice, where the county court is willing to 
comply, is to require only a moderate per cent, of the judgment to 
be imposed in any one year. 

It is finally suggested by coimsel for petitioners that the con- 
tinued imprisonment of thèse judges might seriously interfère with 
the collection of the revenues of the county, and thereby endanger 
the continuance of the state govemment. With equal logic might 
it be contended that if the county judges, for contempt committed 
against a state court, or for a violation of the criminal law of the 
state, be fined or lodged in a coimty jaU awaiting trial, they should 
be unconditionally discharged by the state court, lest a session of 
the county court might not be held for the transaction of some 
important business. Any f allure of administration of the county 
affairs by thèse judges is not the fault of this court, but of the county 
officers who will not obey the mandate of a court of compétent 
jurisdiction, or of the people of the county who will not aUow their 
county judges to perform their duty to this court, and of those 
who encourage them in their résistance to law. 

A word as to the popular view of this controversy may sei^e 
to dispel some préjudice connected with this case. It is true 
no élection was held in this county on the question as to whether 
the subscription should be made; but the truth is that the sub- 
scription was not made by the county court under cover, or in the 
dark. At that time a large and most respectable élément of the 
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taxpayers of St Clair county was under the ban of disfranchisement, 
and, as a more just method of reachiag the sensé of public opinion, 
pétitions were circulated and signed by a very large number of tax- 
payers asking the court to make the subscription, — so large that 
it indicated a very strong popidar feeUng in the county in fayor 
of it. In its isolation from railroad communication, the enterpris- 
ing men of the county felt the necessity for and desired the build- 
ing of a railroad into the county. In their zeal and enthusiasm 
sufficient Safeguards were not thrown around the contract to pro- 
tect the county against the contingency of a misapplication of the 
procepds of the bonds; but the county court thereafter made levies 
and coUected taxes to meet the interest on thèse bonds, and Toted 
their subscription as stockholders in the road, and thereby invited 
public confidence in the integrity of her bonds. A large amount 
of work was done on the roadbed between Kansas City and Osce- 
ola, in St. Clair county. And while the corporation to whom the 
bonds were delivered did not complète the road, the roadbed thus 
constructed has since been turned over by the county to another 
railroad company, which has built the railroad without further 
cost to the county, and has long been operating the same into the 
county. And after the adverse décision of the suprême court of 
the United States in the Mcolay Case, as late as 1876 or 1877, the 
county judges proceeded with another levy, and the money they 
hâve thus collected from the people h held by the county authori- 
ties to-day. Thèse facts are stated merely to show that the con- 
diict of that court and the people of the county has given circula- 
tion and value to the bonds in question as commercial paper, and 
therefore a strong equity exists in favor of those who hâve since 
inveeted their money in thèse securities. 

The county, instead of foUowing the advice of their counsel, when 
their cause was last in court, to settle on the best terms attainable, 
has f ollowed an evil genius, until the accumulated interest on the 
debt has swollen to fearful proportions. Every man of sensé 
must recognize the fact that this debt cannot now be paid in full. 
It woiild be a disgrâce to the state to repudiate it, and I believe it 
would be an insuit to the intelligence and honor of the people of 
the county to suggest such attempt. The proper solution of the 
problem is an adjustment; and he who, with unselflsh patriotism, 
controUed by a sensé of justice, shall, on tenus of equal equity to 
créditer and debtor, bring about such compromise, wLLl enjoy, as 
he wiU most deserve, the lasting gratitude of the good people of 
St. Clair county. 

As, in committing thèse petitioning judges to jail as for a con- 
tempt, I hâve foUowed the law and the practice of the courts, both 
fédéral and state, as I understand it, the petitioners are remanded. 

I trust petitioners wUl prosecute an appeal to the higher coiu-t, 
and obtam on the questions involved a more authoritative ruling. 
No one would be more pleased to see them declared free, under the 
law, than myself. 
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Is re BNO. 

(Olrcnlt Court, S. D. New York. March 27, 1893.) 

Kational Banks— Obimbs—Exci/Usitb Fédéral Jurisdictioî*. 

The offense of making false entries in the booka of a national bank, for 
whlch an officer of the bank is liable to punlshment imder Rev. St § 5209, 
since It is net a crime of whicti the state courts hâve concurrent jurisdic- 
tlon under section 5328, is excluslvely cognizable by the fédéral courts. 
Bank v. Dearing, 91 U. S. 29, followed. 

Habeas corpus proceeding bj John C. Eue, detamed by the warden 
of the city prisons of New York, under an indictment in a state court, 
for making false entries in the books of a bank. Petitioner di* 
charged. 

Geo. Bliss, (Frank Hiscock, of counsel,) for petitioner. 
De Lancey Nicoll, Dist Atty., for the People. 

WALLACE, Circuit Judge. The petitioner, who is in the cub- 
tody of the warden of the city prisons of New York city under 
bench warrants issued upon indictments preferred in the court of 
gênerai sessions of that city, seeks by this proceeding in habeas cor- 
pus to procure his discharge upon the ground that the state court 
is without jurisdiction to entertain the offenses for which he has 
been indicted, and that jurisdiction thereof is excluslvely vested in 
the courts of the United States. The indictments are flve in mmi- 
ber, and charge Eno with acts which are made criminal, and defined 
as forgery,— ^some in the second degree, and the others in the third 
degree, — by sections 511 and 515 of the Pénal Code of the state of 
New York, enacted in 1881. Thèse acts were committed while Eno 
was an officer of a national banking association, — the Second Na- 
tional Bank of the city of New York, — and they consist in the making 
by him of certain false entries in the books of the banking association 
with intent to deceive. Such acts are offenses against the laws of the 
United States, previously enacted, commonly known as the Nation- 
al Banking Act, and embodied in the revision of the statutes of the 
United States in 1874. Section 5209 of the Eevised Statutes of the 
United States déclares that every officer of a national banking 
association who makes any false entry in any book of the associa- 
tion with intent to injure or defraud the association, or any other 
Company, body politic or corporate, or any individual person, shall 
be deemed guilty of a misdemeanor, and shall be imprisoned not less 
than flve years or more than ten. It is not disputed that the juris- 
diction to punish thèse acts as crimes against the United States is 
vested by the laws of congress in the courts of the United States, 
but it is contended in behalf of the state authorities that the state 
court has also jurisdiction, because the acts are as weU offenses 
against the people of the state. 

National banking associations are the créatures of the législation 
of the United States, and it cannot be doubted that the power re- 
ndes excluslvely in congress to prescribe what acts may or may not 
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be done by their offlcers in conducting their opérations, and what 
shall be lawful and what unla^fùl, a;nd, kaving prescribed what acts 
shall be unla;w|ul, to dec]ja,re what penaltiçs and puniabments tbere- 
for shall be V^ikited upon the offender. The laws of congress over 
the subjects legitimatçlj, within the sphère of their authority by 
the constitution are the paramount law of the land, and are neces- 
sarily exclttàive of aU'state législation incônsistént with them. Up- 
on this priiicii>lp it was adjudged in Bank v. Dearing, 91 U. S. 29, 
that, cdngress nàving prescribed a forfeiture for the taking of un- 
lawful interest by a national bank, no other penalty created by the 
usury laws'of a Istate could be enf orced. 

The question has frequently arisen whether in the case of an of- 
fense; not exclusively cognizable by the -fédéral courts, but punish- 
able by the laws of congress, which is also an offense at common 
law, the state courts can exercise a concurrent jurisdiction with the 
courts of the United States; and it is well settled thàt they can. 
On the other hand it is settled by a great prépondérance of author- 
ity that when the offense is created by the laws of congress, and 
jurisdiction over it is expressly, or by necessary implication, vested 
exclusively iij the courts of the United States, the state laws and 
state courts cannot touch it, although it may also be an offense 
against the state. 

No useful purpose wiU be subserved by a citation and analysis of 
the numerous adjudications upon thèse questions in state and féd- 
éral courts. Some of them, however, may be referred to, in which 
the offenses under considération were acts made criminal by the 
laws of congress relating to national banking associations. In Peo- 
ple V. Fonda, 62 Mich. 401, 29 N. W. Rep. 26, it was held by the 
suprême court of Michigan that the state courts had no jurisdiction 
of the crime of embezzlement or larceny by a clerk of a national 
bank, for the reason that such offense is covered by section 5209 of 
the Éevised Btatutes of the United States, and jurisdiction of it is 
conferred upon courts of the United States by section 711 of those 
statutes. In Com. v. Felton, 101 Mass. 204, the suprême court 
of Massachusetts held that a person charged with being an acces- 
sory to an embezzlement by an oflQcer of a national bank could not 
be convicted, because the provisions of the national banking act cov- 
ered the crime imputed to the principal offender, and the courts of 
the United States were vested with the exclusive cognizance of that 
crime. In the case of Cross v. North Carolina, 132 U. S. 131, 10 
Sup. et. Eep. 47, the suprême court afifirmed the validity of the con- 
viction in a state court of a person indicted for forging a promissory 
note made payable at a national bank, placing the décision upon 
Ihe ground that the forging of sueh a note was not an offense under 
the national banking laws. The court said: 

"M it were compiitent for congress to give exclusive jurisdiction to the courts 
of the United States of the crime of falsely maJdug or forging promissory 
notes purporting to be exëcuted by Individuals, and made payable to or at 
a national bank, or of the crime of utterlng or publlshtng as true any such 
falsely made or forged notes, it has not done so. Its législation does not 
assume to restrict the authority which the states hâve always eaercised, 
of punlsbing In their own trlbunals the crime of forging promissory notes and 
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other commercial securities executed by prlvate persons, and nsed for pnr- 
poses of private business." 

Not only are the acts for which the petitioner is mider indictment 
in the state court created offenses by the laws of congress, and their 
punishment defined thereby, but they are offenses exclusirely cog- 
nizable by the courts of the United States, by force of section 711 
of the Eevised Statutes of 1874 .That section provides that the 
jurisdiction vested in the courts of the United States, "of ail crimes 
and offenses cognizable under the laws of the united States, shall be 
exclusive of the courts of the several states." By section 5328 a 
large class of offenses cognizable by the courts of the United States 
are withdrawn from the opération of section 711; but offenses arising 
under the laws relative to national banking associations are not enu- 
merated as within the exception. 

The conclusion seems inévitable that the offenses for which the 
petitioner has been indicted are exclusively cognizable by the courts 
of the United States. It is proper to say that if any serions doubt 
were entertained as to the want of jurisdiction of the court of gên- 
erai sessions of the city of New York, and its conséquent want of 
authority to retain the i)etitioner in custody, such a disposition of 
the présent proceeding would be made as would permit that ques- 
tion to be raised, in the event of a conviction upon the indictment, 
after a trial. As it is, however, the petitioner is entitled to be dis- 
charged from custody. 



In re EISNBR et aL 

(Ciircuit Court, S. D. New York. March 14, 1893.) 

OcsTOJis DuTiBS— OLAssiFrcATioN— Malt Exthact— Phophietaby Mbdicines. 
"Johann HofC Malt Bxtract," a médicinal compound of many Ingrédi- 
ents, made by a secret formula, and contalnlng 12 per cent, malt extraet, 
and entered for 15 years as a proprletary medldne, is dutlable as a 
proprietary medicine, under paragraph 75 of the tarlfC act of October 1, 
1890, at 25 per cent, ad valorem, and not under paragraph 338, Imposlng 
a duty on "malt extract, fluld, * * • In bottles or Jugs, 40 cents per 
gallon; solld or condensed, 40 per centum ad valorem." FerKuson v. 
Arthur, C Sup. Ot Rep. 861, 117 U. S. 482, foUowed. 

Appeal by the Importer from a Décision of the United States 
Board of General Appraisers affinning a décision of the coUector of 
the port of New York. Beversed. 

Dudley, Michener & Bay, for importer. 
Thomas Greenwood, Asst. U. S. Atty., for coUector. 

COXE, District Judge. The appraisers found that the merchan- 
dise imported was a fluid malt extract dutlable at 40 cents per gal- 
lon, under paragraph 338 of the tarifl of 1890, which is as follows : 

"Malt extract, fluid, • ♦ • In bottles or jugs, forty cents per gallon; 
solld or condensed, forty per centum ad valorem." 
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' 'It is sàid that tliis Is the flrst time the teim ^nxalt extraèt'' ever 
appeared in a tarifE act The importer insists tiiàt it sliould ha^e 
been clâssifled under paragraph 75/ wMch reads as follows: 

"AU médicinal préparations, including médicinal prbpriétary préparations, 
of whlch alcohol ig not a componeat part, and not specially provided for in 
thls act, twenty-flve per centum ad valorem." 

In approaching the question whetker or not the importation is a 
fluid malt extract, care should be taken to guard against the impres- 
sioii unfavoràble to the appellant's contention, which is produced 
by the undisputéd fact that the merchandise is imported as "Johann 
HofPs Malt Extract," and that it is advertised, sold, labeled and eyen 
déscribed in the protest by that name. If calling it "malt extract" 
makés it malt extract the appeUant has no standing ta court. But 
the question is, what is it? not what is it called? Keeping thls dis- 
tinction in mind the eTidence in this court serans to establish the 
proposition that it is not the malt extract of commerce and not the 
article which the lawmakers must hâve had in mind when paragraph 
338 was enacted. The Johann Hoff Malt Extract is a compound o£ 
many Ingrédients, madeby a secret formula, consisting of herbs, roots, 
leaves, dextrine, water, hop extract and malt extract, but there is on- 
ly 12 per cent, of the latter. It might with equàl propriety be called 
a "hop extract," or by any one of its numerous ingrédients. If this 
course had been adopted, and the compound had been known, for in- 
stance, as "Hoff's Herb Extract," it wiU hardly be contended that 
the présence of 12 per cent, of malt would make it dutiable under 
paragraph 338. Although some matters might, perhaps, hâve been 
made clearer by the proof, the court is satisûed that the merchandise 
in question was never known as a "malt extract" commercially, in the 
sensé in which that word must be used as applicable to the tariff law. 
Of course this particular compound has long been known to the trade 
and commerce of this country, but it is thought that importers and 
large , dealers would not understand the term "malt extract" to in- 
clude .Hoff's extract, and would not flU an order for malt extract bv 
sending the Hoff compound. The very fact that its composition is 
unknown would prevent such a classification. That it is a médici- 
nal prôprietary préparation is not disputed, and it is not argued for 
the Gollector that it contains alcohol. It is thought, therefore, that 
paragraph 75 speciûcally describes it, and that the coUector should 
hâve clâssifled it under that paragraph. 

It is not often that an authority is found which is an exact précè- 
dent for the case in hand. There are always some distinguishing 
facts, but the case of Eerguson v. Arthur, 117 U. S. 482, 6 Sup. Ct. 
Eep. 861, approaches much nearer than is usual to the facts of the 
présent case. In principle the two cases are identical. "Henry's 
Calcined Magnesia" was held to be dutiable as a "prôprietary medi- 
cine," although another paragraph assessed duty upon "magnesia, 
calcined, twelve cents per pound." Indeed, it would seem that the 
merchandise in the Ferguson Case was mucE nearer to "magnesia, 
calcined," than the merchandise hère is to "malt extract, fluid." ït 
was, in fact, calcined magnesia, but prepared by a secret formula, 
which gave it peculiar advantages. Hère the merchandise in ques- 
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tion is not in a proper sensé "malt extract" at ail. It will be seen 
[by the following comparison that every argument applicable to 
"Henry's Calcined Magnesia" applies with equal or greater force to 
«Hoff's Malt Extract:" 

Henry's Calcined Magnesia. Hoffi'a Malt Extraot. 

It bas been prepared by the same fam- It has been prepared by the same fam- 

ily, a flrm of manufacturing chemista in ily, a flrm of manufacturing chemlsts in 

Manchester, England, for the last one Berlin, Germany, for the last twenty-flva 

hundred years, and has a peculiar value In years, and over, and bas a pecullar value 

the market. in the market. 

That the Hoff extraot is a médicinal 

That the article In question is a medlo- préparation there oan be no doubt. The 

inal préparation there can be no doubt. ciroulars and labels set forth its virtues 

The clrcular sets forth its virtues as a as a remedy in dlsease. call it a "medi- 

remedy in disease, and calls it a "medl- cine, " and recommend tbat it should be 

cine. " taken under the ad vice of apbysician. 

It has a character of its own, distinct 

It has a character of its own, distinct, from the ordinary malt extraot, which 

from the ordinary calcined magnesia, arises from the spécial mode of manuf ac- 

wbich must arise from the spécial mode ture and from the fact that only twelve 

of manufacture. per cent, of malt Is used. 

Hoff's article is not the ordinary malt 

Henry's article is not the ordinary cal- extract dutiable by the gallon, but some- 

cined magnesia, dutiable by the pound, thing is done to the small percentage of 

but something la done to that ordinary malt extract f onnd there, together wlth 

calcined magnesia by the Henrys which, the other Ingrédients, by HofE, which, in 

in connection with the manner in which connection with the manner in which it_is 

it is put up and sent forth, makes it a pro- put up and sent forth, makes it a proprie- 

prietary medioine, altbough the base oflt tar}' medlcine. The base of it is not shown 

18 magnesia calcined. to be malt extract. 

The court does not lose sight of tbe distinctions pointed ont by 
the counsel for the collecter, based upon the changea language of the 
tarifl, since the décision of the Ferguson Case; but it seems to the 
court, in view of the principle there enunciated and of the conceded 
facts that the article in question contains but 12 per cent, of malt 
extract, and is a proprietary medicine put up by a secret formula, 
that it is more appropriately assessed under paragraph 75 than under 
paragraph 338. Immutability of the law is a wise maxim of politi- 
cal economy which is too often lost sight of by the législative power 
both state and national. Fréquent altération, whether by the légis- 
lature, or by those who interpret the law in the first instance, un- 
settles business and retards prosperity. By adopting a reasonable 
uniformity of construction the courts, as far as possible, should see 
to it that commerce is not vexed by unnecessary changes. For flf- 
teen years the merchandise in question has entered our ports as a 
proprietary medicine. No reason exista for a change now. 

The décision of the board is reversed. 



WOOTTON v. MAGONB. 
(Circuit Court, S. D. New York. November IT, 1892.) 

CUSTOMS DUTIES— ASPHALT MaSTIC —CLASSIFICATION UKDER THE TaRIFF ACT 

OF Maech 3, 1883. 

Asphalt mastic, an article produced by crushlng an asphaltum mlned or 
quanied in rough chunks, often called "rock," and by melting and mixing 
together such cnished asphaltum and a natural minerai bitumen gathered 
In the Island of Trmldad or elsewhere, and by afterwards casting for 
transporfation the mixture so obtained in molds into loaves or cakes, Is not 
V. 54F.no. 4 — 43 
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free of duty as nrude asphaltum, under the proyislon for "asphaltum and 
bltumen, crude," cont^ncd in the free llst (Tarlff Ind., New, par. 643) of the 
tarife act of March 8, 1883, (22 U. S. St. p. 517,) l)ut Is dutlable at the rate 
of 10 per cent ad valorem iinder the provMon for "ail nondutlable crude 
minerais, but whlch hâve been advanced tn value or condition by refinlng 
or grindlng, or by other process of manufacture, not speclally enumerated 
or provlded for in thls act," contalned In Schedule A (Tarifl Ind., New, par. 
85) of the aame tarlff act, (22 U. S. St p. 494.) 

At Law. Action by Wootton, executrix of Edwin H. 

Wootton, against Daniel Magone, collector of tlie port of New York, 
to recover back costoms duties. Judgment on verdict for défendant. 

Statement by LACOSIBE, Circuit Judge: 

Durlng the years 1886, 1887, and 1888 the plaintlfC's testator, Bdwtn H. 
Wootton, Imported from France Into the United States at the port of New 
York certain articles whlch were involced as "mastic d'asphalte" and "as- 
phalte en bains," and entered as "asphalte crade." Thèse articles, having 
been retumed by the local appralser as "crude minerais, advanced by man- 
ufacture," were classifled for duty at the rate of ten per cent, ad valorem, 
imder the provision for "Ail nondutlable crude minerais, but whlch hâve 
been advanced in value or eondition by refinlng or grlnding, or by other pro- 
cess of manufacture, not speclally enumerated or provlded for in this act," 
contalned in schedule A (Tarifl Ind., New, par. 95) of the tarifC act of March 
3, 1883, (22 U. S. St. p. 494,) &aâ duty at that rate was exacted thereon by 
the défendant as collector of customs at that port. Against this classification 
and this exaction, the plalntlff's testator protested, clalmlng that thèse ar- 
ticles were crade asphaltum, and, therefore, free of duty, imder the provi- 
sion for "asphaltum and bltumen, crude," contalned In the free llst (Tarift 
Ind-, New, par. 643) of the aforesaid tarifC act, (22 U. S. St. p. 517.) There- 
after the plaintlfC's testator made due appeals to the secretary of the treaa- 
ury, and, within ninety days after adverse décisions had been made by him 
thereon, brought thls case to recover the duty exacted upon thèse articles. 

Upon the trial It appekred that thèse articles were bought and sold In the 
markets of this country under the name of "asphalt mastic," and consisted of 
loaves or cakes of an asphaltum, to whlch a natural minerai bitumen had 
been added; that thls asphaltum was a âne ooUte stone or carbonate of lime 
naturally Impregnated with from 7 to 10 per cent, of minerai pltch, and was 
mined or quarrled in rough chunks, often caUed "rock;" that the principal as- 
phaltum mbies in Europe were Seyssel, (aln Mons Gara,) in France, Rayusa, in 
Italy, (Sieily,) Travers, in Switzerland, and Limmer, in Germany; that tho 
natural minerai bitumen of the kind added was black and viscous, and was 
gatbered In the island of Trinidad, where its chief deposit was found, and in 
varions othér parts of the globe; that the asphaltum so mlned or quarrled 
as aforesaid was crushed;that the bltumen gathered as aforesaid was put 
into large melttng pots, and the crushed asphaltum emptied in; that this 
bltumen and this crushed asphaltimi were melted and mtsed together, and 
afterwards, for transportatlon, cast In molds into loaves or cakes of the 
shape of a short section of a cyUnder, constituting the articles of the kind 
in suit; that such articles, broJ^en up into small pièces, a certain amount ol 
reflned bitumen, and from 40 to 50 per cent, of grit or very coarse sand, were 
boiled together for a certain length of time to a certain degree of heat, and 
the compound so formed was then taken from the flre, and used for laying 
sidewalks, cellar floors, roofs, and for other like purposes; that, exeept in 
combination with other substances, and after some such manipulation as 
descrlbed, there was no use to which such articles as those in suit could be ap- 
plied; that articles slmilar to thèse in suit, and produced in Germany, in 
substantiaUy the same way, from asphaltum mined or quarrled there and 
Trinidad bitumen, were worth aboiit half as mnch again as the value of such 
asphaltum as mined or quarrled and the value of raw Trinidad bitumen taken 
together. Both sides havtng rested, defendant's counsel moved the court to 
direct a verdict for the défendant on the ground tliat the articles in suit 
were not crude asphaltum. 
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Comstock & Brown, (Stephen G. Oarke, of counsel,) for plaintiff. 
Edward Mitchell, U. S. Atty., and Thomaa Greenwood, Asat. U. S. 
Atty., for défendant. , 

LACOMBE, Circuit Judge, (orally.) I am inclined to grant the 
motion on the ground that the phraseology of the particular para- 
graph referred to (paragraph 95) is somewhat différent from other 
paragraphs which hâve in otiier suits been held inapplicable to ar- 
ticles elsewhere enumerated by reason of the use of gênerai or spécial 
words. The tarifl act of 1883, taken together, provides, in the flrst 
place, (paragraph 215,) that certain crude articles shall pay one rate 
of duty, and (paragraph 638 and elsewhere in free list) that certain 
other crude articles shaU not pay duty; in some instances by gên- 
erai enumeration, in others by spécial référence. Then there is a 
gênerai paragraph, (paragraph 95,) providing that ail crude mate- 
rials which, by reason of the fact that there is no duty provided fOT 
them, or that they are on the free list under some gênerai or spécial 
name, shall pay a certain rate of duty if they hâve been advanced in 
value or condition by reflning, grinding, or other process of manufac- 
ture. There seems to hâve been in this case certainly a process of 
manufacture in the way of boiling; and, if requested, I would leave 
it to the jury to say if, under the évidence, it has been advanced in 
value or condition. I ani free to say that I do not think there 
could be any dispute upon the fact that there has been some ad- 
vance in value, since labor has been put upon it. It is a perfectly 
fair inference with regard to the French product that there was an 
advance in value, although no évidence has been offered except as to 
the German product 

Plaintiff's Counsel. I do not think it is worth while to trouble the 
jury on that point. 

LACOMBE, Circuit Judge. As to the question of an advance in 
condition, I should leave fiiat to the jury if it were a point to be 
determined irrespective of value, because an article may be "changed" 
in condition and yet not "advanced" in condition. Û the question 
«f value were entirely out of the case, I would leave it to the jury 
under a charge that tiiey must be satisfled by the évidence not only 
that the articles were changed in form, but that the change had 
been itself an advance. But from the testimony hère as to the value 
of the German article, and from the fact that in the French manu- 
facture both capital and labor had been applied to the raw material, 
it would seem idle to submit any question as to whether there has 
been any advance in value. 

Plaintiff's Counsel. I claim that what has been done was done 
for convenience in transportation, and that the mère process of 
putting it together is not a "manufacture," within the meaning of 
the act. 

LACOMBE, Circuit Judge. I shall rule against you on that ques- 
tion of law, and direct a verdict for the défendant 
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In re ORUIKSHANK. 
(Circuit Court, S. D. New York. Marcli 6, 1893.) 

1. CuBTOMS DuTiBS— Classification— SiBRKA Lbonb Bird Pbppeb. 

Sierra Leone bird pepper unground Is dujlable under paragraph 326 of 
the tariff &ct of October 1, 1890, at 2% cents per ponnd, as Cayenne pep- 
per unground, and is not wlthin paragraph 560 of the free list exemptmg 
from duty "spices, vegetables, seeds aromatic and seeds of morbid growtb, 
weeds, woods used expressly for dyeing; any of the foregohig whlch are 
not edible, and are in a crude state, and not advanced in value or condi- 
tion by reflning or grindlng, or by other process of manufacture, and not 
spedaUy provided for in thls act" 

8. SAmé— Dbïinitionb. 

"Foregoing" In paragraph 560 refers to ail the articles therein enu- 
merated. 

B. 8a}ib. 

"Bdible," as appUed to spices. In paragraph 560, means spices which 
are eaten as a sauce or condiment and not as a food product capable of 
sustaJntng life. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers affirming a décision of the collecter of the 
port of New York. Affirmed. 

Statement by COXE, District Judge: 

The' décision of the board is as foUows: "The merchandlse In question 
is invoiced as Sierra Leone bird pepper. The appralser retumed the same 
as Cayenne pepper unground, and the coUector assessed duty upon it at 
two and one half cents per pound, under paragraph 326, Act October 1, 1890. 
The appelant claims ln,.his protest that the merchandlse is entltled to free 
entry as spices not edible, in a crude state, and not advanced in condition by 
reflning or grindlng or any other process. Cayenne pepper is a préparation 
from the drled fruit of various spedes of capslcum. The bird pepper or 
cliUies Ih question are a specles of capacum, and we find from the testlmony 
of witnesses who appeared before us that it Is of a klnd largely used ta the 
manufacture of Cayenne pepper. Without glviag further considération to 
what class of^pierchandise congress intended to cover by the term 'Cay- 
enne pepper unground,' we hold that the clalm of the importer that the 
merchandlse In question is a splœ whlch is not edible Is not weU taken. 
The protest is accordtngly overruled, and the action of the coUector stands." 
Subsequently the board made a further retum as foUows: "First. They 
find that the merchandlse subject of this proceeding Is a splce, and that It 
is edible. Second. They find that the sald merchandlse is in a crude state, 
and not advanced in condition by reflning or grindlng or any other pro- 
cess." The provision of the new tariff act under whlch the Importation was 
classlfled by the collecter is subdivision b of paragraph 326. It reads as 
foUows: "Cayenne pepper, two and one half cents per pound, unground." 
Paragraph 560 of the free list under whlch the Importer Insists his merchan- 
dlse shotld hâve been classlfled, so far as it Is applicable to the présent con- 
troversy, reads as foUows; "Spices, vegetables, seeds aromatic, and seeds 
of morbid growth, weeds, and woods used expressly for dyeing; any of the 
foregoing, which are not edible and are in a crude state, and not advanced 
in value or condition, by reflning or grtndmg, or by other process of manu- 
facture, and not speclaUy provided for la thls act." The importer Insists 
that the merchandlse in question is a spiee ungroimd, not edible, and In a 
crude state. After the board made Its last retum, additional évidence 
was taken lu this court 

Albert Comstock, for importer, 

Thomas Greenwood, Asst. U. S. Atty., for collecter. 
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COXE, District Judge, (after stating the facts as above.) I can- 
not think tliat the appellant is right in his contention that the limit- 
ing clause, "any of tiie foregoing which are net edible," has no appli- 
cation to spices. There is no reason for exceptrng spices which does 
net apply with almost equal force to each of the other enumerated 
articles. They are ail "foregoing." The statute, therefore, eo far as 
it relates to the présent controversy, should read as follows: 

"Spices, not edible and in a crude state, and not advanced in value or con- 
dition, by refining or grtnding, or by otlier process of manufacture, and not 
specially provided for In tliis act" 

A spice entitled to free entry under this paragraph must, there- 
fore, possess the foUowing qualifies: First, not edible; second, 
crude; third, not advanced in value or condition; fourth, not else- 
where provided for. The appraisers do not in ternis décide whether 
the appellant's importation is, eo nomine, provided for under para- 
graph 326; but, in other respects, they flnd that it possesses ail the 
requirements necessary to a position on the free list save one, — it is 
edible. An edible spice is not free. Congress has recognized the ex- 
istence of an edible spice not only by providing for spices which are 
not edible, but by levying duties (paragraphs 713-720) upon certain 
spices which, clearly, must be considered as edible. The adjective 
"edible" found in this connection must be considered as a relative 
tenn qualiâed somewhat by the noun which follows it. As applied 
to spices it means a spice which is eaten as spices are eaten; namely, 
as a sauce, a condiment, a relish, not as a food product, capable of 
Bustaining life. We speak of edible fruits and edible méats; we also 
speak of edible oils and edible salts; but no one supposes that the 
adjective is used in the same sei^e regarding ail of thèse, or that 
when so used it is intended to convey the idea that the sait and oil 
are eaten in the same manner as the fruit and méat. It is fair to 
assume that this distinction was in the législative mind when the 
tariff law was enacted. If the word has this signiflcanee in para- 
graph 560 the décision of the board shoxild not be disturbed. The 
burden was on the importer to establish the allégation of the pro- 
test that the bird pepper imported by him was not edible. The ap- 
praisers' décision, in substance, is that he failed to sustain this bur- 
den, not having satisfled them that his merchandise was not edible. 
The flnding that the peppers in question are edible is not so clearly 
against the weight of évidence as to justify the court in setting the 
décision aside. Affirmed. 
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B3DIS0N BLBOTRIO UGHT CO. v. BBACON VACUUM PUMP & ELEO 

TRIOAL CO. et al. 

(Circuit Courte D. Massachusetts. February 18, 1893.) 

No. 3,096. 

Patents po» Inventions— Anticipation— Bvidbnob— Incandescent Lamps. 
An application for a prellmlnaiT Injvmctioii against the Infringemeut of 
Edison's patent for an Incandescent electric lamp, based on prlor adjudi- 
cations that this patent covered a broad and fundamental invention, was 
resisted on the ground of newly-dlscovered évidence of anticipation. 
This évidence conslsted of several Incandescent electric lamps rudely 
fashioned of glass, wlth carbon filaments and iron or copper leadlng- 
in wlres sealed by fusion of the glass, whlch the accompanying affldavit of 
the maiier. G., stated that he had made in tbe flftiès, producing a vacuum 
in the lamps by the Torricellian method. He furtlier stated that he had 
used them for the purpose of display and of advertislng hls business of 
clockmalcer, and that they gave a steady and lasting light, in which he 
was corroborated by the affldavits of numerous crédible wituesses. A 
number of electrical experts testified, on the contrary, that the exlUbits did 
not constitute practical lamps, Inasmuch as the vacuum was orlginally 
Imperfect, and was subject to further impairment because of the varying 
rates of expansion of glass and iron or copper. Ail thèse exhibits at 
the time of the trial had been damaged so as to be useless as lamps. 
After the argument G. produced another lamp of far superior workman- 
ship, having a U-shaped carbon burner and leading-in wires of platinimi, 
whlch he stated was madé prier to 1872. It appeared, however, that this 
lamp bore internai évidence that it had not been exhausted by the Tor- 
ricellian method, as stated by G.; and that at varions times before this 
trtal negotiations were had with G. by both the Edison Company and its 
rivais, whereln he was pressed to produce a practical lamp made by him 
before the Edison patent issued, and when it would hâve been greatly to 
hls advantage to do so; and yet at such times no such lamp was forthcom- 
Ing. Purthermore, whlle he testifled that in a period of some 20 or more 
years he had made over a himdred lamps, conthiually improvlng them in 
construction and workmanship, he was only able to produce three crudo 
examples, made In thé flf ties, and the one fair spécimen mentloned. It 
was shown that he had ample opportunity to leam of the Edison patent, 
though he testified that he had no knowledge of it; and he never applled 
for a patent on hls lamp, though during the period as to which he testified 
patents were Issued to him for other articles. Held, that not only did this 
évidence lack that degree of probabUity wliich would warrant a refusai of 
the prelimlnary injimctioa, but, even if It were true, It would show only 
experiments made by G., and abandoned, which did not amount to an 
anticipation of the Edison invention. 

In Equity. Suit by the Edison Electric Light Company against 
the Beacon Vacuum Pump & Electrical Company and others for the 
infringement of a patent On motion for prelimlnary injunction. 
Granted. 

Fish, Eichardson & Storrow, C. A. Seward, and Richard N. Dyer, 
for complainant. 
Witter & Kenyon and Louis D. Brandeis, for défendants. 

COLT, Circuit Judge. In May, 1885, the plaintiff brought suit in 
the United States circuit court for the southern district of New York 
against the United States Electric Lighting Company for infringe- 
ment of the patent now in controversy, which was granted to 
Thomas A. Edison, January 27, 1880, for an improvement in electrio 
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lamps; and on July 23, 1891, a decree was entered, adjudging the 
validifrf of th.e patent, and ordering an injunction and account. 47 
Ped. Eep. 454. Upon appeal to the circuit court of appeals for the 
second circuit the decree was afflrmed In October, 1892. 3 C. 0. A. 
83, 52 Fed. Eep. 300. Another suit was then brought in the same 
court against the Sawyer-Man Electric Company, and a preliminary 
injunction was granted pro forma until a décision could be had by 
the circuit court of appeals, which, on December 19, 1892, affirmed 
the order, and directed an injunction. Suits were then immediately 
brought against the Westinghouse Electric Company in Pennsyl- 
vania, the Perkins Electric Lamp Company, and the Mather Electric 
Company in Connecticut, and preliminary injunctions obtained. The 
présent Mil was filed January 10, 1893, and the plaintifif now moves 
for a preliminary injunction against the défendants, based upon the 
foregoing prior adjudications. This motion is resisted on the ground 
of newly-discorered évidence bearing on the question of novelty of 
the Edison invention, which was not before the courts in the other 
cases. As to thèse other cases, it is said that there has been but 
one final adjudication upon the merits, which was in the suit against 
the United States Electric Lighting Company; that the défendants 
in the other prior suits were so connected with that company that 
they were in privity with it, and that therefore injunctions were 
granted as a matter of course. 

The suit against the United States Company was thoroughly and 
obstinately contested, as is shown by the record which covers about 
6,000 printed pages. The gênerai rule is that where the validity 
of a patent has been sustained by prior adjudication, and especially 
after a long, arduous, and expensive litigation, the only question 
open on motion for a preliminary injunction in a subséquent suit 
against another défendant is the question of infringement, the con- 
sidération of other défenses being postponed until final heaiing. 
Brush Electric Co. v. Accumulator Co., 50 Fed. Eep. 833; Eobertson 
V. mil, 6 Fish. Pat Cas. 465; Cary v. Domestic Co., 27 Fed. Eep. 299; 
Cobum V. Clark, 15 Fed. Eep. 804; Mallory Manufacturing Co. 
V. Hickok, 20 Fed. Eep. 116; Green v. French, 4 Ban, & A. 
169; Blanchard v. Eeeves, 1 Fish. Pat Cas. 103; Goodyear v. 
Eust, 6 Blatchf. 229; Cary v. Manufacturing Co., 24 Fed. Eep. 141; 
Sargent Manufacturing Co. v. Woodruff, 5 Biss. 444; Kirby Bung 
Manufacturing Co. v. White, 1 McCrary, 155, 1 Fed. Eep. 604; 
Putnam v. Bottle Stopper Co., 38 Fed. Eep. 234; Consolidated 
Bunging Apparatus Co. v. Peter Schoenhofen Brewing Co., 28 Fed. 
Eep. 428; Newall v. WUson, 2 De Gex, M. & G. 282; Davenport v. 
Jepson, 4 De Gex, F. & J. 440; Bovill v. Goodier, 35 Beav. 427. 

The only exception to this gênerai rule seems to be where the new 
évidence is of such a conclusive character that, if it had been intro- 
duced in the former case, it probably would hâve led to a différent 
conclusion. The burden is on the défendant to establish this, and 
every reasonable doubt must be resolved against him. Ladd v. 
Cameron, 25 Fed. Eep. 37; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. 
et Eep. 970; Winans v. Eaton, 1 Fish. Pat. Cas. 181; Machine Co. 
V. Adams, 3 Ban. & A. 96; Spring Co. v. Hall, 37 Fed. Eep. 691; 
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Lockwood r. Paber, 27 Ped. Eep. 63; Glaenzer t. Wiederer, 33 Fed. 
Rep. 583; Cary v. Spring Bed Co,, 26 Fed. Eep. 38. 

There is no déniai of infringement in the présent case under the 
construction given to the patent in prior adjudications. The conten- 
tion of the défendants is that this motion should be denied on the 
ground that they hâve recently discovered that Henry Groehel, a Ger- 
taan watchmaker, living in New York, invented the Edison incandes- 
cent lamp as early as 1854, and that, therefore, the Edison patent 
is void for want of novelty, or at least must be limited to the coiled 
form of filament. This is the same Une of attack upon the patent 
which was unsuccessfuUy made in the case against the United 
States Company. It was there urged that the Starr lamp of 1845, 
the Eoberts lamp of 1852, the Lodyguine, Konn, and other lamps 
which appeared between 1872 and 1876, the Bouliguine lamp of 1877, 
the Sawyer and Man lamp of 1878, and the Edison platinum lamp 
of 1879, limited the Edison patent to narrow inventions, or rendered 
it void for want of patentable novelty. But the court, with a most ex- 
haustive review of the prior art before it, refused to take this view, 
and held that the second claim of the patent, read with the spécifi- 
cation, covered a broad and fundamental invention, namely, an in- 
candescent lamp, composed of a carbon filament, hermetically sealed 
in an aU glass chamber exhausted to a practically perfect vacuum, 
and having leading-in wires of platinum. Judge Wallace, in his opin- 
ion in the circuit courte says: 

"Read by those having this knowledge, the radlcally new discovery dis- 
Closed by the speclflcatioii Is that a carbon as attenuated before carboniza- 
tion aa a llnen or cotton thread, or a wlre seven one thousandths of an inch 
in dlameter, and stlll more attenuated after carbonlzatlon, can be made 
whleh wUl hâve extremely hlgh résistance, and be absolutely stable when 
raalntalned In a practically perfect vacuum. It Informs ttiem of everythlng 
necessary to utllize this discovery, and to incorporate It into a practlcal lamp. 
It describôs, with the assistance of the récital in the second claim, as the 
vacuum In which the bumer is to be maintained, a bulb made whoUy of 
glass, exhausted of air, sealed at ail points by the fusion of the glass, and in 
which platinum leading wlres are sealed by the fusion of the glass. It de- 
scribes the materials of which the bumer is to be made, and instructs them 
that the materials are to De shaped into thelr ultlmate form before carbon- 
lzatlon. It describes the use of platinum for the leading wires, and a method 
of securing the leading wires and filaments, intended to dispense with clamp- 
ing, which consists in moulding tar putty about the joints, and carbonlziug 
the whole In a closed chamber." 

By this invention Edison disclosed to the world for the first time 
a practical, commercial incandescent lamp, adapted for domestic 
uses. The problem was by no means easy of solution. 

To subdivide the electric light, and embody it in a cheap and 
durable domestic lamp, capable of successfully competing with gas, 
had for years baffled the science and skUl of the most eminent elec- 
tricians in this country and in Europe. The dififtculty lay in the 
practical construction of a durable incandescent lamp, rather than in 
a knowledge of the éléments which should compose such a structure. 
Carbon burners, plattmmi wires, exhausted glass receivers, were old 
and well known. As early as 1845, Starr suggested in the King 
patent a lamp composed of a thin pencil of carbon, inclosed in a 
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ToiTicellian vacuuin; and Roberts, in 1852, proposed to cernent the 
neck of the glass globe into a metallic cup, and to provide it witb a 
tube for exbaustion by means of a hand pump. Later, Lodyguine 
and others provided their lamps with sereral short carbon pencils, 
which were successively brought into circuit as the pencils were 
consumed, also varions devices for perfecting the joints between the 
métal base and the glass globe, while Savi^yer and Man, in 1878, made 
the bottoon plate of glass instead of métal, and charged the lamp 
with an atmosphère of nitrogen gas, to avoid destruction of the 
burner from oxidation. In his 1879 lamp Edison used a platinum 
burner, which proved a failure, because the platinum melted near the 
point of incandescence. Mr. Schwendler, a noted English electri- 
cian, said in 1879: 

"Unless we shall be fortunate enough to discover a conductor of electricity 
with a- much higher melting point than platinum, and which at the saraé 
tlme does not combine at hlgh température with oxygen, we can scarcely 
expect that the princlple of Incandescence will be made use of for practical 
Illumination." 

The arc lamp was known as early as 1844, but its great light made 
it unfit for use in dwellings. The question was how to divide the 
electric light for domestic purposes. Many scientists considered the 
problem as hardly within the range of possibility. From the résulté 
of the experiments of Fontaine, the French scientist, published in 
1877, it would seem that almost insurmountable obstacles, founded 
on the opération of natural laws, stood in the way of the successful 
division of the electric light. RIr. Preece, the electrician for thé 
British gênerai post oflBce, pronounced early in 1879 that "the 
division of the electric light is an absolute ignis fatuus." 

Those who dissented from this view were Mr. Edison in this coun- 
try, and Mr. Lane-Fox in England, who both reached the conclu- 
sion that the subdivision of the electric light coidd be accomplished, 
provided the radiating surface of the burner of the lamp was reduced 
in estent, so that only a moderate volume of light would be emitted, 
while at the same time the résistance of the burner was increased so 
as to enable the employment of relatively small conductors for lead- 
ing the electric current to the lamps; or, shortly stated, the burner 
should hâve a high ratio of résistance to radiating surface. Edison 
first embodied this discovery in his platinum lamp in 1879, but this 
lamp was unsatisfactory, and the problem remained unsolved. 
While experimenting with the platinum lamp, Edison discovered that 
the passage of a current through the platinum during the process of 
exhausting the inclosing chamber would drive out occluded gases 
and thereby raise the melting point of the burner. This led him to 
secnre greater perfection in the vacuum by the employment of a 
highly exhausted glass chamber similar to those used by Crookes, 
made entirely of glass, and with ail the joints closed by the fusion 
of the glass. After the failure of the platinum lamp, it occurred to 
Edison to substitute a short filament of carbon in place of the long 
platinum burner, into the nearly perfect vacuum chamber, and it was 
found that such filament was stable at high température, and free 
from disintegration and oxidation. It was thus made known that 
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tàe dkintegration of the carbon burner was not caused by the elec- 
tric current, but was due to "air washing," or tbe attrition produced 
by the passage of the air over the highly heated surface of the car- 
bon. 

As late as 1878, Mr. Sawyer, in a patent to Sawyer and Man, 
stated that no incandescent lamp had yet been devised which was 
practically operative, because of the détective methods employed for 
charging the lamp with artiflcial atmosphère, which resulted in the 
disintegration of the carbon; second, because it was impossible, 
under varying degrees of beat and pressure, to maintain perfect 
joints; third, because unequal expansion of the carbon and its holder 
had resulted in fractures of the burner. But Edison overcame thèse 
obstacles, and produced a practical lamp. When we review the 
literature which preceded this invention, the subtle force with which 
it had to deal, whose laws had to be intelligently investigated and 
understood, the well-Qigh perfect workmanship necessary in construc- 
tion, and the slow st^s by which the end was flnally reached. it 
éeems on its face almost incredible that the incandescent lamp of 
Edison was in fact invented and operated by Henry Goebel in New 
York 40 years ago, and publicly exhibited before hundreds of people. 

Goebel's story runs thus: He came to this country from Germany 
in 1848. He was a watchmaker and opticiaa by trade, and opened a 
shop on Monroe street in New York. While in Germany he received 
instruction in physics from Prof. Munchhausen of Hanover, and ' 
assisted him in making experiments, such as obtaining light from 
electricity, and maJdng galvanic batteries. Through this means he 
leamed to make the arc lamp, and he believed that an incandescent 
lamp could be produced by a small continuous carbon inclosed in an 
exhausted glass tube hermetically sealed. He also became familiar 
with the use of the common air pump, the blowpipe, the method of 
producing the Torricellian vacuum, and the making of carbon con- 
ductors. He says he leamed at this time that the coeflScient of the 
expansion of glass and platinum were the same. As soon as he ob- 
tained money enough from his regular business, he began experi- 
menting with electricity in his shop in New York. Soon after his 
arrivai he exhibited an arc lamp on the top of his house, which called 
out the flre engines, and caused his arrest. He then turned his at- 
tention to incandescent lamps, and made a number of them. The 
flrst form of lamp he constructed was called a "âddle bow" or "méat 
saw," and it consisted of an exhausted tube, made of glass, in one 
pièce, with leading-in wires sealed into the inclosing chamber by 
fusion of the glass. The wires, with the carbon burner attached, 
resembled in form a fiddle bow. 

Goebel Fiddle Bow Lami». 
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The next style of lainp was called the "hairpin," from the shape 
of the Carbon burner. 

Goebel Hairpin Lamp. 




A tliîrd form of lamp was aiso made about tMs txme, presenting 
the Carbon and Connecting wires in a straight Une, but this proved 
unsatisfactory as the bumer broke with the beat The leading wires 
were sometimes made of platinmn, but generally of iron or copper, 
which was less expensive. The carbons used were less than one 
one-hundredth of an inch in diameter, and were made from flax, reed, 
and black cane. The flrst lamps were exhausted by the common air 
pump, but, not getting a good vacuum, they were subsequently ex- 
hausted by filling the tubes with mercury, inverting them, and al- 
lowing the mercury to run out, and then sealing them off. Before 
sealing, the incandescent conductor was heated slightly, which, to- 
gether with a little shaking, made the mercury that stuck to the car- 
bon fall off. The ends of the leading wires were flattened, then 
twisted into a spiral tube, into which the ends of the carbons were 
inserted, and the tubes were then compressed. The joints were gen- 
erally cemented with heated stove polish, thongh sometimes the ends 
of the Carbon were electro-plated with copper, and an amalgam of 
gold and mercury applied to the joints, which adhered to the cop- 
per; and sometimes a platinum sponge was used for this purpose. 
The electric current was produced by chemical action from batteries. 
The first lamps were made from cologne bottles, but afterwards from 
glass tubes. 

A large number of the fiddle bow and hairpin lamps were made 
while living on Monroe street, between 1850 and 1872, and there 
was no six months up to the year 1880 when a number were not made, 
and prior to 1879 more than a hundred were constructed. No secret 
was made of any part of their construction, and they were lighted 
and shown to whomever desired to see them, and there was no time 
until af ter 1880 when sereral of the lamps were not in his possession. 
If the carbons did not burn up as soon as the current was turned on, 
the life of the lamp was almost indeflnite, but it could not be run 
very long at a time because the battery would give out. Thèse 
lamps were used upon a wagon carrying a télescope, which was taken 
to Union Square and Cooper Institute for exhibition. For looking 
through the télescope a small fee was charged, and the lamps were 
used partly for light and partly to attract attention. Many hundreds 
of people saw thèse lamps while so exhibited. Another lamp was 
arranged to illuminate tiie face of a clock which hung in his bed 



684 FEDERAL HEPOKTER, vol, 54. 

room, and tMs use waa continued in his Grand street kouse. After 
removing to 468 Grand street, which. was in 1877, he made a mer- 
cury vacuum pump, the idea liaving been suggested by hearing of 
the Geissler pump. In using tbe old process to exhaust tbe lamps, 
particles of mercm-y adbered to tke interior parts, and it was witb 
considérable difficulty that thèse particles were got eut. A patent 
was obtained on this pump January 24, 1882. In 1881, be was em- 
ployed by the American Electric Light Company. He refused to 
leave Hs shop, but his son Adolph, now dead, worked for the Com- 
pany at its factory. About this time Mr. Crosby, who was connected 
with the company, called upon him several times, and was much 
interested with his lamps, and engaged him to make carbons and 
exhaust lamps. Until he worked for the company he never heard 
of Edison, or his incandescent lamp, or of a dynamo machine for 
electric lighting, and had never read anything on the subject in 
the public prints. He does not read English, but speaks and uuder- 
stands it fairly well. The Goebel lamp, Exhibits 1, 2 and 3, he rec- 
oghizes as his own manufacture, and says that thèse very lamps 
were made before gas was put into his house on Monroe street. 
Thèse lamps are of the flddle bow form. He is positive they were made 
before gas was introduced into his house, because they are discolored 
by smoke from an oil lamp flame employed in the use of the blow- 
pipe. 

After arguments on the motion, Goebel flled a supplemental afiS- 
davit, and produced another lamp, known as "Exhibit 4." This 
lamp has leading-in wires of platinum, and is of much superior work- 
manship and finish. He also produced several tools for making car- 
bons, and describes their use. He déclares that before 1872 he had 
arrived at a deflnite conclusion as to the best material for making 
carbons, and had settled upon bamboo. He had also decided upon 
platinum as the best leading-in wire, and stove polish as the best 
material for cementing the joints. He says that lamp No. 4 has been 
in his possession since before moving from Monroe street in 1872; 
that he made it and bumed it a good many times before and since; 
that he made other lamps, both in Monroe and Grand streets, with 
carbonized bamboo burner, platinum leading wire connections, and 
glass tube, similar to No. 4, but he doubts if in any other lamps the 
glass feature was as handsome as in this exhibit. He has recently 
been informed that Mr. Pope had given as a reason why he did not 
think this lamp was made by the Torricellian vacuum that there 
would ip such case be a deposit of mercury upon the surface of the 
copper wire which connects the carbon with the platinum wire, and 
that he discovered no such appearance. He told Mr. Pope he was 
inistaken, provided that distilled mercury was used in producing the 
vacuum. The mercury that he used in producing the vacuum in 
thèse lamps was carefully distilled, sometimes three or four times, 
before it was used, and the process was always performed in a dry 
atmosphère, and other safeguards used, such as heating the mçrcury 
slightly. He had also employed, préviens to 1872, a mercury pump, 
in which no mercury was présent in the glass part of the lamp, but 
he succeeded better with the Torricellian process than with this earlj 



EDISON ELECTRIC LIQHT CO. V. BBAœN VACOUM PTJMP & ELKCT'L CO. 685 

mercury pump. As compared wlth the incandescent lamps of to-day, 
thèse early lamps gave a fairly good light. He déclares he has re- 
ceived no money for Ms affidavits, and kas no interest in this suit, 
and that he has given his évidence reluctantly, and after considérable 
urging. 

I hâve given the substance of the leading points of Goebel's aiH- 
davits, because this case rests largely upon them. With respect to 
the âge and history of lamp No. 4, it may be said that the évidence 
rests entirely upon his afladavits and that of his son, Henry Goebel, 
Jr. 

The défendants produce some forty afldavits in confirmation of 
the statement of Goebel respecttng his lamp. Of thèse witnesses, 
five are his children, one his nièce, and the remainder nearly aU 
friends or acquaintances. So far as appears, thèse people are re- 
spectable and truthful. They testify generally to seeing the Goebel 
electric lamp in his shop and on his wagon containing the télescope, 
at varions times between 1850 and 1882, the time and the circum- 
stances in many instances being given in détail, and some 20 wit- 
nesses identify the early flddle bow lamps as the same as those which 
they saw. Several v^itnesses also observed the lamp connected with 
the clock. To some, Goebel explained how the lamps were made, 
and several assisted him in their construction. Some déclare the 
light was good, but do not state the length of time the lamp would 
burn. Generally speaking, the testimony is conflned to the old fiddle 
bow lamp, and relates to a period prior to or about 1860. A num- 
ber of witnesses testify as to the good character, honesty, and truth- 
fulness of Henry Goebel. 

It appears from the afi&davit of Mr. Bull, an attomey at law, that 
Henry Goebel, Jr., delivered lamp No. 1 to him at his office in New 
York, October 18, and lamp No. 2, November 28, 1892, and that 
when received both the carbons were detached from the leading-in 
wires, and that he was then informed by Goebel that both the car- 
bons were intact when he put the lamps in his pocket to bring them 
to his office. Henry Goebel, Jr., states that he delivered lamp No. 
3 to Mr. Bull at the same time with No. 2, and that he broke the 
carbons in lamps 1 and 2 on the way to Mr. BuU's office. From Mr. 
Williams' afldavit, it seems that gas was introduced in Monroe street 
in or about the year 1854. This, with the testimony of the elder Goe- 
bel and other witnesses, fixes the date of the construction of lamps 1, 
2, and 3, as early as 1854. Mr. Curtis, the counsel for the défend- 
ants in the New York cases, states that he first heard of Henry 
Goebel in the early part of 1882, and that in answer to his questions 
he said that he had made incandescent lamps like Edison's as early 
as about 1850. Owing to Goebel's imperfect English, he had difflcul- 
ty in understanding him. He gathered from the conversation that 
Goebel had not made any useof the lamps except for laboratory exper- 
iments, and that his work was not continued for more than a year or 
two after 1850. He asked him to produce some lamps, and he said 
he would look them up. Hjs recollection is that he saw Goebel 
again, but that he had no further information to impart. In the 
latter part of 1890, Mr. Biill, who had been counsel for the Conaol- 
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idated Electric CJompany, Informed him that Goebel's sons corrob- 
6i!ated their fatbeir'd statemeilt, and tàat f urther additional évi- 
dence could be procured, but, aftpr consultation with Gen. Duncan^ 
they concluded that the évidence was not sufflcient to warrant an 
application to reopen their case to admit it At the time of the 
injunction motion in the Sawyer-Man case in November, 1892, he 
made f urther inquiry in regard to Goebel, and was informed that 
some additional évidence had been obtained. Upon consultation 
with his associâtes, Mr. Wetmore and Mr. Eoot, it was concluded 
that the matter had not been suflQciently developed to présent it as 
a défense in that case. Mr. Ourtis goes on to state that, had he 
known of anything like the character and extent of the Goebel évi- 
dence as presented iu this case, he should hâve regarded it of the 
greatest importance as constituting one of the best défenses in their 
cases. 

In further support of the Goebel anticipation, several experts give 
affldavits to the effect that the Goebel lamp, assunung that it was 
made prior to 1879, contains the broad invention covered by the sec- 
ond daim of the Edison patent, as it embodies the same combination 
of a carbon filament with an aU glass exhausted receiver and conduct- 
ors passing through tiie glass. Mr. Pope déclares that Gk)ebel lamps 
1, 2, and 3 hâve a carbon filament, within the meaning of the second 
claim of the Edison patent, as deflned by the court, a receiver made 
entirely of glass, and exhausted of air, and conductors passing 
through the glass; and ail thèse éléments combined for the purpose 
set forth la the patent; that thèse structures embodied the concep- 
tion that carbon would stand high température, even when very at- 
tenuated, if operated in a high vacuum without the phenomenon of 
disintegration. He flnds thèse particular lamps are not now in a 
condition to be operated, but he Is satisfled that when first construct- 
ed they were capable of such operatipn, and had ia fact been so oper- 
ated, He knows of no reason why thèse lamps should not hâve been 
made long prior to 1879, and should not last as long and be as practi- 
cally useful as many forms of lamp described by Edison in his patent. 
He flnds the leading-in wires in lamps 1 and 2 to be of iron, and iu 3^ 
of copper. In No. 3 he flnds the leading-in wires are sealed by fusion 
into lie lower end of the glass chamber, the glass being pressed 
around them when hot. The filament is made of carbonized woody 
fiber, apparently of bamboo or cane, and has a dlameter approxi- 
mately of eight to ten one thousandths of an inch. The glass cham- 
ber is flve inches long and seven eighths of an inch in diameter, but 
is now cracked near the bottom, and consequently there is no 
vacuum. 

Mr. Cross confirms thèse statements, and calls particular atten- 
tion to the fact that the Goebel carbon is, by reason of its small 
diameter, a "filament," as distingnished from a "rod," according ta 
Prof. Barker's tables, and ia the sensé in which that term is uaed 
in the Edison patent as judiciaUy construed. 

In a second and supplementary afSdavit, Mr. Pope says, with re- 
spect to the highly finished Goebel lamp No. 4, which has platinmn 
leading-in wires and hairpin^shaped carbon, that at first he had 



EDISON ELECajRIC LIQHT CO. V. BSACON VACUUM POMP & BLECT'l CO. 687 

doTibts whiether it was constracted as early as Goebd and his son 
Henry sald, or prior to 1872. This arose from the circumstance 
that the joint between the carbon and copper wire appears to hâve 
been made in part by electro-plating, and his expérience led to the 
opinion that if the lamp had been first flUed with mercury and then 
exhausted by inverting the tube, in one of the ways Goebel practiced, 
the mercury would hâve united with the surface of deposited cop- 
per, and some traces of it remained, but, as no such traces appeared 
visible in this lamp, he was led to believe that it must hâve been ex- 
hausted upon a vacuum pump. Upon questioning Goebel, however, 
he found that he had used chemically pure or distiUed mercury. 
Afterwards, Mr. Pope, by experiments, discovered that chemically 
pure mercury did not adhère to copper, nor leave any discoverable 
trace. This is the reason why this lamp was not before the court 
at the arguments on this motion. 

Mr. Pope is unable to get a current through this lamp because the 
circuit is somewhere broken. He sees no reason why it might not 
hâve been made before 1872. He is of opinion that it represents an 
advance over the prior Goebel lamps in détails of construction and 
gênerai workmanship, and that it is entirely capable, with the break 
repaired, of practical use as an incandescent lamp. He thinks it 
would burn, without doubt, three or four hundred hours, and that it 
clearly embodies the invention of the second claim of the Edison 
patent, as construed by the court He is also of opinion that iron 
leading-in wires are practicable in the construction of an incandes- 
cent lamp, and the next best thing to platinum. Mr. Cross, in a 
supplemental affidavit, conflrms thèse statements. Mr. Cary, the 
electrician of the défendant company, states in an affldavit that, 
from experiments he has recently triéd, incandescent lamps capable 
of practical use can be made with iron leading-in wires. 

There was filed at the same time with the foregoing supplemental 
afiftdavits other affidavits of persons who knew Goebel and saw his 
lamps. The Ught from the Goebel lamp seems to grow brighter and 
more steady as the afldavits multiply. For example, Mr. Voss, in 
his second afiûdavit, says: "Some of the larger lamps were attached 
in the store like gas flxtures. • • • i hâve seen the store 
lighted with thèse electrie lamps alone when the gas was turned off, 
and the light in the store was a nice brilliaut light of, I should 
say, from eight to ten candie power to the lamp." Again, Mr. Hall 
states that the store was entirely lighted up by thèse lamps, which 
were brighter than gas jets; in fact, too bright; and that the light 
was very steady. Mrs. Stark says the lamps were brighter than an 
oil lamp or gas flame, and would burn an hour. George Pasbach, 
who married Goebel's nièce, déclares he could see to read by their 
light, and do fine work. Edward P. MuUigan says the lamps in the 
Monroe street store gave a nice, bright light, wMter and much bet- 
ter than gas, and that you could easily read or do work by it 

To meet this alleged Goebel anticipation, the platntiff introduces 
the prior adjudications upon the Edison patent the affidavits of 
Edison and Barker relating to the history of the invention and the 
prior State of the art, and the affidavit of Upton, showing that the 
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deEendajit Company was incorporated in 1890, and is now an active 
competitor in manufacturing and selling incandescent lamps. The 
plaintiff also produces the aufidavit of Prof. Elihu Tkomson to the 
effect tlxat the Goebel lamps, like Exhibits 1, 2, and 3, coiild not 
hâve been useful for ordinary lighting purposes, and were never a 
practically operative light. One reason for this is because the lead- 
ing-in wires are of iron or copper, imder which conditions a vacuiim 
cannot be maintained, since the rate of expansion of iron and copper 
is very différent from glass, the resuit being that the lamp begins to 
lose its vacuum as soon as it is heated and cooled. Another reason 
is that the leading-in wires are poorly and crudely sealed in, the 
glass work being thoroughly bad, and the lamps cracked and black- 
ened on the ends by improper flame. While thèse lamps, in spite of 
leakage, might hâve been used for a short time, they could not hâve 
had a suflacient brilliancy for ordinary lighting purposes, nor pos- 
sessed any commercial value. The vacuum not being maintained, 
the beat would be carried away from the incandescent body by cur- 
rents of gas, and this waste of energy robs the bumer of its light- 
giving power. This statement, by Prof. Thomson, is agreed to and 
conflrmed by the afiidavits of John W. Howell and John E. Eandall. 
Prof. Thomson further says that he remembers Henry Goebel as far 
back as 1881 or 1882, and that he visited his shop at that time, 
and that an endeavor was made to impress him with the value of the 
Goebel anticipation. 

The plaintiff, also, by permission of court, flled afSdavits af ter the 
arguments on the motion. Thèse are important, not only as contra- 
dicting statements found in the afifldavits of défendants but for 
other reasons. A number of thèse witnesses who were noighbors 
or acquaintances of Goebel, or had other means of knowledge. deny 
that he exhibited any electric lights in connection with his télescope 
or in his shop about 1860 or the years foUowing. There aw the 
afQdavits of John W. Howell and Frank Holzer, electricians, who 
corroborate the statement of Prof. Thomson that the Goebel lamps, 
1, 2, and 3, were never practically operative by reason of a defective 
vacuum, and never possessed any commercial value. Several wit- 
nesses state that Goebel spoke English weU, and it is also proved 
that articles relating to the subject of incandescent lamps and Edi- 
son's inventions were printed during 1880 in the Staats-Zeitung, a 
German daily newspaper, published in New York. But the more im- 
portant évidence has référence to those persons who saw or dealt with 
Goebel, and who investigated his claim to hâve anticipated Edison in 
the art of incandescent lighting. 

William C. Dreyer states that he undertook to fbrm a company 
to purchase from Henry Goebel his inventions and patents, and that 
in 1882 he did procure from him an option for three months of ail 
his inventions relating to electric lighting upon payment to him of 
$500, and an extension of the option for another three months, for 
which an additional $425 was paid. Goebel was also to hâve a large 
compensation from the company if formed. At that time he said he 
had patented or applied for patents on a mercury pump, and a spiral 
holder for the carbon in an incandescent lamp. He said he had made 
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small incandescent lamps called the "fiddle bow." It was considered 
of great importance to hâve one of thèse lamps, and he made every 
effort to flnd one, but never succeeded. The conversations with 
Goebel were carried on in German. The production of an old lamp 
was vital in this matter. During this time negotiations with the 
Edison Company were attempted through S. B. Eaton. The whole 
subject was gone over with E. N. Dickerson, the patent lawyer, who 
said that, even if Goebel did what he claims, it was nothing but an 
abandoned experiment. The negotiations with the Edison Com- 
pany were in conséquence dropped. 

Albert Hetschel, a manufacturer of thermometers and scientiflc 
apparatus, states that in 1881 he was in the employ of the American 
Electric Light Company, and was directed to work with and help 
Henry Goebel, and was at his shop for several months. Hetschel de- 
Bcribes how Goebel in a crude way made three or four little incandes- 
cent lamps with the use of a poor vacuum pump; that he was unable 
to make a successful lamp; and he is certain that if he had possessed 
at that time any incandescent lamps he would hâve shown them. 

Otto A. Moses, a mining engineer, then in the service of the Edison 
Company, visited Goebel in 1884. Goebel made some carbons for 
him. During this time, beiag much interested in the subject, he 
inquired of Goebel what he had done in the field of incandescent 
lamps. He examined ail the lamps Goebel had, and asked him to 
produce eome of his old ones. Goebel requested permission to visit 
his laboratory, and did so, and afterwards solicited employment for 
himself and his son. Under thèse circumstances, he says it is im- 
probable that Goebel at that time had any old meat-saw or hairpin 
lamps in his possession. 

Ludwig K. Bohm, an electrical expert, who was associated with 
Edison in 1879, and afterwards, in 1881, electrician of the American 
Electric Light Company, had several conversations with Goebel at 
the ofiS.ce of the company. At that time Edison's invention had 
been published in the English and German papers in New York. 
He conversed with Goebel in German on the subject of incandescent 
lifting, and he is certain that he would hâve mentioned his histor- 
ical lamps if he had made them. He then proceeds to discuss the 
lamps described in Goebel's aASdavit, and déclares that a vacuum suffl- 
ciently high to enable a fllamentary carbon to last could not be made 
by fiUing the tube with mercury, and then inverting it, because there 
is always air in the mercury, and that air also clings to the glass 
walls. In making standard barometers by the Torricellian vacuum 
it was faund necessary to boU them ont for hours in specially con- 
etructed apparatus. Further, owing to the spécifie gravity of mer- 
cury, the fllamentary carbon would be broken during the opération 
of fllling and inverting the chamber. The lamps are likewise imper- 
fect from the use of iron or copper leading-in wires, and no one of 
them shows any évidence that it ever contained a good vacuum. 

William McMahon, in 1880, was interested in starting a company 

to compete with the Edison lamp, and he and his associâtes, George 

Crosby and Edwin Fox, organized the American Electric Light 

Company in 1881. Crosby took him and his brother to GoebeFs 

v.54F.no.4 — 44 
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shop to talk over electrical matters. Goebel showed him an arc 
lamp, but said h.e had never made any incandescent lamps. He re- 
ïaembers also eeeing some carbons and a vacuum pump, which ap- 
peared like a swinging pump. Goebel'a son waa soon after em- 
ployed by th.e American Company. There was intense excitement at 
this time over the Edison incandescent lamp. Everybody recog- 
nized that Edison had made the invention. There was every reason 
at the time why Goebel and Ma son should hâve disclosed fully what 
they had done in this direction. If any one had preceded Edison in 
his invention, unlimited capital could hâve been secured for an oppo- 
sition Company, The American Company wanted to make the Edi- 
son lamp, but did not dare to. For thèse reasons he is satisfled that 
Goebd never made an incandescent lamp prior to March, 1881. 
Thomas G. McMahon, his brother, confinas this story in his affldavit. 

Sherbume B. Eaton, the légal adviser of the Edison Company, 
States that in May, 1882, the law finn of Dickerson & Dickerson 
called his attention to the alleged inventions of Henry Goebel. They 
said that he claimed to hâve invented an incandescent lamp resem- 
bling the Edison. Goebel's représentative in this matter was Wil- 
liam C. ï)reyer. No price was made, but they were asked to look 
into thés matter. The subject was laid before the executive commit- 
tee of tte Edison Company, and it was decided that Goebel had noth- 
ing worth buying. Mr. Dickerson's opinion was that, if Goebel had 
made thei inventions he claimed, they amounted to nothing more than 
an abandoned experiment. On November 28, 1882, Henry Goebel, 
Jr., called upon him, as representing the Edison Company, and made 
another offer to sell the inventions and good will of his f ather, naming 
the price of $20,000, and the matter was again submitted to the Com- 
pany. On December 12, 1882, he called again, and was infonned 
that the company did not wish to buy. 

A patent was issued to Henry Goebel for an improvement in eleo- 
trio incandescent lamp, October 24, 1882. This invention has référ- 
ence to securing and cementing the carbon bumer into flattened and 
spirally coiled ends of the conducting wires. The second claim, as 
drawn in the original application, was rejected by référence to the 
Edison patent now in suit. 

Upon considération of the whole évidence on this motion I hâve 
reached the foUowing conclusion: 

It is extremely improbable that Henry Goebel constructed a 
practical incandescent lamp in 1854. This is manifest from the 
history of the art for the past 50 years, the electrieal laws which 
since that time hâve been discovered as applicable to the incan- 
descent lamp, the imperfect means which then existed for obtaining 
a vacuum, the high degree of skill necessary in the construction 
of ail its parts, and the crude instruments vnth which Goebel 
worked. 

Whether Goebel made the flddle bow lamps 1, 2, and 3 it is not 
necessary to détermine. The weight of évidence on this motion is 
in the direction that he made thèse lamps, or lamps similar in gên- 
erai appearance, though it is manifest that few, if any, of the many 
witnesses who saw the Goebel lamp could fonn an accurate judg- 
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ment of the size ot the filament or bumer. But assuming they were 
made, they do not anticipate the invention of Edison, At most they 
were expérimental toys, used to advertise his télescope, or to flash 
a light upon Ms clock, or to attract customers to his shop. They 
were crudely constructed, and their life was brief. They could not 
be used for domestic purposes. They were in no proper sensé the 
practical commercial lamp of Edison. The literature of the art is 
full of better lamps, ail of which were held not to anticipate the Ed- 
ison patent The prior art demonstrates that to protect a carbon 
filament ten one thousandths of an inch in diameter from speedy 
disintegration the lamp chamber must maintain a nearly perfect and 
stable vacuum, and every part of the structure must be composed of 
such materials, and so put together, as not to imperil this vital condi- 
tion. Leaving ont other defects, it is abundantly shown that the 
Goebel lamp did not possess this requirement, and could not by rea- 
son of the éléments which entered into its composition, and the 
mode in which it was constructed. Goebel says he made more than 
a hundred lamps, and that a continuai improvement took place in 
their construction, and yet the only three lamps produced at the 
hearing by his own confession were made as early as 1854, or before 
gas was introduced into his house. Where are the other lamps, 
which show thèse improvements, except Exhibit 4, which I will deal 
with presently? The évidence of Goebel and his witnesses points 
tx) the conclusion that work ceased on thèse lamps in the "fifties," 
and was not revived until Edison, 20 years later, startled the electric 
world with his invention. Goebel brought from Germany the ideas 
contained in the old lamp of Starr, with ite carbon pencil inclosed in 
a Torricellian vacuum, and he probably constructed some lamps 
after that pattem. In doing this he was up to and in Une with the 
art as it existed at that early day, but to say that with a sudden 
bound he jumped from Starr to Edison passes the limits of credulity. 
The history of great inventions shows a graduai and labored prog- 
ress. Each new investigator records some advance until it may 
be the desired discovery is almost within his grasp, but it is only 
after many attempts and many failures that some one appears who 
accomplishes the long sought-for resuit. The discovery of the do- 
mestic incandescent lamp is no exception to this rule, as the record 
in the New York case bears witness. Speaking from the standpoint 
of the art of incandescent lighting in 1854 and in 1892 are two différ- 
ent things, and it is therefore quite easy for witnesses to think that 
Goebel did much more than there is any legitimate reason to sup- 
pose. 

As for lamp No. 4, I cannot but vlew it with suspicion. It 
présents a new appearance. The reason given for not introducing 
it before the hearing is unsatisfactory. This lamp, to my mind, 
envelops with a cloud of distrust the whole Goebel story. It is 
simply impossible, under the circumstances, to believe that a lamp 
so constructed could hâve been made by Goebel before 1872. Noth- 
ing in the évidence warrants such a supposition, and other things 
show it to be untrue. This lamp has a carbon filament, platinum 
leading-in wires, a good vacuum, and is well sealed and highly fin- 
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ished. It is said that tMs lamp shows no traces of mercuiy in the 
bulb because the mercury was distilled, but Goebel says nothiag 
about distilled mefctiiy in his flrst affidavit, and twice he speaks of 
the particles of mercury clinging to the inside of the chamber, and that 
for tbds reason he constructed a Geissler pump af ter he moved to 468 
Grand street, wMch was in 1877. Again, if this lamp has been in his 
possession since before 1872, as he and his son swear, why was it 
not shown to Mr. Crosby, of the American Company, when he visited 
tiis shop in 1881, and was much interested in his lamps? Why was 
it not shown to Mr. Curtis, the leading counsel for the défendants in 
the ISTew York cases, when he was asked to produce a lamp and 
promised to do so? Why did not his son take this lamp to Mr. 
Bull's office in 1892, when he took the old fiddle bow lamps 1, 2, and 
3 ? Why did not his son take this lamp to Mr. Eaton's office in 1882, 
when he tried to negotiate the sale of his father"» inventions to the 
Edison Company? A lamp so constructed and made before 1872 
was worth a large sum of money to those interested ia defeating the 
Edison patent, like the American Company, and Goebel was not a 
rich mân. Both he and one of his sons were employed in 1881 by 
the American Company. Why did he not show this lamp to McMa- 
hon When he called in the interests of the American Company and 
talked over electrical matters? When Mr. Dreyer tried to organize 
a Company in 1882, and procured an option from him of ail his in- 
ventions relating to electric lighting, for which |925 was paid, and 
when an old lamp of this kind was of \ital conséquence, and would 
hâve insured a fortune, why was it not forthcoming? Mr. Dreyer 
asked Goebel to produce an old lamp, and was especially anxious to 
ônd one pending his negotiations with the Edison Company for the 
sale of Goebel's inventions. Why did he not produce this lamp in 
his interviews with Bolim of the American Company, or Moses of 
the Edison Company, when it was for his interest so to do? The 
value of such an anticipation of the Edison lamp was made known 
to him. He was desirous of realizing upon his inventions. He was 
proud of his incandescent lamps, and was pleased to talk about them 
with anybody who would listen. Is it conceivable, imder ail thèse 
circumstances, that he should hâve had this all-toiportant lamp in his 
possession from 1872 to 1893, and yet no one hâve heard of it or seen 
it except liis son? It cannot be said that ignorance of the English 
language offers an excuse. He knew English very well, although 
Bohm and Dreyer conversed with him in German. His cMldren 
spoke English. Neither his ignorance nor his simplicity prevented 
him from taking ont three patents, — the flrst in 1865 for a hemmer, 
and the last in 1882, for an improvement in incandescent lamps. 
If he made lamp No. 4 previous to 1872, why was it not also 
patented? 

There are other circumstances which throw doubt on this alleged 
Goebel anticipation. The suit against the United States Electric 
Lighting Company was brought in the southern district of îîew 
York, in 1885. Large interests were at stalœ, and the main défense 
to the. Edison patent was based upon prior inventions. This Goebel 
claim was then investigated by the leading counsel for the défense. 
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Mr, Curtis. It was further inquired into in 1892, in the case against 
the Sawyer-Man Company. It was brought to the attention of and 
considered by the Edison Company in 1882. It was at that time 
known to the American Company, who hoped by this means to de- 
feat the monopoly under the Edison patent Dreyer tried to organ- 
ize a Company for its purchase. Young Goebel tried to sell it. It 
must hâve been linown to hundreds of people. And now, when the 
Edison Company, after years of litigation, leaving but a short time 
for the patent to run, hâve obtained a final adjudication establishing 
its validity, this claim is again resurrected to defeat the opération of 
the judgment so obtained. A court of equity should not look with 
favor on such a défense. Upon the évidence hère presented, I agrée 
with the first impressions of Mr. Curtis, and with the opinion of iïr. 
Dickerson, that whatever Goebel did must be considered as an 
abandoned experiment. 

It lias often been laid down that a meritorious invention is not 
to be defeated by something which rests in spéculation or experi- 
ment, or which is rudimentary or incomplète. The law requires 
not conjecture, but certainty. It is easy, after an important inven- 
tion has gone into public use, for persons to corne forward with 
daims that they invented the same thing years before, and to en- 
deavor to establish this by the recollection of witnesses as to events 
long past. Such évidence is to be received with great caution, and 
the presumption of novelty arising from the grant of the patent 
is not to be overcome except upon clear and convincing proof. Ooffln 
V. Ogden, 18 Wall. 120; Brush v. Condit, 132 U. S. 39, 10 Sup. Ct. 
Eep. 1; The Téléphone Cases, 126 U. S. 1, 2, 8 Sup. Ct. Eep. 778; 
American Bell Tel. Co. v. People's Tel. Co., 22 Ped. Eep. 309; Motte 
V. Bennett, 2 Fish. Pat. Cas. 642; Parham v. Buttonhole Co., 4 Pish. 
Pat. Cas. 4G8; La Baw v. Hawkins, 1 Ban. & A. 428; Gottfried v. 
Brewing Co., 5 Ban. & A- 4; Worswick Manufg Co. v. City of Buffa- 
lo, 20 Fed. Eep. 128. 

When the défendant company entered upon the manufacture of 
incandescent lamps in May, 1891, it weU knew the conséquences 
which must foUow a favorable décision for the Edison Company in 
the New York case. Owing to the large interests involved, I hâve 
carefuUy considered this motion, and I am satisfied upon the évi- 
dence, and the law applicable thereto, that it should be granted. 

Injunction granted. 



SAWYER SPINDLE CO. et al. v. W. G. & A. R. MORRISON CO. 

(Circuit Court, D. Connecticut. February 13, 1893.) 

No. 735. 

Patents fob Inventions — Anticipation— Spindle Bbarings. 

Letters patent No. 253,572, granted February 14, 1882, to John B. 
Atwood, for an improved support for spindles la sptnniug machines, is not 
antidpated by patent No. 82,049, granted September 8, 1868, to David M. 
Weston, for an improved self-balanclng centrifugal machiné, whereln tho 
shaft revolves in a box at Its base, having an easily yieldtng spring, made 
of rubber or other elastlc materïal, around Its outer circumference, and 
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wltMn a statlonary bufihlng wMoh Ib firmly secured to the cross timbers 
bdow; for the needs of the respective structures are différent, and re- 
qulre a différent Character and location of pivot bearings. 

a. Samb— Infbingement— Spikdle Bbarings. 

The second and thlrd clalms of the Atwood patent are Infrlnged by a 
splndle In which the spring surrounding the supporting tube, which con- 
tains both step and bolster bearings, is interposed between a sboiilder on 
the tube and a shoulder on the base pièce so as to press the former on the 
latter, the latter belng a separate nut which screws into the npper end of 
the base' pièce; for this is a mère change In the location of the nut which 
opérâtes the spiral sprhig In the patented device. 

8. Same. 

It Is doubted whether the patent Is Infrlnged by a splndle which has Its sup- 
porting tube dlvlded transversely Into two parts, the lower part resting 
upon the bottom of the oll cup, and acttng as the step bearing of the 
splndle, with the spring surrounding the part of the tube that contains the 
bolster bearing; Inasmuch as it is doubted whether the two parts of the 
tube necessarily move together laterally, In ail directions, during the self- 
adjnstment of the splndle, as is required by the daims of the patent 

In Equity. Suit by the Sawyer Spindle Company and othera 
against the W. G. & A. E. Morrison Company for the infringement 
of a patent. Heard on motion for a preliminary injunction. G^ranted 
as to one of the machines complalned of, and ref used as to the other. 

Fish, Eichardson & Storrow, for complainants. 
Charles L. Burdett, for défendant 

SHEPMAÎT, Circuit Judge. This is a motion for a preliminary 
injunction to restrain the infringement of letters patent to John E. 
Atwood, No. 253,572, dated Pebrnary 14, 1882, for an improved 
support for spindles in spinning machines. This patent was re- 
cently examined by this court, upon final hearing, in a suit in equity 
between the parties in this case. The history, patentable character, 
and novelty of the invention, and a description of the spindle which 
was held to be an infringement, were stated in the opinion. 52 
Fed. Eep. 590. Upon the présent hearing the défendant has pre- 
sented, as an anticipation of the patented device, the structure de- 
scribed in letters patent No. 82,049, dated September 8, 1868, to 
David M. Weston, for an improved self-baJancing centrif ugal machine. 
This heavy machine consisted of a revolving cylinder which was to 
contain wet sugar, or other semiliquid material, to be f reed from wa- 
ter, and which was flrmly attached to the top of a perpendicular shaft, 
which shaft revolved in a box at its base. To this shaft power was 
applied by means of a driving belt attached to a pulley. A flexible, 
easily yielding spring, made of rubber or other elastic material, was 
placed around the outer circumference of the box, and within a sta- 
tlonary bushing which was flrmly secured to the cross timbers be- 
low. The improvement described in the patent consisted in mounting 
the machine so as to hâve a flexible pivot bearing at the base, rather 
than to suspend it upon bearings at the top of the upright shaft. 
This machine contained nothing anticipative of the Atwood mechan- 
ism for a spindle support. The needs of the respective structures 
are différent, and call for a différent character and location of pivot 
bearings, and therefore the box at the bottom of the shaft of the 
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Weston maxîlime has no patentable relation to the tube around tbe 
Atwood spindle, which supports both step and bolster bearings. 

The next question relates to the fact of inf ringement by tbe manu- 
facture and sale of two spindles wMch difler from each otlier, and 
also from the infringing spindle in the former case. They are known 
as the "Hammond" and the "Dady" spiadles. 

In the Hammond spindle, a spring surrounding the supporting tube, 
which contains both step and bolster bearings, is iaterposed between 
a shoulder on the tube and a shoulder on the base pièce, and presses 
the shoulder on tiie tube against the shoulder on the base pièce. This 
shoulder on the base pièce is a separate nut, which screws into the 
upper end of the base pièce. In the former infringing device the 
spring waa held between a nut upon the supporting tube and the 
lower part of the base pièce, and the spring pulled down the tube so 
as to clamp it a^ainst a shoulder on the upper side of the base pièce. 
No substantial différence, so far as the second and thtrd claims of 
the patent are concerned, is created by the change of location of the 
nut which opérâtes upon the spiral spring, and causes it to press up- 
on and hold the tube in place. I think that the fifth claim, when it 
si)eaks of a nut, means a nut which would, in the language of the 
spécification, "serve as a means for graduating the degree of the 
elastic flexibility of the spindle;" and I agrée with the suggestion 
of Mr. Livermore, that, "in practice, the nut which compresses the 
spring in thèse structures [the Hammond and Dady spindle] is not 
employed for varying the compression of the spring and controUing 
its force;" and consequently the fifth claim is not infringed. 

The Dady spindle differs from the Hammond spindle because its 
supporting tube is transrersely divided into two parts. The lower 
part, which is about thirteen sixteenths of an inch in height, and 
which resta upon the bottom of the oil cup, receives the step of the 
spindle, and is its step bearing. The spring surrounds that part of 
the tube which contains the bolster bearing. The différence is that 
one supporting tube or pièce of métal does not contain both bearings; 
but the complainants earnestly contend that the spindle and the two 
parts of the tube hâve the same working relation to each other as if 
the tube was made in one pièce, and that the severed parts are so 
held, in fact, as to operate as if they were firmly united together. I 
hâve no doubt that the Dady spindle is not the Kabbeth spindle, in 
which the supporting tube was rigidly connected with the rail, and 
could not adapt itself to the movements of the spindle, and the spin- 
dle and bolster bearing moved "within, and independently of, the 
supporting tube." Neither part of the supporting tube of the Dady 
spindle is rigidly connected with the raU, and each part moves, to a 
certain extent, with the spindle, during its vibrations. My doubt is 
whether the two parts of the tube and the spindle "move together 
laterally, in ail directions, during the seU-adjustmènt of the spindle," 
as required by the letters patent, — in other words, whether the two 
parts move in line with each other, so that there is no independent 
movement of the step bearing. I do not now clearly see why the 
socket which forms the step bearing, and rests upon the bottom of 
the oil cup, may not move laterally, and, to a certain extent» in- 
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dependently of that part of the tube which. contalns the bolster bear- 
ing. This doubt causes me not to grant an injunction pendante lite 
against the manufacture or sale of the Dady spindle. Let there be 
an injunction against the manufacture, use, or sale of the Ham- 
mond spiadle. 



KELLOGG et al. v. CLYNE, Interveaer. 
(Circuit Court of Appeals, Blghth Circuit February 20, 1893.) 

No. 158. 

1. Fhaudulent Convetances— Weat Constitutes. 

A môrtgage executed by a debtor In failing circumstances, for a sum 
known to be la excess of what is actuaUy due, and known by the créditer 
at the tlme he takes It to be in excess of what is due him, is presumptively 
f ràuduient 

a. Samb— Evidence— Admisbibiutt. 

Where the issue is whéther A. gave a chattei môrtgage to B. in good 
falth, or with the intention of âefraudtng creditors, it is compétent to 
show that A., at about the same tlme, conveyed other property to C, 
and that O. conveyed such property to B., and it is aiso compétent to 
prove yhat 0. said and did with référence to the conveyaace to him of 
suoh property. 

8. Fbaudulbnt Coitvbyancbs— Instructions — Expression of Opinion. 

On a question as to whether a diattel môrtgage between brothers is 
f raudulent as to creditovs, there being évidence tending to show fraud, tUe 
f ollowii;g tnstraction is uot merely the expression of opinion such as fédéral 
Judges are authorized to give, but amounts to a peremptory Instruction to 
retiim a verdict, and Is erroneous, to wit: "A great deal has been said 
about brothers, and tho" conspiracy between them. I do not know ot 
any testlmony that tends to show any conspiracy between the brothers 
for the purpose of defraudlng creditors, so far as I am able to see; aud I 
thlnk I ought to say to the jury that under no circumstances does tho 
téstlthony jusiify the inierence that thère was a conspiracy entered ùito 
between the brothers for the pui'pose of defraudlng thèse creditors of 
John Clyne." 

4. Trial— Instructions— Hypothetical Case. 

An instruction by the court to the jury ought not to be predicated upon 
a purèly hypothetlcal state of facts, for wlilch neither party contends, as 
it tends to divert the attention of the jury from the issues which are 
really in controversy. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by William H. Kellogg and others, composing the firm of 
Charles P. Kellogg & Co., against John Clyne, for goods sold and de- 
livered. Aii a,ttaclmient was issued in the action, and levied upon 
property which Louis C. Clyne claimed to own by virtue of a chattei 
môrtgage to him from John Clyne. Louis C. Clyne intervened, clatin- 
ing the property, and judgment was entered in his favor. Plaintiffs 
bring error. Reversed. 

Statement by THAYEE, District Judge: 

This was an intervention by Louis O. Clyne In an attachment suit brought 
by Charles P. Kellogg & Co. against hls brother John Clyne, whereby the in- 
tervener sought to recover from the flrm of Charles P. KeUogg & Co. the pro- 
ceeds of certain merchandise which that firm had caused to be attached and 
Bold as the property of John Clyne. The Intervener based his clalm to the 
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proceeds of the goods upon a mortgage In hls favor whlch had been execated 
by Jobn Clyne on January 3, 1891, some three weeks prior to the commence- 
ment of the attachment suit. The firm of Charles P. Kellogg & Co. alleged 
that llie mortgage imder whieh the intervener claimed wa3 contrived by and' 
between John and Louis 0. Clyne for the purpose of hlndering and delaying 
the creditors of the former in the collection of thelr just debts. There was a 
trial of this issue before a jury, whieh resulted in a verdict in favor of the in- 
tervener, and against the attachlog creditors. In the sum of $3,265.50. To es- 
tablish the charge of fraud, Charles P. Kellogg & Co. offered testimony whieh 
established, or tended to establish, the following facts: 

For about three years prior to January 3, 1891, John Olyne reslded at Friend, 
Neb., and was engaged in business at that place as a merchant. Prior thereto 
he had reslded for three or four years at Stafford, Kan., and had acqulred con- 
sidérable real property in and about Stafford. Before takmg up his abode 
in Kansas, Clyne had reslded for several years at Maple Park, 111., and had 
also been engaged In business at that place as a merchant. While thus en- 
gagea in business in Maple Park, Louis C. Clyne was in the service of hls 
brother John as a clerk, from 1879 untll April 15, 1884. On the last-mentloned 
date, John and Louis C. Clyne became partners in the mercantile business 
at Maple Park under the name of L. C. Clyne & Oo., and immedlately there- 
after John removed to Kansas, leaving Louis in full charge of the business at 
Maple Park. The total capital invested In that firm amounted to $3,000, of 
whlch sum Louis contributed $1,500, being the amount that John was then in- 
debted to him for services theretofore rendered. The firm of L. C. Clyne & 
Co. continued in existence untU January, 1888, when John wlthdrew, and the 
business was thereafter conducted by Louis on his own account. The net 
profits of the business transacted by L. C. Clyne & Co. for the whole period 
from April, 1884, to January, 1888, amounted to $12,527. The business at 
Maple Park was transacted in a building hereafter termed the "Maple Park 
Property," the title whereof stood in the name of John Clyne, so far as the 
record showed, from 1876, when he acquired It, untU February 22, 1889. For 
the use of such building and premises the firm of L. C. Clyne & Co., durlng Its 
«zistence, and subsequently Louis O. Olyne, paid rent to John Clyne until Jan- 
uary 7, 1890, at the rate of $240 per year. On the 22d of February, 1889, a 
deed was placed on record, bearing date September 1, 1876, whereby John 
Clyne conveyed the Maple Park property to Joseph Clyne, another brother of 
John, who reslded at Stafford, Kan., for an expressed considération of $3,000. 
There was considérable testimony offered whieh tended to show, and from 
whlch a jTiry might infer, that the conveyance to Joseph Clyne of the Maple 
Park property was made with a view of preventlng the collection of a note 
whlch had been signed by John Clyne, and on whlch suit was brought against 
hlm by attachment, by a certain bank, on the 7th of February, 1889, in Kane 
county, 111. On the 22d of September, 1890, Joseph Clyne conveyed the Maple 
Park property to Louis C. Clyne, by a quitclaim deed, for the expressed con- 
sidération of $3,000. Joseph and Louis Clyne were both called as wltnesses. 
Louis did not venture to glve any explanation of the purchase of the Maple 
Park property in September, 1890, but Joseph claimed that it was a bona flde 
sale, for whieh he had received notes made by Louis to the amount of $3,000. 

The testimony further tendqd to show that John Clyne was largely indebted in 
the fall of 1890; that in November of that year he conveyed ail of his real estate 
Bituated in and about Stafford, Kan., to Ed. H. Landes, without any considéra- 
tion moving from sald Landes, and that on January 12, 1891, Landes conveyed 
the same property to Joseph Clyne for an expressed considération of $3,600 
but without any actual considération, and that Landes was a mère conduit 
through whom the title to that property was conveyed by John to hls brother 
Joseph. On the 3d of January, 1891, John Clyne executed two mortgages on 
his stock in trade situated at Friend, Neb., — one in favor of a bank located at 
that place, for the sum of $803.23, and the other in favor of his brother Louis, 
(whlch was charged to.be fraudulent,) to secure a note for $3,265 whieh was 
dated January 3, 1891, and was payable one day after date, with interest at 
the rate bf 10 per cent, per annum. Wlthin one week thereafter he also ex- 
ecuted six other mortgages on the same stock of goods to secure debts due to 
other parties, but thèse mortgages Were made subject to the lien in favor of 
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the bank and lils brother Loxds. The entlre stock was eTentnalIy sold In be- 
half of the attaehlng credltors and mortgageea for about $4,500. Oatdde of 
the stock of goods thus mortgaged, and the real estât» conveyed to Landes, 
It dld not appear that John Olyne had any other property. The interveneir 
clalmed that the mortgage In hls favor for $3,265 was giyen to secure money 
whlch he had prevlously loaned to hls brother John, and had advanced to pay 
certain notes whlch the latter owed. It also appeared In évidence that on 
February 10, 1890, Lonls 0. Olyne had made a statement to a commerdal 
agency showtog that his net assets were then $12,843; that on February 11, 
1891, he had made another statement, showlng hls net assets to be $21,500. It 
further appeared that the average profits of the Intervener's bushiess dld not ex- 
ceed $3,500 per year, and that the Increase in his means between February, 1890, 
and February, 1891, was about equal to the sum of hls average annual profits, 
and the value of the property whlch he was charged to hâve received In the 
mean tlme from hls brother John, without considération. The Intervener made 
no effort tb explain how it happened that his assets had increased to such es- 
tent durlng the year 1890. 

G. S. Montgomery, for plaintiffs in error. 
Eobert Eyan, for défendant in error. 

Before CAIJ)WELL and SAÎOiORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, after stating tlie facts as above, de- 
lirered the opinion of the court 

In view of the nature of the case, and the évidence offered to 
substantiate the allégations of fraud, we think that some of the 
exceptions to the charge are well founded. In the course of the 
charge the trial court made use of the following language: 

"A great deal has been sald about brothers, and the consplracy between 
them. I do not know of any testimony that tends to show any conspiracy 
between the brothers for the purpose of defrauding credltors, so far as I am 
able to see, and I think I ought to say to the jury that under no clrcumstancea 
does the testimony justlfy [the Inference] that there was^a conspiracy entered 
into between the brothers for the pnrpose of defrauding thèse credltors of 
John Olyne." 

We are unable to regard thia portion of the charge as a mère 
opinion as to what the flndtng ought to be, such as a court is en- 
titled to express, if, in its judgment, the case is one which warrants 
such action. It was a deflnite statement to the jury tliat there 
was no testimony, so far as the court could see, which tended to 
show the existence of such a conspiracy to def raud the credltors 
of John Clyne as the plaintiffs in error had alleged ; and it was rein- 
forced by the further remark, that under no circumstances would 
the testimony justify the conclusion or inference that such a scheme 
had been formed. The statement as made, even if it could be re- 
garded as a mère expression of opinion on a question of fact, was not 
supplemented by the fiu-ther statement that the jury were at lib- 
erty to disregard such opinion, if they thought proper. We are un- 
able to see that there is any material diiïerence between such a 
direction as was given, and a peremptory instruction to return a 
verdict in favor of the intervener. The sole issue in the case was 
whether the mortgage of date January 3, 1891, had been contrived 
by and between John and Louis 0. Clyne with a view of hindering, 
delaying, or defrauding the credltors of the former. While that 
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issue was ostensibly left to the détermination of thé jury, yet it 
seems to hâve been submltted to the triera of tbe fact under direc- 
tions from the court which practically left them no freedom of 
action. We cannot présume in view of the very positive assertion 
that there was no évidence to support the charge of fraud and 
collusion, that the jurors took a contrary view, and that they fairly 
exercised their undoubted right to weigh tlie évidence bearing on 
that issue, and to détermine it as they thought proper. We enter- 
tain no doubt that the facts and circumstances developed on the 
trial formed a sufflcient basis for an inference tLat the chattel 
mortgage in controversy had been executed under an arrangement, 
express or implied, between the mortgagor and the mortgagee, with 
a view of withdrawing a portion of the mortgagor's property from 
the reach of his creditors. "Whether that was a justifiable inference, 
in view of the relationship of the parties, and aÛ of the circumstan- 
ces in évidence, was peculiarly a question for the jury, and the jury 
should hâve been left at full liberty to détermine it. A peremptory 
instruction to retum a verdict la favor of the intervener would hâve 
been erroneous, and the course actually pursued seems to us to hâve 
been equally prejudicial. 

The contention of the plaintiffs in error in the lower court appears 
to hâve been that the évidence justifled an inference that John 
Clyne was not indebted to his brother Louis on January 3, 1891, 
when the chattel mortgage was executed, or, if he was iudebted to 
Mm in any sum, that he was not then indebted to the amount of the 
mortgage, and that the amount of such indebtedness had been in- 
tentionally exaggerated to cover up the mortgagor's property. 
With référence to that contention the trial court charged the jury 
as foUows, and an exception was duly taken by the plaintiffs in 
error: 

"But there Is another attitude in whlch that clalm may be placed. I know 
there is a controversy, and of course you know that there is a controversy, 
between the parties, as to the existence of thls Indebtedness from John to 
Louis of $3,500, $3,200, or $3,600, or whatever sum it is. The testlmony may 
satisfy you that at least a portion of that Indebtedness existed at the tlmo 
that the mortgage was given; and, if It does, it will be the duty of the jury to 
flnd that fact, and for the mortgagee to that extent, as I think, in any event. 
You may believe from the testlmony, ail taken and considered together, that 
the real indebtedness from John to Louis Clyne dld not equal $3,200, and that 
the mortgage was given for the purpose of covering up a part of the property 
on which the mortgage was given. If the testlmony does not satisfy you 
thfl.t the whole of it was due, then you ought to find from the testlmony 
.iust what amount was due at the tlme of the givlng of the mortgage from 
John to Louis." 

The same idea, in substance, was conveyed in another part of 
the charge, where the court gave directions as to the fonn and 
amount of the verdict. It is évident, we thiok, that this portion of 
the charge was vicious, and prejudicial to the plaintiffs in error. 
It declared, in effect, that if a debtor exécutes a mortgage in favor 
of his créditer for a greater sum than is due to him, and with intent 
to cover up a part of his property, such mortgage may neverthe- 
less be upheld as a valid security for whatever sum is actually due 
to the creditor. This is not the law, if the créditer accepts the 
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mortgage with knowledge that Mb claâm has thus been Intentionally 
exaggerated. A mortgage executed by a debtor in f ailing circum- 
stances, for a sum known to be in excess of wbat is actually due 
to a créditer, is presnmptively fraudulent. From tlie fact that tlie 
jury found tbat tiie sum due, of principal and interest, on Norember 
25, 1891, was only $3,265.50, it would seem tliat tliey must bave 
concluded tliat the indebtedness of the mortgagor to the mortgagee 
on January 3, 1891, was considerably less than tbe face of tbe 
mortgage. Under tliese circumstances, we are not able to say that 
tiie misdirection last complained of was a harmless error. 

It is further assigned for error that tbe court gave the following 
direction: 

"A great deal has been said about the testimony that relates to the store 
butlcilngs. Suppose that ail that was dalmed with référence to that is 
actually true; that It was originally conveyed by John Olyne to Joseph Olyne 
for the purpose of cheating and defrauding and hiadering the bank in the 
efEort of collecting Its debt; that Joseph kept it, and after a while it was 
transferred from Joseph to Louis, wlthout any considération whatever; and 
that Louis held it as a pledge or security for the payment of his alleged debt. 
He would not be bound to rely on that at ail. If he got other security, he 
could rely on the other security for the payment of his debt, and hâve a per- 
fect right to receive a chattel mortgage for the payment of that debt" 

In this instmiction there is an évident assumption that Louis G. 
Olyne received' the conveyance of the Maple Park property as secu- 
rity for the debt of John Clyne, which was subsequently further 
secured by the chattel mortgage in controversy, and upon that 
assiimption the court proceeded to direct the jury that tiie iuter- 
vener had a perfect right to take such additional security, and to 
rely upon it. The record shows, however, that there was no tes- 
timony to support the assumption on which the instruction was 
predicated. The attaching creditors claimed that the conveyance 
of the Maple Park property to the intervener was but one step in 
a scheme whereby John Olyne had attempted to withdraw a portion 
of his property from the reach of his creditors, and that Louis 0. 
Clyne held the Maple Park property iu secret trust for his brother 
John. On the other hand, ail of the évidence offered by the inter- 
vener tended to show, and such was his contention, that he had 
bought the Haple Park property outright from his brother Joseph 
Olyne, the real owner, for the sum of $3,000. We think, therefore, 
that the portion of the charge last quoted was misleading, and for 
that reason erroneous. An instruction ought not to be predicated 
upon a pm-ely hypothetical state of facts, for which neither party 
contends. Instructions of that kind tend to divert the attention 
of a jury from those issues which are really in controversy. 

We are also of the opinion that the trial court erred in directing 
the jury, tu substance, that they should ignore aU of the évidence 
conceming "the aUeged transfers of Joseph Clyne," and "what he 
had said and done." It was clearly compétent for the attaching 
creditors to show, as they did show, that John Clyne had trans- 
ferred aU of his real estate at Stafford, Kan., to E. H. Landes, in 
November, 1890, with the understanding that the latter should 
convey it to Joseph Clyne, and that such conveyance was subse- 
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quently made by Landes. It was also compétent to show Joseph 
Cljne's connection with the Maple Park property. AU of this tes- 
timony had a direct bearing on the issue whether John Clyne had 
acted in good faith in executing the chattel mortgage, or whether 
that was merely one step in a scheme to cover up his property, and 
to defraud his creditors. The direction given, to ignore ail évi- 
dence of what Joseph Clyne had said and done, and ail eyidence of 
alleged transfers of property, seems to us to hâve had the effect 
of withdrawing from the jury much relevant and compétent testi- 
mony, and that the action of the court in that respect was erroneous. 
Some exceptions were also taken to the action of the trial court 
in excluding testimony. With référence to such exceptions, it is 
sufflcient to say, that in our judgment they are without merit. 
Such relevant and material facts as were at first excluded were 
eventually proven by intervener's own witnesses. Under thèse 
circumstances, we do not see that the plaintiffs in error hâve any 
just cause for complaint. For errors apparent in the charge, the 
cause is reversed and remanded, with directions to grant a new 
trial. 



MORSS V. KNAPP et aJL 

(Circuit Court, D. Connecticut. March 23, 1893.) 

No. 639. 

Patents pob Inventions— Validity—Inpringbment — Deess Forms. 

Letters patent No. 233,440, Issued to John Hall, October 12, 1880, for an 
adjustable dress form, are valid, and are not tnfringed by the dress form 
made under letters patent No. 373,988, to W. H. Knapp, dated November 
29, 1887. Morss v. Ufford, 34 Fed. Rep. 37, and Morss v. Knapp, 37 Fed. 
Rep. 352, followed. 

In Equity. Suit by Charles A. Morss against William H. Knapp 
and others for infringement of a patent. Bill dismissed. 

Charles F. Perkins and Payson E. Tucker, for complainant 
John Dane, Jr., for défendants. 

TO'V\T^SEND, District Judge. This is a bill in equity praying for 
an injunction and accounting by reason of an allégea infringement 
by the défendant of the second claim of letters patent No. 233,440, 
issued to John Hall October 12, 1880, for an adjustable dress fonn. 
The principal défense is noninfringement. Défendant also claims 
that the patent is invalid by reason of anticipation, want of patent- 
able novelty, and lack of invention. The claim in controversy i» 
as foUows: 

"In comblnation with the standard, a, and rlbs, c, the double braces, e', slld- 
ing blocks, f', f , and rests, h' and h', substantlally as and for the purpose 
set forth." 

Judge Shipman gives a description of the invention and of the 
défendants' device in his opinions in Morss v. Knapp, 37 Fed. Eep. 
351, and 39 Fed. Eep. 608. Défendants' form is made under, and 
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is alsô, fuHf'describedri% United States lettera fatetot fNo. 373,988, 
to W. H. Enapp, dated November 29. 1887. As to th,e validity 
of complainant's patent and of the claim in question I shall hold, 
in conformity with the opinion of Judge SMpraan in another case 
between the same parties, that the question was settled by the 
décision of the court in Morss v. Ufford, 34 Fed. Eep. 37. See 
Morss Y. Knapp, 37 Fed. Eep. 352. 

Counsel on both sides hâve given much attention to the question 
whethep the links in défendants' device serve the pxirpose of the 
double braces in the Hall patent in resisting pressure applied from 
without in the direction of the standard. Whether this be so or not, 
I am not elear that the use of converging braces for resisting 
latéral pressure after the expansion has been accomplished would be 
an appropriation of the invention of the patent The essence 
of complainant's invention has been repeatedly stated by Judge 
Shipman in hls opinions. He says: "The principle of the inven- 
tion is the expansion or adjustment of a skeleton frame radiaUy in 
aU directions from a common center." The question to be de- 
cided in the présent case, then, is this: Is the défendants' form 
expanded and adjusted by the use of the same éléments, or their 
mechanical équivalents, as are enumerated in the second claim of 
complainant's patent? The compMnant insists that the défend- 
ants' device is substantially the same as that of the Hall patent; 
that the défendants hâve taken the invention of the Hall patent, 
and merely arranged the apparatus so as to operate horizontaUy in- 
stead of vertically. The complainant says that the standard of 
défendants' device is the same as that of the Hall patent; that 
the quarter sections of défendants' rigid band are the équivalents 
of the ribs of the patent; that the links Connecting the sections 
of défendants' band to the disk are the équivalents of the double 
braces of the patent; that défendants' disks are équivalents to the 
sliding blocks of the patent; that the clamping screw which holds 
the disks, and thereby the links and band, in place, is Hie équiv- 
alent of the rests and set screvps of the patent. I am unable to 
agrée with ail thèse claims. It seems to me that the means of 
expanding the form in défendants' apparatus differ substantially 
from those of the Hall patent Complainant seems to me to claim 
substantially that any use of the converging braces in the dress 
form would be an infringement, and that the second claim of the 
Hall patent should be construed as if it were broadly for the use 
of converging braces in an adjustablè dress form. Even if the 
inventor were entitled to make this claim, and to hâve it aUowed 
by the patent ofiflce, I do not think that he has made it in the pat- 
ent, and I do not think that complainant is entitled to hâve the 
patent so construed. In ail of the cases in which this patent has 
been held to be infringed, the infringing device contains the double 
braces, with their inner ends against the standard and their outer 
ends flxed to a rib at or near the same point, so that by moving the 
inner ends of the double braces upon the standard the rib wUl be 
moved nearer to or further from the standard. In Morss v. Ufford 
the inner ends of the braces in the infringing form were caused to 
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approach each other to expand the frame. In Morss v. Einapp 
they were pulled f urther apart 

Oomplainant's counsel says that "this arrangement of a wh.eel 
and iX)d to convert rotary into rectilinear motion is présent in a 
great variety of machines, and is a matter of common knowledge." 
This is trae, but the Hall patent does not convert rotary into rec- 
tilinear motion; it converts rectilinear motion in one direction 
into rectilinear motion in another. No example has been shown 
of the use of two wheels with rods, tuming in différent directions, 
in order to produce rectilinear motion or expansion prior to the de- 
fendants' device. The standard in the Hall patent is the base upon 
which the inner ends of the double braces are brought doser to 
each other. It fumishes the third side of the triangle necessary 
for the opération of the device. It does not perform this function 
în the défendants' device unless the holding of the disks in place be 
construed as an équivalent function. The disks do not seem to 
me to be mechanical équivalents of the sliding blocks, P and f^. 
The inner end of the link in défendants' device is taken by the disk 
or wheel and carried by a circular path to another position. The 
outer end is moved further outward, partly by the latéral move- 
ment involved rn the circular movement of the inner end, but to a 
greater degree by the carrying of the inner end further outward. The 
practical method of expanding the form is to take hold of two 
opposite segments of the band and pull them outward. This causes 
the disks to rotate, and the other segments are moved outward cor- 
respondingly. The mode of expanding the device of défendants* 
form, as a whole, does not seem to me to be an équivalent of or 
analogous to that of the Hall patent So far as expanding the form 
is concemed, défendants' counsel appear to me to be substantially 
correct in claiming that, if défendants' device does contain the 
double braces, such braces consist of the radii or spokes of the 
wheel or disk and the links taken together, so that each brace is 
really a jointed brace. Let a decree be entered dismissing the bill. 



WINCHESTER KEPBATINO ARMS CO. t. AMERICAN BUOKLB & 

OARTRIDGB 00. 

(Circuit Court, D. Connecticut March 10, 1893.) 

Nos. 676, 677, and 678. 

l. Patents l'on Intentions — ANTicirATioN — Cartkidgb MAcniNERT. 

Letters patent No. 237,605, granted February 8, 1881, to Sallsbury, for 
a wad-wmding macMne, was for a device in which a strip of paper is 
automatically fed into a slot formed in one end of an Intermittently 
rotated spindl& Then the spindle is allowed to rotate, and wind the 
strip npon it in the form of a coil, untU it is stopped by the résistance 
to rotation developed by the frietional contact of the edge of the coil 
■wlth the Inner periphery of a gauge conslstlng of a fixed bushing or 
sleeve, the inner diameter of which exactly corresponds to the diameter 
of the wads to be formed. Then the coil or wad is automatically eut 
from the strip, and the wad is stripped from the spindle, and by appro- 
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priate automattc meansforced into place In the shell. The sptndle la 
glren a partial rotation as soon as the wad Is strlpped from It, and 
stopped. wlth its slot in the right position to receive again the end of the 
■wàd strip. Held, that thls was not anticlpated by letters patent No. 104,- 
S12, to Conrad Holtz, in whose machine paper was likewise wound on 
a sût splndle; for in it the paper was eut before the wmdlng eommenced, 
aod the stoppage of the spindle was not controlled by the paper or the 
diameter of the tube as it is In the Salisbury machine. 
8. Saub. 

Nor was the Salisbury patent antlcipated by letters patent No. 137,- 
773, to Hobbs, for a wad-winding macliine; for in thls latter the paper 
Is placed In the spindle by hand, and there is neither guidlng device, 
cutter, nor means for automatic stoppage of the spindle. 

8. Same— Caktkidgb Assbmbling Machine. 

Letters patent No. 232,907, granted October 5, 1880, to George P. Salis- 
bury, for an Improved eaxtridge assemblhig machine, are not anticlpated 
by the patents for simUor maclilaes put in évidence, Inasmuch as none of 
them contaln the différent éléments combined in the Salisbury patent, 
nor are they designed to perform the work which Is its functlon. 

4 Same — Priming Machine. 

Letters patent No. 181,309, granted August 22, 1876, to Burton, Salis- 
bury, and Wells, for an improved machine for prlmtng cartrldges, cov- 
ered a machuie whereln, In the flrst place, the loose cap or primers are 
arrahged with thelr open ends forward in a fiât hopper or réservoir, wide 
at its upper, and narrow at Its lower, end, and just deep enough to reçoive 
a single vertical layer of caps piled one on the other in a side to side or 
axial arrangement, and to permit them to move up and down, but not 
to tum over. From the narrow lower end of thls hopper the caps gravi- 
tate, without changing their relative axial position, lato a guide tube in 
which they fonn a single column. An agitator is employed to prevent 
the caps from clogging over the upper end of the tube, but it does not 
interfère with their ajdal arrangement, for on that dépends their right 
présentation when they are taken one by one from the lower end of the 
tube by a carrier having a pair of spring Angers, and swimg over the 
headed shells which are automatically fed Into range. Then a pimch 
descends, and forces the primer into the seat f ormed for it. Held, that 
as It is essential that the caps be preserved In their axial arrangement, 
with thelr open ends forward, thls patent is not anticlpated by patents 
wherein ajrtldes are placed In the hopper without regard to their relation 
to each other, and are dépendent on mechanlsm between the hopper and 
the conductor to brmg them into such proper relation. 

5. Same — Infeingement. 

The agitator mentloned tu the Salisbury patent, which has a vertical 
reciprocating motion, is Infringed by an agitator In a slmllar machme, 
performing the same function, but havlQg a vibratory motion to right and 
left through the mass of caps. 

6. Same— Infbingkmbkt— Pleading — Want of Notice. 

In a suit for the infrlngement of a patent, allégations in the answer 
that neither complaiaant nor any one for it duly notified défendant of the 
existence of the patent charged to be infringed constitutes no défense, 
for défendant must négative notice of such patents from any source what- 
ever. 

7. Same— DiSMissAL of Bill. 

It is no ground for dismissing the bill In such suit, and remandhig 
complalnant to liis remedy at law, that défendant has sold hls patents 
aUeged to Infringe those of plalntifC, and has delivered ail pattems and 
drawings for their manufacture to the purchaser. 

In Equity. Suit by the Winchester Eepeating Anna Company 
against the American Buckle & Cartridge Company. Decree for 
complainant. 
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Charles E. Ingersoll and George D. Sëymôur, for complainant. 
Henry G. Newton, for défendant 

SHIPMAN, Circuit Jndge. Tàese are tlireé biils in equity which 
are respectirely based upoù tlie alleged respective infringement of 
three letters patent, viz.: No. 181,309, dated August 22, 1876, to 
Burton, Salisbury, and Wells, for an improved machine for "priming" 
cartridges; No. 232,907, dated October 5, 1880, to George P. Salis- 
bury, for an improved cartridge assembling machine; and No. 237,- 
605, dated Pebruary 8, 1881, to said Salisbury, for a machine for 
wihding and introducing wads into paper cartridge shells. The re- 
spective bills are Nos. 676, 677, and 678. The machinery described 
in IJiese patents is designed for the automatic manufacture of papçr 
cartridge shells with métal heads, and which are used in shotguns. 
The complainant, the owner of each patent, is now, and the défend- 
ant formerly was, engaged in such manufacture. In May, 1889, the 
complainant brought a bill in equity for an injunction against the 
defendant's alleged infringement of tiie wad-winding patent; and on 
May 24, 1889, the défendant sold to the complainant ail its machinery 
and tools which were used in the paper and brass cartridge shell busi- 
ness, and its partially made shells to be cbmpléted by the défendant, 
and its stock of paper, but not its patents. The complainant agreed, 
upon the complète exécution of the contract of sale, to withdraw the 
suit, and waive damages for the previous infringement of the patent. 
The machinery so sold, consîsting of three wad-winding, two priming, 
and two assembling machines, was retained for a time by the défend- 
ant in order to complète the shells, which were being flnished under 
the complainant's inspection, and on August 23, 1889, was delivered 
to the complainant. On July 3, 1889, the défendant sold its patents 
to the Peters Cartridge Company, of Ohio, and also thereupon se- 
cretly manufactured for it two full sets of machines for making 
shells, including two wad-winding, two assembling, and two priming 
machinés, which were, in substance, duplicateS of the machines sold 
to the complainant, and in November, 1889, sent them to the factory 
of the purchasers in Kings Mills, Ohio, where they were set up by 
the defendant's workmen. It also sent the Peters Company, at the 
same time, its drawings and pattems of thèse machines, and has not 
since that time engaged in the manufacture of paper-shell machin- 
ery. The machines were destroyed by fire about July 1, 1890. The 
complainant, when it examined the assembling and priming ma- 
chines which it had purchased of the défendant, was of opinion that 
they infringed the flrst and second patents hereinbefore mentioned. 
Thèse suits were brought in October, 1890. About May 1, 1892, the 
complainant brought suits in the United States circuit court for the 
Southern district of Ohio, against the Peters Cartridge Company, for 
infringement by the use of the machines it had purchased. 

Before entering upon a description of the inventions which are de- 
scribed in the three patents in controversy, it is proper to say that 
the défendant placed in évidence a large number of patents, but has 
given no testimony in regard to the bearing which they hâve upon 
the patents in suit. The court is therefore deprived of the beneflt 
v.54F.no.4 — 45 
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wMcl^-jlitrFPuld have hiaâ f rom an explanatiop by aweclianic of thé 
defendant's view of the meclianical, question» in Jtbe cases. The de- 
vices deseribed in the three patents were designed to perform auto- 
maticalljr l^e work wMch bad theretofore been done by hand. The 
tightly-'ïvpiind base, called a "wad," is wound and inserted in one 
end oCtibè pàper tube, a métal head is placed over the same end, and 
a primer is put in its proper place in the head. The description of 
thé inechanism which is contained either in the spécifications or in 
the testiihony of the complainant's expert is and must be long, if 
accuracy is to be attained, and witbout the aid of drawings cannot 
be Tçry clear. I therefope use the mïicb shôrter statements which 
are contained in the cpimplainant's brief, and which are sufficiently 
explicit for thp purpose pf a gênerai description. As the winding 
of, the' wad précèdes l^e other opérations in order of time, the 
mêçïianism of STo. 237,605 is first explained : , , 

"A strlp of paper Is autamatlcfilly fed Into a slot formed In one end of an 
Intermlttently rotated splndle, much the same as a needle is threaded, but 
for .the différence that pné Is an automatle, and tlie, other a mannal, opéra- 
tion. Thèn the sphidle Is allowed to rotate, and wlnd the strlp upon It In 
the torm of a coll, until It is stoppéd by the résistance to rotation developed 
by the frictional contact o£ the edge of the coil, ■with the Inner periphery of 
a gauge consisting of a flxed bushing or sleeve, the Inner dlameter of which 
exactly cotresponds to tÏÏe dlameter of the wads to be formed. Then the 
coil or wad Is automatically eut from the strlp. Then the wad Is stripped 
from the splndle, and Is ejected from the bushing into a tube which has 
jeen automatically expanded and brought Into position to receïve it, tne 
splndle behig given a partial, Intermediate rotation as soon as the wad is 
stripped from it, and stopped with Its slot in right position to agaln recelve 
the end of the stock or wad strlp, and then allowed to rotate agaln untll 
stopplBd by the wad, thus newly wound upon It, and so on." 

Inasmuch as the spindle is not stopped after a predetenninate 
number of révolutions, but, by the wad, after an undeterminate 
numbelr, which dépend upon the thickness of the strlp of paper which 
forms the wad, there must be a partial rotation of the spinale be- 
tween its winding rotation, so as to bring its slot again into the right 
position to have another end of the wad strlp fed into it. TÎiis 
opération of the spindle is provided for — 

"By fumlshlng It with a small pulley; over which a friction belt runs con- 
stantly when the machine Is In opération, and with a positive stop mechan- 
ism, which opérâtes Intermlttently, and which holds the splndle with Its slot 
In right position to recelve the end of the wad strlp, agalnst the power of 
the friction belt, which at this tIme slips on the sald pulley. The action of 
the sald stop mechaiiism Is tlmed, so that, as soon as the strip has been fed 
to the splndle, It releases the same, and permlts the friction belt to reassert 
Itself , and rotate the splndle untll It Is overpowered by the friction developed 
between the bushing and the wad now on the splndle, which will be stopped 
and held agaln, this time by the wad, the belt agaln slipplng on the sald pul- 
ley; but, the moment the wad has been stripped from the splndle, the fric- 
tion belt agaln cornes Into'play, and carries the splndle through an intermedi- 
ate, partial rotation, which while Varylng In degree, Is always suffldent to 
bring It Into right position to recelve the stpck strip, In whjch position It Is 
arrestéd by the stop mechaiiism, which lis brought Into opération for the pur- 
pose." 

The âve claims whioh are alleged to have been infringed are as 
foUows: 
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"(2) In a wad winder, the çomblnajion of the revolylng splndle, con- 
etnicted to engage the end of thë strip ifrom whlch tbe wid is tb be wound, 
a stop to arrest tlie révolution of the spindle in portion tb receive the end 
of the strlp, a fee<Ung device to force the end of the strlp into engagement 
wlth the spindle, and a cutter, operating to eut ofl the strlp when the req- 
nisite length has been takea by the revolvlng spindle, substantially as de- 
scribed. (3) In a -wad winder, the comblnation of a révolving splndle, con- 
structed to engage the end of the strlp from whlch the wad Is to be wound, 
a sleeve around said sphidle, and witWn whlch the wad is wound, a stop to 
arrest the splndle when in pbsition to receive the end of the strlp from 
whlch the wad is to be wound, a feed to présent the end of the strlp for en- 
gagement wlth the spindle, and a foUower wlthln sald sleeve to eject 
the oompletely wound wad, substantially as descrlbed. (4) In a wad winder, 
the comblnation of a revolvlng spindle, constructed to engage the end of the 
Btrip from which the wad is to be wound, a sleeve around sald splndle, and 
withln which the wad is wound, a stop to arrest the spindle when In motion 
to receive the end of the strlp from which the wad Is to be wound, a feed 
to présent the end of the strip for engagement vrtth the splndle, a follower 
withln sald sleeve to eject the completely wound wad, wlth a cutter oper- 
ating to eut off the strlp when the requisite length has been woimd, substan- 
tially as descrlbed. (5) The comblnation of a wad-wlnding mechanlsm in 
which the whidlng splndle is constructed to engage the end of the strip from 
which the wad Is to be wound, wlth feeding devlces, substantially such as 
descrlbed, to présent the cartridge tubes Into axial Une wlth the sald wind- 
ing sphidle, and a follower to force the wad from the spindle hito the tubes, 
substantially as descrlbed. (6) The comblnation of a wad winder, substan- 
tially as descrlbed, wlth feeding device, substantially mch as descrlbed, to 
successlvély présent the cartridge tubes to the wad whider to receive the wad, 
wlth a device, substantially such as descrlbed, to expand the end of the tube 
to receive the wad, and a follower to force the wad from the splndle into 
the tube, substantially as descrlbed." 

It will be perceived that each of thèse claims is for a combination 
of several éléments, eacb one of which perforais one of the successive 
opérations which hâve been desoribed. No pre-existing machine 
contained thèse respective combinations. The pre-existing mechan- 
isms which hâve the most important bearing upon this patent are 
those described in the patents to Conrad Holtz, No. 104,312, and to 
Alfred Charles Hobbs, No. 137,773. The Holtz machine was for 
making paper tubes for use in spinning machinery, and had a split 
spindle around which the paper was wound in tubular form and an 
ejector; but the pièce of paper was eut before the winding com- 
menced, whereas in the machine of Salisbury the pièce of paper is 
not eut until the predetermined external diameter has been attained. 
Moreover, the spindle of the Salisbury machine is stopped when this 
required diameter of the tube has been attained, whereas in thè 
Holtz machine the stoppage of the spindle is not controlled by the 
paper or the diameter of the tube. The essential peculiarities of the 
Salisbury machine do not exist in the Holtz device. The Hobbs pat- 
ent is for a wad-winding machine, and contalns a split spindle and an 
ejector; but inasmuch as the paper is placed in the spindle bv hand, 
and has no guiding device, there are no means for the automatic stop- 
page of the spindle, and there is no cutter. The absence of feeding 
device, sleeve, stop, and cutter prevent this machine from anticipat- 
ing the combinations which are présent in each of the quoted claims 
of the Salisbury patent. 

The patentée says in the spécification of the "Assembling Ma- 
chine" patent: 
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"Paper çartridge shells, sach as are ordlnarlly used In shotguns, are com- 
posée! usuiil^ of four parts, vîz.: An open-ended tube, wUch constitutes 
the body of Ûae Shell; second, a sbort tube caJled a 'reinforce;' third, a wad 
to close the ends; and, fourûi, a inetallic cap or head. Heretofore thèse 
parts h^ve.beçn put together, or, as It Is technically teriùed, 'assembled' by 
hand, which Is, necessarily a slow and tëdlous process. The object ol my 
présent tùvention is to produce a machine by wMch thls work may be dono 
automatically by slmply supplylng It with the parts before mentloned. The 
machine may be of various forms or styles; but the style shown in the 
accompanying drawings is one of the slmplest and most convenient known 
to me." 

The wad-winding machine had not been invented when the as- 
sembling machine patent was applied for, and therefore it is only 
necessary to state in gênerai the mode of opération of the parts of 
the machine which hâve no référence to the manipulation of the 
wad, and which are included in claims 3 and 4: 

"Tubes, eaçh wlth a wad in one end, are stuck by hand, wad end up, on 
vertically arranged pins carried by an intermittently rotated horizontal dial, 
which présents them to the action of crimpers, whereby their upper ends 
are coutracted, and cups or heads are thrown open side np, on a horizontal 
frictioB-feed dial, which co-pperates wlth a fixed guide or channel located 
just above it, to feed them in single file onto a bed or table, from which 
they ar^ picked up one by one by a pair of oscUlating, spring Angers, 
whidi swing them over the contracted ends of the tubes, when a punch 
com^ down and drives them thereuppn, the tubes or shells being then auto- 
matieally picked otf the pins and discharged from the machine." 

The third and fourth claims are as follows: 

"The crimping tools, f and g, arranged to pperate consecutively on the sheU 
or tube, b, to prépare it for ttie réception of the métal head, in combination 
wlth ■ mechanism, substantlally such as described, for • deliverihg and for- 
cing the métal head upon the shell, as set forth. (4) The combination of a 
shell-carrying dial, D, a friction feed dial, L, with the spring traasfer jaws, 
m, a»d . reciprocattng punch, h, for feeduig, placing, and forcing the métal 
head on the sheU, substantlally as described." 

The patents for çartridge machines which the défendant has put 
in évidence describe, as a part of the mechanism, intermittently ro- 
tating disks; and sometimes in connection therewith tubular 
punches, but do not contain the différent éléments which are in com- 
bination in the third and fourth claims, or équivalents therefor; and 
neither of thèse patents describes a machine which was designed 
to perform the work which was the oASce of the Salisbury machine. 
For example, in the Paynè patent, No. 50,489, a descending punch 
pàssed upon the open end of the shell, and swaged or reduced the 
shell. throughout a portion of its length, from that end towards the 
head, whUe in the Salisbury machine a reciprocating punch came 
down upon the head end of the tube, and crimped it around its edge, 
80 as to prépare it for the cap. The intention contained in the prim- 
ing machiné is said in the spécification of the patent to hâve con- 
sisted in an improved device for feeding caps or primers to çartridge 
shells, and in a novel contrivance for setting the caps or primers in 
place. The foUowing description states as briefly as I think is prao- 
ticable the characteristics of the machine: 

"In the flrst place, the loose caps or primers are arranged with their open 
ends forward, In a flat hopper or réservoir, wide at its upper and narrow at 
its lower end, and just deep enough In transverse section to receive a 
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single vertical layer of caps plled one on the other In a dde to side or ax- 
ial arrangement, and to permit them to move up and down, but not deep 
enough to let them tum over. From the narrow lower end of thls hopper 
the caps gravltate, without cbanging their relative axial positions, into a 
guide tube, in which they form a single column. An agitator is employed 
to prevent the caps from clogging over the upper end of the tube, but, 
though It moves them about, It does not interfère wlth their axial arrange- 
ment, for on that dépends their right présentation later on, when they are 
talien one by one from the lower end of the tube by an oscillating carrier, 
havtng a pair of sprtng Angers, and swung over the headed shells, -which are 
automatically fed into range with the sald Angers by an intermittently ac- 
tuated dial, fumished vs-ith pins, on whicli the shells are structt by hand. 
Then, when the Angers hâve swung a cap over a shell thus presented, a 
pimch cornes down between the Angers, and pushes the primer into the seat 
formed for it in the sheet-metal cup or head which was put onto the tube 
of the sheU in the assembling machine. The primer is now ta place, and is 
retalned theretu by the friction between its sides and the sides of the said 
Beat. A spring-actuated stop normally closes the lower end of the guide 
tube, and holds the column of caps therein, while a movable, spring-actuated 
gâte is provided to stand in front of the Angers of the carrier when they are 
separated to take a cap, and prevent the same from falling outward through 
the Angers in which the gâte retains it until they close upon it, and need no 
further assistance. , A pointed screw is arranged to separate the Angers when 
they are brought into position to take a cap or primer from the lower end 
of the guide tube. It will be readily understood that it is imperative that the 
caps be arranged with their open ends outward, and so passed on through 
the machine, for in no other way can their right présentation to the cups 
of the shells be insured. The construction by which that arrangement is 
held is one of the leadmg features of the invention disclosed in the patent 
in suit, and the oscillating cai'rier having spring arms is another, but above 
either is the automatic character of the machine." 

The clajms of the patent are as follows: 

"(1) The magazine or hopper, D, with tlie reciprocating tube, T, constructed 
to operate substantially as and for the purpose set forth. (2) The combina- 
tion of the hopper, D, reciprocating tube, T, and the stationary tube. G, 
BubstantiaUy a,s set forth. (3) The pivoted arm, N, provided with the spriAg 
clamps, a, In combinatlon with the gâte, L, the yielding stop pièce. H, and the 
pointed pin or screw, J, ail constructed and arranged to operate substantially 
as described, whereby the primers are transferred from the tube. G, to the 
head of the shell, aà set forth. (4) The combination, substantially as set 
forth, of thé tube. G, stop, H, carrier arm, N, slldlng gâte, L, and reciprocating 
punch. M, ail arranged to operate substantially as set forth. (5) In a capping 
machine, a pivoted or swinging arm, N, constructed to operate substantially 
as described, wherebj' it shall reçoive a primer from the mouth of a supply 
tube, and transfer it to a cartridge sheU, substantially as set forth." 

The devices shown in the patents introduced by the défendant 
présent to the eye more apparent resemblances to the mechanism 
of the patent in suit than do the alleged anticipations of the other 
patented inventions. They show hoppers and single file conductors, 
which hâve a gênerai extemal likeness to the hopper and con- 
ductor of the patent in suit, and they aiso contain agitators, but 
they do not possess the peculiarities of the machine in contro- 
versy. The défendant has introduced, without explanation, some 
16 patents as an anticipation of No. 181,309. I shall not assume 
the unnecessary burden of endeavoring to explain each device, but 
shall content myself with stating the resuit, which is manifest with 
sufiQcient clearness, and which I state in the language in whiot 
the complainant's expert has summarized his conclusions: 
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"The hbî)per of thé patent! in suit *ff©.rs essentlaUy from the construction of 
anytof theihopners in the patents to wliich I hâve referred. In the hoppers 
of fiU the: patents so reCérred, to,; the hoppers are irrespective of the shape 
of ttiei articles to be placed therein; and so that the articles are dumped in 
mage therrfn, Irrespective of . the relation of one article with another, and 
are dépendent npon a mechaaism between the hopper and conductor to brlng 
them into Sproper relation to each other in or on the conductor; whereas In the 
patent in suit the hopper is constnicted of a width corresponding substantlally 
to the length of the primers or caps to be placed therein, and so that the caps, 
in order to enter the hopper, must hâve their axes ail parallel wlth each 
other, and net onlylnsuch relation to each other, but theymust hâve thelr 
open ends ail in the same direction, and because of this shape of the hoppers 
it is impossible to change the axial relation of one cap to another while it Is 
In the hopper or passtng through it. Again, the conductor of the patent 
uixTst be in such relation to the hopper that it wlU recette caps direct from the 
hopper without the possibillty of changing the axial relation of the caps oi 
primers. Again, the agitator whlch is combined with the hopper is, and must 
be, of such a character that, while agitating the caps at the delivery end of 
the hopper to prevent cloggiag, it cannot act to disturb the axial relation of 
the caps. Neither of the patents prior to the patent in suit shows a liopper 
combined with an agitator like the hopper and agitator of the patent in suit, 
or any équivalent therefor, and therefore neither of the patents contalns, in 
my opinion, the invention of the flrst claim of the patent in suit. For tha 
reaacns given regardlng the flrst claim, none of the patents referred to, in my 
opinion, contaln the invention recitod in the second claim, whicli includes the 
comblnation of the hopper and agitator of the flrst claim, wlth the conductor, 
aa I hâve descrlbed; neither do those patents disclose any équivalents there- 
for. None of the patents disclose mechanism substantially hke or équiva- 
lent for the devices for transferring the primers as in the patent in suit, 
and therefore, in my opinion, do not contaln the invention recited In the 
thlrd, fourth, or fifth claims of the patent In suit, or any équivalent therefor." 

Upon the question of infringement, no attempt was made upon 
the oral argument by the défendant to discriminate between the 
wad winding and the assembling machines, which were made by the 
défendant, and were sent to Kings Mills, and the complainant's re- 
spective patents, so far as thèse machines were claimed to hâve 
infringed. The défendant, in argument, denied infringement of 
the priming machine patent principally upon the ground of the 
différence in the character of the agitators. The defendant's 
agitator vibrated or swung to the right and left through the mass 
of primera, instead of having the vertical reciprocating movement 
of the complainant's device; but thls change created only an ap- 
parent, and not a real, différence. Upon this point it is important 
to State that the defendant's agitator was not the one shown in 
the William B. Place patent, No. 406,466, dated July 9, 1889. 

The questions in regard to a decree remain to be considered. 
It' is admitted that the machines which the complalnant made 
and used contained no notice of their patented character, and it is 
claimed that the défendant was ignorant of the existence of the as- 
sembling machine and priming machine patents, and that, therefore, 
no damage can be recoveréd against it for their infringement. Knowl- 
edge of the existence of the wad-winding patent after May 24, 
1889, is concéded. The defendant's answers in Nos. 676 and 677 
each aver that it was never duly notified by the complainant, or 
by any one for it, of the alleged infringements before the flling 
of the bUls, and that it did not make infringlng machines after 
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it had been notified. The answer did not aver the défendant'» 
ignorance befare it made the machines, and of the existence of 
the complainant's letters patent, and that they were being in- 
fringed by such manufacture, but cautiously averred that it was 
not duly notified by the complainant, or by any one for it. The 
défendant, "who relies upon a want of knowledge, upon his part, 
of the actual existence of the patent, should aver the same in his 
answer," Sessions v. Komadka, 145 U. S. 29, 12 Sup. Ct. Bep. 799. 
The conduct of the défendant, coupled with the testimony of Dunn, 
the mechanic who made the infringing machines, shows tliat it had 
actual knowledge of the existence of the patents owned by the 
complainant, and that it had received information^ while the ma- 
chines were being made, that they infringed. 

It is next insisted tiiat the complainant is not entitled to re- 
lief in equity, because, although infringement had taken place, yet 
it must be apparent frbm the sale of the patents and the delivery 
to the purchaser of ail the defendant's pattems and drawings that 
it had necessarily abandoned the manufacture of cartridge ma- 
chinery; that an injunction was therefore useless, and should not be 
issued merely for the purpose of compelling the défendant to an 
accounting, but that the complainant should be sept to an action 
at law. The patents upon which the biUs are based are stiU in 
life. When the cases were brought, the complainant sought équi- 
table relief to protect itself against renewed infringement. An 
abandonment of intention to infringe does not destroy or take away 
the jurisdiction of the co\irt, which has, notwithstanding, the 
power to grant either an injunction or the incidental relief of an 
accounting. It is a matter of discrétion. Clark v. Wooster, 119 
U. S, 322, 7 Sup. et. Kep. 217. In my opinion, the cases were 
properly brought. The défendant, without controversy, knew in 
1889 that it was infringing the wad-winding machine patent. It 
infringed under circumstances of some aggravation, and the com- 
plainant might properly think that it would be willing to re- 
engage in infringement, and again buHd machines for the Ohio 
Company. The mère fact that a court can properly flnd that re- 
newed infringement will not probably take place is no sufScient 
ground, after the testimony has been taken, for dismissing the bills, 
turning the complainant out of court, and compelling it to seek 
for damages in an action at law. 

Let à decree be entered in ÎTo. 676 for an injunction against the 
infringement of letters patent No. 181,309; in Noi 677 against an 
infringement of the third and fourth claims of No. 232,907; and 
in No. 678 against an infringement of the last five claims of No. 
237,605; and for an accounting in each of said cases. 
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h> TROY I>AUNDRY MAOHINBRY CO., Limited, et al. v. SHARP et aL 

;'^_ ' ' ' (Circuit b6urt,N. D. New York. March 2, 189a) 

No. 5,901. 

PATEK*d Poii INVBMTIONS— Inpringbment— Dampening Machines. 

Eetters patent No.: 401,770, granted April 23, 1889, to Wendell & Wlles 
foc jon Improvement lu rtampenlng machines, were lor a macliine conslsting 
of roljlers each hayliiga nonabsorbent or elastic body or perlptiery covered 
bXfi .thin, textile fabriC; and arrangea "to run in contact" witb. each other, 
hafing adjustable bearings, by means of wliich they can be moved a 
llDyted spacie apart, in combination with separate water-supply rollers; 
the object belng to. dampen articles to be laundered by passing them 
between the first descrlbed rpUers, and to moisten their whole surface 
equally, thougU they may not be of a uniform thlckness, or may hare seama 
ai buttons. Held that, as the Invention is a merltorious one, the claim will 

• Dût be restricted to rollers actuaïly in contact, especially as such contact 
is rejpugnant to the elsewhere èxpressed purpose of the machine; and the 

. ,pa,tent Is Infrmged by a devlce similar in ail respects save that thèse roUens 
, are separated from each otber by something less than one sisteenth of 
an inch. 

In Equity. Bill by the Troy Laundry Machinery Company, Limit- 
ed, and others against Alonzo Sharp and others to restrain the in- 
frihgement of a patent. Decree for complainants. 

Statement by COXE, District Judge: 

Thls action, for lOfrlngeroent, is baaed on letters patent No. 401,770, granted 
Aptil 23, 1889, to Wendell & Wiles for Improvements In dampenmg machines. 
The patent is now owned ïxy the complainants. The object of the Invention 
iS: to prpvide a machine for dampeniag articles to be laimdered, particularly 
coUars afld cufls, during the process of laixndertng the same. The spécification 
&:^s: ' 

"Ône' ôf the requlsites of the problem is to secure the uniform application of 
a limîted quantity of water; anotber, to provide for the passage through the 
njachlite of articles having-seams, buttons, or other protruslons, and yet to 
Insuçe a unlformlty in the dampening process, especially at and adjacent to 
sald ptôtruslôns. It is rtlso requlsite that the successfiù machine should be 
caipabie of dampening large qnantitles of goods in a glven time. Wlth thèse 
bb^eèts In vieW we hâve eonstructed a machine whereby they are attained; 
and otu? ittyeiltion conslats in the novel features of construction and arrange- 
ment herelnafter descrlbed, and particularly pointed out in the clalms." 

The g9ods are dampened by belng passed between two dampening rollers, 
whicii are arrangea over and in contact wlth smaller métal roUers, whlch 
revolve ■ in a water trough and supply the dampenmg rollers wlth water. 
The dampening rollers are provided wlth adjustable bearings so that they 
oan be moved, wlthln a limited space, towards and away from each other 
and set !^% any desired distance, dependtag upon the thlckness of the articles 
to be daiçpened. The spécification says fmrther: 

"The dampening roUers are arrangea over and in contact with the supply 
rollers and also ia contact wlth each other in a vertical plane passing between 
sald supply rollers, whereby goods af ter betng dampened f ail unassisted intc 
any sultable réceptacle under the dampening rollers. Bach of the dampening 
rollers consists in this Instance of a shaft, a core of wood, an elastic or yield- 
Ing nonabsorbing bed or body mounted on the wood, and an outer coverlng 
of thin textile fabrlc. The body of the roller itself may be described as belng 
essentlally of any nonabsorbing elastic substance. In this instance rubber 
la employed, and the purpose of the wooden core is slmply to economlze in 
the quantity of rubber necessary in a roUer of a desired dlameter. The pur- 
pose of the thin textile covertng Is that the water taken up by the rollers 
shall be limited in quantity, as in dampening starched goods a imlform and 
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more or less slight molsture only Is required. If woolen, felf, cotton, or other 
fabric of too great thlckness were employed as a cover of the nonabsorbing 
portion of the roUer, a sufflcient quantity of water would be absorbed (or 
taken up from the supply relier and eonducted to the article being dampened) 
to more or less effectually -wash ont, dissolve, or remove the starch there- 
from, so that when ironed a defectlve finish would be the resuit. By arranging 
two dampening roUers of the character described to run in contact wlth each 
other the elasticity thereof acts durlng the passage of seams or other protru- 
sions in that each roUer conforms to the Irregularity of the surface of the 
article comlng in contact therewlth. In other words, both surfaces are uni- 
formly moistened, and an excess of protruslons upon one surface of an article 
Is compensated for by the elasticity of the relier in contact wlth Its opposite 
surface. Separating the water-supply rollers and arranging the llne of contact 
of the dampening rollers between the supply rollers also provides an unob- 
structed passage for the dampened goods through the machine and into any 
suitable réceptacle placed below the dampening rollers to receive the 
goods." 

The foUowlng dlagram, in cross section, will sufflclently explain the opération 
of the machine; 
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The patentées disclalm dampening rollers having a rubber body or periphery 
and a cover of woolen or other simllar fabric. The claims are as follows: 

"In a dampening machine for laundry purposes, a pair of rollers each having 
a nonabsorbent elastic body or periphery covered by a thln textile fabric and 
arrangea to run in contact with each other, in comblnation wlth separated 
water-supply rollers, substantlally as specified. (2) The comblnation of the 
rollers R', R', each having the rubber body or periphery h\ and thtn textUe 
covering b"; and arranged to nm in contact with each other, the separated 
water-suppiy rollers W, W^ the troughs D', Connecting troughs D-, sui)ply 
pipe I, overflow nipple n, and discharge pipe o, substantlally as specifled. (3) 
The combinatifai, wlth the rollers B}, R', arranged to run tri contact with each 
other, having the nonabsorbent elastic bodies or périphéries b' and thin textile 
covering b', of the adjustable bearings J\ the water-supply rollers WS W^ 
the adjustable bearings J*, J*, and the troughs D\ D", substantlally as speci- 
fied. (4) The comblnation, with the two dampening rollers R\ R',- each hav- 
ing a rubber body or periphery, b', and thin textUe covering b", runiiiiig in con- 
tact with each other, of the supply rollers W, W, each running in contact 
wlth one of the rollers RS R', and a suitable framework, substantlally as 
specified." • , 

It was admitted on the argument that in ail essential features the deffejid- 
ants' machine is substantlally the same as the patented machine. In fact, if 
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the patent iS'held to be talld and fhe clalma are construed to cover a machine 
wherethmdampenlng rollers operate In conjnnctlon, but not In actual contact, 
the défendants concède that they Infringe. 

The défenses are two: First, that the patentcd machine, as described and 
claimed, Is Inoperatlve; and, second, that the patent Is void for want of 
novelty and Invention. AU of the other défenses alleged In the answer are 
walved. 

John H. Peck, (E. B. Stocking, of counsel,) for complainants. 
William W. MorriU, (Nelson Davenport, of counsel,) for défendants. 

COXE, District Judge, (af ter stating the facts.) The problem pre- 
sented to the patentées was how to dampen laundered articles by 
machinery, preparatory to being ironed, so as to prevent the starch 
from being washed ont and insure uniformity in dampening and 
rapidity in exécution. Prior to the patent attempts to produce thèse 
rêsults had ended in incomplète succès or in absolute failure. The 
patentées hâve produced a successful machine which solves the prob- 
lem. They are, therefore, entitled to rank as inventors. 

Ail of the éléments of the combination were old save one — the 
dampening rollers covered with a thin textile fabric. The Beach 
patent, No. 18,032, is, it is thought, the best référence offered by the 
défendants. It ghows rollers arranged in similar juxtaposition to 
the rollers of the patent in hand, but the Beach mechanism is de- 
signed to daïnjien and eut paper. It would be wholly useless as a 
machine for dampening coUars and cufls, for the reason, principally, 
that its rollers are covered with cloth and not by the thin textile 
fabric of the patent. It was the adoption of this thin fabric which 
made success out of failure. Other coverings had produced too much 
or too little w;ater, but this one seems to hit the happy médium. 
The rollers so covered do the work required with perfect satisfaction 
fulfilling ail the requirements demanded by the launderer's art. The 
claims contain the expression, regarding the rollers, that they are 
"arranged to run m contact" and the défendants argue, flrst, that 
the patent is inoperatlve because the machine cannot be run success- 
fuUy when the rollers are in contact, and, second, that the défend- 
ants do not infringe because their rollers are not in absolute contact 
but are separated by a space which is, probably, less than the six- 
téenth of an incE. It is thought that the strict construction con- 
tended for by the défendants, viz.: that the rollers must be in close 
Junction, actually touching each other, is not required and should 
not be sustaineA The reasons for this opinion may be briefiy stated 
as foUows: 

First. The patentées having made a meritorious invention, the 
court should seek to upEold tibieir patent and not to destroy it by 
illiberal construction. 

Second. Nothing in the prier art required that the patentées should 
restrict themselves to roUers actually touching each other. It can 
hardly be imagined that they intended to introduce, or supposed 
that thèy' had introduced, a limitation so opposed to common sensé 
and so unnecessàty. ' I)ugan t. Qtreg^, 48 Fed. Eep. 227. 

Third. A çareful reading of thé spécification makes it plain that 
the patentées did noi mean that the rollers should be in actual con- 
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tact wlien in opération, but, rather, that they should be run in con- 
junction with and in juxtaposition to eaxîh other. 

FourtlL The spécification describes adjustable bearings by means 
of which the rollers may be separated for a short distance, a totally 
useless function if they were always to touch each other. 

Fifth. The spécification also refers to the passage through the ma- 
chine of articles having seams, buttons and protrusions; evidently 
requiring a wider space than collars and cuffs, which do not hâve 
buttons. 

Sixth. Again, the opération of the machine is described, which is 
in direct conflict with the literal meaning of the word "contact," for 
it is manifest that fhe rollers cannot run in contact when they are 
separated by the article which is passing between them. 

SeTenth. The words "in contact" were not wisely chosen, but when 
the entire surroundlngs are considered it is évident that the patentées 
meant that the words should be construed as synonymous with "in 
connection." As no one bas been or can be misled by this construc- 
tion there is no reason why it should not be adopted. 

Eighth. If the défendants' contention were adopted a machine 
which was originally arranged with the dampening rollers in con- 
tact and, therefore, an unquestioned infringement, would, by reason 
of the wear incident to the opération of dampening, cease to be an 
infringement, because the proof shows that the roUers change with 
use so that parts, at least, are not in contact. It will hardly do to 
adopt a construction which would absolve a licensee from paying 
royalties after a month or so of use; a construction which would 
make the operator of one and fhe same machine an infringer one 
day and a legitimate user the next. 

Ninth. The equities are with the patentées. They hâve constract- 
ed a valuable and successful machine which performs the work re- 
quired in a satisfactory manner. They were the flrst to make a 
success in this particular branch of industry. The défendants hâve 
copied ail the essential features of the machine, and no reason is 
suggested which entitles them to a harsh and narrow construction. 

It is îhought, therefore, that the patent is valid, that the claims 
hâve been infringed by the défendants, and that the complainants 
are entitled to the usual decree. 



KAESTNBR v. NATIONAL BREWING CO. et aL 

(Circuit Court, N. D. Hllnols. February 18, 1893.) 

1. Patents fok Intentions— Novelt?— Invention— Mabh Rares. 

Clalm 1 of letters patent No. 20T,283, Issued August 20, 1878, to Charles 
Kaestner, for an Improvement in mash rallies, wliich is for tlie construc- 
tion of vertlcally and horizontally revolving raKes or agitators, and hor- 
izontally rotattng scrapers, operatlng in the vansâ form of mash tub, is 
invalid for want of novelty and Invention, the prior art showing that 
the patentée did not Introduce any new opération or device; that the 
purpose of tliis claitn, and the means thereia emplOyed, were old. 
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The second clalm was for the comTjInatlon In a mash tub ot scrapera 
which are secûre^ upon a flxed ann that' revolves around the axis of said 
tub, and have thèlr faces IncUned rearward, and towards the clrcle upon 
which Is located the discharge opening, whereby the solid contents of 
sald mash tub may be moved to, and caused to pass through, sald open- 
ing. Héld, that the clalm Is Invalld for want of Invention,— it behig com- 
mon ta. the art to use scrapers without a^tators, and the changes 
ta devices betag only due to the skill of the mechanic,— even though the 
machtae, as a whole, may be better. 
8. Samb— Infringbment. 

Even if the daims can be held valid by reason of spécial construction, 
then the défendants do net Inf rtage, as they use an old, sweeptag, single 
scraper, and do not use the scrapers, L, of either clalm. 

In Equity. Suit by Charles Kiiestner against the National Brew- 
ing Comfany, Henry Olsen, Gustave Tilgner, and others for inf ringe- 
ment of a patent. Bill dismissed 



OfflÇld, Towle&I4ntliicuni, for complainant 
Baniing & Bauïiiïig & Payson, for défendants. 



0ïl]É!lS:^LAJVI, Circuit Judge. 'mj» suit is brought for the infringe- 
m,ent of the flrst and second claims bf the patent to Charles Kaestner 
fop.nj^h rakes, datéd August 20, 1878. So f ar as the tub is con- 
cémedj.^t contains nothing new. The statement is, A and B repre- 
sent the side wall and bottom "qf a mash tub of the usual form," and 
fu];^;ljLer on the discharge hole is incidentaUy referred to. The draw- 
ing dbep not indicate that the tub has a double bottom or a f aise 
bottom, and the spécification is silent as to this, for thé words "usual 
f orm" refer to the entire tub; but, for the purposes of the improve- 
ment^ plaimed, it seems not to be material whether the bottom is 
doub;|^ br single, as both fonns are shown to be old. The dlfflculty 
in.thè oideif machines, to be remeâied by the improvements, is stated 
tp jtie thftl; the portion of grain "near the bottom of the tub being lia- 
ble tq l^e passed over by the revolving rakes usually employed," and 
that ;1;6 pbviate this difficulty the principal tmprovement consists 
in cpmbining rotating scrapers wth revolving agitators so as to 
raise -tlie grain from the bottom of the tub. The flrst claim corre- 
sponds wîth this statement. It is: 

"(1) In a mash tub, the combination of vertically and horlzontally revolv- 
ing rakes or agitators, K, and horizontally rotattag scrapers, L, substantially 
as and for the.purpose specified." 

This claim is for the rakes, K, which are carried around the tub 
by the vertical shaft, and their supporting shaft is made to revolve 
by the geariag near the bottom bf the tub. A set of scrapers 
is also carried around in the tub by the vertical shaft, but without 
being revolved by thpir carrying shaft or bar, or, in other words, the 
rakes» |i^\^.e two motions, whlle the scrapers havé only one, both 
sets operating in any suitable mash tub; the purpose being to lift 
the bottom grain so as to bring it within the action of the rakes, 
and for this purpose the hole in the bottom must be plugged or closed 
f^ùr;Ug: thè entité period of agitation. The agitators do not move the 
grain tewards the discharge hole when it is open, any more than 
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they move it away fpom such. opening. The absence of the hole is 
more essential, during agitation, than its présence. The prior art 
shows that the patentée did not introduce any new oi)eration or de- 
vice. The Schwalbe mash machine, from the Polyteclinisches 
Centralblatt, (1859,) shows a mash tub in which there are two rakes 
or agitators, one of which has the same double morement as that of 
the rakes, K, of the patent, and scrapers on the opposite side of the 
vertical shaft. Over thèse scrapers there is another agitator, which 
has a double horizontal rotation. The statement as to the scrap- 
ers is: 

"Two wlngs, S, S, hanging near the bottom In the rotation of [shaft] L, 
etir up the mass that has deposlted on the bottom." 

The Volckner mash machine,' from the same German publication 
of 1864, shows a similar machine, except that the doubly rotating 
agitator is shorter, and considerably above the seraper. The state- 
ment hère is: 

"The vertical agitator, H, carries two gratlngs, T and U, as well as two 
knives, V, hanging near the bottom. The latter stir up the mass that has set- 
tled on the bottom of the vat." 

The Schwager méat outter^ of 1874, shows two sets of knives, 
havingthe same double rotation as the Kaestner rakes hâve, which 
is caused bj' a central shaft, and an arm having the same single 
rotation, which carries several stirring scrapers, or a single, full- 
width, cleaning seraper. Brand & Hoiïman, in 1866, show a mash 
tub in which two agitators, having a double horizontal rotation, 
are used with 8crai)ers at the bottom. They say, "The service per- 
f ormed by this seraper is to scrape up the mash, and prevent it 
from settling to the bottom of the tub," and their first claim is, 
"The adjustable seraper on bottom of tub." Other patents might 
be referred to, but thèse are suiBcient to show that the purpose 
of the Kaestner first claim was old, that the means employed were 
old, and the use of more than one agitator would seem to dépend 
on the amount of agitation desired. 

The second claim is as foUows: 

"(2) In combination with a mash tub, scrapers, L, which are secured upon 
a flxed arm that revolves around the axis of said tub, and hâve their faces 
inclined rearward, and towards the clrele upon which Is located the dis- 
charge opening, b, whereby the solid contents of sald mash tub may be 
moved to, and caused to pass through, said opening, substantially eis and for 
the purpose shown." 

Securing scrapers on a fixed arm is shown in the Schwager patent 
of 1874. A single curved seraper delivering mixed paint to a dis- 
charge hole in the bottom is shovni by Poole in 1867. A séries 
of scrapers on fixed arms, delivering sait or "other substances" to 
a discharge side hole, which scrapers can be adjusted in regard to 
their edge Unes, is shown by Winegar in 1868; and scrapers which 
are attachéd to flxed arms that revolve around the axis of the tub, 
and hâve faces with an upward and rearward Incline, which are so 
arranged as to bring the mixed material to a discharge hole in the 
bottom, are shown in the Martien patent of 1872. Thèse scrapers 
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are also^'dodged," The prior art illustrated by the .exhibits shows 
that it is ateo cpmmon in the art to use agitators -without scrapers, 
and scrapers without agitators; and, as the cosabination of the 
second claim is complète without the rakes or agitators which are 
included iaifche first claim, I do not see how the raJies or agitators 
can be carried into this claim, and thus make it substantially like 
the flrst I do not-think, in view of the ûrst elaim, that this was 
the intention . of the patentée. The changes in devices, in so far 
as they differ from older ones, appear to be only due to the skill 
of the mechanic, even though the machine, as a whole, may be 
better. Better or worse, in Idnd, belongs to skill, and not to in- 
vention- The combinations of both claims are found in the older 
art in several fonns. , 

If thé claims coiild be held valid by reason of spécial construc- 
tions, then the défendants would not infringe, as they use an old, 
sweeping, single scraper, and do not use scrapers, L, of either 
claim. The bill is dismissed for want of equity. 



BIXBY et al. V. DHBMAE. 

(Circuit Court of Appeals, Flfth Circuit March 13, 1893.) 

No. 107., 

1. BhiPpinçi— Cabriabb op Goodb — Liabiutt for Lobs — Mastbk's Nbolect 
TO 8a VB GAsao. 

It is the dUty of the master pf a wrecked vessel, whether Ipsured or not, 
to use reasonable diligence to sare and resMp the cargo; and where It 
appears that a part of the cargo waa so stored that It mlght hâve easily 
been saved, àhd that several opportunlttes to reshlp what was saved were 
neglected,: the carrier 19 responslble to the sbipper for bis loss, although 
the shipment' Was at the owner's risk, aad "dangers of the river" were 
excepted. 

3. Same. 

"V^Tiere the master of a. wreckod vossel abandors hor to the underwrlters 
without the exercise of due diligence to save the cargo, the fact that the 
underwrlters take possession, nnd tell a' part of the cargo which is not 
Insured, dpes not exempt the carrier from liabllity to the sbipper for hl» 
loss. ' 

B. Admibaltt — Appeal. 

A decree In admiralty, awarding damages to a shlpper, should be 
afflrmed on appeal when it does not clearly appear on what grotmds the 
district court based Its award, and the proof does not clearly faU to show 
that the loss was caused by the master's neglect to use prbper means for 
saving the cargj. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Lpuisiana., 

In Admiraity. Libel in personam by p. H. Deemàr against Horace 
E. Bixby ajiâ the St. liouiâ & New Orléans Anchor Lhie for loss of 
cargo on respondents' steamer. Decree for libelant Bespondent» 
appeal. Affittned. 

E. H. Browne, (Browne & Choate, on the brief,) for appellants. 
J. W. Gurley, Jr., (Gurley & Mellen,: m the brief,) for appeUee. 
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Before PAEDEE and McCOEMICK; Circuit Judges, and TOtlL- 
MIN, District Judge. 

McCOEMICK, Circuit Judge. On tlie 3d December, 1890, H. H. 
Deemar, tlie appellee, shipped on bpard the steaiaer City of Bâton 
Eouge, wliereof the appellants were master and owners, in tlie port 
of St Louis, 61 beehives filled with. bées, and otLer articles, not neces- 
sary to specify, to be delivered to him in tbe port of New Orléans. 
He paid the freignt, $13.65, and received a bUI of lading in which 
were expressed "dangers of the river excepted," and at "owner's 
risk." The steamboat proceeded on her voyage untU the 12th of 
December, when, without her fault or the fault of her master or 
other offlcers or employés, she struck a hidden obstruction, and in 
a few minutes fllled with water. The hull parted from her cabin, 
and sank in very deep water. The cabin, sustained by buoyant 
freight, floated in an eddy until it, partly submerged, was drawn to 
shore and fastened. The master, deeming both vessel and cargo a 
total loss, came to New Orléans the next day, and abandoned the 
cargo to the underwriters. The agent of the underwritera sent a 
steamer from New Orléans to the place of the wreck, the Hermitage 
landing, in Louisiana, only a short distance from New Orléans, to 
save what of the cargo could be saved, and bring it to New Orléans. 
The appellee's goods were not insured. The beehives had been placed 
on the cabin or saloon deck, and the day after the wreck — ^that is, 
on the 13th of December — most of them were taken on shore. Sev- 
eral boats passed the Hermitage landing, and proceeded to New Or- 
léans, between the 13th of December and the 24th of that month, on 
which last day the beehives were brought to New Orléans on the 
steamer which had been sent to the wreck by the agent of the un- 
derwriters, and were sent to auction, and sold for account of whom 
it might concern, and were never delivered to appellee. Most of thé 
bées — about two thirds in each hive — ^were dead, and the hives, 46 
in number, were sold for only $5.06, or 11 cents a hive. The ap- 
pellee exliibited his libel against the appellants, and the customary 
proceedings were had, and at the heartng on the proofs the district 
court gave judgment for appellee against the appellants in solido for 
$367.66. 

Eespondents appealed, and assign the foUowing errors: 

"(1) That, the carrier having establlshed that the damage and loss occur- 
rtng were wlthin the exceptions contalned lu the blll of lading, the burden of 
proof was on the shlpper to prove want of skill or diligence; and, the libel- 
ant having falled to show thls, the Judgment should ,have been in défendants' 
favor. (2) That the vessel bedng whoUy lost, and every part and parcel of 
the cargo either wholly lost or greatly damaged, (to more than 50%,) the car- 
rier had the right to abandon the cargo to the underwriters. And the master 
having abandoned the cargo to the imderwrlters, and the underwriters hav- 
ing taken possession of and sold the goods, the value of which Is hereln sued 
for, the court erred In holding the carrier responslble for any sum whatever. 
(3) That the bées, etc., having been sold at public auction by the underwrit- 
ers, who had taken charge of them, the amount they brought tn open mar- 
ket, after due advertlsement, was the real value tliereof, and the court hav- 
ing foimd the carrier liable, there being no neglect, want of skill, or negU- 
gence, the court erred in adjudging the carrier lla.ble for any greater amount 
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than what the salved goods sold for in open market. (4) Thattheunderwriters 
hàving taten possession of and sold "the bées, beeùves, etc., abandoned to 
them by the carrier, the undeirwrlters, and not the carrier are reeponsible 

for whatever value they possessed, January 4, 1893." 

Tàe proof shows that tMere was not à total loss of thèse beeMyea 
and bées. It was the master's duty to use ail reasonable care in sav- 
ing the cargo, and sending forward such as was saved, if reasona- 
ble opportunity ofEered. 1 Pars. Shipp. & Adm. 234; Abb. Shipp. 
455. Whether insured or not insured, this duty the carrier owed 
to whom it might concern, to save what could be saved by reasonable 
care and effort, and to reship. Thrèe fourths of the beehives were 
gotten on sbore within 24 hours* The proof does not show what pro- 
portioii of the bées had then perishe»^ but it does show that, after be- 
tng abandoned 11 daya, and then sent to auction, the purchaser found 
eren thea one thirdof the l5éès in each hive still alive; and his tes- 
tiraony Indicates that, while Some werë drowned, others, and perhaps 
th© greàter part of thôsè that dled, were smothered by reason of the 
drowued ones falling before the entrance. The master's care of 
oaVgo relates to its nature. He is to give such reasonable care as 
thàt nature calls fôr, and he tttust deliver the goods, unless excused 
by the éxcbptied risks; While the proof does not show What was the 
exact" coûdltion of thèse bées when they were got ashore, it does 
show thsat they were so stôred on the boat as to be inost accessible 
and èà^y tô hâve been gôtten ashore àfter the disaster, that much 
more éhan 50 per ceût. of the hives were in f act got ashore within 
24 houTB, that there were at léàst two convenient opportunities to 
hâve ïeShipped them neglected; andj on the whole proof, our judg- 
ment lÉ ttatt appellants' flrst and second propositions, if sound, are 
not Well taken. And the fôurth proposition appears to us to be 
unsound. 

Thetiitrd proposition présents more difficulty, not because it states 
a geneiM rule with exactness, iihd applicable to the casé, for it does 
not do that; in our judgment, but because of our inàbility to discover 
in thé proof, with cerfcainty, the basis or the support on which the 
amount of damages adjùdged by the district court resta. It appears 
to us that thé district ijudge probably held that the proof was not 
suflacieht to shoiW that thèse bées werè necessarily materially d^m- 
aged by the disaster the boat encountered; that the great iiijury 
they did recéive resultéd from the master's neglect' after encounter- 
ing the pe^il in which his boat perished. If such was his view, we 
cannot, îrom ail the proof, say it was so erroneous as to justify us 
in setting his judgment aside ; for, that being so, the proof does suffl- 
ciently support the Judgment. On the whole case, therefore, we 
consider that the judginent of the district court should be aflarmed. 
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COIiLINS MANUF'G 00. V. FBRGUSON & HUTTEK'S TRUSTEE et al» 

(Circuit Court, W. D. Virginia. March 18, 1893.) 

CiBcniT ComiTS— Equity Jumsdiction— Absbncb of Pbopbr Parties. 

A circuit court cannot maJ^e a decree affectlng absent parties to a suit, 
or a decree wtiich so involves the riglits of such absentées that complète 
and final judgment cannot be had between ttie parties présent wlthout 
affecting those rlghts, although equlty rule 47 and Eev. St. § 737, give the 
court discrétion to proceed in tbe absence of proper parties when an 
effective judgment can be rendered as to the parties présent wlthout 
préjudice to the rights of ' the absentées. Bank v. Carrollton Eailroad, 11 
Wall. 624, and Hagan v. Wallier, 14 How. 29, foUowed. 

In Equity. Suit by the CoUins Manufacturing Company against 
Ferguson & Hutter's Trustée and others to annul a deed of trust. 
The défendant A. H. Burroughs, trustée for said Ferguson & Hutter, 
demurs to the bill. Demurrer sustained and bill dismissed. 

Volney E. Howard, for complainant. 

A. H. Burroughs and John H. Lewis, for défendants. 

PAUL, District Judge. This is a suit brought to set aside and 
annul a deed of trust executed by Ferguson & Hutter to A. H. Bur- 
roughs, trustée, on the 15th of January, 1892. The deed was exe- 
cuted to secure a large number of creditors, mentioned therein, re- 
siding in différent states. The bill makes the grantors in the deed, 
Ferguson & Hutter, the trustée, Burroughs, and ail the credito™ 
named in the deed, parties défendant. The défendant Burroughs, 
trustée, files a demurrer to the biU on the foUowing grounds: 

"First. That the said bill does not show on its face the résidence of the 
foUowlng parties, aU of whom are named as défendants thereto, to wlt, L. & 
M. Woodhull, and a number of others." 

The compla,inant asks leave, which could be sranted, to file an 
amended bill, giving, where thèse are omitted, the résidences of the 
parties. So the demurrer on this ground could not be sustained. 

"Secondly. That 'the said bill joins défendants of différent jurisdictlons 
and of the foUowing states, respect! vely: Ohio, Indiana, Maryland, mi- 
nois, New Jers3y, Pennsylvanla, Wisconsln, Massachusetts, and Virginia. 
From the nature of the subject and the relief sought by the biU the suit 
cannot be tried when only a portion of the parties thereto hâve been served 
with process, the others not voltmteering to àppear.' " 

Eule 47 of the mies of practice in equity is as foUows: 

"In aU cases where It shaU appear to the court that the persons who mlght 
otiierwise be deemed necessary or proper parties to the suit caanot be mad» 
parties by reason of their being out of the jurisdictlon of the court, or In- 
capable otherwise of being made parties, or because thelr joinder would oust 
the jurisdictlon as to the parties before the court, the court may, in thelr 
discrétion, proceed in the cause wlthout maklng such persons parties; and tn 
Buch cases the decree should be wlthout préjudice to the rights of the absent 
parties." 

•Reported by Ool. William D. Coleman, of the Banville, Va., bar. 
T.54F.D0.5 — 46 
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Section 737 of the Eevised Statutes of tlie United States saya: 
"Whérè theré are several défendants in any suit at law ot in equity, and 
one or more of them are nelther injiat)itaats of nor found wlthln the district 
within wlilch the suit is brought, and dO not voluntàriîy appear, the court 
may entertaln. jurîsdlction, and proceed to the trial and adjudication of the suit 
between the parties that are properly before it; but tho Jndgment or decree 
rendered thereln shall not condude or préjudice other parties not regularly 
eerved wlth process nor voluntarily appearing to answer. » • » " 

Tlie rule and statute cited comprise the only guide of law in con- 
sidering the case before the court. There ia no other nile of prac- 
tice or provision of law prescribed. The demurrer allèges that com- 
plainant's bill "joins défendants of différent jurisdictions," and con 
tends that "from the nature of the subject and the relief sough^ 
by the bill the suit cannot be tried when only a portion of the parties 
thereto hâve been served with process, the others not volunteerin* 
to appear." Complainant allèges, among other things, in his bill, 
the very serlous charge of collusion and fraud against the Davi'. 
Carriage Company, of Cincinnati, Ohio, a pref erred creditor for a 
large amount under the deed of trust, and one of the parties to thf. 
suit who hâve 'not been served with process, and hâve not volun 
teered to appear; and under the statute cited any judgnient or de- 
cree which might be rendered in this suit shall not be conclusiv 
or préjudice the said party named, who has not been served with 
process, and has not voluntarily appeared. The rights of the large 
number of other défendants named in the bill, who hâve not been 
served, with process, and hâve not voluntarily appeared, are also in- 
volved uj the deed of trust which is sought to be set aside and an- 
nuUed, and therefore a decree, if rendered in this suit, would practi- 
cally be of no effect, and valueless, "It is doubtless the gênerai rule 
that a bill in chaincery will not be dismissed for want of proper par- 
ties, but the rule is not universally true. It rests upon the suppo- 
sition that the fault may be remedied, and the necessary parti^îs sup- 
pliedJ When this is impossible, and whenevef a decree cannot be 
made without préjudice to one not a party, the bill must be dis- 
missed." Bank v. Carrollton EaUroad, 11 "Wall. 624. "It remains 
true, notwithstandlng the act of congress and the forty-seventh rule, 
that a circuit court can make no decree affecting the rights of an 
absent person, and can make no decree between the parties before 
it which so far involvês or dépends upon the rights of an absent 
person that complète and final justice cannot be done between the 
parties to the suit without affecting those rights." Hagan v. "Walker, 
14 How. 29. Thèse authorities are décisive of the question before 
the court. 

The demurrer must be sustained, and thebill dismlsseâ. 
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CENTRAL TBTJST CO. T. BICHMOND, N., I. & B. R. CO, 
(Circuit Court, D. Kentucky. May 3, 1892.) 

1. Mbchanics' Liens— Constkuction of Laws — Sdbcontkactoks — Kailhoad 

companibs. 

The provision of Laws Ky. 1888, that persons fumlslilng labor oi 
materials for the construction of railroads and other public improve- 
ments, "by contract, express or implied, with the owner or owners thereof, 
or by subcontract thereunder, shall hâve a lien thereon" for the price of 
such labor and materials, does not embrace one who fumlshes such labor 
and materials under a contract wlth a subcontractor. 

2. Samb— Who Entiti/ED to. 

The language, "ail persons wLo perform labor or fumlsh labor," doea 
not intend only those who perform manual labor, It will embrac© the 
services of a civil engineer, who actually superintended and directed 
the construction of the work, 
8. Samb— Time of Filins- Sufficienct of Claim. 

The further provision of the act that persons performlng such labor 
must flle a verifled statement of the amount cl^med, In the clerk's office, 
"wlthin 60 days afte'r the last day of the last month in which any labor 
was performed, or materials or teams fumlshed," was sufllclently com- 
plled wlth. In the case of laborers hlred by the month, who, while workîng, 
flled a statement and claim for the prevlous month, for which they had 
not been paid, and after they ceased worklng flled another cMm and 
statement for such labor performed, after, and not Included In, the flrst 
statement. The requirement that the statement must set fortb the 
"amount due, and for which the lien is claimed," does not necessltate a 
detailed statement of the daim. 

In Equity. Bill by the Central Trust Company of New York 
against the Eichmond, Nicholasville, Irvine & Beattysville Railroad 
Company tb foreclose a mortgage. Heard on demurrers to inter- 
vening pétitions setting up contractors' and mechanics' liens. 

Butler, Stillwell & Hubbard and Richards, Weissinger & Bas- 
kin, for plaintiff. 

Humphrey & Davis, Stone & Sudduth, St. John Boyle, C. G. Gil- 
bert, Ernest McPherson, and Matt ODoherty, for interveners. 

BABB, District Judge. One of the principal questions raised 
by the demurrers to the intervening pétitions is whether the lien 
given by the act of 1888 extends to labor and materials furnished 
or performed under contracts made with subcontractors, and others 
beyond subcontractors. The title of the act is: 

"An act to create a lien on canals, railroads, and other public Improve- 
ments, In favor of persons fumlshlag labor or materials for the construction 
or improvement thereof." 

And the first section is: 

"That aU persons who perform labor, or who fumish labor, materials, or 
teams, for the construction or improvement of any canal, railroad, tumpike, 
or other public Improvement In Ûils commonwealth, by contract, express or 
Implied, wltb the owner or owners thereof, or by subcontract thereunder, 
shall hâve a lien thereon, and upon ail the property and franchises of the 
owneir thereof, for the fuU contract price of such labôr, materials, and teams 
iBo furnished or performed, which said lien shall be prlor and superior to ail 
other liens theretofore or thereafter created thereon." 
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The second section provides that thé liens gÎTen shall in no case 
exceed, in the aggregate, the contract priée of the Original con- 
tractor; and, if they shall exceed the priée agreçd upon between the 
original contracter and the owner or owners, then there shall be a 
pro rata distribution of the original contract priée among the lien- 
holdçrs. 

The third section provides that — 

"No'Uen provlded for lu thls act shall attach unless the person who performs 
the labor, or furnlshes the labor, material, or teams, shaU, within slxty days 
after the last day of the last month In which any labor was performed, or 
materlals or teams were fumlshed, flle in the comity derk's office of each 
county in whlch the labor was performed, or materlals or teams fumlshed, a 
statement In writing, verlfied by affldavit, setting forth the amoimt due there- 
for, aûd fOr whlch the lien is clalmed, and the name of the canal, railroad, or 
other public Improvement upon whlch It Is clalmed. Sald clalm shall be flled 
and Indorsed by the clerk of sald court, glvlng the date of Its flling." 

The fourth section provides that — ' 

"liens Rcqulred under thls act shall be enfprced by proper proceedîngs la 
equityj to which other lienholders shall be made parties, but such proceed- 
îngs muât be begun within one year from the flling of the claim la county 
qlerk'a office, as regtuircsd by the tjiird section of thls act." , 

The rule of the common law, that statutes in dérogation thereof 
are tô be strictly construed, has been changed in this state, and it 
has been declared that "àU statutes shall be construed with a view 
to carry out the intention of the législature." This would be the 
rule of construction in the absence of such a sta,tute, but it is not 
always easy to ascertain the intention of the législature. The lan- 
guage of the flrst section is, "ail persons who perfonn labor, or 
who furnish labor, * * * by contract * * * with the 
owner or owners, * * * or by subcontract thereunder, shall 
hâve a lien," etc., and the controlling words on this inquiry are, "by 
subcontract thereunder." "Subcontract" is deflned -to be "a contract 
under another," and "thereunder," "under that or this." See Worces- 
ter and Webster. The sentence ineans contràcts under the con- 
tract made with the owner or owners. Worcester deflnes a "sub- 
contractor" as "one who contràcts for the principal contracter." 
This, we think, is the meaning of the sentence, when taken in con- 
nection with the entire section, and there is nothing in the other 
provisions of the act to change ot modify this construction. The 
act gives persons who labor, and furnish labor, ûïaterials, and teams, 
for the construction of a railroad, a lien on the entire property, to 
the extent of the original contract price for the construction, and 
this right to the lien commences when the labôr commences, or 
the material begins to be furnished; and thus this inchoate right 
of lien practicaily suspends both. the right o^ tte owners of the 
railroads to pay, and the original contractor's right to demand pay- 
ment of thé owners, to the extent of the contract priée or the 
value of woirk to be dohe, and m^terials tobç furnished, under sub- 
contracts, if there be any. This suspension continues during the 
time the work is being done, or the materials are being furnished, 
and more than 60 days thereafter, unless the subcontraetor consents 
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to such payments, or in some way waives his lien. In view of thia 
fact, it would seem to be just that the original contractor should 
hâve, net only the right to détermine whether he would hâve a 
subcontractor, but also who should continue to be contractors, and 
thus lienholders, with equal rights as himself. 

Whatever liens may be allowed subcontractors are of equal dig- 
nity with those of the original contractor, and are, as between 
him and the owner, deducted from the original contract price, ana 
lessen to that estent his lien. It may be assumed, from the provi- 
sions of this act, that it was not intended for the beneflt of owners 
of railroads and other public improvements; but the législature 
having given a direct lien for work done and materials furnished, 
to the estent of the original contract price of the construction or 
improvement, the owner must, of necessity, see to the application 
of his payments. This necessity of the owner to see to the applica- 
tion of his payments gives him the right to suspend payments to the 
original contractor, to the estent of the possible claim of subcon- 
tractors. Thus the original contractor has the deepest interest, 
not only in selecting his subcontractors, but in controUing the pos- 
sible liens they may create. This he can do, under the construc- 
tion indicated; but if thèse liens may be created by any and ail 
persons who may be employed or contracted with by contractors 
and those under them, the original contractor is helpless, since he 
has no contractual relations with or control over them. To illus- 
trate, suppose the owners of a right of way contract with B. to 
construct for them a complète raUroad of, say, 100 miles in length, 
for $2,000,000, and B. sublets the construction of one half of it for 
$900,000, and himself constructs the other half. B. can readily pro- 
tect himself from the lien of the subcontractor, as affecting his own 
lien. This can be done by a proper contract, or by payments to 
him based upon the contract price. But if the law be that any 
and ail of those who labor, or furnish labor and materials, for the 
construction of the railroad under said subcontractor, hâve a lien 
for their work done and materials furnished, then B. is perfectly 
helpless, since the contract price, or the reasonable value of the 
work done and the materials furnished, may be $1,100,000, instead 
of $900,000. The liens for this $1,100,000 must share equally with 
other liens, including the lien of the original contracter. Thus, in the 
case given, B. would get 6nly $900,000 of the $2,000,000, instead of 
$1,100,000, as he was clearly entitled. It may be sugested that, 
in distributing money among thèse lienholders, the proper basis 
would be $900,000, and that each lienholder under the subcon- 
tractor should get only nine elevenths, instead of the entire amount, 
but such is not the law. 

The second section provides that — 

"Tlie liens providod for In the foregoing section sh,all In no case be for a 
greater amount, In the aggregate, than the contract price of the original 
contractor; and, should the aggregate amount of liens exceed the price agreed 
upon between the original contracter and the owner, * * * then theie 
fihall be a pro rata distribution of the original contract price among said lien- 
holders." ■ ^ 
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If, therefore, we consider thls act only from the standpoint of 
a, lienholder, and ignore the interest and convenience of tke owner 
of railroaâs and otiier public improvements, the construction given, 
which we think is fuUy sustained by the language of the act, must 
be the correct one. This act, in so far as it gives a direct lien to 
a subcontractor who has no contractual relations with the owner 
of the property, and without notice to or the consent of the owner, 
is a departure from the previous policy of this state; and this court, 
ia construing the act, should not make the departure greater than 
the plain and usual meaning of the act would indicate. See "Me- 
chanio Law" (Gten. St. c. 70) and "Local Mechanic Lien Laws," 
(Acts 1831, 1858, Loughborough St. 409; Myers St. 300;) Fetter v. 
Wilson, 12 B. Mon. 90; Institute v. Young, 2 Duv. 584. 

Tke argument that the construction indicated will permit the 
act to be evaded, and thus needy and industrious people may faU. to 
get the benefit of the law, is one not to be addressed to the court, 
but the législature. 

The argument is, however, without force, wherever made, be- 
cause, if the meaning of the law is once deflnitély settled, persons 
will adjust their contracts and acts to that construction, and there 
need not be any Iiardship or loss, except such as may resuit from 
wiUful stupidity or ignorance. This a state cannot provide agaiast, 
and it would be vain and hopeless to attempt it The décisions in 
the différent states are in seeming coïiflict, and it is unnecessary 
to review ail of them, as each state has its own peculiar law and 
state policy. In some of the states it seems to be the policy to 
create the lien, without regard to any contractual rdation with the 
owner of the building or structure, and in other states to confine 
the lien to those who hâve contractual relations, directly or in- 
directly, with the owners of the building or structure, and, in some 
others, to combine the two by having regard to the contractual 
relations of the parties, by liicaiting the persons who, beside the 
owners, can create a contractual relation under which a lien can 
be created under the statute. The late railroad lien law of Wis- 
consin, and also that of Indiana, seems to be of the flrst class men- 
tioned above. See Mundt v. Eailroad Co., 31 Wis. 454, also Eed- 
mond V. Eailway Co., 39 Wis. 426; Cblter v. Frese, 45 Ind. 97, The 
laws of other states are to the same effect. The statute of New 
Hampshire, as construed by the courts of that state, seems to be of 
the second class. See Jacobs v. Knapp, 50 N. H. 71. 

The act of 1888. as we construe it, is of the third class, as are 
also the lien laws of Pennsylvania, West Virginia, Illinois, and the 
mechanic law of Wisconsin. In Harlan v. Band, 27 Pa. St 514, 
the court, after stating the great inconvenience of an indeflnite 
extension of the liens under the construction of the statute 
contended for by counsel, asked, "What, then, is the limit of thèse 
lien rights?" and said: 

"We mnst look to the law for an answer, and we flnd It In the twelfth 
section. It dlstributes ail the parties to the work into three classes, according 
to thelr several functlons: First, the owner; second, the contractor,— called, 
also, 'architect' and 'bullder;' and, third, the workmen and material meo. 
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The law establlshes one Ilnk, and only one llnk, between the owner, on the 
one hand, and the workmon and materlal men, on the other. It requh-es the 
lien to be founded on contract, and It recognlzes no one as havlng power to 
contract, so as to make a lien agalnst the building, except the owner and the 
contracter or architect" Page 516. 

The West Virginia statutes provide that any mechanic, etc., wh.o 
performs work or furnislies materials "by virtue of any contract 
with. tlie owner thereof, or Ma agents, or any person who, in pur- 
Buance of an agreement witli any subcontractor, shall, in confonnity 
with the tCTms of the contract with suoh ownere or agents, do or 
perform any labor or work, or furnish any materlal, in the érection 
or construction of a house," etc., shall hâve a lien thereon. In Mc- 
Gugin T. Railway Co., 33 W. Va. 67, 10 S. E. Eep. 36, the court 
held a contracter one removed from the original contractor had no 
lien under this statute. In Illinois the lien law of 1869 provided 
that — 

"Bvery subcontractor, mechanic, workman, or other person who shall here- 
after, In pursuance of the piu*poses of the origloal contract between the 
owner of any lot or pièce of ground, or hls agent, and the original con- 
tractor, perform any labor or ftimlsh materials In building, altering, repalr- 
Ing, beautifying, or omamenting any house, • * • shall hâve a lien for the 
value of such labor and materials upon such house," etc. 

The minois courts held that the statute did not extend and give 
a lien to a contractor with a subcontractor. Newhall v. Kastens, 
70 m. 160; Rothgerber v. Dupuy, 64 Hl. 454; Smitli Bridge Oo. t. 
Louisville, N. A. & St. L. B. Co., 72 Hl. 506. See, also, to the same 
effect, Kirby v. McGarry, 16 Wis. 68; Harbeck v. Southwell, 18 Wis. 
425. 

Another question raised by the demurrers is as to the character 
of labor which is included within this statute, and for which a lien 
is given. There is nothing in the language of the act, or in its 
spirit, which indicates that it was intended only for the benefit of 
day laborers, or those who perform manual labor. The language is, 
"AIL persons who perform labor, or furnish labor, * * * for the 
construction or improvement of any * • • railroad, * • • by cohp 
tract," etc., "shall hâve a lien." If the labor is performed for the 
construction or improvement of the railroad of the défendant, it 
is within the terms and the spirit of the act. Tl^e civil engineer 
who surveys and lays out the route over which the road is con- 
structed performs labor for its construction, and any civil engineer 
who supervises the construction of the bridges or the roadbed is 
within this act Indeed, any necessary labor which is performed in 
and for the construction of the road of the défendants is within 
the act It will be observed that the language of the act is, "AU 
persons who perform labor, or who furnish labor, • • • f or the 
construction of a railroad," etc., and not that ail persons who per- 
form manual labor, or who furnish manual labor, for the construc- 
tion, etc. There is no kind of labor designated, but it must be 
"for the construction" of the railroad or other public improvements. 
The purpose for which the labor is fumlshed or performed, and not 
its kind, is to Ihnit the extent of the lien to be acquired. The SQ- 
prenie court says: 
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"It is somewhat aiflicult to draw the Une between the klnd of work and 
labor which is entitled to a lien, and that which is mère professlonal or 
supervisory employment, not fairJy to be included in tbose terms." Mining 
Co. V. Cullins, 104 U. S. 179. 

The court waa tàen considering and construing a statute which 
gave a lien to "any person or persons who shall perform any work 
or labor upon any mine * * * shall he entitled to a miner's 
lien," etc., and it then held that a person who was gênerai manager 
of the development of a mine, and did some manual labor, waa enti- 
tled to a lien under the act for ail of \m work, including superintend- 
ence. But that act seemed to g^ve a lien only for manual labor, as 
is shown by being required to be performed "upon" a mine, and then 
a "ininer's lien" given. In many of the lien laws there is a clear 
intent to confine the lien to, and bfe for the beneflt of, material men 
and mechanics and laborers only, but when the act déclarés that the 
labor performed and the labor f umished for the construction of raU- 
rôads, etc., without limiting words, it must, by its terms, iaclude ail 
labor "v^Mch is necessary for the construction, and which was actually 
performed or fumished for that purpose, whether that be skilled 
or unskilled labor. 

It is not intended to déclare thai a consulting engineer, whose 
sole business and duty is to advise as to the routes to be taken, or the 
kind of bridge to be used, by a railroad or construction company, is 
withinthe aot; but I am of tiie opinion that a civil engineer, who has 
actually superintended and directed the construction of tiie work, 
is witMn the statute. A consulting engineer may or may not hâve 
a lien for his labor, depending whether it was performed for thé con- 
struction of the road. Foushee v. Grigsby, 12 Bush, 76, which déclares 
that the character of labor performed by an architect or superintend- 
ent was not given a Uen by the act of 1858, is not conclusive upon 
this court in construing the act of 1888. The act of 1858 was a me- 
chanic's and material man's lien law, and that only. The lien was 
by the flrst section given to "carpenters, joiners, brick masons, stone 
masons, plasterers, turners, painters, brickmakers, • • • and 
ail others performing labor," etc; and the sixth section gave the lien 
to "any joumeyman, laborer, subcontractor, carpenter, joiner, brick 
mason, stone mason, plasterer, turner, painter, brickmaker, • • * or 
other person perïorming labor," etc. Thus it wiU be seen that unless 
the labor performed was by one of the class named, or of like class, 
the lien was not given. The act of 1888 déclares that "ail persons 
who perform or furnish labor • ♦ • for the construction of a 
railroad," without classifying them, or limiting the persons who may 
perform or furnish the labor. 

The remaining question is as to the time g,nd character of the claim 
of lien Fhich is to be flled in tjie clerk's office. The third section 
of th« act requires the person who performs the labor, or fumishes 
the labpr, materials, and teams, "within sixty days after the last day 
of the last montii in which any labor was performed, or materials or 
teams fumished, file in this county clerk's office of each county in 
which the labor was performed or materials fumished, a statement, 
in writing, verified by affldavit, setting forth the ampunt due thert»- 
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for, for whicli tlie lien is claimed, and the name of the canal, railroad, 
or otlier public improvement upon which. it is claimed." The time 
indicated is within 60 days af ter the last day 6t the last month in 
which any labor was perfonaed or materials furnished. I appre- 
hend the labor perfonaed or materials furnished mean the labor per- 
f ormed or materials and labor furnished by the person claiming the 
lien. There are some of the claimants of lien for labor who hâve 
filed two statements in the clerk's office, claiming liens. Thèse are 
persons who were hlred, and should hâve been paid, by the month. 
This being the fact, they, while workrng, filed a statement and claim 
of lien for the previous months for which they had net been paid; 
and, after they ceased working, fUed another claim and statement 
for the labor perf ormed thereafter, and not included in the flrst state- 
ment. We think this within the spirit of the act, and is a good 
claim of a lien, if otherwise properly done, for both demands for labor 
performed. In such cases the labor is by the month. Each month 
constitutes a complète cause of action for the month's labor, whether 
the labor is continued or discontinued. It mîght be différent where 
the contract for labor was to complète a job, or for a deflnite time, 
or the materials to be furnished was one contract, embracing varions 
kinds or quantities. Again, if the debt for which a lien is flled is a 
complète one, and entitled to the lien at the time of the claim and 
statement in clerk's office, and this is filed in clerk's office, and re- 
mains there until the time arrives fixed by the act, it should be as 
good constructive notice as if flled in the office for the flrst time 
within the time indicated by the act. In such a case it is in fact on 
file in the clerk's office at and within the time required by the act. 
The only difficulty would be, when the statute of limitation barred, 
whether the court should hold the limitation commenced to run from 
the actual filing of the statement, or the flrst day of the 60 which the 
claimant is allowed to file his claim. But this question is not before 
the court, and need not be decided, or an opinion indicated. 

The statement which is to be flled must be in writing, verifled by 
affidavit setting forth the amount due, and "for which the lien ia 
claimed," and the name of the railroad upon which a lien is claimed. 
This statute does not require a detailed statement of the claim, but 
it should set ont the amount due, and generally for what it is due, the 
name of the railroad upon which a lien is claimed, and with it a 
gênerai description of the property upon which a lien is claimed. 
This description, however, is not required by the statute, except to 
show the county where the work has been done or the materials fur- 
nished. 

Thèse are my views as to the proper construction of the act of 1888, 
and I hâve indicated in separate mémorandums what should be done 
with the varions demurrers to intervening pétitions. 
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TOLBDO, A. A. ft N. M, BY. 00. T. PBNNSTLVANIA CO. et aL 

(Olrcnlt Court, N. D. Ohlç, W. D. AprU 8, 1893.) 

1. CiRCOTT CotrBTa^JuKisDiCTioN — Injunction aqainst Violation of Intbb- 

. BTATB COMMKBCB LaW. 

Circuit courts of the United States hâve jurlsdlctlon of a blll In èqulty 
to i-estraln violations of the Interatate commerce law to the Irréparable in- 
Jury Of complàhiant, because of the subject-matter, and without regard to 
the dtlzensklp of the parties. 
3. Samb^Conspisact— What Constitutes— Rkv. St. § 5440. 

A comblnatlon to Induçe and procure the offlcers of a common carrier 
corporation subject to the provisions of the Interstate commerce act, and 
Its locomotive engineèrs, to refuse to recelve, handle, and haul Interstate 
frelght from another Uke common carrier In order to injure the latter, 
Is a comblnatlon or consplracy to commit the mlsdemeauor deseribed by 
section 10 of the Interstate commerce act, and, If any person engaged In It 
does an act In furtherahce thereof, ail comblnlng for the purpose are 
guilly of orlmilnal consplracy, as dênounced by section 5440, Rev. St 

8. Samb— OoMMOH Carriers. 

If the common carrier company agalnst whom such a consplracy is di- 
rected Is Injured by acts done In furtherance of It, It has a cause of action 
for Its losa agalnst ail of those engaged In the consplracy. 

i. 8ame— Tbmpobart Injection— Whbn Issued. 

The tnjury whlch wlll be caused to the common carrier agalnst whlch 
such a conspli-acy Is direCted wlll be irréparable, and, in order to prevent 
thls, ând malntain the status quo untll full relief can be graated, a pre- 
llmlnary and temporary mandatory injunction wlll issue agalnst the Com- 
pany and its employés threatenlng the Injury, restralnlng them from re- 
fusing to afford the proper Interchange of Interstate frelght and trafflc 
facUlties to complalnant 

6. Same— Bnjoining Railboà» Compant— Bpfbct on Emplotbs. 

The employés, whlle In the employ of the défendant company, must obey 
thls mandatory Injunction, but may, without contempt of court, avold or 
évade obédience thereto by ceasing to be such employés; otherwlse the in- 
junction would. In effect, be an order compelllng the employés to continue 
the relation of serrant to the complalnant,— a Mnd of order never yet Is- 
sued by a court of equity. 

e. Baïie— EnjoiniUo Conspibators. 

A preUmlnary Injunction may issue agalnst the cbief member of such a 
consplracy as that above deseribed to reatrain hlm from glvlng the order 
and signal whlch wlll resuit and is intended to resuit in the unlawful and 
Irréparable Injuries to the complalnant. Where such chlef member has al- 
ready issued such an unlawful, wlllful, and criminal order, the injurions 
effect of whlch wlll be continuing, the court may by mandatory Injimctlon 
compel hlm to resdnd the same, especlally when the necessary effect of 
the order or signal is to induce and procure flagrant violations of an in- 
junction previously Issued by the court. 

In Equity. Bill by the Toledo, Ann Arbor & North Michigan Kaîl- 
way Company agalnst tlie Pennsylvania Company and others. On 
motion for a temporary injunction agalnst défendant P. M. Artàur, 
cMef of the Brotherhood of Locomotive Engineèrs. Granted. 

Alex. L. Smith and E. W. Tolerton, for complalnant 

Frank H. Hurd, Jas. H. Southard, and Judge Barber, for défend- 
ant Arthur. 

J. W. Harper, for défendant Sargent. 

Before TAFT, Circuit Judge, and EICKS, District Judge. 

TAFT, Circuit Judge. This Is a motion by the complalnant, the 
Toledo, Ann Arbor &NOTth Michigan Eailway Company, for a tem- 
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porary injunction, to remain in force pending tMs action, against P, 
M. Arthur, the chief executive of the Brotherhood of Locomotive En- 
gineers, and a défendant herein, to restrain him from issuing, pro- 
mulgating, or continuing in force any rule or order of said brother- 
hood, which shall require or command any employés of any of défend- 
ant railway companies herein to refuse to handle and deliver any 
cars of freiglit in course of transportation from one state to another 
to the complainant, or from refusing to receive and handle cars of 
such freight which hâve been hauled over complainant's road; and 
also from in any way, directly or indirectly, endeavoring to per- 
suade any of the employés of the défendant railway companies 
whose lines connect with the railroad of complainant not to extend 
to said Company the same facilities for interchange of Interstate 
traffic as are extended by said companies to other railway compa- 
nies. A temporary restraining order to this effect was issued by me 
against Arthur ex parte. A hearing has since been had, and the 
question now is whether, on the évidence produced, the order shall 
be continued in force until the final décision of the case. 

The original bill was filed against eight railway companies and 
the superintendents of two of them, and averred that the défendants, 
who were operating lines of railway Connecting with that of the 
complainant company at Toledo, had threatened to refuse to receive 
from and to deliver to the complainant company Interstate freight 
on the ground that their locomotive engineers, who were members 
of the brotherhood, would refuse to haul or handle the same, because 
complainant employed on its Une engineers who were not members 
of the brotherhood; and the bill further averred that if the threat 
was carried ont it would work an irréparable injury to the complain- 
ant, for which damages could not be estimated, and the law afforded 
no adéquate remedy. The prayer of the biU was for an order en- 
joinlng the défendant companies, their employés and servants, from 
refusing to receive and deliver complainant's Interstate freight. A 
temporary order as prayed for was issued by Judge Ricks. An 
amendment to the bill was afterwards flled making two new de- 
fendants, P. M. Arthur and F. P. Sargent. Sargent, it subsequently 
appeared, was a nonresident of the district, and the bill as against 
him was dismissed for want of jurisdiction. As to Arthur, the 
amendment charges that he, as chief of the brotherhood, exercises a 
controUing influence upon its members in ail matters treated by its 
rules and régulations ; that one of its rules requires ail of its members 
in the employ of any railway company, whenever an order to that 
effect shall be given by its said chief offlcer, to refuse to receive, han- 
dle, or carry cars of freight from any other railroad company whose 
employés, members of said association, hâve engaged in a strike; 
that such a strike has been declared against the complainant by the 
members of the brotherhood, with Arthur's consent and approval; 
that Arthur now publicly announces that, unless complainant shall 
eubmit to the demands of its striking employés, he will order the 
rule above stated enforced; that the rule is in direct contravention 
of the interstate commerce law, and is intended to induce the em- 
ployés ot the défendant companies to violate that law and the previ- 
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ous order of this court; and thflt Arthur, with. others, is conspiring to 
tbat end. 

The jurisdiction of tMs court to hear and décide the case made by 
th.e bill cannot be maintained on tbe ground of the diverse citizen- 
Bhip of the parties, for the complainant and at least one of the de- 
fendants are citizens of the same state. If it exista, it must arise 
from the subject-matter of the suit. The bUl invokes the chancery 
powers of this court to protect the complainant in rights which it 
claims under the act of congress passed February 4, 1887, (24 St. at 
Large, p. 379,) known as the "Interstate Commerce Act," and an act 
amending it passed March 2, 1889, (25 St. at Large, p. 855.) Thèse 
acts were passed by congress in the exercise of the power conferred 
on it by the fédéral constitution (article 1, § 8, par. 3) "to regulate 
commerce with foreign nations, among the several states, and with 
the Indian tribes." Counsel for défendant Arthur contend that the 
Interstate commerce law and its amendments are only declaratory of 
the common law, which gave the same rights to complainant, and 
that, thCTefore, this is not a case of fédéral jurisdiction. The original 
jurisdiction of this court extends by act of congress passed August 
13, 1888, (25 St. at Large, p. 433,) to "ail suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum or value of $2,000, and arising 
under the constitution or laws of the United States." The bill makes 
the necessary averment as to the amount in dispute. It is immate- 
rial what rights the complainant would hâve had before the passage 
of the Interstate commerce law. It is sufBcient that congress, in the 
constitutional exercise of powêr, has given the positive sanction of 
fédéral law to the rights secured in the statute, and any case involv- 
ing the enforcement of those rights is a case arising under the law» 
of the United States. 

The Brotherhood of Locomotive Engineers is an association, organ- 
ized in 1863, whose members are locomotive engineers in active serv- 
ice in the United States, Mexico, and the dominion of Canada. Their 
number is 35,000. The engineers engaged with the défendant com- 
panies are most of them members of the brotherhood. The purpose 
of the brotherhood is declared in its constitution to be "more effectu- 
ally to combine the interests of locomotive engineers, to elevate 
their standing as such, and their character as men." Thèse ends 
are sought to be obtained by requiring that every member shall 
be a man of good moral character, of temperate habits, and a loco- 
motive engineer in actual service with a year's expérience, and by 
imposing the penalty of expulsion upon any member guilty of dis- 
graceful conduct or drunkenness, of neglect of duty, of injury to the 
property of the employer, or of endangering the lives of persons. A 
mutual insurance association is supported in connection with the 
brotherhood, in which every member is required to carry a policy, 
and there is an efScient employment bureau for the members. A 
strong and complète organization is maintained for the systematic 
government of the brotherhood, and its rules are well adapted to es- 
tablishing and carrying ont gênerai and local plans with respect to 
the terms of employment of its members. Submission to thèse 
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plans, when once adopted by requisite vote, is required of every 
member on penalty of expulsion. The management of controver- 
sies with employer companies is immediately with a chairman of 
a standing gênerai adjustment committee for tbe particular railroad 
System involved and afterwards with the grand chief. The grand 
chief bas large judicial and executive powers. He is the ultimate 
authority always called in to adjust différences between members 
and their employer, and he is the one to whom appeals are made to 
settle disputes arising between members and subdivisions. He is 
also the head of the Insurance company. 

Early last month the superintendent of complainant company re- 
fused to grant a demand by its engineers for higher wages. After 
some unsuccessful attempts at negotiation, Arthur, who had been 
caUed in, consented to the strike, which had previously been voted 
by two thirds of the brotherhood men in complainant's employ. 
As soon as the men went out on March 7th, Arthur sent to eleven 
chairmen of the gênerai adjustment committees on as many différ- 
ent railroad Systems in Ohio and the neighboring states the foUow- 
ing dispatch: 

"There is a légal strike In force upon the Toledo, Ann Arbor & North 
Mlchlgan RailroaJ. See that tlie men on your road comply with the laws of 
th9 brotherhood. Notify your gênerai manager." 

A "légal" strike, in brotherhood parlance, means one consented to 
by the grand chief. His consent is necessary, under the rules of 
the order, to entitle the men thus out of employment to the three 
months' pay allowed to striklng members. Ajthur admits that the 
particular law to which he referred in this dispatch was one adopt- 
ed by the brotherhood at Denver three years ago, but which is not 
published in the printed copy of the constitution and by-lawa. It is 
asfollows; 

"Twelfth. That hereafter, when an Issue has been sustalned by the grand 
chief, and carried into effect by the B. of L. E., it shall be recognlzed as a 
violation of obligation for a member of the Brotherhood of Locomotive Engi- 
neers Association who may be employ ed on a railroad running in connection 
with or adjacent to said road, to handle the property belonging to said rail- 
road or System in any way that may beneflt said company in which the B. of 
L. E. is at issue untll the grievance or issue of whatever nature or Idnd has 
been amicably sattled." 

It is quite clear from the évidence that "a violation of obligation" 
is the highest offense of which a member can be guilty, and merits 
expulsion. In obédience to Artbur's direction, it appears that sev- 
eral gênerai managers were notifled of the intention to enforce the 
rule. Watson, the chairman of the adjustment committee on the 
Lake Shore System, sent the gênerai manager of that system the 
following telegram: 

"We ask you, in the interests of peace and harmony, not to ask your engi- 
neers to handle Toledo, Ann Arbor & North Michigan freight business after 6 
o'clock, March 8, as the engineers and firemen of said road go out on a 
strike." 

Through the intervention of the Ohio labor commissioner, William 
Kirkby, negotiations for an adjustment began between Arthur and 
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tlie local brotherhood committee on the oûe side and'tlie ebmplain- 
ant on the otlier. Kirkby refused to take part until the embargo 
laid on complainant's freight was raised. Accordinèly, otl March 
llth, in Arthur's absence, Ma assistant sent in Arthur's name the 
foUovring dispatch to chairraen of adjustment committees: 

"Pendlng négotlations with thé président of the Toledo & Ann Arbor road, 
resolution twelve, page forty-flve, of ritual is suspended. In case negotlatlona 
fall, you wlll be promptly notlfled." 

Arthur says that he.did not know of this dispatch when sent, 
but that he subsequently approved it. On March 13th, as a resuit 
of the negotiations referred to in the telegrani of March llth, the 
following paper was signed by Arthur and others for the striking 
engineérs: 

*'We, the undcrBlgned, late employés of the motive power department of the 
Toledp & Ann Arbor Rallroad, hâve authorized our chlef executive offlcers to . 
wlthdraw thè embargo against Connecting roads. Should we be relnstated, wo 
heroby agrée each for hlmself to submlt to William Kirkby, railroad commis- 
sioner, as our représentative in ail matters of grievances touchlng orders issued 
by officiais, with authority to confer with Gov. Ashley, président of the Toledo 
& Ann Arbor Railroad, and we hereby agrée to abide by thelr concurrent dé- 
cision. Thlis will also include the retum of the men wlthout préjudice, and the 
rates of pay tp be agreed upon." . 

A schedule of wages was agreed upon, but the negotiations were 
subsequently broken off because the striking engiaeers refused to 
consent to a requirement that applications in writing should be 
made for employaient by each one of their number. Thereupon, 
on March 16th, Arthur sent to the committee chainnen the following 
dispatch: 

"AU efforts to effect an honorable settlement of the grievances of the engi- 
neérs and firemen on the Toledo, Ann Arbor & North Michlgan Railroad hâve 
faJIed. See that your men comply with the laws of the brotherhood. Notify 
your genenil manager." 

The resuit of this was that engineérs, members of the brother- 
hood, did refuse to handle complainant's freight on Connecting Unes 
for a short time, and in several instances quit the Service rather 
than do so. On the 17th of March the temporajy restraining order 
issued by me, and above referred to, was served on Arthur. He was 
therein commanded to rescind any order he might hâve promulgated 
to engineérs on Connecting lines to refuse to handle complainant's 
freight. Under advice of counsel he obeyed, and sent a dispatch 
to committee chainnen rescinding his previohs dispatch of March 
16th. This had the eflfect to lift the "embargo," so called. 

The resuit of this évidence is that the memberS of the Brother- 
hood of Locomotive Engineérs hâve by the adoption of rule 12 made 
an agreement among themselves that whenever any of their com- 
rades, with the consent of Arthur, leave the employ of one company, 
■because the terms of employment are unsatisfactory, the members 
employed by companies operating Connecting lines will inflict an in- 
jury on the first company by preventing, as far as possible, the first 
company from doing any business as a common carrier, involving the 
interchange of freight with Connecting lines. The engineérs of the 
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Connecting liJies are to effect thîs purpose — ^Firstj hj refuaing to 
handlé the f reight of thé oflfending company, and, second, if necessary, 
by quitting the serrlce to avoid handling it, in order that tlie Connect- 
ing companîés, by fear of tbe evil effect of a strike upon tlieir own 
business, will be compelled to join with-their engineers in a refusai 
to liandle tite offending company's freigkt and inflict ttie injury 
whicb is the main purpose of the combination. In this connection 
should be ûoted, in Arthur's telegrams of March 7th and 16th, direct- 
ing the enforcement of rule 12, the signiflcance of the sentence, 
"Notify your gênerai managerj" and the language of Watson's dis- 
patch to the gênerai manager, of the Lake Shore System. Thèse 
notifications were thxeats to the Connecting companies, which it was 
hoped would lead them to assist in injuring the complainant com- 
pany. No such notice was thought necessary when rule 12 was 
suspended. 

ïlnle No, 12 is not operative until a strike has been declared 
with the consent of Arthur. Arthur states that there is nothiug in 
the rules requiring him to communicate with the committee chair- 
men as he did, and that the rule would exécute itself. But it is 
obvions that, as under the rule he must déclare a strike "légal" be- 
fore its conséquences foUow, he ia the person upon whom devolves 
the task of authoritatively advising the rest of the brotherhood, 
through their immédiate chairmen, that the time has come for the 
enforcement of the rule and the injury of the offending company. 
That he and the members of the brotherhood recognize this as a 
necessity is clear from the évidence of Watson, and what actually 
occurred hère. On March 8th the rule was eiiforced by his order. 
On March Hth the rule was suspended by an order issued in his 
name. On March 16th the rule was àgain enforced by télégraphie 
order from him, and upon March 18th the enforcement of the rule 
was again suspended. Arthur says that neither he nor his assistant 
had power under the constitution and by-laws of the brotherhood to 
suspend the enforcement of rule 12, and that the dispatch of March 
llth doing so was an imconstitutional assumption of power on his 
part We are not called upon to construe the constitution and 
laws of the brotherhood except so far as they reflect on the actual 
power exercised by Arthur in the enforcement of rule 12. It suf- 
flces to say that so much of the goveming law of the brotherhood 
as we hâve seen invests Arthur with wide powers, and a great influ- 
ence over the actions of his subordinates and the brotherhood mem- 
bers, and that in the practical exercise of power he has twice both 
directed and suspended the enforcement of rule 12. 

It wUl be convenient, in discussing the question whether any relief 
can properly be given to complainant against Arthur, to consider 
rule 12 and the acts done, or to be done, in pursuance thereof — 
First, in the light of the criminal law; second, with référence to 
their character as civil wrongs; and, third, with référence to the 
remédies which a court of equity may aflord against them. 

1. The complainant and défendant companies are common car- 
riers, subject to the provisions of the interstate commerce act, and 
the business exchaaiged between them is averred by the bill to be 
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flegtply ail Interstate freight The second jpataèrâ^E ot thethlrd 
«ection of thè àct proTides that-— 

*ïlî &inmon carriers stibject to thè proTlslons of thisactrShM, acoordlng to 
their respective powers, afford ail reasonable, proper, an^ e^tiai facillties for 
the intercliange of traffle between tlieir respective llnés, and for the recelvlng, 
f orwAirdlng, and dellvery of passengers and property to and frotn tlieir several 
Unes and those Connecting iberewitti, and shall not discrlminate in their rates 
and charges between sucb Connecting lînes." 24 St. at Large, p. 379. 

In view of the foregoing section, It needs no argument to demon- 
strate that one common carrier is éxpressly required by the Inter- 
state commerce act to freely interchange Interstate freight with an- 
other when their lines connect. 

Section 10 of the act, as amended, (25 St at Large, p. 855,) pro- 
vides that — 

"Any common carrier subject to the provisions of this ,açt, or, when such 
common carrier Is a corporation, any director or offlcer thereof , or any 
recelvçr, trustée, or lessee, agent, or person acting foror employed by such 
corporation, who alone or with any other corporation, company, person, or 
party, • • • shall willfully omit or fall to do any act, matter, or thing 
in thlS respect required to^ be done, or shall cause or wiUlngly sufCer or permi» 
any act, matter, or thhig, so directed or required by thls act to be done, not 
to be done, or shall aid or abet such omission or faUure, • • • shaU be 
deemed guilty of a misdemeanor, and shall, upon conviction thereof in any 
district court of the United States wlthln the jurisdiction of which such 
offense was commltted, be subject to a fine of not exceedlng $5,000." 

By the foregoing section, a common carrier which is not a corfjo- 
ration is made liable criminally for violations of the Interstate com- 
merce law. But when lie carrier is a corporation and violâtes the 
law, not the corporation, but its offlcers, agents, and persons acting 
for or employed by it who willfuUy do the wtongful work, are made 
liable. In re Peasley, 44 Fed. Kep. 271. The corporation is made 
civilly liable under section 8. As every locomotive engineer of the 
défendant companies is â "person employed by" a common carrier 
corporation subject to the provisions of the Interstate commerce law, 
he is guilty of the offense described, and subject to the penalty im- 
posed by section 10, if he, while acting as engineer for his corpora- 
tion, refuses to handle Interstate freight for the complainant, and 
thereby, in his discharge of a function of the company, wlUfully 
omlts to do an act required by the law to be done; and it is immate- 
rial whether what he does or fails to do in violation of the statute 
is with or without the orders of his principal. U. S. v. Tozer, 37 
Fed. Eep. 635. 

Arthur and ail the members of the brotherhood engaged In en- 
forcing rule 12, and in thereby aiding and abetting every such en- 
gineer to violate the section, are equally guUty with him as princi- 
pals, (U. S. V. Snyder, 14 Fed. Rep. 554;) and they are thereby also 
guilty of conspiring to commit an offense against the United States, 
and subject to the penalties of section 5440, Eev. St., (U. S. v. Ste- 
vens, 44 Fed. Eep. 132.) 

But suppose that thls view of section 10 is erroneous, and that 
the words, "person acting for or employed by such corporation," 
ref er only to its managing oflElcer or agent, the enf orcement of rolè 
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12, with its évident purpose, would stîll be a \dolation of law; for 
even then it is quite clear that any one, though not an offlcer or 
agent, successfully aiding, abetting, or procuring such. officer or agent 
to violate tbe section, would be punishable tinder it as a principal. 
Thus, in U. S. v. Snyder, 14 Fed. Rep. 554, under a statute making it 
a crime for a postmaster to render a false report to the government 
of Lis receipts, one who aided, abetted, and procured a postmaster 
to send such a report was found guilty as principal of yiolating the 
statuts, and the conviction was sustained by Judges McCrary and 
Nelson, in an opinion citing authorities fuUy justifying their conclu- 
sion. It is therefore évident that Arthur and the other members of 
the brotherhood, if successful in procuring the managing officers of 
the défendant companies to refuse to h-andle Interstate freight from 
complainant company, would be guilty of violating section 10, and 
punishable as principals thereunder. 
Section 5440, Rev. St., provides that — 

"If two or more persons conspire * • * to commit any offense agalnst 
the United States, * • • and one or more parties do any act to effect the 
object of the conspiracy, ail the parties to such conspiracy shall be Uable to a 
penalty of not more than $10,000, or to Imprisonment for not more than two 
years, or to both fine and imprisonment, In the discrétion of the court." 

AU persons combining to carry out rule 12 of the brotherhood 
against the complainant company, if any one of them does an act 
in furtherance of the combination, are punishable under the fore- 
going section. This is true, because, as already shown, the object 
of the conspiracy is to induce, procure, and compel the managing offi- 
cers of the défendant companies to refuse equal facilities to the 
complainant for the interchange of Interstate freight, which, as 
we hâve seen, is an offense against the United States by virtue 
of section 10, above quoted. For Arthur to send word to the com- 
mittee chairmen to direct the men to refuse to handle interstate 
freight of complainant, and to notify the managing ofiicers of the 
défendant companies with the intention of procuring them to do so, 
ail in çxecution of rule 12, is an act in furtherance of the conspir- 
acy to procure the managing offlcers of the défendant companies to 
commit a crime, and subjects him and ail conspiring with him to the 
penalties of section 5440, Rev. St. Again, for the men, in further- 
ance of rule 12, either to refuse to handle the freight or to threaten 
to quit, or actually to quit, in order to procure or induce the offlcers 
of the défendant companies to violate the provisions of the interstate 
commerce law, would constitute acts in furtherance of the conspir- 
acy, and would render them also liable to the penalty of the same 
section. 

But it is said that it cannot be unlawful for an employé either to 
threaten to quit or actually to quit the service when not in violation 
of his contract, because a man has the inaliénable right to bestow 
his labor where he wïll, and to wlthhold his labor as he wiU. Gen- 
eraUy speaking, this is true, but not absolutely. If he uses the 
beneflt which his labor is or will be to another, by threatening to 
wlthhold it or agreeing to bestow it, or by actually withholding it 
or bestowing it, for the purpose of inducing, procuring, or compel- 
v.64j'.no.5— -47 
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ling that other to coQunit an ,iuilawf ul or <a-iminal act, the withliold- 
ing or bestowing of Ms labor f or such a purpose is itself an unlaw- 
ful and criminal act The same tMng is Ixue with regard to the 
exercise of the right of property. A man has the right to give or 
sell his property where he will, but if he give or sell it, or ref xise to 
give or eell it, as a means of inducing or compelling another to com- 
mit an unlawf ul act^ his givlng or selling it or refusai to do ao i» 
itself nnlavpfuL 

Herein is found the diÉference between the act of the employés 
of the complainant eompany in combining to withhold the beneflt of 
their labor from it and the act of the employés of the défendant 
compailies in combining to withhold their labor from them; that 
is, the différence between the strike and the boycott. The one 
combination, so far as its character is ^own in the évidence, was 
lawful, because it was for the lawful purpose of selling the labor 
of those engaged in it for the highest priée obtainable, and on the 
best terms. The probable inconvenience or loss which its employés 
might impose on the complainant eompany by withholding their 
iabor woiid, under ordinary circumstances, be a legitimate means 
available to them for inducing a compliance with their demanda. 
But the employés of défendant companies are not dissatisfled with 
the terms of their employment. So far as appears, those terms 
work a mutual benefit to employer and employed. What the em- 
ployés threaten to do is to deprive the défendant companies of the 
beneflt thus accruing from their labor, in order to induce, procure, 
and compel the companies and their managing ofiflcers to consent to 
do a criminal and unlawful injury to the complainant. Neither law 
nor morals can give a man the right to labor or withhold his labor 
for such a purpose. 

It may be noted, in passing, that the enforcement of rule 12 pré- 
sents a much stronger case of Ulegality than the ordinary boycott. 
As usually understood, a boycott is a combination of many to cause 
a loss to one person by coercing others, against their will, to with- 
draw from hlm their bénéficiai business intercourse, through threats 
that, unless those others do so, the many will cause similar loss to 
them. Ordinarily, when such a combination of persons does not 
use violence, actual or threatened, to accomplish their purpose, it 
is difiQcult to point out with cleamess the illégal means or end 
which makes tiie combination an unlawful conspiracy; for it is 
generally lawful for the combiners to withdraw their intercourse 
and its benefits from any person, and to announce their intention 
of doing so, and it is equally lawful for the others, of their own 
motion, to do that which the combiners seek to compel them to do. 
Such combinations are said to be unlawful conspiracies, though the 
acts in themselves and considered singly are innocent, when the acts 
are done with malice, i. e. with the intention to injure another with- 
but lawful excuse. See the judgment of Lord justice Bowen in 
Steamship Co. v. McGregor, 23 Q. B. Div. 598; Temperton v. 
Eussell [1893] 1 Q. B. 715; Walker v. Cronin, 107 Mass. 555; Casey 
V. Typographical Union, 45 Fed. Rep. 135; Old Dominion Steam- 
ship Co, T. McKenna, 80 Ped. Rep. 48; State v, Glidden, 55 Gonn. 
76, 8 Atl. Rep. 890; State v. Stewart, 69 Vt 273, S Atl. Eep. 559; 
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Crump T. Com., 84 Va. ^27, 6 S. É. Bep. 620; State r. Donaldson, 32 
N. J. Law, 151 ; Carew v, Eutlierford, 106 'Mass. 1 ; îloores v. Brick- 
layers' Union, 23 Wkly. Law Bul. 48. But in thé case at bar, although. 
malice is certainly présent, the illegality of the combination doea 
not consist alone in that, for botli the means taken by tbe combina- 
ifion and its object are direct violations of botb the civil and the 
criminal law as embodied in a positive statute. Surely it cannot be 
doubted that such a combination is within the définition of an un- 
lawful conspiracy, recognized ahd adopted by the suprême court of 
the United States in Pettibone v. U. S., (decided March 6, 1893,) 13 
Sup. et. Eep. 542, to wit: "A combination of two or more persons 
by concerted action to accomplish a criminal or unlawful purpose, 
or some purpose, not in itself criminal or unlawful, by criminal or 
unlawful means." 

We hâve thus considered with some care the criminal character 
of rule 12 and its enforcement, not only because, as will presently 
be seen, it assists in determining the civil liabÙities which grow 
out of them, but also, because we wish to make plain, if we can, 
to the intelligent and generally law-abiding men who compose the 
Brotherhood of Locomotive Engineers, as well as to their usually 
conservative chief officer, what we cannot believe they appreciate, 
that, notwithstanding their perfect organization, and their chari- 
table, tempérance, and other elevating and most useful purposes, 
the existence and enforcement of rule 12, under their organic law, 
make the whole brotherhood a criminal conspiracy against the laws 
of their country. 

2. We now come to the character of rule 12, and its enforcement 
as a civil wrong to complainant. Lord Justice Fry said in the case 
of Steamship Co. v. McOregor, 23 Q. B. Div, 598, 624: 

"I cannot doubt that whenever persons enter into an indlctable conspiracy, 
and that agreement is carried Into exécution by the cdnsptrators by meana 
of an unlawful act or acts which produce private injury to some person, that 
person has a cause of action against the consplrators." 

See, also, Buffalo Lubricating Oil Co. v. Standard 011 Co., 106 K 
Y. 669, 12 N. E. Rep. 825; Steamship Co. v. McKenna, 30 Fed. Rep. 
48; Carew v. Rutherford, 106 Mass. 1; and Moores v. Bricklayers' 
Union, 23 Wkly. Law Bul. 48, 

Under the principle above stated, Arthur and ail the members of 
the brotherhood engaged in causing loss to the complainant are 
liable for any actual loss inflicted in pursuance of their conspiracy. 
The gist of any such action must be not in the combination or con- 
spiracy, but in the actual loss occasioned thereby. No civil liability 
arises simply because of the rule 12, or its attempted enforcement, 
unless injury is done. OrdinarUy the only difiference between the 
civil liability for acts in pursuance of a conspiracy and for acts of 
the same character done by a single person is in the greater proba- 
bility that such acts when done by many in a combination will cause 
injury. If a single engineer of one of défendant companies, act- 
ing Edone, and with intent to injure the complainant, should cause 
the complainant loss by refusing to haridle its Interstate freight, 
complainant could maintain a right of action against him for dam- 
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The refusai on hls part would be a wrongM and illégal act 
onder the interstate commerce law, and, as said bj Lord Justice 
Brett in Bowen v. Hall, 6 Q. B. Div. 333, 337: "WlieneTer a 
man does an act wMcli in law and in fact is an nnlawful act, 
and such an act as may, as a natural and probable conséquence 
of it, produce injurj to another, and wh.ich in the particular 
case does produce such. an in jury, an action on the case will lie." 
And so, if a single engineer, with intent to injure complainant, couM, 
by thyeatening to quit or by actually quitting for the purpose, pro- 
cure or induce the défendant company, in whose employ he is, 
to inflyict a loss upon complainant by unlawfuUy refusing to in- 
terchange interstate freight, complainant could hold him civilly 
liable for the loss. By section 8 of the interstate commerce law 
the complainant is expressly given a cause of action in damages 
against a^y Connecting common carrier company for such a loss, 
and it is clear upon the authorities that any one intentionally pro- 
curing ttè Connecting company to inflict such loss would be equally 
iiable. ïiius in Walker v. Cronin,, 107 Mass. 555, the suprême 
judicial court of that state sustained an action for damages by the 
plaintiff, who was a shoe manufacturer, against the défendant, for 
inducing plaintiff's employés to break their contracts of service 
with Mm to his injury. In Lumley y. Gye, 2 El. & Bl. 216, it 
was held that the plaintiff could recover damages from the défend- 
ant for procuring a third pérson, with whom the plaintiff had made 
a contracta to break the contract, when such procuring was with 
the intention of injuring the plaintiff. The same principle was 
announced ifli Bowen v* Hall, 6 Q..B. Div. 333, 337, and has since been 
followed in other cases, and, the doctrine has been applied, even 
where tieré was not a binding cçntract, but only the probability that 
one, though not binding, would be performed. See Rice v. Manley, 
66 N. Y. 82, and Benton v. Pratt, 2 Wend. 385. If a person, with 
rights secared by a contract, may, in case of loss, recover damages 
from one not a party to the contract, who, with latent to injure 
him, induçes a breach of it, a fortiori can one whose rights are se- 
cured by,„statute recover damages from a person who, with intent 
to injure him^, procures the violation of those rights by another, 
and causes loss. The diflQculty in supposing or statlug any civil lia- 
bility when the acts we hâve been discussing are done by a single 
engineer is in the improbability that either by singly refusing to han- 
dle the freight he could cause any injury to complainant, or Tay singly 
threatening to quit, or by quitting, he could procure his company 
to do so. But when we suppose that ail, or nearly ail, the engineers 
on the eight différent défendant companies combine with their 
chief to do thèse unlawful acts for the purpose of injuring complain- 
ant, the intended loss becomes not only probable, but inévitable. 

3. Having thus shown that Arthur and ail the members of the 
brotherhood with him,; conspiring by enforcing rule 12 to injure 
complainant, will be liable in damages to complainant for any losa 
they may thereby occasion, the question remains, can equity af- 
ford any relief by prellminaiy injunction to prevent the loss? 

Wê âtiall be assisted în answering the question by considering, 
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flrst, what the court may do by injunction against the défendant 
companies and against the engineers, under the averment of the bill 
that the défendant companies threaten to refuse to interchange 
f reight with complainant because of the refusai of their engineers 
to handle it. 

The oflQce of a preliminary injunction is to préserve the status 
que until, upon final hearing, the court may grant full relief. 
Generally this can be accomplished by an injunction prohibitory in 
form, but it sometimes happens that the status quo is a condition 
not of rest, but of action, and the condition of rest is exactly 
what will inflict the irréparable injury upon complainant, which 
he appeals to a court of equity to protect him from. In such a case 
courts of equity issue mandatory writs before the case is heard on 
its merits. Eobinson v. Lord Bvron, 1 Brown, Ch. 588; Lane v. 
Newdigate, 10 Ves. 192; Hervev r. Smith, 1 Kay & J. 392; Beadel v; 
Perry, L. E. 3 Eq. 465; London & N. W. Ky. Co. v. Lancashire & Y. 
Ry. Co., L. E. 4 Eq. 174; Whitecar v. Michenor, 37 N. J. Eq. 6; Broome 
V. Téléphone Co., 42 N. J. Eq. 141, 7 Atl. Eep. 851. 

Now, the normal condition — ^the status quo — ^between Connecting 
common carriers under the interstate commerce law is a continu- 
ons passage of freight backward and forward between them, which 
each carrier has a right to enjoy without interruption, exactly as 
riparian owners hâve a right to the continuons flow of the stream 
without obstruction. Since Lord Thurlow's time the preliminary 
mandatory injunction has been used to remove obstructions and 
keep clear the stream. Eobinson v. Lord Byron, 1 Brown, Ch. 588; 
Lane v. Newdigate, 10 Ves. 192. So an obstruction to the flow of 
interstate freight must be preliminarily enjoined, even though it re- 
quires a mandatory injunction. The quasi public nature of the duty 
to be performed by the common carriers and the irréparable charac- 
ter of the injury likely to resuit are ample grounds for this. The in- 
terstate commerce law recognizes the necessity for such a remedy^ 
for in summary equity proceedings at the instance of the interstate 
commerce commission, provided by section 16, as amended in 1889; 
express power to issue injunctions, mandatory or otherwise, to pre- 
vent violations of the orders of the commission, is given to circuit 
courts. In addition to that, a remedy by mandamus in the district 
and circuit courts is given to an interested person to compel compli- 
ance by the common carrier with the provisions of the act. As this 
latter proceeding is denominated "cumulative" in the statute, it does 
not prevent the remedy by injunction, nor would it, in any event, be- 
cause the inadequacy of the légal remedy which justifies équitable 
intervention by injunction is only the inadequacy of a recovery iu 
damages by action at law. Attorney General v. Mid Kent Ey. Co., 
L. R. 3 Ch. App. 100. 

As against the défendant companies the complainant is, there- 
fore, clearly entitled to a preliminary mandatory injunction to 
compel them, pending the hearing, to discharge the duties im- 
posed by the interstate commerce law, and to exchange with com- 
plainant interstate freight. This was expressly decided by Judge 
Love of the lowa district in a well-considered opinion in the case 



of Chicago, B. & Q. Ey. Cc). t. Burlington, C. E. & N; Ey. Co., 84 Fed. 
Eep. 481. And in analogûus caaes, wliere it bas been sought to en- 
fprfle.tàe conunon-law obligation of a' common carrier, the prelim- 
iflaiy mandatory injunction bas frequentiy issued. Thus, in the case 
of Coe V. Eailroad Co., 3 Fed. Eep. 775, Judge Baxter issued a pre- 
liminaiy mandatory injunction to compel tbe défendant railroad Com- 
pany to deliver and receive cattle at a particular cattle yard. See, 
also, Chicago & A. Ey. Co. v. New York, L. E. & W. Ey. Co., 24 Fed. 
Eep. 516; WolTerbampton & W. Ey. Co. t. London & N. W. Ey. Co., 
L. B. 16 Eq. 433; Denvér & N. O. E. Co. t. Atchison, T. & S. F. E. 
Go., 15 Fed. Eep. 650; Scofleld v. Eailway Co., 43 Obio St 571, 3 N. 
E. Eep. 907. 

If a preliminary mandatory injunction may issue against the 
défendant companies to prevent irréparable injury, it may certainly 
issue against tibteir ofScers, agents, employés, and servants. Tbis ia 
the usual form of the Writ of injunction to prevent a trespass, 
a nuisance, waste, or otber inéquitable act. Mr. Kerr says, in his 
work on Injunctions, (Ist Ed., p. 559 :) 

"Though an Injunction restralning the act complained of Is clalmed against 
the défendant alone, the order will, if necessary, be extended to hls servants, 
workmen, and agents; and it Is of course to Insert thèse words." 

Fost. Fed. Pr. (Ist Ed.) 234; 2 Daniell, Ch. Pr. (5th Amer. Ed.) 
1673; Seton, Decrees, (4th Ed.) 173; Lord Wellesley v. Earl of 
Momington, 11 Beav. 180; Hodson v. Coppard, 29 Beav. 4; Mexican 
Ore Co. V. Guadalupe Min. Co., 47 Fed. Eep. 351, 356. 

The necessity for inserting tbe words in the injunction issued 
against tbe défendant companies in tbe présent case was made 
apparent by the averment of the bill tbat they bad threatened to 
refuse to handle eomplainant'e freight beeause of the unwUlingneaa 
of their engineers to handle it. Mandatory, as well as probibitory, 
injunctions bave frequently been made to run against tbe défendant, 
bis agents, servants, and workmen. In Smith v. Smith, L. E. 20 
Eq. 500, Sir George Jessel, M. E., issued a mandatory injunction 
requiring the défendant to take down a wall which obstructed the 
light, and tbat injunction ran against tbe défendant, bis contractors, 
builders, agents, and workmen. See Seton, Decrees, (Heard's Ist 
Amer. Éd. from 4th Eng. Ed.) 89. A similar mandatory decree 
was entered against the défendant, bis servants, etc., for permit- 
ting an obstruction of the flow of water in a stream to continue on 
his lands. Seton, Decrees, 103 ; Ivimey v. Stocker, L. E. 1 Ch. App. 
396. 

Tbis form of injunction against a corporation is generally nec- 
essary in order to enable tbe court to enforce Its writ. A corpora- 
tion acts only througb its ofificers and employés, and it is tbrough 
them only tbat its action can be restrained or compelled. While 
doing the work of the company, the employé is the company, and, 
having notice of a mandate from a court of compétent jurisdiction 
as to how tbat work must be doue, be must in bis work obey tbe 
mandate. Especially is tbis true witb respect to employés of com- 
mon carrier corporations subject to the Interstate commerce law. 
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They are fully identified with their employer in the discharge of 
its public f unctions. When doing the work of the corporation, they 
are made criminally liable for disobeying the commands of the law 
to the corporation- Nor ig it an objection to granting complainant 
this équitable relief dlrectly against the servants of défendant com- 
panies that the latter will be bound under the mandate of the 
court to discharge servants refusing to obey the law and the order 
of the court The complainant is not required to await this action 
on the part of the défendant companies, or to suffer the delay which 
a refusai by the servants may entaU. Such a refusai will be no dé- 
fense to the défendant companies, (Chicago, B. & Q. Ky. Co. v. Bur- 
lington, C. E. & N. Ey. Co., 34 Fed. Eep. 481,) but this is far from 
saying that the court may not, in complainant's interest, direct its 
process at once against ail assuming to act for défendant companies 
in their business. Nor is the mandatory injunction against iJie en- 
gineers an enforced spécifie performance of personal service. It is 
only an order restraining them, if they assume to do the work of the 
défendant companies, from doing it in a way which will Adolate not 
only the rights of the complainant, but also the order of the court 
made against their employers to préserve those rights. 

They may avoid obédience to the injunction by actuaJly ceas- 
ing to be employés of the company; otherwise the injunction 
would be, in effect, an order on them to remain in the service of the 
company, and no such order was ever, so far as the authorities 
show, issued by a court of equity. It is true that, if they quit 
the service of the company in exécution of rule 12, in order 
to procure or compel défendant companies to injure the complain- 
ant company, they are doing an unlawful act, rendering them- 
selves liable in damages to the complainant if any injury is thereby 
inflicted, and that they may be incurring a criminal penalty, 
as already explained, but, no matter how inadéquate the remedy at 
law, the arm of a court of equity cannot be extended by mandatory 
injunction to compel the enforcement of personal service as against 
either the employer or the employed. Stocker v. Brockelbank, 3 
Macn. & G. 250; Johnson v. Railroad Co., 3 De Gex, M. & G. 914; 
Pickering v. Bishop of Ely, 2 Younge & C. Ch. 249 ; Lumley v. Wag- 
ner, 1 De Gex, M. & G. 604. The reason is obvious. It would be 
impracticable to enforce the relation of master and servant against 
the will of either. Especially is this true in the case of railway 
engîneers, where nothing but the most painstaking and devoted at- 
tention on the part of the employé wUl secure a proper discharge of 
his responsible duties; and it would even seem to be against public 
policy to expose the lives of the traveling public and the property 
of the shipping public to the danger which might arise from the en- 
forced and unwilling performance of so délicate a service. 

We flnally reach the question whether Arthur can be enjoined 
from ordering the engineers to carry out rule 12. That he intends 
to enforce the rule, if not enjoined, is not denied. If, as we hâve 
seen, the injury intended is of such a character that the court may is- 
sue its mandatory injunction against the engineers to prevent them 
from inflicting it, Arthur may certainly be restrained by prohibitory 
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ïnjunction from ordering ti.em to inflict it Arthur's order, if îssued, 
wili be obeyed, because the penalty of disobedience is expulsion 
fi'oîa the brotberîiood. The inany engineers who serve the défendant 
oompanies will refuse to handle the complainant's frèight. The de- 
fendant companies will probably be coerced thereby to refuse com- 
plaihant'è freight, for the bill avers that they hâve threatened to do 
so. The interstatë business of complainant will be interrupted and 
interfered vi^ith, at every hour of the day, and at every point within 
a radius of many mUes, and ail because of Arthur's order. The in- 
jury will be irréparable, and a judgment for damages at law will be 
wholly inadéquate. The authorities leave no doubt that in such a 
case ah injunction "will issue against the stranger who thus intermed- 
dles, and harasses complainant's business. In Sherry v. Perkins, 
147 Mass. 212, 17 N. E. Eep. 307, the officers of a trade union 
were enjoined by the suprême judicial court of Massachusetts from 
dlsplaying in front of plaintifiE's promises a banner announcing a 
strike, and requesting workmen to stay away. This was said to 
cause an injury of such a continuing character as to make it a nui- 
sance. So, in Spinning Co. v. Biley, L. E. 6 Eq. 551, a case presenting 
facts exactly like those in Sherry v. Perkins, an injunction was al- 
lowed. In Casey v. Typographical Union, 45 Fed. Eep. 135, Judge 
sage granted an injunction against the members of a typographical 
union who had instituted a boycott against a newspaper, and who 
were attempting to drive away business from it by threatening ita 
sûbscribers and advertisers to boycott them in case they continued 
their patronage. In Emack v. Kane, 34 Fed. Eep. 47, Judge Blodg- 
ett granted an injunction against persons who, by threatening in- 
frîngemènt sùits, without any intention of bringing them, were at- 
tempting to interfère with plaintifif's enjoyment of Ms lawful patent. 
And in Cœur D'Alêne Consol. & Min. Oo. v. Miners' Union, 51 Fed- 
Rep. 260, Judge Beatty enjoined the members of a union from in- 
timidatiiig plainttff's workmen, and thereby preventing them from 
continuing in its employ. Arthur's proposed invasion of complain- 
ant's rights, in the means to be employed, and the character of the in- 
jury inteûded, is quite like the wrongs enjoined in the cases just cited. 
It wpuld seem from the foregoing authorities that we may enjoin Ar- 
thur from directing the engineers to quit work, for the purpose of 
coercing the défendant companies to violate the law and complain- 
ant's rights. Though we cannot enjoin the engineers from unlaw- 
fuUy quitting, it does not foUow that we may not enjoin Arthur from 
ordering them to do so. An injunction in this form, however, has 
not been asked, and we need not décide the question. 

The rule that equity will not enjoin a crime has hère no application. 
The authorities where the rule is thus stated are cases where the in- 
jury about to be caused was to the public alone, and where the only 
proper remedy, therefore, was by criminal proceedings. When an 
irréparable and continuing unlawful injury is threatened to privafce 
property and business rights, equity will generally enjoin on behali 
of the person whose rights are to be invaded, even though an indict- 
ment on behalf of the public will also lie. ' See the cases cited in seo- 
tion 20 Of High on Injunctions. 
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We have tlius far considered tlie right of tlie complainant to an in- 
junction in an independent suit against Arthur. But the case, as 
presented to this court, is far stronger. Hère a mandatory writ was 
actually issued against the défendant railroad companies and their 
employés, restraining them from refusing to interchange with com- 
plainant interstate freight. Subsequently Arthur was made a de- 
fendant by amendment to the bill, which advised the court that he, 
as the chief of an unlawful conspiracy to injure the complainant 
by destroying its interstate business, had just issued, or was about 
to issue, an order to the engineers in the employ of the défendant 
companies not to handle complainant's freight, and that, if issued, 
Arthur 's order was more likely to be obeyed than the injunction 
of the court then in force. Is it possible that, in such a case, a 
court of equity must remit the complainant to an action at law 
for the injuries which Arthur's unlawful order will certainly cause, 
and that the court must await in silence the defeat of its own in- 
junction? The putting of the question answers it. It is the duty 
of the court promptly to prevent, at ail hazards, the probable ob- 
struction to its main injunction, by auxiliary injunctive process, 
and, if such obstruction has actually been interposed, to remove 
it by the same means. On this ground the court was fuUy justifled 
in restraining Arthur, as it did, from continuing in force any order 
he might have issued in conflict with the préviens order of the court. 
This was mandatory, but it was necessary to secure the enforce- 
ment of the court's préviens order, and to préserve the status quo. 
Had the order of Arthur, then in force, been allowed to continue, 
future équitable relief would have been unavailing. A rescission 
of the order could work injury to no one. Mandatory injunctions 
issue under such circumstances. Mr. High states the rule as fol- 
io ws, in his work on Injunctions, (section 2:) 

"And when there is a willful and unlawful invasion of plalntllï's light, 
against his prétest and remonstranca, the injmy being a continuing one, a 
mandatory injunction may ls?ue in the first instance." 

See Kobinson v. Lord Byron, 1 Brown, Ch. 588; Hervey v. Smith, 1 
Kay & J. 392; Lane v. Newdigate, 10 Ves. 192; Whitecar v. Miche- 
nor, 37 N. J. Eq. 6; Broome v. Telegraph Co., 42 N. J. Eq. 141, 7 Atl. 
Eep. 851; Beadel v. Perry, L. E. 3 Eq. 465; London & N. Ey. Co. v. 
Lancashire & Y. Ey. Co., L. E. 4 Eq. 174. 

Arthur says that, when he sent out his télégraphie instructions 
to the members of the brotherhood on March 16th, he had no knowl- 
edge of the injunction of this court against défendant companies 
and their employés issued on the llth. This is surprising, in view 
of the interest he had in the subject and the wide publicity given to 
the injunction. His knowledge of the injunction would be quite 
material in a proceeding against him for contempt, or in a crîminal 
prosecution of him for conspiring to defeat the administration 
of justice in the United States courts, (Pettibone v. U. S., ubi supra;) 
but it was not material hère. The fact that his order actually 
nullifled the order of the court, and was continuing to do so, was 
enough to justify the court in compelling him to rescind it. 

The temporary injunction will be allowed, as prayed for. 
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BCOLEDO, A. A. & N. M. EY. CO. v. PBNNSYL VANIA 00. et al. 

(Circuit Court, N. D. OMo, W. D. March 25, 1893.) 

No. 1,139. 

1, PbDBBAI- CotlBTS — JtTBISDICTION — InTBRSTATB COMMBKCB Act. 

A suit In equity to enforce by Injunctlon the third section of the Inter- 
state commerce act, and praylng that certain rallroad companles be re- 
stralned from refusing to afford equal facilltiea to tlie complalnant, a Con- 
necting rallroad, in the exchange of Interstate trafflc, involres a fédéral 
question which is sufflcient to glve a fédéral court jurisdlction of the whole 
cause, though remédies of a slmllar nature may exist under state statutes 
or the common law. Osbom v. Bank, 9 Wheat. 738, foUowed. 
9. Injtjsction — Dbnial of Equal Faoilitibs to CoNSBOTma Railboad. 

Where a labor organlzation has declared a boycott against a railroad, 
and Connecting roads are therefore refusing, or seem about to refuse, to 
afford equal f adUtles to the boycotted road, in violation of section 3 of 
the Interstate commerce act, they may be compelled to do so by manda- 
tory Injunctlon, slnce the case is urgent, the rights of the parties free from 
reaaonable doubt, and the duty sought to be enforced is imposed by law. 
Coe V. Rallroad Go., 3 Fed. Rep. 775, foUowed. 
8. Samk— BiNDiNO ON Employés. 

A. mandatory Injunctlon restralnlng a rallroad company from refusing 
eqùal faclUtles to a coimectlng llne in violation of section 3 of the Inter- 
state commerce act, is blndlng upon ail offlcers and employés of the re- 
spondent haviug proper notice thereof , wbether they are made parties or 
not. 

4. EquItt— New Remédies, 

A court of equity has power to contrlve new remédies and issue imprec- 
edented orders to enforce rights secured by fédéral législation, provlded no 
Illégal burdens are imposed thereby. Joy v. St Louis, 11 Sup. Ct Rep. 
243. 188 U. S. 1, followed. 

6. Mastek AND Servant— Railway Employés — Implied Obligations— Quit- 

TING SBKVIOB. 

Rallway employés accept thelr places under the Implied condition that 
they will not quit thelr employer's service under circumstances render- 
tng sueh conduct a perU to the llves and property committed to Its care, 
or in such a manner as to subject it to légal penaltles or forfeltures; and 
although, in ordinary circumstances, the employer must rely upon hls ac- 
tion at law for a breach of the condition, a court of equity has power to 
restrain employés from acts of violence and intimidation, and from en- 
forcing rules of labor unions which resuit In irrémédiable injuries to thelr 
employers and the public, such as those requlring an arbltrary strlke wlth- 
out cause, merely to enforce a boycott against a Connecting llne. 
8. Injunction against Railway— Violation by Employé — Coktbmpt— Evi- 

DXNCE. 

An englneer of a railroad company which has been enjolned from refus- 
ing to haid the cars of a boycotted Connecting llne, of which injunctlon he 
has notice although he has not been made a party thereto, and who, while 
on hls run, refuses to attach such a car to hls train, and déclares ttiat he 
qults hls employment, but nevertheless remalns with hls engine at that 
point for flve hours, until he receives a telegram from hls labor union to 
haul the car, and who thereafter continues in his employment, is guilty of 
contempt for violatlng the injunctlon, although en^eers who refuse to 
haul such cars In obédience to a raie of the labor union, and in good falth 
qult thelr employment before startlng on thelr run, may not be In con- 
tempt 

In Equity. Bill by the Toledo, Ann Arbor & North MicMgan 
Eailway Company against Albert G. Blalr, Jacob S. Morris, the 



TOLEDO, A. A. & N. M. BY. CO. V. PENNSYLVANIA CO. 747 

Pemisylvania Company, the Lake Shore 8î MicMgan Southern Eail- 
way Company, and otiiers, to enjoin respondents from refusing to 
extend to complainant the same equal facilities as to others for the 
exchange of interstate traffic. The injunction was issued, served 
upon the Lake Shore & Michigan Southern Eailway Company, and 
brought to the notice of its employés by publication. Heard on 
application by said company for an order attaching Clark, Case, 
Eutger, and Lennon, its employés, for contempt in violating the 
injunction. Granted as to Lennon. 
Statement by RICKS, District Judge: 

The original bUl was flled March 11, 1893, and the mandatory Injtmctlon set 
ont in the opinion of the court was made on the same day. On the 18th of 
March, upon an affldavlt flled by the superintendent of the Michigan division 
of the Lake Shore & Michigan Southern Rallroad, the materlal allégations 
of whlch are set forth in the opinion of the court, a rule was cntered requliv 
ing certain named englneers and flremen, who were employed by that com- 
pany, and In said affldavlt charged wlth knowingly vlolating the orders of 
the court, to appear and show cause why they should not be attached for 
contempt. Pending the service of thls order upon the accused, it was repre- 
sented to the court by counsel and ofBcials of the several défendant rallroads 
that there was great exdtement and anxlety among the employés of the 
rallroads involved as to the duties expected from them under the mandatory 
orders made, and it was therefore suggested that some statement from the 
court as to the scope and purpose of said order would not only be very ac- 
ceptable, but wholesome and bénéficiai, and might resuit in preventlng the 
strike from spreading. Accordlngly, when the accused were brought into 
court, and before they were released upon their own recognlzance to appear 
from day to day, and abide ttie further orders of the court, the following ad- 
monition was glven to them: . 

"Admonition to the Accused. 

"The order of the court was made In thls case after due considération, wlth 
full knowledge of its scope and possible conséquences, and wlth the pur- 
pose to enforce it In its letter and splrlt without unnecessary hardshlp, but 
wlth Buch promptness and vlgor as might become necessary to give full pro- 
tection to ail coneei-ned. You are now before the court under an order 
based uppn affldavlts to show cause why you should not be attached for con- 
tempt for refusing to obey the order of the court, a copy of whlch has been 
duly brought to your attention. The court proposes to glve you full oppor- 
tunity to employ counsel, take advice, and make aU prôper défenses. You 
are to hâve your day in court, and be fully heard. But I désire now, at thls 
stage of the proceedings, to suggest to you that you should not overlook tho 
nature and Importance of your employment You are engaged In a service 
of a public character, and the pubUc are interested not only in the way In 
whlch you perform your duties whllo you continue In that service, but are 
quite as much interested in the tlme and circumstances under whlch you 
qult that employment. You cannot always choose your own tlme and place 
for termtnatlng thèse relations. If you were permitted to do so, you might 
qult your work at a tlme and place, and imder circumstances, whlch would 
Involve irréparable damage to yoiu* employers, and jeopardize the Uves of the 
traveling pubUc. Your employers owe a hlgh duty to the public, whlch they 
are compeUed to perform under severe penalties for every neglect, and they 
hâve In tum a hlgher claim upon you and your servie^ than that due from the 
ordlnary employé. Thls court does not assume the power to compel you to 
continue your service to your employers agalnst your wUl, but It dœs undei> 
take to compel you to perform your whole duty whUe such relations continue; 
and does further clalm, for the purpose of ascertainlng whether Its orders 
hâve been vlolated, the right to détermine when your relations to your em- 
ployer legally termlnated, and when your obligations to observe thls order 
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ceesed. So tbat It may, in the mean flme, be important for you to reflect 
and consider whether you can safely continue In your employer's serv- 
lée with the purpose to quit it at a moment when some duty may be re- 
qulred of you wliicli is in violation of some supposed promise or obligation 
you owe another, not your employer. That time for leaving your post of 
duty might come under circumstances when you would by such act unln- 
tentionally imperil the saf ety of Uves intrusted to your employers, and do tlielr 
business vast and irréparable damage. It might, too, unintentionally involve 
you in a conflict with the court through obstructing its process and ùiterfer- 
Ing with its mandates. I therefore suggest to you, and to ail others who are 
in similar employment, that there ought not to be any strained ccnstructiou 
made of the provisions of the court's order. The only saie way to obviate 
trouble is to quit the service of your employer, If you do not Intend to ob- 
serve the orders of the court as made, and which are bindlng upon you while 
that service continues. This you hâve a right to do; but if you continue in 
that employment, this court wiU expect you to do your full duty to your em- 
ployer and to the public, and to , observe the orders which hâve been made 
in tbls case. The high character which the public justly give to the en- 
^eers and flremen who serve on oiu* great railways has been eamed by in- 
numerable proof s of the most loyal service to employers, and the most he- 
roic iand faitliful dévotion to dutles of great péril. The court has the right, 
th«refore, to expect from such men a willing observance of the laws of the 
landv aaid due respect for such orders and processes as it may be called upon 
to make ta this case, in the fulâUment of its dutles to the publlo and the 
parties. Involdng Its jurlsdlction." 

The' hearlng of the testimony on the motion for contempt was begun on 
Tuiesday, March 21st, and continued from day to day. Argument of counsel 
was heard, and the décision of the court was announced on Monday, April 
3d. The foUowing is a full and correct copy of the opinion. 

Geo. C. Greene and Emory D. Potter, Jr., for Lake Shore & M. S. 
Ey. Co. 
Alexander L. Smith, for complainant. 
E. W. Tolerton, for Pennsylvania Co. 
Frank Hurd and Jas. H. Southard, for the aceused. 

KICKS, District JUdge, (after stating the facts.) This suit was 
institùted by the Toledo, Ann Arbor & North Michigan Railway 
Company, to compel the Lake Shore & Michigan Southern Railroad, 
the Pennsylvania Company, and other défendants, to receive from 
it and deliver to it freight and cars destined from one state to an- 
other, commonly known as "interstate freight," which it avers the 
défendants hâve refused to do since March 11, 1893, because com- 
plainant has employed as locomotive engineers in its service men 
who are not members of the Brotherhood of Locomotive Engineers. 
The bilî fuf ther avers that the défendants continue to afford to other 
i^dlroadai fUll and free facilities for interchange pf trafflc, thereby 
illegally disscriminating against it. The bilI was drawn to enforce 
the tMrd section of the interstate commerce act, which pro vides — 

"That it shskU be unlawful for any common carrier subject to the provisions of 
this act to Joake or give any undue or unrea.sonable préférence or advantage 
to any parttcular person, company, flrm, corporation, or loCality, or any par- 
tlci,ilar description of trafflc, In any respect whatsoever, or to subject any par- 
ticular, person, company, firai, corporation, , or locallty, or any particular de- 
sciiption of.,trafHc, to any undue or uureasonable préjudice or disadvantage la 
any : Jîçspect whatsoever." 
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The common carriers subject to the provisions of tliat act are 
defined by the statute to be "any common carrier or carriers engaged 
in the transportation of passengers or property whoUy by raUroad, 
or partly by railroad and partiy by water, when both are used, 
under a common control, management, or arrangement, for a con- 
tinuons carriage or shipment from one state or territory of the 
United States or the District of Columbia to any other state or 
territory of the United States. * * * " 

The subject-matter of this litigation is, therefore, the construction 
and enforcement of an act of congress, and the court acquires juris- 
diction because of the fédéral question involved. That such ques- 
tion is involved I think toc plain for serions controversy. It is 
Bufflcient to constitute a case for cognizance by a fédéral court if 
it involves but a single ingrédient or question dépendent on the 
constitution or a law or a treaty of the United States, although it 
may at the same time involve any other questions that dépend on 
the gênerai principles of law. Chief Justice Marshall, in Osborn 
V. Banlc, 9 Wheat. 738, considered this point, and came to the fol- 
lowing conclusion: 

"We tlilnk, then, that when a question to whlch the judiclal power of the 
Dnion is extended by the constitution forms an Ingrédient of the original cause, 
it is in the power of congress to pve circuit courts jurlsdiction of that cause, 
although other questions of fact or law may be involved în it." 

Eemedies of a similar nature might undoubtedly be invoked under 
statutes and the common law, but the act in question aiïords the 
broadest and most effective relief, and the jurîsdiction is therefore 
safely grounded upon that law. 

Upon the filing of this bill on the llth day of March, a mandatory 
injunction was allowed, directed to the défendants, their agents, 
offlcers, servants, and employés, and it was therein ordered — 

"That the said défendants, Albert G. Blair, Jacob S. Morris, the Pennsylvanla 
Company, the Wheeling & Lake Erie Eailway Company, the Lake Shore & 
Michigan Southern Railway Company, the Mlchigan Central Kailroad Com- 
pany, the Cincinnati, Hamilton & Dayton Railroad Company, the Columbus, 
Hocking Valle/'& Toledo Railway Company, the Toledo & Ohio Central Rail- 
way Company, the Cincinnati, Jackson & Mackinaw Railway Company, and 
each of them, and their olficers, agents, servants, and employés, be, and they 
are hereby, enjoined and restrained from refusing to offer and extend to said 
the Toledo, Ann Arbor & North Mlchigan Railway Company the same equal 
facilltles for interchange of trafflc on Interstate business between said rail- 
way companies as are enjoyed by other raUway companles, and from refus- 
ing to reçoive from said the Toledo, Ann Arbor & North Michigan Railway 
Company cars bUled from points in one state to points in another state, 
whlch may be ofCered to said défendant companles by the complainant; and 
from refusing to deliver in like manner to said complahiant cars whlch may 
be billed over complainant's Une from points in one state to points in other 
States. Ordered that a writ of injunction be issued out of and under the seal 
of this court as prayed for in the bill of complaint, to remain in force untU the 
further order of the court herein." 

The application for this order was made to me at chambers, in 
Cleveland,, late on Saturday night, March llth. The situation set 
eut in tht bill disclosed an emergency in whlch prompt action was 
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necessary. Ihad granted a similar inandatory order in 1891 on a 
biU for, an injupction flled in this court bj th.e Wheeling & Lake 
Erie Bailrqa4i,and it was enforced with beneficçnt results as against 
its engiçieçrs, àremen, ancj train men, wb.o had refused to handle 
intergtate commerce freight loaded on cars consigned to varions 
ports on Lakes Superior and Michigan, The bUl in this case clearly 
entitied the complainant to relief as against tlie défendant rail- 
roads, who were ttireatening to refuse to receive or deliver inter- 
state freight. 

The section of the interstate commerce law above quoted made it 
mandatory upon Connecting raHroads to receive and deliver passen- 
gers and freight, and to afford equal f acilities for the interchange of 
trafic. Corporations can act only through their ofiScers, agents, 
and servants, so that the mandatory provisions of the law which 
apply to the corporation apply with equal force to its ofiQcers and 
employés. 

It has been urged by counsel for the accused that they should 
hâve been made parties défendants, should hâve been served with 
notice of the application for an injunction, and that notice of the 
allowance of the order should hâve been given to them the same 
aS to the défendant railroads, in order to now authorize the court 
to flnd that they had such notice as to hold them for contempt. I 
do not concède this proposition. As has just been stated, a cor- 
poration can act only through its ofScçrs and employés, and a duty 
imposed by law, or by an order Of a court of compétent jurisdiction, 
upon a corporation, applîes to the ofilcers and employés of that cor- 
poration, and takes éffect as to them so soon as they are in fact 
properly notified of the nature and scope of the law or order. Writs 
of injunction, of whatever nature they may be, when directed to a 
corporation, always run against it and its agents, servants, em- 
ployés, etc. The order now before us was so allowed, and it was so 
issued. It would very much embarrass the courts in administerlng 
the law if counsel are tight in this contention. The difflculties 
woxjd almost be insuperable if it were necessary to make ail the 
severaJ thougand employés of the défendant railroads ^jarties before 
the orders atnd processes of the court become effective as to them. 
They belong to the instrumental force of their respective corpora- 
tions, and in that respect are a part of them. It is therefore sufla- 
cient, I thihk, if in fact they are served with f uU and proper notice 
of the orders and processes of the court to make them binding upon 
them. It Is not necessary to make them parties. 

The authority of the court to issue such an order has been ques- 
tioned, bat it rests on well-established principles. In Beadel v, 
Perry, L. B. 3 Eq. 465, a mandatory injunction was granted on mo- 
tion by Sir John Stuart, V. O. In giving judgment in that case, 
he said: 

"Référence has been made to a supposed rtile of court that mandatory in- 
jvmctlons càmibt properly be made except at the hearlng of the cause. I never 
heard of such a riile. Lord Cottenham was, so far as I know, the first judge 
who proceeded by way of mandatory Injonction, and he toôk great care t» 
see that the party applylng was entitied to relief In that shape." 
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In Coe V. Eailroad Co., 3 Fed. Êep. 775, when application was made 
to Judge Baxter, of the United States circuit court, at Nashville, 
Tenu., for a mandatory lajunction restraining the défendant from 
discriminating against the complainanta' business in handling live 
stock, and especially from inMbiting persons from consigning live 
stock to complalnants' yards, that leamed judge said: 

"Ought a mandatory order to Issue upon this prellminary application? 
Clearly not, unless the urgency of the case demands It, and the rights of the 
parties are free from reasonable doubt. The duty whlch complainant seeks 
by this siiit to enforee is Imposed and defined by the law,— a duty of whlch the 
court has Judiclal knowledge. The Injunction compelling Its performance 
pending this controversy can do the défendant no harm, whereas a suspen- 
sion of the accommodations would work Inévitable and Irréparable mischlef 
to the complalnants. The injunction prayed for will therefore be Issued." 

In the case now under considération the duty which the complain- 
ant seeks to hâve enforced is defined by the law, and the rights of 
the parties are free from doubt, so that it seemed a proper case for 
the order to issue, and it was therefore allowed. 

This order was served upon the several défendants, and the Lake 
Shore & Michigan Southern Eailroad, through its gênerai superin- 
tendent, Mr. Canniff, made publication of the order in such way as 
to bring it to the attention of its employés, and partieularly to those 
of its engineers driving engines on the Détroit division, where the 
interchange of cars with the Ann Arbor road was fréquent. On 
the 18th of March an afiidavit made by the superintendent of the 
Michigan division of the Lake Shore & Michigan Southern Eailroad 
was filed, alleging that certain of its employés, while in the service 
of said Company, and with full notice and knowledge of the injunc- 
tion theretofore made, had refused to obey the orders of the court, 
and upon that affldavit an application was made by said company 
for an attachment to issue against the employés so named, "as being 
in contempt of the restraining order of the court" The court de- 
clined to make the order in the form applied for, but directed one to 
be entered requiring the engineers and flremen named to appear in 
court forthwith, and show cause why they should not be attached 
for contempt. This is the usual and well-established practice in 
this district, as numerous précédents in the last 10 years will show. 

It is said the orders issued in this case are without précèdent. 
Every just order or rule known to equity courts was bom of some 
emergency, to meet some new conditions, and was, therefore, in its 
time, witiiout a précèdent. If based on sound principles, and 
beneflcent results foUow their enforcement, affording necessary re- 
lief to the one party without imposing illégal burdens on the other, 
new remédies and unprecedented orders are not unwelcome aids to 
the chancellor to meet the constantly varying demands for équita- 
ble relief. Mr. Justice Brewer, sittiag in the circuit court for Ne- 
braska, said: 

"I believe most thoroughly that the powers of a court of equity are as vast, 
and Its processes and procédure as elastlc, as ail the changing emergencles 
of Increasingly complex bushiess relations and the protection of rights can de- 
mand." 
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Mr. Justice Blatchford, speaMng f or the suprême court in Joy y. 
St Louis, 138 U. a 1, 11 Sup. Ot. Eep. 243, said: 

"» ♦ • It one of the most useful functions of a court of eqiiity that ita 
methods of procédure are capable of belng made such as to accommodate them- 
selveS to the development of the Interests of the public In the progress ot 
trade and traffic by new methods of Intercourse and transportation." 

The spirit of tliese décisions lias controlled this court in its action 
in thls case. 

Before proceedîng to pass upon the évidence as to whetiier the 
men now before the court under charges for contempt are guilty 
or not, it may be profitable to consider the gênerai principles of law 
applicable to the duties with which the accused were charged by 
the ori^ers issued to them and to theîr employefs. They were in the 
empldy éf the défendant the Lake Shore & MicMgan Southern Rail- 
road at the time the orders in thls case were made, compelling it 
to receiye from the Ann Arbor road ail Interstate freight it might 
tender. . The testimony shows tbat the terms of this order were 
made known to the employés generally, and that they were thor- 
ougMy a,dvised of its scope and mandatory proTisions. That thetr 
enjployer \vas obligated, both under the gênerai provisions of the In- 
terstate commerce law and under this order of the court, to re- 
ceive and haul ail intçrstate freight, must Kave been known to 
tliem. They must also be held to hâve known that the penalties 
of the iaw were severe in case îbheir employer violated either the 
law îor the order of the court. , Holding to that employer, so en- 
ga.ged in this great public undertaking, the relation they did, they 
owçd to him and to tiie public à higher duty than though their serv- 
ice h^ been due to a private person. They entered its service 
with full knowledge of the e?:acting duties it owed to the public. 
Thèy knèw that if it failed to comply with the laws in any respect 
severe penalties and losses would follow for such neglect. An 
impUed obligation was therefore assume^ by the employés upon 
accepting service from it under such conditions that they would 
perform their duties in such manner as to enable it not only to 
discharge its obligations faithfuUy, but also to protect it against 
irréparable losses and injuries and excessive damages by any acta 
of omission on their part. One of thèse implied conditions on their 
behalf was that they would not leave its service or refuse to per- 
form their duties under circumstances when such neglect on their 
part would imperil lives committed to its care, or the destruction 
of property invoMng irréparable loss and injury, or visit upon it 
severe penalties. In ordinary conditions as between employer and 
employé,- the privilège of the latter to quit the former's service at 
his option cannot be prevented by>restraint or force. The remedy 
for breach of contract may follow to the employer, but the employé 
bas it in hjis power to arbitrarUy terminate the relations, and abide 
the conséquences. But thèse relative rights and powers may be- 
come quite différent in the case of the employés of a great public 
corporation, charged by the law with certain great trusts and du- 
ties to the public. An engineer and fireman, who start from To- 
ledo with a train of cars fllled with passengers destined for Oleve- 
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land, begin that journey under contract to drive their engine and 
draw the cars to the destination agreed upon. Will it be claimed 
tliat this engineer and flreman cotdd quit their employment when 
tbe train is part way on its route, and abandon it at some point 
where tke lives of the passengers would be hnperiled, and the 
safety of the property jeopardized? The simple statement of the 
proposition carries its own condemnation with it. The very nature 
of their service, involving as it does the custody of human life, 
and the safety of millions of property, imposes upon them obliga- 
tions and duties commensurate with the character of the trusts 
committed to them. They represent a class of skilled laborers, lim- 
ited in number, whose places cannot always be supplied. The en- 
gineers on the Lake Shore & Michigau Southern Kailroad operate 
steam engines moving over its différent divisions 2,500 cars of 
freight per day. Thèse cars carry supplies and material, upon the 
delivery of which the labor of tens of thousands of mechanics is 
dépendent They transport the products of factories whose out- 
put must be speedily carried away to keep their employés in la- 
bor. The suspension of work on the Une oî such a vast railroad, 
by the arbitrary action of the body of its engineers and flremen, 
would paralyze the business of the entire country, entailing losses, 
and bringing disaster to thousands of unoffending citizens. Con- 
tracta would be broken, perishable property destroyed, the travel- 
ing public embarrassed, injuries sustained, too many and too vast 
to be enumerated. AU thèse evil results would foUow to the pub- 
lic because of the arbitrary action of a few hundred men, who, 
without any grievance of their own, without any dispute with their 
own employer as to wages or hours of service, as appears from the 
évidence in this case, quit their employment to aid men, it may 
be, on some road of minor importance, who hâve a différence with 
their employer wMch they fail to settle by ordinary methods. If 
such ruin to the business of employers, and such disasters to thou- 
sands of the business public, who are helpless and innocent, is the 
resuit of conspiracy, combination, intimidation, or unlawful acts 
of organizations of employés, the courts hâve the power to grànt 
partial relief, at least by restraining employés from committing 
acts of violence or intimidation, or from enforcing rules and rég- 
ulations of organizations which resuit in irrémédiable injuries to 
their employers and to the public. It is not necessary, for the pur- 
poses of this case, to undertake to deflne with greater certainty 
the exact relief which such cases may properly invoke; but that 
the necessities growing ont of the vast and rapidly multiplying 
interests foUowing our extending raMway business make new and 
correspondingly efficient measures for relief essential is évident, 
and the courts, in the exercise of their equity jurisdiction, must 
meet the emergencies, as far as possible, within the limits of ex- 
isting laws, until needed additional législation can be secured. 

The évidence in this cg,se shows in a strong light the unreasonable- 
ness of some of the rules and régulations under which employés con- 
sent to be govemed in their own labor organizations. It appears 
from the évidence that under the terms of their employment the Lake 
v.54F.no.5— 48 
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Slore J&j Michlgan Southern Railway, tliougli empowered to suspend 
or discHarge its engineers, must thereafter grant them a fait and 
impartial hearing within a reasoûàble time, and, if f ound blamelesa, 
tàey bitist be paid such. wages as they would hâve earned during the 
tiiire of suspension or discharge. But the engineers, on their part, 
by their action in this case, claim the right to quit the company's 
service without a moment's notice, and without cause. Every en- 
gineer and flreman conceded on the witness stand that he was per- 
feotly satisfled with his wages, perfectly satisfled with his hours oî 
labor, and with his employer in every respect, and would be glad to 
continue in the company's employ; but admitted that he had quit the 
service arbitrarily, and without notice, because of the boycott against 
the Ann Àrbor road. While denying that there had been any un- 
derstanding or agreement, or any rule or notice by which ail had ar- 
bitrarily left the company's service, the évidence shows such a uni- 
form line of action, such a unanimity in the manner of quitting, and 
in the reâsons assigned, as to convince me that there was a common 
design and a common purpose in what they did. Each one of them 
admitted that when he was asked if he would continue in the com- 
pany's employ and obey the order of the court if the boyootted cars 
or freight were taken out of his trains, he had agreed to do so. This 
clearly ëhows that they were controUed in their acts, not by any 
grievahce they had against their own employer, but by a rule or or- 
der, whlch has since been brought into court, and which my asso- 
ciate, Judge Taft, will deal with in his opinion. 54 Fed. Eep. 730. 

Now, lèt tis apply thèse gênerai principles of equity, which are 
consisteiit With every rule of natural law and justice, to the facts 
of this case, so far as they afflect those now charged with contempt 
of court The évidence shows that, according to the rules and cus- 
tom of the company, the engineers were paid p.75 for a run of 100 
miles, and were paid for overwork. The time for Computing compen- 
sation begàn at the hour they were called to leave the yard, and 
«nded wheia they gave up their engines in the yard, and they were 
entitled tO pay for that time, even though their engines did not 
move a wheel. Their service was therefore due to the company from 
the hour wheh their compensation began. The period of service 
«ontinued during the time usually occupied in making the run for 
which they were called. During that period they were constantly 
subject to the orders of the company, and by custom and usage the 
relation of employer and employé was in force for that time. This 
is the most limited period that can be claimed for their term of serv- 
ice under the évidence before rue. On the afternoon and night of the 
17th of March a train of cars was made up in the yards of the Lake 
Shore & M. S. road at Air Line Junction, destined for Détroit. About 
6 o'clock P. M., Engineer Clar^ and Pireman Thompson were called 
to make the run. They prepared their engine, ran it into the yard, 
and backed down to within a half car Icngth of the train, and, before 
coupling it, leamed that the ârst seven cars were billed for Alexis, 
-and intended for the Ann Arbor road. Thereupon Clark took his 
dothes from his box, aunounced to an officer of the company that he 
would quit its service, and, proceeding to the ofBce, tnmed ova* his 
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book of ruies to tke oflScer in charge. A call was then sent ont for 
Engineer Case and Pireman Kessler, They brouglit their engine 
to tke train, coupled it, and, onleaming from the conductor that seven 
cars were to be delivered at Alexis, Case said lie would quit the serr- 
ice, and did so. A call was then sent ont for Engineer Rutger and 
Fireman James, and their engine was brought ont and coupled to the 
train. When Rutger learned that Alexis cars were to be delivered, 
he quit his employment, and left the yard, having turned orer his 
book of rules. A call was then sent out for Engineer Conley and 
Fireman Westgate, whose engine was in the same way coupled to 
the train. Conley declined to haul the Alexis cars, and quit the com- 
pany's employment. He offered to run the train out if the obnoxious 
cars were removed. It is unnecessary to state the évidence more in 
détail. The proof is clear that ail of thèse engineers and firemen 
fully understood the order of the court, and knew that if they contin- 
ued in the company's sen'ice they would be compelled to obey it. 
Rather than do that, they quit their employment. Had they the 
right to do so under the circumstances surrounding them? The 
train which they refused to haul was safely stored in the company's 
yard. No spécial injury resulted from their refusai to continue in 
the service. No lives were imperiled, and no property jeopardized by 
their act. Thèse facts clearly présent extrême cases, where a court 
of equity is asked to enforce the performance of contracts for Per- 
sonal service. The engineers were ail boimd, by their terms of em- 
ployment, to haul that train to Détroit. They had been regularly 
called for service, and entered upon it, and were in law obligated to 
continue in that service for the period of 12 hours, which covered 
their run. They hâve broken their contract, and their employer has 
its remedy at law, inadéquate though it be. 

But this court recognizes to its fullest extent the large measure 
of Personal liberty permîtted to employés, and, while it feels 
they hâve violated their contract of service, it disclaims any power 
to compel them to continue that service against their will, uuder th(' 
facts of this case. The uisuperable difflculties attending an attempt 
to enforce the performance of contracts for continuons personal serv- 
ice hâve heretofore deterred courts of equity from undertaking 
to grant relief in such cases. But in the varying circumstances 
under which the employer's rights to such relief are presented it 
often happons that adéquate protection is possible 1 7 restraining 
the employés from refraining to do acts which they hâve combined 
and conspired to do, and the inhibiting of which secures the re- 
lief to which the employer is clearly entitled. By such modes of 
procédure courts of equity are often able to afford protection where 
they could not do it by attempting to enforce spécifie performance. 
But it is urged that, while the court might not hâve had the power to 
compel performance of seryice in thèse cases, it has power to pun- 
ish for contempt those who refused to obey its orders. But if the 
court could not compel the employé to perform by continuing in 
service, it would not be a contempt of court on the employe's part 
to exercise the right to quit the service. If the employé quits in 
good faith, unconditionally and absolutely, under such circumstances 
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aa are now under considération, h.e is exercising a personal right 
\Pîiifcli cannot be denied Mm. Btit so long as he continues in the 
service, so long as lie undeI^:akes to perform the duties of engineer 
or flreman or conductor, so long the power of the court to compel him 
to discharge ail the duties of his position is unquestionable, and 
will be exercised. As hereinbefore intimated, the duties of an 
employé of a public corporation are such that he cannot always 
choose his own time for quitting that service, and so long as he 
undertakes to perform and continues his employment the manda- 
tory orders of the court to compel ail lawful service can reach him 
and be enforced. The circumstances when this freedom to quit 
the service continues and when it terminâtes it is not now neces- 
sary to ; détermine, but there certainly are times and conditions 
when such right must be denied. 

The cases cited by counsel in which public oflfieers hâve not been 
permitted to resign to avoid the mandatory orders of a court do 
not apply hère. A différent principle is there involved. In most 
cases the tenure of office continues ùntil a successor is chosen 
and qualifies. The offlcer chosen and exercising the functions of his 
office owes a duty to the public, and is charged with an obligation 
to perform certain acts which he ought not to be permitted to 
évade by résignation. The rnle of law that holds such a person, 
even against his will, to his post of duty, to protect the public 
against an omission to perform a duty which is necessary for its 
good, and pêrhaps for the continuoiis and saf e opération of the gov- 
emmeiit iïi some of its forms. cannot be justly applied to an employé 
laboriitlg, perhaps. only under an implied contract, who sustains 
quite a différent relation both tO the public and his employer. 

It is our duty to deal with the f acts of thèse cases as they are 
preseilted. The parties now charged with contempt must be tried 
on those facts as they hâve been made to appear; and, having fuUy 
considéred them, I conclude that Engineers Clark, Case, Rutger, 
and Conley, and their firemen as named, were not guUty of violating 
the orders of the court while in the service of their employer, as al- 
leged in the affidavit charging them with contempt, but quit the serv- 
ice of the Lake Shore & Michigan Southern Railroad under circum- 
stances when they had a right to do so, and that they are not, there- 
fore, in contempt of court because of such conduct, and they will be 
discharged. In reaching this conclusion I hâve treated thèse cases 
as criminal in their character, and given the accused the beneflt of 
the reasonable doubt, especially as to the extent to Which they 
had conspired to act concertedly in quitting the service in a way to 
injure their employer and aid in enforcing a boycott. An act, when 
done by an individual in the exercise of a right, may be lawful, 
but when done by a nuniber conspiring to injure or improperly in- 
fluence another may be unlawful. One or more employés may 
lawfully quit their employer's service at will; but a combination 
of a number of them to do so for the purpose of injuring the pub- 
lic and oppressing employés by unjustly subjecting them to thé 
power of the confederates for extortion or for mischief is criminal. 
We do not, theref ore, hère détermine that a conspiracy entered 
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into by the employés of one railroad to boycott another railroad 
may not exist under such circumstances of aggravation as to make 
it entirely proper for a court of equity, in dealing with such con- 
spiracy, to prevent an employé from quitting the service in which 
Le is engaged solely as a means of carrying ont his part in such 
conspiracy, and for no other purpose than to aid in enforcing such 
boycott. 

But the conduct of Engineer Lennon présents quite a différent 
case. He was on his run from Détroit to Air Line Junction with 
a train of 45 cars. He reached Alexis station at 10:07 A. M., and 
was there ordered to take an empty car from the Ann Arbor "Y" 
for Air Line Junction. This was one of the boycotted cars. He 
refused to switch the car into the train, and held it there, against 
positive orders, from 10:07 A. M. to 3 :15 P. M., and then proceedpd on 
his run, after receiving a dispatch from the chairman of the grievance 
committee which read as foUows: "You can come along and handle 
Ann Arbor cars." That message meant that the boycott had been 
raised. Though Lennon had been twice ordered by telegraph by the 
offlcers of the road to come on with his train, he refused to do it, but 
promptly moved it when he got permission to do so from one who had 
no officiai relation to the company, and no right to interfère with the 
movement of its trains. When he received the order at Alexis to 
take the Ann Arbor car, he refused, and said, "I quit." He after- 
wards agreed with the superintendent of the Détroit division to 
take his train to its destination, if the order to take the boycotted 
car was countennanded. He remained with his engine, and brought 
his train to Air Line Junction. When he arrived at that iKÙnt, as 
the termination of his run, he says in his testimony that "the caller 
told me when I registered, 'You get 134.' I said, 'ALI right, 111 
be up.' It was his duty to give me such notice." Though he 
claims to hâve quit at Alexis about 10 o'clock in the moming, 
he brought his train to its destination, and, when told what his 
next run would be, gave no notice of having quit, or of intending 
to quit. This is satisfactory évidence that he did not quit in 
good faith in the morning, but intended to continue in the com- 
pany's service, and that his conduct was a trick and device to avoid 
obeying the order of the court. He admitted having seen the court's 
order, when confronted with it at Alexis. It was shown to him in 
printed form, easily to be read and understood. Chilcote, the agent 
at Alexis, and Keegan, the brakeman on Ijennon's train, both swear 
positively to this important fact. From his own admissions he had 
fiufficient knowledge of its nature to at least put him upon inquiry 
as to its exact scope and effect. He knew it related to his duties as 
engineer under the very conditions then confronting him, and, if 
he had been anxious to do his duty and respect the orders of the 
court, he had an exceptionally good opportunity to read and fully 
consider it during the flve hours he was holding that train at Alexis 
against the positive orders of his superior offlcers. But he failed 
to so further inform himself, and persisted in his défiance both of the 
mies of his employer and of the injunctîon of the court during ail 
the hours mentioned. T cannot conçoive of any principle of law 
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ander whioli sftcli conduct oan lïê justifled. An engineer cannot 
be pennitted tp, prétend to quit tJie service of Ms company in the 
manner statefl, with Ms train on the main track, 10 miles f rom his 
destination^ and for the évident purpose of evading an order of 
court which M?as equally in force against employer and employé. 
If such an abandonment of service could be excused in law, it would 
leave this great corporation, operating 1,500 miles of railway, and 
moving several hundred trains of cars per day, at the mercy of 
its employés, and subject the public, with its multitude of interests 
and rights, to irrémédiable injuries and losses. Upon the f acts 
of the case made against Engineer James Lennon, I flnd that he 
did not quit the service of the company in fact, and did not in-' 
tend to do so, and that his pretense to do so was a trick to évade 
the order of the court. Being in the service of the company when 
he refused to switch the Ann Arbor car into the train at Alexis, 
and having then full knowledge of the terms and meaning of the 
order of the court, that order was then in full force, and com- 
manded him to do the very thing he refused to do. He therefore 
deliberately and knowingly violated the mandate of the court, and 
was guilty of contempt. I accept the protestations of Mr. Lennon, 
made under oath, that he did not intend to disobey the orders of 
the court, and did not believe he was violating the laws of the 
United States. He is a member of the Brotherhood of Locomotive 
En^neers, and supposed that while acting under its rules he was 
not arraying himself against the laws of his country. This suit 
has afforded the court an opportunity for declaring the laws ap- 
plicable to such emergencieS) and the public interests hâve been 
thereby subserved. This does not, therefore, seem to me to be 
the occasion when it would be wholesome or wise to adminlster an 
exemplary pnnishment. The object of the court Is to uphold and 
vindicate the laws, without, under thèse circumstaiaces, showing a 
disposition to oppress or punish those who hâve evidently been mis- 
led. , With thèse views of my duty, an order wïll' be entered that 
the accused, James Lennon, stands adjudged as guilty of contempt, 
and pay a fine of $50, and the costs of this proceeding, upon pay- 
ment of which he: will be discharged from the further orders of the 
court 

The orders made in this case as to ail the Connecting. roads and 
theîr employés who hâve continued in the service are still in full 
force, and it is but just to ail concerned that the court should say, 
that the laws and orders having now been fully interpreted and 
made public, any violations thereof that may hereafter occur will 
be dedt with in a spirit and purpose quite différent from those 
which hâve controHed us in this case. 
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FARMEKS' LOAN & TRUST CO. v. TOLBDO & S. H. R. OO. et aL 
(Olrcnit Court of AppeaJs, Slxth Circuit Febniary 14, 1893.) 

No. 48. 
1. Railboad CoMPANiEs— Sale of Road— Riqhts of Stockholdbrs— Res Jtr- 

DICATA — WaIVEK. 

A railroad corporation, under authority of tlie Mlcliigan statutes, (How. 
St § 3403,) sold ail its property and franchises to another corporation, and 
the purcliaser mortgaged the same to secure an issue of bonds. A miaor- 
Ity stockholder In the seller, havlng dlssented from the sale, brought suit 
agatnst both corporations to set It ailde, whicb resulted in a decree uphold- 
Ing the sale, but providlag that such stockholder, on tenderlng bis stock 
to the purchasing company, should hâve a rlght to receive an equal number 
of shares In the purchaser, or to hâve an exécution against the same for 
the value of his stock. He elected to take the latter course, and asked for 
the déclaration of a lien prior to the mortgage, but thls was denied. In 
a subséquent suit to foreclose the mortgage, he intervened, daiming an 
équitable lien prior thereto for the value of his stock. Seld, that the ef- 
fect of the former decree was to couvert him from a stockholder in the 
selltng corporation to a Judgment creditor of the purchasing corporation, 
and that he had no lien as elalmed. Jackson, J., was of the opinion that 
the former proceedlng was a waiver by the stockholder of any right he 
• had to assert a lien. Taft, J., was of the opinion that the question of a lien 
waa res judicata. 

I. SAMB — VaUDITY — COKSIDEKATION. 

Under the provisions of How. St. Mich. § 3403, for the sale of the prop- 
erty and franchises of one railroad company to another when authorlzed 
by a vote of two thirds of the stockholders, such a sale by a corporation or- 
ganized after the enactment of the law Is valld, and concludes a dlssenting 
stodkbolder, although the terms of the sale provide for the payment In 
stock of the purchasing company. Taft, J., dlssenting. 

3. Same— Bonds— Lis Pbndens. 

A bona flde holder of negotiable corporation bonds is not subject to the 
genei-al docti-ine of lis pendens, and this applies even if they vvere piir- 
chased durlng the pendency of the suit in which its issue was flnally de- 
clared Invalld. 

4. Same— AuTHOJiiTT to Pledge Bonds. 

A railroad company, by proper resolution under the provisions of How. 
St. Mich. § 3352, authorizing It, inter alla, to issue and dispose of bonds, 
etc., for the purpose of borrowing money, may pledge its bonds for money 
borrowed. 
6. Pledge— Sai.b — Pubchase bt Pi.edgee. 

Where a pledgee of bonds makee a sale imder and within the terms of 
the pledge, and purchases the pledge himself, such purchase is not, per se, 
void, but only voidable at the Instance, and upon the objection, of the 
pledgor, or one in privlty with him. Third parties and Etrangers hâve no 
right to question the sale or purchase, and in such a case the pledgee may 
recovôr the fiiU value of the bonds. Irrespective of the amoimt for whlch 
they were pledged. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

In Equity. Suit by the Farmers' Loan & Trast Company against 
the Toledo & South Haven Eailroad Company for foreclosure of a 
mortgage. Charles F. Young intervened, and claimed a lien upon the 
mortgaged property superior to that of the plaintiff. 43 Fed. Bep. 
223. The circuit court sustained Young'a claim, and allowed his lien. 
Plaintiff app«ils. Eeversed, 
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Charles H. Campbell, Henry Bossel, and Henry M. Campbell, for 
appellant. 
Dallas Boudeman and John W. Adams, for appellees. 

Before JACKSON and TAPT, Circuit Judgea, and HAMMOND, 
District Jndge. 

JACKSON, Circuit Judge. The appellant, as trustée or mortgagee 
under a trust deed or mortgage made and executed October 27, 1886, 
by the Toledo & South Haven Eailroad Company, tô secure the pay- 
ment of its first mortgage coupon bonds, bearing 6 per cent, inter- 
est, to the amount of $216,000, of eren date, brought this suit, at the 
instance and upon the demand of the holder of $210,000 of said bonds, 
to f oreclose said mortgagç; the mortgagor having made such default 
in the pàyment of the interest, warrants, or coupons on said bonds as 
entitled the holder of a majority thereof, under the terms of the 
trust deed, to déclare the principal of the bonds to be due and payar 
ble, etc. The défendant railroad company was duly served, but made 
no defetise to the suit. The appeUee Charles F. Young intervened as 
a défendant, by leave of the court. He attacked the validity of the 
mortgage and bonds secured thereby, and claimed an équitable in- 
terest and incumbrance in, to, and upon the mortgagèd property, to 
the extent of $3,500, with interest from December 28, 1889, which 
was prior and superior to the lien of said mortgage. The circuit 
court siistained the validity of the mortgage, and of^Sie bonds issued 
by the railroad company, directed a sale of the rights, propertiesv 
etc., covered by the mortgage, and decreed that said Yoùng was enti- 
tled to priority of payment out of the proceeds thereof to the extent 
of his said claim for $3,500, and interest thereon. It was further ad- 
judged that the First National Bank, as the holder of 210 of said rail- 
road bonds, was not entitled to the full amount of same, and interest, 
but only to its debt, for which said bonds were originally pledged 
as collatéral, as hereinafter explained. The complainant haa ap- 
pealed from so much of said decree as awards Young this priority of 
payment, and dénies the right of said national bank to recover th© 
principal and interest of the 210 bonds it holds. In both of thèse re- 
spects it is claimed that the decree below was erronèous. 

The claim of said Youhg, which was giTen préférence of satis- 
faction out of the proceeds of the mortgagèd property, grew out 
of the foUowiag transactions and proceedings: The Paw Paw Eail- 
road Company, a Michigan corporation, organized under the gênerai 
laws of said state, extended from the village of Lawton to Paw 
Paw, — a distance of four miles. Its capital stock consisted of 75ft 
shares of |100 each. The Toledo & South Haven Railroad Com- 
pany, another Michigan corporation, extended from Lawton to So^th 
Haven, as completed, — à distance of 36 miles. In 1878 the Paw Paw 
Railroad Company leased its roadbed, etc., to the Toledo & South 
Haven Railroad Company at a rental of 8 per cenfc on $30,000, or 40 
per cent, of the par value of the stock in the lessor company. While 
thi« leasôwa^ in force the two companîes, with a view to their con- 
solidation, entered into a written contract with the appellee Young, 



FAEMEKS' LOAN & TRUST CO. V. TOLEDO & S. H. E. 00. 761 

bearing date June 21, 1884, by which he ùndertook, for a specified con- 
sidération, to dispose of the securities of the Toledo & South Haven 
Railroad Company, the proceeds of which were in part to be used 
and employed in purchasing the interests of parties in the Paw Paw 
Company for the beneflt of the Toledo & South Haven Eailroad Com- 
pany, in order to effect the desired and eontemplated merger of the 
two companies. In August foUowing this contract was partially 
modifled in respect to his compensation for what he might accom- 
plish, and he was thereafter in the employ of said companies, to aid 
in the accomplishment of the gênerai resuit eontemplated, viz. that of 
uniting the two corporations into one. It appears that only 730 
shares of the capital stock of the Paw Paw Eailroad Company were 
actually issued, leaving 20 shares not issued, and that several of the 
holders of said issued shares were also stockholders in the Toledo & 
South Haven Eailroad Company. Of the outstanding stock in the 
Paw Paw Company, 75 shares were, in August, 1875, issued to one 
George W. Longwell, the certificate for which, numbered 114, recited 
upon its face that said shares were "transférable only on the books 
of said Company, by the holder thereof, in person or by attorney, on 
surrender of this certificate." Said Longwell, by written indorse- 
ment on said certificate under date of April 3, 1884, transferred and 
assigned said 75 shares to J. Riley Bang, who in February, 1886, 
transferred and assigned the certificate and shares to Thomas Welch, 
and said Welch on September 6, 1886, by a similar indorsement on 
the same certificate, transferred and assigned said 75 shares to the 
appellee Young. Neither of said transfers appears to hâve been reg- 
istered on the stock book of the company, nor was the company noti- 
fied by Young of the transfer thereof made by Welch to Mm. On 
September 9, 1886, three days after Young's acquisition of said cer- 
tificate, a meeting of the stockholders of the Paw Paw Eailroad Com- 
pany was held, at which a resolution was passed, accepting a propo- 
sition of the Toledo & South Haven Eailroad Company, that day 
made, for the purchase of the property and franchises of the former 
company. The proposition to purchase was duly authorized by the 
stocldiolders of the Toledo & South Haven Eailroad Company, and 
the considération offered and accepted was the full-paid stock of the 
purchasing company to an amount equal to the outstanding stock of 
the Paw Paw Company, which was to procure its stock to be trans- 
ferred to the former, and in exchange therefor give to the stock- 
holders of the latter an equal amount of the paid-up stock oî the 
purchasing company. "It appearing to be for the manifest interest 
of this company [the Paw Paw Eailroad Company] to make such sale 
at the price and on those terms," the stockholders formally accepted 
the proposition to buy, and authorized the directors of the company 
to consummate the sale. At the meeting which authorized this sale, 
655 shares of the 730 shares outstanding were represented, and voted 
unanimously for the sale. The minutes of the meeting show, as "not 
represented, Thos. Welch, holding 75 shares." It appears that nei- 
ther said Welch nor défendant Young had any formai notice of said 
meeting, which was not attended by either of them. Under and in 
pursuance of said resolution, its directors on the same day, September 
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9, 1886, by deed duly executed, conveyed and transferred ail th.e prop- 
erty, rights, and franchises of the Paw Paw Eailroad Company t» 
the Toledo & South Haven Bailroad Company. This deed, which was 
properly acljnowledged and filed for record on the day of its exécu- 
tion, recited that, at the meeting of the stockholders which author- 
ized it; "ail the stockholders, except 75 shares, of said party of the 
flrsit part, were présent in person or by proxy," and duly sanctioned 
and directed the sale and conveyance. The purchasing company 
tumed over to the vendor company 730 shares of its paid-up capital 
stock, as the considération agreed to be paid for the property, etc., 
conveyed. In pursuance of authority duly conferred by the stock- 
holders, the Toledo & South Haven Eailroad Company, on October 
27, 1886, executed the trust deed to complainant upon its property, 
etc., ineluding that purchased f rom the Paw Paw Company, to secure 
the payment of its 216 first mortgage bonds. In January, 1887, be- 
fore the bonds of said railroad company thus secured had been actu- 
ally negotiated, but whiie held by the complainant as trustée in 
New York,! ;theintervening défendant, Young, filed hi» bUl in the cir- 
cuit court for Van Buren çounty, Mich., against the Toledo & South 
Haven Eailroad Company, the Paw Paw Eailroad Company, and the 
complainant herein, setting forth his ownership of said 75 shares in 
the Paw Paw Company; that he had no notice of the meeting of its 
stockholders held on September 9, 1886 ; that he was unwilling to at 
cept the stock of the purchasing company for his stock in the vendor 
company; and alleging that the proceedings resulting in the sale of 
the Paw Paw Company's property, etc., to the Toledo & South Haven 
Eailroad Company, were, under the gênerai facts already stated, illé- 
gal and void; that the mortgage made by the purchasing companj 
to the trustée communicated no valid title to or right in the prop 
erty, etc., attempted to be sold and conveyed by the Paw Paw Com- 
pany, which he claimed was a completed railroad, and therefore had 
no authority or power, under the laws of Michigan, to make said sale, 
etc., and prayed that the sale might be declared void, as contrary to 
his rights; that the deed of trust executed to secure the bonds of the 
vendee company might also be declared void, and the negotiations of 
said bonds be restrained; and that the Toledo & South Haven Eail- 
road Company be decreed to reconvey to the Paw Paw Eailroad Com- 
pany the property, etc., which the latter attempted to sell and convey 
to the former. The two railroad companies were duly served with 
process. The Toledo & South Haven Eailroad Company alone ap- 
peared and made défense. The Farmers' Loan & Trust Company did 
not appear, and was not served, otherwise than by publication. It 
had no actual notice of the proceeding. The circuit court of Van 
Buren county rendered a decree in Young's favor, from which the 
Toledo & South Haven Eailroad Company appealed to the suprême 
court of the State, which reversed the decree of the court below. By 
référence to the opinion of said suprême court, (Young v. Eailroad 
Co., 76 Mich. 485-497, 43 N. W. Eep. 632,) it will be seen that said 
court held that the Paw Paw Eailroad Company was an uncompleted 
road, within the true meaning of sectioû 3403, How. St.; that under 
said section it had the authority to make the sale of its property 
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and franchises to the Tolède & South Haven Eaîlroad Company, and 
that the proceedings already referrëd to, which are fuUy set ont in 
said opinion, showed and established a légal sale of the Paw Paw 
Kailroad to the Toledo & South Haven Eailroad Company. It was 
further held by said suprême court that said Young's relations to the 
two contracting companies, and his knowledge of their contemplated 
union, was such that he was not in a position to disturb the trans- 
action, and that the most that he "could clatm, under the circum- 
stances, in equity and justice, against the company, would be what 
the défendant [the Toledo & South Hayen RaUroad Company] oSered 
to pay liim, stated in the answer to complainant's bill, via. the fair 
value of the 75 shares of stock at the time the Toledo & South Haven 
Company purchased the Paw Paw RaUroad." Chief Justice Sher- 
wood, speaking for the court, further states: 

"I can dlseover no fraud, or any attempt to defraud the complalnant, on tho 
part of the company [the Toledo & South Haven Railroad Company] answer- 
ing the Mil; but ail the circumstances, I ttdnk, qnite clearly show a want of 
good falth in the demands made by the complalnant upon the Toledo & Sputh 
Haven Ballroad Company." 

It was further held by the court that, inasmuch as he had never, 
in a légal way, consented to the mode of payment provided by the 
terms of sale and purchase, "equity and justice require that he 
should transfer to said company his 75 shares upon receiving or 
being tendered the value of the same at the time the company made 
its purchase," which value was ascertained and fixed at |3,500, and 
allowed him, or, in lieu thereof, gave him the liberty of electing to 
surrender his shares, and take an equal number or amount of stock 
in the Toledo & South Haven Eailroad Comnany. Before the de- 
cree of the suprême court was settled and entered in accordance 
with this opinion, Young, through his attorneys, applied to said 
coiu^ to hâve a lien declared and adjudged in his favor upon the 
railroad and other property of the défendant company for said sum 
of $3,500. In his affldavit filed in support of said application, he 
refers to the fact that the said companv had in its answer offered 
to pay him what his stock was worth, which the court had fixed at 
$3,500; that the company had, since the commencement of the 
suit, assigned and disposed of ail or the greater part of said $216,000 
worth of bonds, as he was informed and believed; that such trans- 
fer was invalid, etc., and that, if the same was "allowed to stand, 
and hâve precedence over defendant's claim in this cause, that his 
said claim will be valueless," etc. The suprême court did not, how- 
ever, by its decree, allow him the lien applied for. In said decree 
it is recited that, "said Young havlng elected not to take and accept 
stock in the corporation of the said Toledo & South Haven Eailroad 
Company, it is further ordered and adjudged that upon being ten- 
dered by said corporation the sum of $3,500, within 30 days from 
the entry of the decree, said Charles F. Young shaU assign his 
said stock to the Toledo & South Haven Eailroad Company." The 
tender of the |3,500 was not made by the railroad company, and 
thereafter Young gave said company written notice that upon a 
designated day he would présent his motion to Baid suprême court, 
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asking for the iBSQonce of an exécution in his favor against the 
Toledo & Sonth Haven EaUroad Company for said sum of $3,500, 
This motion hesupported by affldavit of having made tender of 
said 75 shares of stock to tlie représentatives of the company, with. 
the ofler to assign and transfer the stock upon payment of the 
$3,500, which was not complied with. Upon the hearing of said 
motioii the suprême court entered the following judgment: 

"It Is bereby ordered, adjudged, and decreed, as supplemental to said former 
decree, that thè défendant do pay to said coinplalnant the sum of $3,500 
withln 30 days after complainant shall hâve tendered to said défendant a 
wrltten assignment of said 75 shares of stock, duly exeeuted, so as to pass the 
title to said stock to said défendant; and in default of sùch payment for 30 
days aftér said tender of i^d stock àvly assigned, as aforesaid, the com- 
plainant, upon âllng due proof of such tender with the derk of this court, 
has leave to Issue exécution against défendant for the collection of said sum of 
$3,500, provided said assignment of stock shall be tendered to said défendant 
witbin 30 days from the date of this décrétai order." 

Within the time allowed, the said Young made the required 
tender of the stock to the raUroad company, and demanded pay- 
ment of the $3,500, which the said company failed to pay within the 
time allowed; and thereafter. said Young, having made proof before 
the clerk of said court of said facts; applied for, and caused to be 
issued to the sheriff of Van Buren county, an exécution in his favor 
against tbe goods, chattels, real estate, and property of the Toledo 
& South Haven EaUroad Company^ to enforce the collection of said 
sum of $3,500, Which exécution was by said sheriff levied upon the 
property Of said compaUy on June 16, 1890, after the présent bill 
had been ffled, and after a receiver had been appointed. Seing un- 
able to proceed with his exécution, Young thereupon intervened in 
the foreclosure proceeding as a défendant, and in his answer seta 
up substantially the same claims which he asserted in his suit in 
the state court, and seeks to invalidate the sale of the Paw Paw 
Eailroad to the Toledo & South Haven Eailroad Company, and the 
mortgage made by the latter, upon substantially the same grounds 
relied on in the state suit. By his answer he practically attempts 
to relitigate with the complainant ail the questions involved and 
settled by the décision of the Michigan suprême court. 

The court below, while properly conceding that complainant was 
entitled to the beneflt of the state décision, and that Young was 
thereby concluded from attacking the sale by the Paw Paw Com- 
pany to the Toledo & South Haven Company, and the mortgage 
made by the latter to the complainant, which was declared valid, 
reached the conclusion that the effect of the decree of the state 
suprême court was that Young remained a stockholder in the Paw 
Paw Eailroad Company, with ail his rights as such, until the value 
of his 75 shares, as flxed, was actually paid; that the payment of 
such valuation, and his transfer and surrender of his stock to the 
Toledo & South Haven Eailroad Company were to be concurrent- 
acts, and that, inasmuch as such payment had not been made, the 
court could not rightfully sell the property covered by tbe mortgage 
sought to be foreclosed "without providing that the amount due to 
the défendant Young for the share he contributed to its value shall 
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be first paid." The decree accordingly directed that he shoiild be 
first paid out of tbe proceeds of the entire mortgaged property. 
The priority thus given said Young is manifestly erroneous. Upon 
the theory that, notwithstanding the suprême court's decree, he 
remained a stockholder in the Paw Paw Company, what right had 
Young, as such stockholder, to priority of payment out of the rail- 
road and property of the Toledo & South Haven Company covered 
by the mortgage, and which had not been purchased or acquired 
from the Paw Paw Kailroad Company? He certainly had none. 
If he is regarded as a judgment creditor of the Toledo & South 
Haven Eailroad Company under the decree of the Michigan suprême 
court, it is equally clear that he is not entitled, as such, to priority 
over the mortgage previously made and duly recorded, as against 
bona ,fide holders of the bonds secured by said mortgage. The 
lower court seems to hâve construed the original and supplemental 
decree of the suprême court as having simply, or in effect, found and 
fîxed the value of the 75 shares, and then given Young the élection 
to accept that valuation for the same, if paid by the Toledo & South 
Haven Kailroad Company, or to take an equal amount of stock in 
the last-named corapany. 

We do not think that this is the proper construction to be placed 
•apon the supplemental decree, when read and considered in the light 
of the court's opinion. The défendant railroad had in its answer 
offered to pay Young the value of his 75 shares. But for this offer 
he had no right to a personal judgment against that company. The 
opinion declared that the value of his stock was aU that he was 
equitably entitled to, as against said défendant, and flxed said value 
at $3,500. By the original decree, Young, having made his élection 
not to take an equal amount of stock in defendant's corporation, 
was required, upon being tendered said sum within 30 days by the 
company, to assign and transfer the stock. Under this decree the 
défendant was to be the actor in performing the condition or pre- 
requisite of acquiring the right to the stock. It, however, failed to 
make tender of the amount, and Young, having himself tendered a 
transfer of the stock, and demanded payment of its ascertained 
value from the agents of the railroad company, then moved the court 
for exécution against it for said sum of $3,500. No such exécution 
could hâve been awarded, under the tenus of the decree as it then 
stood. In order to grant his application for exécution, it was nec- 
essary to render a new decree; and the court thereupon "ordered, 
adjudged, and decreed, as supplemental to said former decree, that 
the défendant do pay to said complainant the sum of f3,500 within 
30 days after said complainant shall hâve tendered to said défendant 
a written assignment of said 75 shares of stock," and further pro- 
vided that, in default of such payment for 30 days after such 
tender, the complainant, upon flling proof thereof with the clerk 
of the court, "has leave to issue exécution against défendant for the 
collection of said sum of $3,500. Young made the required tender 
of the stock. The défendant did not, pay the amount within 30 
days thereafter. Young âled proof of those facts with the clerk 
of tihie court, and applied for and obtained an exécution against the 
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defenidant fbr the collection of thè sum wMch. thie latter was or- 
deïëdj àdjiidged, and décreed to pay Mili on the conditions he had 
coûiplied Mtîi, and thé exécution was actually levied 'by tlie sherifl 
tb wKdtu it wàS issued. If tMs does not, in legâl elfect and opéra- 
tion, àinbunt tb an absolute persoûaJ judgment agaïrist tlie railroad 
cbiapany for the ralue bf said stock, voluntarily and intèntionally 
takëu by Ybung, it is difflcult to understand what cân be regarded 
as ^cb a judgment. How can Young, after taking a personal de- 
crëe bf tMs ebaracter against a défendant wbo was not his debtor, 
otherwise tban by having offered to buy and pay for bis stock at 
valuatîbn, and after màking a tender of tbe spécifie shares to tke 
défendant as a prerequiëite to tbe obtaining of sucb judgment, be 
still treated a» a continuing stockbolder in tbe Paw Paw Eailroad 
Company? He certainiy made bis élection of remédies in taking 
tbe Personal judgment against tbe défendant, even regarding tbe 
latter as a wrongdoer; and bis tender of tbe spécifie sbares in order 
to obtaln such personal judgment for tbe value tbereof operated to 
pass tbe title to the stock to tbe défendant, or place Young tbere- 
after In tbe pbsition of a trustée or bailee of tbe stock for tbe Toledo 
& Soutb Haven Eailroad Company. If be desired or intended to re- 
tain tbe bénéficiai ownership of tbe 75 sbares of stock, witb sucb 
rigbts and remédies as were incidental to sucb bWnersMp, be sbould 
not bave téndered a transfer tberébf, and taken a personal judgment 
for its value. After pursuing tbis course, be cannot, upon well- 
settled principles, be allowed to subsequently pursue remédies in- 
consistent witb tbat previously taken. May v. Le Claire, 11 Wall. 
217; Lamb v. Latbrop, 13 Wend. 97, 98; Hooker v. Hubbard, 97 
Mass. 177; Gtoss v. Matàer, 46 N. Y. 689; Sanger v. Wood, 3 Jobns. 
Cb. 416-421; Foundry Co. v. Hersée, 103 N. Y. 25, 9 N. E. Hep. 487; 
Conrow v. Little, 115 N. Y. 387, 22 N. E. Kep. 346; Sloan v. Holcomb, 
29 Micb. 161; Pom. Kern. (2d Ed.) §§ 567-569; and 2 Herm. Estop. § 
1045. 

It is not claimed by Young, in his answer herein, tbat be did not 
make said élection with a full knowledge of ail the facts now pos- 
sessed and relied upon by him. We are of the opinion tbat said 
state suit, and decree of tbe suprême court therein, whicb Yoimg 
made a part of his answer, and introduced in évidence, operated to 
convert him from a stockholder in tbe Paw Paw Company to a 
judgment créditer of the Toledo & Soutb Haven Bailroad Company, 
with rigbts and lien subordinate to those of the trustées and bene- 
flciaries under tbe mortgage made and executed October 27, 1886, 
by the Toledo & Soutb Haven Railroad Company. But suppose it 
be conceded tbat tbe légal effect of the state suit, and tbe decree 
of tbe Michigan suprême court therein, did not establisb the valid- 
ity of the sale by the Paw Paw Railroad Company to the Toledo & 
South Haven Railroad Company, and tbat, notwithstanding said 
proceedings and decrees, Young continued to be the bénéficiai owner 
of the 75 shares of stock in the Paw Paw Company. Upon what 
principle can it be maintalned tbat bis rigbts or interests as such 
stockholder entitle him to priority of payment even ont of tbe pro- 
ceeds of tbat corporation's property for tiie fixed value of his stock. 
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as against tàe çomplainant àerein, and the bona flde holders of 
mortgage bonds whom it represents? It cannot be questioned tliat 
the suprême court of Michigan reversed the decree of the Van Buren 
circuit court, holding that the sale and mortgage were void. It is 
equally clear that said suprême court declared, as is clearly shown 
in this case, that the sale of the Paw Paw Kailroad to the Toledo & 
South Haven was duly authorized by two thirda of the stockhold- 
ers of the vendor company, (it appearing that, of the 730 shaxes out- 
standing, there were présent at tlie stockholders' meeting which 
assented to and directed the sale 655 shares, which sanctioned the 
same unanimously,) as required by the law of Mchigan (How. St. 
§ 3403) in force when the corporation was organized, and when the 
transactions in question took place. Said section expressly empow- 
ered the Paw Paw Eailroad Company to make the sale, "provided, 
that, at a gênerai or spécial meeting duly called for that purpose, 
the stockholders carrying [owning] two thu-ds (§) of the stock of said 
company shaU consent thereto." 

It was also found by the suprême court of Michigan — and there 
is nothing in the présent case, in the shape of newly-discovered év- 
idence or otherwise, to change our opinion as to the correctness of 
that ûnding — that there was no fraud, or any attempt to defraud 
Young, on the part of the purchasing company. Now the question 
is whether a minority and nonassenting stockholder in a railroad 
company, which has lawfuUy sold and conveyed its road and fran- 
chises to another railroad company, is entitled to hâve the value of 
his stock paid out of the property so conveyed, as against the mort- 
gagee of tiie purchasing company. In other words, when corporate 
property and franchises hâve been transferred and conveyed to an- 
other corporation, under charter power or législative authority in 
existence when the corporation is organized, and the purchasing 
corporation has mortgaged the property thus acquired to seeure its 
negotiable bonds, wMch pass into the hands of bona fide holders, 
can a single or minority stockholder in the vendor corporation, who 
did not assent to such sale, assert a right to or interest in ihe cor- 
porate property so conveyed, paramount and superior to that of 
such mortgage, and the bonds thereby secured? Could Young, in 
the présent case, hâve restrained, before its consummation, the sale 
and conveyance which more than two thirds of his costockholders 
had sanctioned and assented to? Clearly not. It is settled that 
equity will enjoin a corporation and its officers, at the suit of a 
single stockholder, from entering into contracts or engaging in 
transactions which are in violation of law or the charter power of 
the company, or which involves a breach of trust injuriously affect- 
ing the rights of the complaining stockholder. "When the majority 
of the shareholders are oppressively and illegally pursuing a course, 
in the name of the corporation, which is in violation of the rights 
of other shareholders, and which can only be restrained by the aid 
of a court of equity," an injunction will be issued at the instance of 
a single stockholder. Hawes v. Oakland, 104 U, S. 460. GeneraUy 
speaking, single or minority stockholders may restrain their asso- 
ciâtes or the corporation from the doing of idtra vires acts. It is 



t&è .' ' yBDEBAt BKPORTEE, vol. 54. 

hot meéesBai^ te go înto the authorities on tMs subject, for the rea- 
fion that the safé in question waa ia,uth.orized hj a statute in ex- 
istence when the rendor corporation was organizèd, and tliere was 
no illégal or ultra Tires action on the part of the Paw Paw Eail- 
road Company, or ofits shareholders, in assenting to or in making 
the sale. If Young had been only a subscriber for 75 shares of the 
capital stock of the Paw Paw Bailroad Company, it admits of little 
or no question that af ter the sale of its property, assets, and fran- 
chises to the Toledo & South Haven EaUroad Company, under the 
Michigan statute, even against Ma objection, the latter company 
could hâve compelled him to pay for such shares. Nugent v. Super- 
visors; 19 Wall. 241-253, which established the prtneiple that sub- 
scribers to the capital stock of corporations, and subséquent holders 
of such stock, must be regarded as having, in thè very contract of 
Bubscription, assented to what waS provided for or contemplated 
by either the charter itself, or the gênerai law of the state under 
which the corporation is organizèd. The principle is illustrated 
and applied in the case of Eailroad Co. v. Dudley, 14 N. Y. 337, etc. 
See, âlso, New Bufifalo v. Iron Co., 105 U. S. 73, and Ohickaming v. 
Carpenter, 106 U. S. 663, 1 Sup. Ct. Eep. 620. The fundamental 
principle applicable to such artiflcial bodies, created for the public 
good, and aflected wlth a quasi public trust and duty, is that the 
majority of the stockholders, in the absence of express provision of 
law to the contrary, can regulate and control the lawfuV exercise 
of the powers conferred on a corporation by its charter, or the gên- 
erai law of the state in existence when the corporation is organ- 
izèd. In the creating or organization of corporations, there is or- 
dinarily no contract between the state and the stockholders therein, 
any further than they are represented by the artiflcial body which 
the act of incorporation, whether by spécial or gênerai law, calls 
Into being. The corporation is not to be confounded with the stock- 
holder. Each stockholder is bound to know that, within the scope 
of the corporate powers conferred by the charter, or by gênerai law 
in force when the corporation is organizèd, he and Ma interests 
are subject to the control of the majority or other designated num- 
ber of his costocldiolders. The individual stockholder takea or ac- 
qurres his stock subject to the implied condition and understanding 
tiiat what the charter or gênerai law in existence when the corpora- 
tion ia organizèd permlts and authorizes may take place, without 
or against his assent, if sanctioned by the prescribed majority of 
his associâtes. In respect to acts and transactiona thus previously 
authorized, each stockholder ia represented by the corporation and 
his costockholders. This is one of the implied terms of his con- 
tract of subscription with the corporation. Thèse gênerai proposi- 
tions are admirably stated more at large by Bigelow, C. J., in the 
«ase of Durfee v. Eailroad Co., 5 Allen, 240-348. 

It is a Sound principle, and eatablished by the authorities, that 
the requisite or prescribed majority in intereat in common property 
of indivisible nature, consecrated to public use, may, within the 
limits of législative power previously conferred, so use or dispose of 
that property as to àdvance the priVate interests of such majority. 
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and secure the public welfare. The caies of Town of Middletown t. 
Boston, etc., E. Go., 53 Conn. 351, 5 Atl. Bep. 706, and Dup- 
fee V. Eailroad Go., supra, furnish illustrations of the gênerai 
rule and its application. The principle has been extended even to 
the case of the rights and interests of dissenting minority bond- 
holders in Eailroad Co. t. Gebhard, 109 U. S. 534-537, 3 Sup. Ot. 
Eep. 363, and Gates v. Eailroad Go., 53 Gonn. 333-335, 5 Atl. Eep. 
695. In this case the Paw Paw Eailroad Gompany had the right, 
by the law of Michigan, (section 3403, How. St.,) to make the sale 
of its railroad and franchises by and with the assent of two thtrds 
of it» stockholders. That assent having been duly given, the sale 
was made, and passed to the purchasing company, not only the 
légal title to the property conveyed, but the équitable interest and 
proportionate share therein of each and every stockholder in the 
vendor company; and, such transfer having been made in the ex- 
ercise of lawful authority, the court cannot regard the effect of the 
sale as wrongful, or, in any correct and légal sensé, as fraudulent. 

The argument in behalf of Young's claim to priority of payment 
for the value of his stock involves the assertion or proposition that 
the sale, although valid as to the corporation, was invalid and void 
in respect to the proportionate interest in the corporate property 
represented by his 75 shares, because he never assented to the trans- 
action. This contention is fallacious and untenable. Such a sale 
cannot be treated as légal and valid so far as the corporation and 
the interests it represents is concerned, and at the same time void 
as to a nonassenting stockholder. If valid as to the corporation, it 
must be equally valid as to Young, who has become a member of the 
Pav? Paw Eailroad Company under the implied agreement and un- 
derstanding that the corporation, with the assent of two thirds of its 
shareholders, could make a valid sale and transfer of its property and 
franchises. There is nothing in the objection urged on behalf of 
the appellee, Young, that the trustée and holders of the bonds se- 
cured by the mortgage had actual or constructive notice, from the 
face of the conveyance to the mortgagor, and from the récital of 
the instruments, that 75 shares in the Paw Paw Company were not 
represented at the stoclvholders' meeting which authorized the sale. 
The récitals of the deed and mortgage showed that more than two 
thirds of the stockholders of the vendor company were présent and 
assenting. This, with the provision of the law that such majority 
could confer the requisite authority for the sale, was aU that the 
trustées and holders of the bonds tvere required to notice. Nor 
was there anything in the récital to show who the holder of said 
75 shares was, or that he was, or would be, an objector to the sale. 

By the law- of Michigan, shares of stock in incorporated companies 
are personal property. Young, so far as it appears, had never ngti- 
fied the Paw Paw Company, or the stockholders and directors thereof, 
that he had the original Longwell certiûcate No. 114, for 75 shares, 
nor had he demanded any registration of the transfer thereof to him- 
self on the books of the company, although the certiûcate, upon its 
face, recited that the stock was "transférable only on the books of 
said company, by the holders thereof, in person or by attomey, on sur- 
v.54F.no.5 — 49 
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render ot tldsf certiâcatfo" WUle the tranafer on the back of the cer- 
tiflcate invested him with tlie équitable ownersMp of tlie 75 shares, 
and entitled him to demand the registration thereof, bis title as be- 
tween bimself and tbe corporation, remaîned Incboate until sucb de- 
mand was made, or untU tbe triansfer was recorded upon the corpo- 
rate books. It is not alleged in Young'B intervening answer, nor is 
it shown, that the meeting of the IBeivf Paw stockholders on Sep- 
t;èjaber 9, 1886, at whidi the sale was authorizedj was not regularly 
called, by giving proper notice to the shareholders of record, but only 
thât he did not hâve notice of the meeting, and that he was not prés- 
ent, and had never assented to the action then taken. Not being a 
stockholder of record, and it not appearing that the corporation or 
its oflQcers had any knowledge of his being the holder of ttie original 
LongweU certiûcate of 75 shares, he was not in a position to claim 
notice iOfsaid meeting, nor can he properly compladn of the failure to 
reçoive the same. It is questionable whether, as a holder of the 
shares by mère transfer indorsed on the original certiflcate, which 
was in the nature of a nonnegotiable chose in action, (Dewing v. Per- 
dicaries, 96 U. S, 196,) he would hâve been entitled to a vote, or could 
hâve voted, at said meeting, (1 Beaeh, Priv. Corp. § 66c, and cases 
cited in note 3 ; also 2 Beaeh, Priv. Corp. § 634c, and notes thereto.) 
But Young's absence from the stocHiolders' meeting places him 
in no better or more favorable position than if he had been présent, 
and voted agaiast the resolution to sell; for his minority objection 
could not hâve obstructed or defeated the right of the other stock- 
holders, owning two thirds and over of the capital stock, from giving 
a lawful assent to the sale, which, when executed in pursuance thereof, 
operated to transfer the property and franchises of the vendor Com- 
pany to the purchasing Company as fully and as completely as if 
Young had himself expressly consented thereto. The sale, being 
sanctioned by the requisite majority of stockholders, and made by 
the corporation, as provided and authorized by the gênerai law 
of the State under which the company was organized, invested the 
purchasing company with as perfect a title to the property and 
franchises as was vested in or held by the vendor corporation, and 
operated to make the purchasing corporation the légal successor 
of the vendor corporation. It would be paradoxical to hold that 
such a sale was valid as to the corporation, and invalid as to one 
of its stockholders who objected thereto, and whose assent was 
not necessary to give validity to the transaction. It would be 
equaUy inconsistent to hold that such a sale, made under and In 
pursuance of statutory authority in force at the organization of 
the corporation and at the date of the transaction, should be treated 
as only binding upon the corporation and the stockholders as- 
senting thereto, and invalid as to a dissenting shareholder whose 
consent was not a prerequisite to its validity. Oounsel for the ap- 
peUee Yoimg hâve treàted this case as if the question bef ore the court 
was whether Said appellee could be made to accept stock in the pur- 
chasing company for his shares in the Paw Paw Company, or be re- 
quired to surrender his stock in the latter until he was paid for the 
Bome. That ia not the question involved in this suit, nor was it the 
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question involved in tke state suit. The Toledo & South. Haven Eail- 
road Company, haring acqnired à valid title to the pfùperty and fran- 
chises of the Paw Paw Kailroad Company for a raltiable considéra- 
tion paid theref or, was under no légal duty or obligation to pay said 
Young the value of his stock in the latter company; and il it had 
not, in its answer in the state suit, submitted, or offered to do sOj 
upon no principle of law, known to us, could Young hâve obtained a 
decree of that court against such purchasers. If, notwithstanding 
that decree, he is stiU to be treated as a holder of said 75 shares, 
either in his own right or as security for the payment of the |3-,500 
which the Toledo & South Haven Eailroad Company was adjudged 
to pay him theref or, upon what principle can he be given a priority 
of satisfaction out of the property which the Toledo & South Haven 
Eailroad Company bas lawf uUy acquired from thé Paw Paw Eailroad 
Company, and mortgaged to secure bonds duly issued, wliich hâve 
passed into the hands of bona fide holders without notice of his 
rights? The question tavolved in this suit is whether his equity, 
regarding him either as a judgment créditer of the Toledo & South 
Haven Eailroad Company, or as a stockholder of the Paw Paw Eail- 
road Company, is superior to the rigbts of the appellant, and the 
holders of bonds whom it represents, under the mortgage of the 
Toledo & South Haven Eailroad Company, made and executed after 
it had lawfully acquired the title to the Paw Paw Company's property 
and franchises covered by said mortgage. The mortgagee holds the 
same valid title which the Toledo & South Haven Eailroad Company 
acquired by its purchase. Young's rights as a subséquent judgment 
créditer of the mortgagor are clearly subordinate to that mortgage, 
and the lien of the bondholders thereunder. As a stockholder in the 
Paw Paw Company, or in the corporation which legally succeeded to 
the former's franchises and property, Young cannot either disturb 
the sale, or follow the property, and assert rights thereiu superior to 
those of the mortgagee. 

We are not caJled upon, in this case, to détermine whether Young, 
if not bound to accept his proportion of the considération received by 
the Paw Paw Company for the transf er of its property and franchises, 
could hâve proceeded against said corporation and his associate share- 
holders to recover the value of his stock. Without deciding the 
point, we are inclined to the opinion that a minority stockholder in 
cases like the présent, where the corporate sale is valid and honest, 
must look to his own company and coshareholders for such relief as 
he may be entitled to. 

We do not mean to question the proposition that a court of equity 
will, at the suit of a minority, restrain the majority from appropriat- 
ing to themselves the assets of the corporation, or from obtaining 
advantages not shared in by the minority. Mason v. Mining Co., 133 
U. S. 50, 10 Sup. et. Eep. 224, fumishes an illustration of this princi- 
ple. There the majority of stockholders, upon the dissolution of the 
corporation, or the expiration of its charter, attempted to appi'opriate 
its property and assets at a greatly inadéquate valuation. The mi- 
nority successfuUy resisted such attempt. The principle of that dé- 
cision is not involved in the présent case, where the interests and 
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rights of each. and every stockholder in th.e transaction were placed 
upon the same footing, and where the question to be detennined ia 
whetlier, af ter a valid sale of corporate property, a dissenting atock- 
holder can eitlier attack th.e sale, or follow the property in the hands 
of the lawfiil vendee corporation, and assert rights therein superior 
to the mortgage créditera of the latter. 

Therè is lioSiing in the point urged by counsel for appellee Yonng, 
that parties taking the bonds of the Toledo & South Haven Kailroad 
Company, secured by the mortgage of October 27, 1886, after the 
commencement of his suit- in the state court, and after an injunction 
restraining the mortgagor from negotiating said bonds, cannot be 
considered as bona fide holders thereof. Thèse bonds were nego- 
tiated in the state of New York, and were taken by parties who had 
neither actual nor constructive notice of Young's suit Aside from 
this, it is settledthat a bona flde holder of negotiable corporate bonds 
is not subject to the gênerai doctrine of lis pendens. This exception 
holds evén though the paper was purchased during the pendency of 
a suit 14 which its issue was finally declared invalid, the purchaser 
not béing afCected with notice thereof. Lexington t. Butler, 14 Wall. 
283; Warten C5o. v. Marcy, 97 TJ. S. 96; Douglass v. Pike Co-, 101 
Ù. S. 6^; 2 Beach, Priv. Ck)rp. § 666c. 

On the second question presented by the appeal, it appears from 
the record that Frederick F. Woodward, of New York, is the bona 
flde holder and ow^er of six of said seiries of bonds, numberêd from 
1 to 6, inclusive, w)b,ich were duly negotiated and sold before ma- 
turity, for value recéived, by or for the mortgagor raUroad company. 
The reinaining 210 bonds of said issue were originally, in 1887, 
pledgèd by the said Toledo & South Haven Kailroad Company to 
the First National Bank of New York city as collatéral security 
for a Utrge loan made by said bank to the raUroad company at the 
date of the hypothecjation. By the terms of the pledge the bank 
was authorized to selî said collatéral, without notice, at public or 
private ^ale, in case of nonpayment of the loan at maturity; and it 
was futttiermore "understood and agreed [betwe^n the parties] that, 
upon any sale of any or ail of the within collatéral, the First Na- 
tional BaPÏ^ of New York may become the purchaser thereof, and 
hold the same thereafter in its own right, absolutely, free from any 
claim of ours." This was one of the terms of the note and pledge 
executed by the Toledo & South Haven Kailroad Company. Said 
railroad company made default in paying the loan after the same 
had been increased and renewed, and, being for a long while there- 
after in default, the bank, under date of June 24, 1889, gave the 
company due and formai written notice that unless its note evi- 
dencing the loan and its indebtedness was paid on or before Decem- 
ber 30, 1889, it would seU said 210 flrst mortgage bonds held as col- 
latéral at public auction on January 3, 1890, at 12 o'clock noon at a 
designated place in the city of New York, as authorized by the terms 
of the railroad company's note and pledge, and apply the proceeda 
towards tîie payment of said company'a indebtedness. 

The. raUroad company failed to make such payment, and on the 
day designated, and at the place and time indicated, in said notice. 
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said bonds were sold at public auction, the sale having been also ad- 
Tertlsed in one or more of the daily newspapers of New York city, 
and were purckased by said bank at and for the siim of |20,000, which 
amount it credited on the railroad company's note. This sale of said 
bonds, and the purchase thereof by the bank, has not been called 
in question by the Toledo & South Hayen Railroad Company, nor 
does said railroad company, in the présent proceeding, in any way 
controvert or dispute the bank's title to and ownership of said bonds. 
The intervening défendant, Young, who is neither.a stockholder in, 
nor has any direct connection with, the Toledo & South Haven Rail- 
road Company, claimed in the court below, and has urged hère, that 
under the provisions of section 3352, How. St Mich., and the resolutioii 
of the stockholders authorizing the issuance of said bonds, there could 
be no lawful pledge of the same, but only a direct sale thereof by the 
oiHcers of the company. Section 3352 of the Michigan Statutes, (1 
How. St.,) 80 far as relates to the question, provides that "ail 
companies organized under this act shaU hâve power, from time 
to time, to borrow such sums of money as may be necessary for com- 
pleting, finishing, equipping, or operating their road, or any part there- 
of, or for paying any indebtedness necessarily incurred for complet- 
ing, finishing, or operating their road, or any part thereof, and to issue 
and dispose of their bonds or obligations for any amount necessarily 
borrowed for such purpose, and for such sums and for such rate of 
interest, not exceeding 10 per cent, as they may deem advisable^ 
and to mortgage their corporate property and franchises, and in- 
come thereof, or any part thereof, to secure the payment of any debt, 
contracted; ♦ • « and said company may seU their bonds 
or obligation either within or without the state, and at such place 
and priées as they may deem proper." The stockholders' resolution 
authorizing the issuance of bonds in this case directs the managing 
body of the company "to borrow such sums of money as they may 
thinli necessary for completing, equipping, and operating its road, 
* • * and to issue and dispose of the bonds of the company foi» 
any amount borrowed for such purpose, for such sums and for such 
rates of interest, not exceeding 7 per cent., as they may deem advis- 
able, and to mortgage the corporate property and franchises, and 
the income thereof, to secure the same, and to sell such bonds on 
the best tenus they may be able to obtain for the same." It admits 
of little or no question that under said section 3352, and said res- 
olution, there was ample authority to pledge the bonds as collatéral 
for the money borrowed of the First National Bank of New York. 
Under the New York statute, from which section 3352 of the Mich- 
igan law is evidently taken, it is settled that under authority to 
borrow money, and "to issue and dispose" of bonds in connection 
therewith, there is the right to pledge such securities as collatéral 
for the sums borrowed. l5uncomb v. Railroad Co., 84 N. Y. 190. So 
in Beecher v. Mill Co., 45 Mich. 103, 7 N. W. Rep. 695, where bonds of 
a corporation were issued on the understanding that they were 
to be sold for cash, but were in fact pledged to a créditer as collat- 
éral to corporate notes held by him, it seems to hâve been held by 
the court that the objection that such disposition of the bonds was 
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unlawful could only be takén by: tiie corporation or its stockholders ; 
that it was not open to étrangers, or even to a purchaser of the 
equity of rédemption at exectitton. Without going into a review of 
the décisions, we are of the opinion that the weight of moderh au- 
thority, as well as Sound principle, establishes the gênerai rule that, 
in, respect to negotlable securities, authority to sell carries with it 
authority to pledge. Platt v. RaHroad Co., 99 U. S. 48, and Léo v. 
RaUway Co., 17 Fed. Eep. 275. While the court below did not 
entertain this olpjection on the part of the intervener, Young, it 
nevertheless held the position of the First National Bank of New 
York was not substantially changed with référence to the 210 bonds 
by selling them under the pledge, and buying them in, and that 
the amount for which the complainant was entitled to hâve a decree 
of foreclosure, as against the railroad company, was the actual 
amount of the bank's loan remaining unpaid, with interest, which 
was ascertained and flxed at |211,124.69, with interest at 6 per 
cent, from January 22, 1892. The face of the 210 bonds, with the 
unpaid coupons thereto attached, is largely in excess of the amount 
allowed in favor of the said bank. The sale and purchase of thèse 
bonds by the bank under and within the terms of the railroad com- 
pany's note and pledge of the collatéral was not per se void. It 
was at most only voidable, at the instance, and upon reasonable 
objection, on the part of the corporation or its stockholders. Third 
parties or Etrangers hâve no right to question or challenge the 
bank's title to the bonds on the ground either of inadequacy of the 
price paid for the same, or for the reason that it occupied such 
a quasi trust relation to the pledgor as to disqualify it from pur- 
chasîng at a sale made for its own benefit. The securities having 
been regularly issued and hypothecated as collatéral for a debt the 
company was anthorized to contract, and thereafter lawfuUy sold 
under the terms of the pledge, upon proper notice, even the maker 
of the paper could not impeach the purchaser's title thereto, and 
the right to recover the amount thereof, without setting up and 
establishing fraud or breach of trust causing injury. Such an ob- 
jection, by way of impeachment of the purchaser's title to the 
pledged security, is manifestly personal, or, in cases llke the prés- 
ent, is confined to the corporation or its stoclcholders. Young's 
relation to the railroad company was not such as entitled him to 
question the bank's title to the bonds, or complainant's right, as 
the légal représentative of the bondholders, to foreclose for the 
fuU amount thereof. We thlnk the court below was in error in 
not allowing the decree of foreclosure to go for the full amount of 
210 bonds and unpaid coupons thereto attached. Our conclusion 
upon the whole is that the decree of the lower court is erroneous 
in the two particulars above referred to, and assigned as error by 
the appellant; and said decree is in said two respects reversed, 
and the cause is remanded to the circuit court, from whence it 
came to this court, with directions to enter a new decree in con- 
formity with this opinion. The costs of the appeal will be taxed 
against the appellee, Charles F. Young. 
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TAPT, Circuit Judge, (concurring.) I concur ia the resuit reached 
in the f oregoing opinion, but I cannot concur in the grounds stated 
therefor. In the court below, Young, as an intervener, sought to 
hâve declared in his favor a lien in the nature of a vendor's lien on 
the property of the Paw Paw Baûroad Company, which had passed 
by sale to the Toledo & South Haven EaUroad Company, and a con- 
séquent priority in the distribution of the funds arising from the fore- 
closure sale in this case. In the suprême court of Michigan, Young 
had prayed the same relief against the same companies that are par- 
ties to this record on the same grounds; and the suprême court de- 
nied his prayer, and gave him only a judgment and exécution against 
the Toledo & South Haven Eailroad Company for the value of Ma 
stock, without any lien. The decree and judgment of the Michigan 
suprême court are res adjudicata, therefore, between Young and the 
raÙroad company, on the question of his right to a lien on its prop- 
erty. The complainant below, the Farmers' Loan & Trust Company, 
is privy in right to the railroad company in respect of the property 
on which it holds the mortgage; so that, whether it was really a 
party to the proceeding in the state court or not, it may avail itself 
of the adjudication as an estoppel against Young. If Young was not 
entitled to a lien in the state court, he is clearly not entitled to pri- 
ority in distribution in the case at bar. This, it seems to me, satis- 
factorily disposes of Young's contention at the bar, and requires us 
to reverse the decree of the court, in so far as it orders the payment 
of Young's judgment before that of the mortgage bonds. 

It would seem, also, that Young had no right to intervene in this 
foreclosure proceeding against the objection of the complainant, be- 
cause his claim grew out of a transaction which was anterior to the 
passing of the title to the défendant company being foreclosed, and 
which was claimed to give Mm a lien superior to that title. 

The opinion of the senior circuit judge, however, dénies Young's 
right on grounds whoUy independent of former adjudication, and on 
propositions of gênerai equity jurisprudence in which I flnd myself 
unable to concur. 

Under the statute of Michigan permitting the sale of an uncom- 
pleted railroad by its stockholders to another road, the words of 
which are quoted in the foregoing opinion, there is no power in two 
thirda in tuterest of the stockholders to bind one third to a sale for 
any considération but money or money crédit. We hâve already held 
in this court, in the case of Perin v. Megibben, 53 Fed. Rep. 86, that 
a statutory power to sell does not include a power to exchange for 
shares of stock in a corporation. Nor do I understand the suprême 
court of Michigan to hold, in the case of Young v. RaUroad Co., 76 
Mich. 485, 43 ÎT. W. Eep. 632, that it is within the power of two thirds 
of the stockholders, under this statute, to bind a minority to a sale 
for anything but money, for Chief Justice Sherwood says in the opin- 
ion, (page 497, 76 Mich., and page 636, 43 N. W. Rep.:) 

"The plalntiff appears In a court of equity to seek and enforce what he con- 
celves to be Ws équitable rights, and In so doing he must submlt to what la 
right and Just; and, In my Judgment, his counsel at the circuit, in submltting 
the case to the leamed circuit judge, was not far out of the way wlien he 
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stated, to tlie court the clalro of his client should be satlsfled wlth. the payment 
of such amount as the stock he lield was worth; and wMe hë caimot be held 
to the mode of payment provlded bjf the terms of purebase by the Toledo & 
South Haven Uailroad Company, bécause of his consent never having been ob- 
tainod tbereto in any légal way, eatiity and justice required that be should 
transfer to said compçiny his seventy-flve shares of stock upon receiving or 
belng tendered the value of the samé, at the time the company made Its pur- 
ebase, In money." 

Tliis holding of the court was obviously based on the fact that 
Young was equitably bound, by the contract of his vendors, known 
to him when he bought, to transfer the stock to the Toledo & South 
Haven Eailroad Company, and was therefore deprived of the right 
whiçh he otherwise would hâve had, as a minority stockholder, to 
prevent the consummation of a sale which did not contemplate mon- 
ey, or a money crédit, as its considération. There is no doubt what- 
ever ,of the proposition argued in the foregoing opinion, — ^that a mi- 
nority stocldiolder is bound by the acts of the majority so long as 
that majority acts within its charter powers, — nor is there any doubt 
that neither the majority nor the entire body of stockholders of the 
corporation can do a corporate act which its charter forbids; but 
thçre are corporate acts which are not within the charter power of 
the majority of the stockholders, and yet which are not beyond the 
power of the corporation. They are acts of the corporation, which 
the state, as the grantor of the corporate franchise, has no interest 
to invalidate, provided ail the stockholders consent thereto. They 
are acts which, if don£ by a majority only, infringe upon the charter 
rights of the minority. In this case the power to sell for money 
was conferred by statute upon two thirds of the stockholders of the 
unconipleted road. The sale could not be for stock in another com- 
pany, against the objection of the minority stocldiolders. No such 
power was vested by the statute in the two-thirds majority. If, how- 
ever, the minority consented, the state, the grantor of the corporate 
franchise, had no interest in objecting to the transaction as beyond 
the corporate power of the company. Every Paw Paw stockholder 
consented to the sale for stock in the Toledo & South Haven RaU- 
road Company except Young, who owned 75 shares. He or his ven- 
dors had agreed to sell his stock to the purchasing company for mon- 
^y, in order that the sale of the Paw Paw Company might go through. 
ïn equity, therefore, he could not object to the sale, provided that 
he was paid the money value of his stock. It would seem reason- 
able, and in accord with équitable principles, that the validity of the 
sale of the Paw Paw road should be conditioned on Young's receiv- 
ing the money value for his stock, and that, on failure of the Toledo 
& South Haven Eailroad Company to pay the purchasing price, he 
should hâve a lien on the property conveyed, in which his stock rep- 
resented an interest. The suprême court of Michigan, however, 
was of the opinion that equity did not require that a lien should be 
reserved to pay the purchase price. As res adjudicata, and perhaps 
as a décision of a state suprême court upon a question of state law, 
we are obliged to foUow the décision of that court in the case at bar. 
But as a question of gênerai equity jurisprudence, which is the as- 
pect in which the questions are discussed in the opinion of the 
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Benior circiiit judge, I am unable to concur in the propositions there 
laid down. 

I see no objection to reserving a lien on the corporate property 
for tlie purchase price of shares of stock, where those shares repre- 
sent a right to object to the sale of the property for anytblng but 
money. It is quite true that the shares do not generally represent 
a tenancy iu common in the property itself, but only a voice in the 
control of the property, a share in the profits to be derived from 
the use of the property, and a share in the assets of the company on 
dissolution, after the payment of debts. But the sale hère was of 
the property of the Paw Paw Corporation, the considération to be 
divided among the stockholders on the very theory that a share of 
stock represented an aliquot interest in the property sold. The cir- 
cumstances seem to me to clearly justify a court of equity in reserv- 
ing something akin to a vendor's lien in the property sold, to secure 
the right of a dissenting stockholder to get his part of the considéra^ 
tion in money. 

The mortgagee had fuU and actual notice, from the récitals in the 
title deeds of its mortgagor, that the considération for the sale of 
the Paw Paw road was not money, but stock, and that the owner of 
the 75 shares of the Paw Paw Company had not consented to the 
Baie. If the construction giren abore of the Michigan statute is 
correct, then the mortgagee was charged with notice that the sale 
was Ulegal, agalnst the owner of the 75 shares, and was therefore put 
on inquiry and notice as to his right to a lien for the value of his 
stock. 

Nor do I concur in the reasoning of the court, that the issuing of 
an exécution upon a judgment for the money value of the thing sold 
is a waiver of the vendor's lien in the thing sold. There is nothing 
inconsistent, under such circumstances, in an exécution and the en- 
forcement of a lien. The cases cited in the majority opinion hâve, 
it seems to me, but little application. They are cases where a mah 
is compelled to elect whether he will sue for the price of an article 
sold, or set aside the sale as fraudulent, and recover the thing in 
specie. They none of them présent a case in equity where the cir- 
cumstances give to the vendors the right to recover the price of the 
thing sold, with a lien for that price on the thing sold. In such a 
case the recovery of the money, and the énforcement of the lien, are 
not inconsistent remédies, and the pursuit of the one is no waiver 
of the other. 

I concur in both the reasoning and conclusions of the court with 
respect to the rights of the First National Bank of New York city 
in the bonds held by it, and hâve nothing to add thereto. 

HAMMOND, J. I concur in the resuit reached by the other judges 
of the court, but not altogether in the reasoning of either of the opin- 
ions which they hâve given. Apart from the statute of Michigan 
authoriztng raUroad companies, under certain conditions, to do that 
which was done iij this case, and apart from the efEect pf the adjudi- 
cations of the state courts of Michigan upon the rights of the par- 
ties to this coritroversy, I should hâve no doubt of Young's right to 
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a decree, — not, indeied, to enfprce any lien of tlie judginent he haa 
ôbtained, either pei^orce ôf the judgment itself, or of any lien akta 
to the vendor's lien, nor yet to recover the money value of his sliares 
of stock, — but a decree to charge the plaintiff hère, who can, in my 
opinion, not at ail occupy the attitude of an innocent purchaser for 
value, without notice, as a trustée of his corporate property, and re- 
sponsible to account, as such, either for its value, or upon a sale for 
distribution among the corporate owners, — the one or the other, 
according to circumstances. The Toledo & South Haven EaUroad 
Company could claim to discharge itself from this obligation of ac- 
counting only by the performance of its undertaking to pay the $3,- 
500, however, on the facts of this case, that undertaking may hâve 
arisen. Not having performed it, there could be no holding of Young 
to it, and shunting him ofC to the position of a simple contract cred- 
itor; but on such failure he vifould be remitted to his right of an 
accounting for his share of the corporate property, into whosesoever 
hands it may hâve come, and a sale for its distribution, or else the 
payment of its value, otherwise ascertained, in legal-tender money, 
and in nothing else, if he insisted on his right to money. 

I dp not think that any corporation can go out of business, and 
sell its properties and franchises in entirety, (outside of sales made 
in the ordinary course of business,) and bind a mlnority of the stock- 
holders, by the vi^ill of the majority, to such a sale, upon any ^rin- 
ciple of the public welfare or like considération; certainly, not to 
compel the minority, on such a sale, to take chips and whetstones 
for tiieir shares of stock, — that is to say, anything else than money. 
Moreover, I doubt seriously the power of tide state, by législation, 
to compel the minority to so surrender their property. I do not 
deny that the majority of the stockholders, in drder to presCTve for 
themselves and the minority the advantage of a sale en bloc, rather 
than a resort to a winding up and accounting among each other for 
their respective sharés of the corporate property, and to prevent the 
destruction of the corporate franchises by a winding-up, might, under 
some conditions hâve, in a court of eÇiuity, the right to compel the 
dissentients to an ascertainment of the value of their shares in some 
other way than by a sale for distribution, and that ordinarily the 
market value of the shares might be resorted to as a measure of that 
value, and that upon such ascertainment the court might compel 
the dissentients to surrender their shares upon the payment, in legal- 
tender money, of thk value; and, what the court could compel, the 
stockholders, without compulsion, could do by agreement inter sese. 
But this power could not be enlarged into any compulsion of assent 
to a scheme of aliénation of the corporate property which left the 
minority nothing but stocks in new enterprises, or other modes of 
comi)ensation, for their shares in the corporate property. Ordina- 
rily, in the absence of spécial powers conferred in the charter or other- 
wise, by law, the stockholders hâve, not as tenants in common or 
joint tenants, perhaps, but as corporate owners or as corporate ten- 
ants, if you please, the right to a distribution of the corporate prop- 
erty whenever the company ceases to operate its franchises, and 
goes out of business, for any cause, whether that of a sale to others. 
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or for some other reason; and those who wish to àcquire the prop- 
erty without a necessity for this distribution hâve a ready method 
of acquiring ail the stock itself, and this seems, rightly and justly, 
the only method; and it cannot be that the majority can substitute 
other property for that of the corporation, such as stock in another 
corporation, or the like, and force the minority to accept this substi- 
tute as a fund for distribution, rather than to claim their interest 
in the corporate property, or the money fund it would bring at a sale 
for distribution. This view brings the resuit already suggested, that 
Young would hâve had the right to a sale of the Paw Paw property 
— ^not the Consolidated property of the Toledo & South Haven Com- 
pany — for distribution, and he and the Toledo & South Haven Com- 
pany, either as direct holders of the shares of the majority stockhold- 
ers, or as holders of those shares substituted in equity to the rights of 
their vendors, and not at ail as purchasers of the property, be it re- 
membered, would hâve divided the proceeds of this sale according to 
the respective shares of each, as represented by their holdings of the 
stock; Young taking his share,be it more or less than the $3,500 which 
was promised, but never paid, as a considération for the transfer 
of his stock, but which, not having been paid, he could not hâve 
been compelled to transfer, and, being stiU the holder, he would, at 
the distribution, take his share as stoekholder, just as they would, 
and there would be no question of vendor and purchaser. The plain- 
tifif could hâve occupied no better attitude than the Toledo & South 
Haven Company; for in this view it would hâve been impossible 
to hold the position of innocent purchaser for value, without notice, 
since Young's right of distribution inhered in the very nature of 
the property itself, to say nothing of other facts to put the plain- 
tifE on notice of Young's rights, as shown by this record. Indeed, 
this view brings out the equities of the parties quite disembarrassed 
from the sale of the property to the Toledo & South Haven Company, 
which sale, whlle it may not hâve been void in toto, either as to 
Young or any one else, could hâve operated only subject to his equity 
of distribution; the plaintiff becoming, in the end, a trustée for him, 
and chargeable as such, and not otherwise. 

But, unfortuûately for Young, he did not, and cannot, occupy 
this favorable attitude as to his stock. I agrée with Mr. Circuit 
Judge JACKSON, that the statute of Michigan in force at the 
time Young or his vendor subscribed for the stock became as 
much a part of the charter of his company as if that statute had 
been written in it, and by that statute the company was author- 
ized to do that which it did in effecting a sale of the property. 
He held his stock subject to this statutory power of the stock- 
holders to dispose of the property in the way they attempted to 
do; and whatever disadvantage there may hâve been, or injustice, 
to the minority dissentient, arises out of the statute, and is an 
inflrmity inhering in such property, to which shareholders must 
submit It is the kind of companv he joined by his subscription. 
It is not necessary to examine closely the questions made as to 
the alleged irregularities in this sale. My brother judges agrée, 
for reasons they give, that Young's intervening pétition cannot 
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be granted; and whatever I might think of thèse irregnlarities 
would be, under th.e circumstancea, quite unimportant. But it is 
prpper to remark that thèse irregnlarities are not such as to aroid 
the, sale, either wholly or in part, as to Young, so as to let in what 
Ishall call his "equity of distribution," already commented on by 
me. The sale was accomplished under a statutory power, and the 
title transferred. Out of thèse irregularities there could grow or 
be created no lien of any kind upon tl^e property, either as a whole, 
or a,s to Young's share, akin to the vendor's lien, or of any other 
naiure known to the law; for the law of corporations contains no 
principle of a lien upon the, property of the corporation sold under 
a statutory power, the statute not providing for the lien. If the 
stock was sold, that was personal property. If the franchises 
were sold, that was personal property. If the rpad, structures, 
and equipments were sold, that might be real estate. But the 
technicî^l équitable vendor's lien could hardly apply, as to that, 
on such a sale. But, if it did, then it would only secure the pur- 
chase money, and not the distributive share of a dissentient stock- 
holder, arising out of what I hâve caUed the "equity of distribu- 
tion," If it be conceded that under the Michigan statute the 
dissentient stockholder is still entitled to the money value of his 
shares, yet the statute provides no lien for that value, the con- 
tract of sale by the trustées provides none, and it does not foUow 
that the sale is void for want of such provisions, nor that any 
lien arises, ipso facto, ont of the sale. It is the ordinary case of 
one selling his land or other property without the précaution of 
reserving a lien or taking a mortgage to secure the price. Per- 
haps a timely application to a court of equity by Young would 
hâve controUéd the majority of the stockholders in the exercise 
of their statutory power, so as to compel them to exercise that 
power reasqnably, and not to part vrtth the property, or the title 
to it, until, by the terms of the sale, some reasonable security had 
been provided for the mtnority stockholders, as to the payment for 
their shares; but none such was made, or, if any of his attempts 
to protect himself could be taken as such, they were not effectuai, 
and the title, having passed, has corne into the hands of the plain- 
tifls, under circumstances which make their position as holders 
of the légal title such that they stand on an equality witti Young 
in a court of equity, Th.eir equities would be equal to his, and, 
having the légal title, they would not be compelled to part with it, 
unless, at least, he should flrst offer to make them whole by re- 
turning the considération they paid for the property, He let the 
title to his property pass into the hands of the Toledo & South 
Haven Railroad Company, irregularly, it may be; but none the 
less it did pass, and the possession along with it. Now, what- 
ever notice they had, pr might hâve had by inquiry, of the irregu- 
larities, th-ese not being such as to make the sale void, Young could 
not avoid It, as against the plaintiff, paying a fair considération 
for it, except upon some superior equity to theirs, and in such a 
case the légal title tums the scale in plaintiff's favor. Moreover, 
Young afflrmed the sale by taking his judgment against the Toledo 
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& South Hayen Eaîlroad Company for his share of the price, in- 
stead of proceeding tp compel the stockliolders to put into tke 
tenns of sale some security for his share. I say, again, he is in 
the position of one improvidently selling his property without pro- 
viding a security for the price, and it is too late for us to provide 
one for him. His trustées of the statutory power hâve, in spite 
of his struggles, injuriously managed the sale, and the responsibility 
is theirs, perhaps. Nevertheless, he is bound by their act in the 
premises, and we can give him no relief. 

The State courts of Michigan reached substantially and practi- 
cally the same resuit, by denying to him any lien, and conflning 
him to a personal judgment against the Toledo & South Haven 
Kailroad Company, either upon the theory of an undertaking by 
that Company in the original purchase to pay him the money value 
of his stock, or upon their olïer in their answer to do that thing, 
as Mr. Circuit Judge JACKSON thihks. Perhaps, the suprême 
court of Michigan did not intend to establish that the statutory 
power of the majority stockholders might be exercised so as to 
compel the dissentients to share in whatever other fund than 
money was the price of the property, and were of the opinion 
that even under the statute a dissentient could claim a money 
value for his share, as Mr. Circuit Judge TAFT thinks; but, after 
ail, it comes to this: a money value was provided for Young, and 
he has a judgment for it. But the trouble is that neither in the 
negotiations for the sale, nor in the contract of sale, was any secu- 
rity provided by the trustées of the power of sale for that money 
value; and, without such provision by them, he can acquire noue, 
upon any principle or theory that occurs to me, or has been sug- 
gested by any one. Outside the statutory power, noue would ex- 
îst, in my opinion, to thus eut him ont of his equity of distribution. 
Inside the statute, he has been lost, as many another has been 
lost, by the désertion of the trustées of the power of sale from 
their trust in its relation to a dissentient stockholder, and, if he 
has any remedy, it is against them, personally, for their misman- 
agement of the trust, and not against the holder of the légal title 
for a valuable considération, paid or agreed to be paid, to the 
trustées upon an effectuai, though it may be irregular, exercise of 
their power. 

McOLASKEY et al. v. BARR et a]. 
(Circuit Court, W. D. Oliio, S. D. April 4, 189a) 
No. 3,984. 

1. WlTNBSS — CREDIBII.ITT. 

The testimony of a wltness 77 years of âge, as to an event in Us boyhood 
of a nature to be ylvidly impressed upon liis mind, is not discredited by 
the faot that his statements as to certain other events wore eonfused, and 
soméwhat contradictory, upon a long cross-examtaation, and his memory 
at fault as to dates. 
4. Evidence— Inscription on Tombstone — Date of Dbath. 

An inscription on a tombstone, it sufflclently authenticated as genuine, 
and recelved as such by the famUy, is admissible, but not always crédible, 
évidence of the date of death- 
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9. WlLMTrCOOTTRXrCTWHVAFraiB-AcQ'arRaD PaOpBBTTî-OHIO Law. 

■D;iiaèr thé OhlO stisltute of ■mOa of January 25, 1816, (2 Chàse, St. 929.) 

' aûd the act of March 23, 1840, (Swan, St 992,) incorporated In a modlfled 

foria into Rev. St §§5914, 5969, a will maMng a gênerai devise of ail the 

testator'a real estate speciks from the time of the testator's death, and 

passes after-acquired property, nnless the contrary intention appears. 

4. Samb. 

A testator 82 years old— a \yldower, and chUdlesa— devlsed, "ail and 
singulàr," his real estate to sons of hls nephew, who had lived with and 
cared for him, and bequeathed hls personal property to thelr sisters. 
Beld, that hls Intent was tp d^^e ail after-acqulred property, and that 
real property whlch came to hlm thereafter by a wlll, and from an estate of 
which hè Tcas ignorant when hls own wlll was made, passed to his dev- 
inées. 

6. Samb— Pbobatb and Record. 

By the law of Ohio« since the year 1808, a wlll Is not effectuai to pass 
real estate unless itbe probated, if domestlc, or recorded, if foreign. 47 
Fed. Rep. 154, 169, afflrmed. 

6. Samb^Dbstbuction of RKConDs— Evidence. 

The testlmony of the clerk of a probate court, thé record havlng heem 
destroyed, that a certain will ts'as admitted to record, ehould, in the ab- 
sence of directly contradlctory évidence, hâve greater weight than the 
omission of any record or statement of such entry in an unofflcial local 
légal journal, pubUshed daily, and on whlch members of the bar generally 
relied as a trustworthy chronlcle of orders, entrles, and judgments. 

7. Same— Ordbh to Record. 

Where the record of a wUl has been ordered, and every act done, ex- 
cept the wrltlng of the record, the Instrument should be considered as- 
recorded. 47 Fed. Rep. 154, afflrmed. 

8. Samb— Ohio Law— Court of Common Pleast-Jubisdiotion. 

Under 1 Rev. St OJilo, p. 141, § 535, provlding for the certlflcation of 
Inattërs in which the probate judge is interested to the court of common 
ple£U3, and for the retùm of ail papers to the probate court, upon the 
final décision of the questions involved In the proceedings, the court of 
comnxon pleas, af ter haviog once heard a case, and oertilied the paipers back 
to tl^e probate court with an order that the disputed wlll be admitted to 
record, has no jurisdlctlon to set aslde the order and recall the papers; 
the éffect of such order belc« to make the will effectuai to pass title,- 
whether there had been aiiy prier ordera admitting it to record or not. 

In Equity. On hearing upon the answer of Heberger's heir» 
to the cross bill of Sajnuel Barr et al. 
For statement of the original case, see 47 Fed. Eep. 154. 

H. T. Fay, for complainant. 
Samuel T. Crawford, for cross complainant. 

E. E. Harrison, Stephens, Lincoln & Smith, and Bateman & 
Harper, for respondents. 

Before JACKSON, Circuit Judge, and SAGE, District Judge. 

SAGE, District Judge. The défendants Michael Héberger et aL, 
sole heirs at law of Francis Héberger, deceased, were brought into 
this cause as parties and coparcieners after the interlocutory decree 
for partition was entered. They présent to the court, for considéra- 
tion de novo, the foUowing questions, involving the rights of devisees 
under the will of Eobert Barr, deceased: 

1. When' ^id the testator, Éobert Barr, die? Mary Jàne Barr — 
to whom tïié feal estate, partition whereof is sought, descended fromt. 
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William Barr, Sr. — died November 27, 1821, and the estate then 
vested in the aurviving brothers and sisters of WiUiam. Barr, Sr., 
subject to the life estate, nnder his will, of Maria Barr. If the 
death of Robert Barr, who was a brother of William Barr, Sr., oc- 
curred prior to the -death of Mary Jane Barr, his devisees, what- 
eyer may be the décision of other questions arising under his 
wiU, wonld not be entitled to any interest in said premises. The 
wiU of Eobert Barr is dated February 16, 1821. It was proven 
before the register of Westmoreland county, Pa., October 21, 1822, 
by Samuel Morehead, one of the attesting witnesses, who also made 
aiHdaTit that he saw Charles Baird, the other attesting witness, 
"who is since dead," sign it Isaac Persching, bom in Westmore- 
land county in 1800, testifles that he had no acquaintance with an 
old gentleman by the name of Barr, who lived on the MiUwood 
Coal fann, but that he heard of his death, and that it occurred 
about a year after the death of Maj. Wilson, whose funeral witness 
attended, and that occurred in 1821. He testifled, also, that the 
Barr to whom he referred was buried at Salem church, and that 
at the time of his death he resided with the Barr f amily out on the 
Coal farm, where Samuel Barr and his brother and sisters resided, 
and where a Barr family had Uved since 1805, — the only family of 
that name in Derry township, although prior to that date there 
were two other Barr familles living at other localitiès in that 
township. The witness testifles that, although his first acquaint- 
ance with any of the Barr family began in 1844, he went to the 
Barr farm to get peaches when he was only 5 years old, and 
that when he was 14 or 15 years old he heard of old Mr. Barr. 
Eobert Barr's testimony is that he was bom July 6, 1807, in Derry 
township, Westmoreland county, Pa., and that he knew his great- 
uncle, Eobert Barr, the testator, from his earliest childhood, and 
lived In the next house, only about three feet from the house where 
his great-uncle lived, until the time of his death, which occurred 
in September, 1822. It appears, however, that he had, three or 
four years before giving his déposition, made an afftdavit in which 
he stated that the date of Robert Barr's death was September, 
1821, and later, in his cross-examination, testifled that he died in 
1852, instead of 1822, and that he flxed the date from having seen 
a certifled copy of the will. He was 77 years of âge when he gave 
his déposition, and his testimony as to dates, in addition to being 
inferential, is so uncertain and varied that it must be disregarded. 
But he détails one circumstance with the clearness and exactness 
which often characterizes the statements of those advanced in years 
in référence to events of their early life, and that is that the will 
was probated, and admitted to record; thnt he was présent when 
the executor took it from the house; that he saw his eldest sister 
get it; that he saw it, and saw her hand it to the executor at the 
gâte, but was not présent in court when it was admitted to pro- 
Ibate. His testimony on this point is, further, that the will was 
«ealed up, — ^he did not know by whom; that it was sealed up the 
flrst time he ever saw It, and indorsed as the will of Robert Barr, 
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and that it could not hâve been over one month after the death of 
Robert Barrtlxat the will was taken ont of his house, and given to 
tJie exécuter; that it was at the first term of the orphans' court 
after his death. It is not strange, nor does it discrédit him, that 
the witness, seven years past three score and ten, was, in the course 
of a cross-exatnination drawn ont to 502 questions, confused and 
contradictory, and that his memory was at fault as to dates, which 
do not so much impress themselves upon the young. Nor is it 
Btrange that the incident of his boyhood, of the deliTery of the will 
to the executor, so coupled in his mind with the then récent death 
of his great-uncle as to be of spécial signiâcance in fixing the time, 
should abide tn his memory in his old âge. 

Samuel Barr, born in Derry township in 1811, and résident there 
ail his life, testifles that Robert Barr died in 1822 or 1823. The 
inscription ion his tombstone states September 15, 1823, as the date 
of his death. The question: in dispute relates only to the date. As 
to the inscription on the tombstone, it falls within the gênerai rule 
that monumental inscriptions, if sufficiently authenticated as genu- 
ine, and as having been received as such by the famUy, are regarded 
as admissible, but not always as crédible, évidence. Pow. Ev. (3d 
Ed.) pp. 141,150; Davies, v. Lowndes, 6 Man. & G. 527. In Haslam 
T. Q*on, 19 W, E. 969, Bacon, V. 0., states the rule thus: 

"|n the case of tombstoûes, no doubt the publlcity of the Inscription glves 
a Sort ôf authenticity to it, and, if it remains uncontiadicted for a great many 
years, it would, in the absence of every other faet in the case, be taken to 
be trae; but you cannot pntlt higher than that." 

It appears from the record that Robert Barr was the owner of 
104 acres, on which he livéd and died, and that his wUl, devising 
it to his nephews, was proven on the 21st day of October, 1822. 
It dôes not appear that that probate has ever been challenged. 
Putting aside the inscription on his tombstone of the date of his 
death, as manifestly erroneous, — as it is conceded to be by counsel 
on ail sides,— and adding to the other évidence cited, in substance, 
above, tije presuniption, strpngly corroborated by, and corroborative 
pf , the évidence of the witness Robert Barr, that the probate of a 
will de;YJ^ing a landed esteite to collatéral kinsmen would not hâve 
been long delayed after the testator's death, our conclusion is that 
it i^ established by a clear prépondérance of the évidence that 
RobaEt Barr died in 1822, probably in September. 

2|. Did his will, even if it be found to hâve been admitted to record 
according to law in Samîlton county, Ohio, pass any interest or 
estate in the lands sought to be partitioned herein? It was exe- 
cuted on the 16th day of February, 1821. The following is a copy: 

"In the nanie of God, ainen, I, lîobert Ban% ôf the township of Derry, 
in the county of Westmoreland, and state of Pennsylvania, being in a toler- 
£^ble stRte of health, and of Sound mind and memory, yet caUlng to mlnd the 
mortality of my body, and that 11 is appolnted for ail men once to die, do 
ails slixteenth day of Februsiry, In the year of oui: Lord one thousand elght 
hùndred and twenty-one, màke, ordaln, and leave this as my last wïll and 
testaihent, which is as foUowSf yiz.: 
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"PIrst, and above ail, I wlll and beaneath my sonl to God, who gave It, 
and my body to diist, from whenco It came, to be decently tnterred at 
the discrétion of my exécuter. And as toucliing wliat worldly tUngs God, in 
hls providence, bas been pleased to bestow upon me, I do bereby wlU and 
dispose of them In manner folio wing, vlz.: 

"To Jobn, lîobert, and Samuel Barr, clilldren and beirs at law of my 
nephew William Barr, deceased, I wlll and bequeath, ail and sltigular, my 
real estate; and to .lolm I wUl and bequeatli my armchalr and table and table- 
dotb and pots. And ail my other movable property I wiU and bequeatb to 
Martlia and Jane Barr, chlldren of the aforesaid William Barr, to be equally 
dlvided between them." 

So far as thîs relates to or affects realty in OMo, it was necessary 
that it sliould be executed in accordance with, and it must be con- 
Btrued by, the laws of that state. The statuté of wills, of Januaiy 
25, 1816, (2 Chase, St. 929,) was then in force. The first section em- 
powered every adult person, of sound mind, to devise, by last wlll 
and testament, in writing, "ail the estate, right, title, and inter- 
est in possession, réversion, or remainder, which he or she hath, or 
at the time of his or her death shall hâve, of , in, or to lands, tenements, 
hweditaments, annuities, or rents charged upon or issuing ont of 
them; also, ail goods and chattels," — "so as such last will and tes- 
tament be signed by the testator, or some person for him or her, 
in his or her présence, and by his or her direction, and at the same 
time be attested by two or more crédible disinterested witnesses sub- 
scribing their names in his or her présence." 

The language of this section Is identical with that of the first sec- 
tion of the wills and administration acts of Pebruary 18, 1808, Q. 
Chase, 571,) and February 10, 1810, (1 Chase, 680.) The act of Jan- 
uary 25, 1816, cited above as the act in force when Eobert Barr's will 
was executed, was repealed by the act of February 11, 1824, defln- 
ing the duties of executors and administrators, (2 Chase, 1308,) and 
on the 26th of February, 1824, an act relating to wills was passed, 
which empowered any person having any estate in any lands, tene- 
ments, or hereditaments to give or devise the same to any person 
by last will and testament, (2 Chase, 1305.) This provision limited 
the power of a testator to devise real estate to that which he had 
at the date of the wiU. It continued to be the law until the act of 
March 23, 1840, (Swan, St. 992,) the first section of which gives to 
any person of full âge, and sound mind and memory, the power to 
give and devise any interest which he or she may hâve in any lands, 
tenements, or any annuity or rents charged upon or issuing out of 
the same; and section 48 provides that any estate, right, or ^nter- 
est in lands or personal estate, or other property acquired by the 
testator after the maldng of his will, shall pass thereby in like man- 
ner as if held or possessed at the time of making the will, if such 
shall clearly and manifestly appear by the will to hâve been the 
intention of the testator. This remained in force until the adoption 
of the Eevised Statntes, which modifled it only in form, as follows: 

"Sec. 5914. Any person of fuH âge, and of sound mind and memory, and 
not under any restralnt, having any property, personal or real, or any biterest 
therein, may give and bequeath the same to any person by last wlll anû 
testament lawfully executed." 
v.64F.no.5 — 50 
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"Sec. 5969i Any estate, right, or Interestiln lands or Personal estate, or 
other property acqulred by tbe testator after the making of hls will, shall 
pass thereby in Uïe manner as LC béld or passed at tbe time of making the 
wlU, if suQb shall clearly and manifesOy appear by tha vrlll to bave beea 
the intention of the testator." 

Thèse sections are How the law. 

From this revlew it appears that from 1805 to 1824 the statute 
law of Ohio was as at the date of Eobert Barr's ■will; that from 
1824 to 1840 there was no provision for disposing by wUl of lands 
subsequently acqnired; and that sinee 1840 after-acquired lands 
pass by will, if it clearly and manifçstly appear by the will that 
such was the testator's intention- The provision of the flrst sec- 
tion of thie act of January 25, 1816, as to after-acquired property, 
in force when the wiU of Eobert Barr was executed, was taken, 
word foi* Word, from the Virginia statute of wills of the Ist of Jan- 
uary, 1787, wliich was under considération in the court of appeals 
of that state in Allen v. Harrison, (decided at the October tenu, 
1802,) 3 CaJI, 251. The testator, in that case, devised to his son 
John and his heirs ail his lands in the counties of Surry and Susses, 
and to his son William ail his lands in the counties of New Kent, 
Southhampton, and Nansemond, and in James Oity. He also gave 
a plantation on the three creeks to his son John, and his plantation 
called the "Fort Quarter" to his son William. "Ail the rest and resi- 
due" of his estate, "of what nature or kind soever," he gave to his 
said two sons, to be equally divided between them. It was held 
that after-acquired real estate did not pass by the will. Pendieton, 
P., in his opinion, said: 

"If the législature had intended to abollsh, wholly, the distinction in Eng- 
land, they would certainly hâve declared that every testator should be con- 
eddered as speakiag in Iiis wUl, at the time of Iiis death, as well respëcting 
his real as hia personal estate, and thus hâve put an end to ail controversy about 
It, instead of whlch, they bave only varled the raie aa to lands, sub modo; 
that Is, by givlng testators a power which they may exercise or not, at their 
will and pleasure, to dispose ôf their after-purchased lands; meaning, as it 
appears to pie, to meet the désire in Bockenhain's Case, [Gllb. Dev. 138,] 
where a man sliaU devise ail the lands which he shall bave at his death, but 
not further interfering with the raie." 

In Bockenham's Case, th^e was a devise of ail the lands the 
testator then had, or should hâve at hls death; but after-acquired 
real estate was, under the English rule, excluded from the opération 
of the will. Smith v. Edrington, 8 Cranch, 66, was a case arising 
under the same statute. The testator expressed his désire that ail 
his jnst debts should be paid by his executors, who were authorized 
to dispose of and convey his property, so far as might be necessary 
for that purpose, and then foUowed this provision: 

"Shoidd my son William P. Edrington, to whom I beaneath the whole of 
my property, after the payment of my debts and provisions above made, die 
under the âge of twenty-Mie years, I then give," eta 

The testator then made certain pecuniary bequests in the event of 
his son's so dying, and concluded by disposing of the then resîdue 
of his property. The suprême court held that after-acquired prop- 
erty did not pass under the wiU. Justice Washington, announ- 
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cing th.e opinion, said, after quoting the provision of the statute, that 
it was necessary that the intention to make a disposition of after- 
purchased lands should clearly appear upon the face of the will; 
that the presumption was that the testator meant to confine his de- 
vises to land to vrhich he was then entitled, and this presumption 
could only be ovemiled by words clearly showing a contrary inten- 
tion. He held, further, that in that wiU were no expressions which 
indicated an intention to devise, or in any manner to charge, lands 
which the testator might afterwards acquire; that it did not appear 
that he contemplated, when he made Ms will, the purchase of any 
land, and the words "estate" and "property," to be found in it, might 
be fuUy satisfied by applying them to the personal property of wMch 
he was possessed. The statute of Virginia, above cited, was adopt- 
'^d in Kentucky, and in Wamer's Ex'rs v. Swearingen, 6 Dana, 195, the 
court of appeals of Kentucky held that, prima facie, the testator con- 
templated only such interests as he owned when he published his 
wUl, but that, if he manifested an intention to devise what interesta 
he might own at his death, then, and only then, his will should be 
understood as speaking at his death as to land, as well as any other 
property, but that such an intention would not be presumed, but 
must be disclosed by the actual import of the provisions of the will. 
In the will before the court in that case the testator directed the 
division, among persons named, of the "residue of the estate," which 
the court held did not évince any référence to lands subsequently 
acquired. In Dennis v. Warder, 3 B. Mon. 173, the testator de- 
clared his purpose to dispose by will of such estate as it had pleased 
God to bless him with. The court held that the will passed only 
such real estate as the testator owned at the date of its publication, 
and that it indicated no intention to devise ail the estate he might 
own at Ms death. In Marshall's Heirs v. Porter, 10 B. Mon. 2, the 
court held that the mère fact that the testator, by his will, made a 
gênerai disposition of his land, or of ail his estate, would not author- 
ize a déduction that he intended to include real estate afterwards 
acquired. In that case the testator declared his purpose to dis- 
pose by wiU of such "worldly estate as it hath pleased the Almighty 
to bless him with." 

The statute of Ohio now in force, relating to wills, was adopted 
from a statute of Massachusetts. It differs from the statute of 
1816 only in the express provision that the intention to pass subse- 
quently acquired reaî or personal estate must clearly and manifest- 
ly appear by the wiU itself. That provision, however, only incor- 
porated into the statute a rule of construction which would hâve 
been applied, as indicated by the opinion of Justice Washington in 
Smith v. Edrington, in the absence of the express provision. But 
we will now refer to the cases in Massachusetts. In Blaney v. Bla- 
ney, 1 Cush. 116, the court was of opinion that, since the enactment 
of the statute, testators could devise after-acquired lands by clearly 
manifesting by their vrills their intention so to do. The court said 
that, on inspecting the will under which the plaintiff claîmed, they 
could not doubt the testator's intention to give him ail the property 
not disposed of by the will, and that he manifestly had in mind the 
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Éufi^eqaent acquisition of real estate, as indicated by a provision 
for hls widow in lieu of dower in the real estate of wMcli he miglvt 
"die seised;" and, after devising and bequeathing to plaintifl ail 
the rest, residue, and remainder of Ms said property and effects, of 
every description, real, personal, and mixed, not before disposed of, 
authomed Ms exécuter to seU and dispose of any or ail the real es- 
tate not speciflcally devised, of which he might "die seised." This 
case, therefore, recognizes that the intent to include after-acquired 
property in the opération of the wHl must appear upon the face of 
the wiU. 

In Brimmer v. Sohier, 1 Cush. 133, after sundry legacies, the tes- 
tatrix devised and bequeathed a moiety of ail the residue of the es- 
tate to her sister for life, and ail the residue of the estate to her 
brothërs, in case they both survived her, othervrise to the brother 
who should survive her. The court said that the arrangements 
made by the testatrix were therefore prospective, looking farwird 
to an etent which might not hàppen until many years after her di»- 
cease. In this connection the court ref erred to the cohcluiling para- 
gi-aphs as specially signiflcant, calling attention to the f act tluit the 
estate Was given to the brothërs in case they should both sui'vive 
the testatrix; "otherwise, my wiU is that the brother who shnll sur- 
vive me shall take the whole and entire of my estate," which the 
court said was language as comprehensive and emphatic as could 
well be used, and cleariy intended to embrace the residue of ajl the 
estate which the testatrix should leave at the time of her death; 
and tJiat, in contemplating the event of survivorship, thé mind of the 
testatrix was carried forward to a state of things which would exist 
at the period of her decease, and that it was with a référence to that 
period that the disposition of her whole property was made. It 
was the opinion of the court upon thèse considérations that the tes- 
tatrix did not intend to die intestate as to any part of the estate 
which she might leave, and that the after-acquired real estate did 
pass by her wUl to the surviving devisee. 

In I^escott V. Prescott, 7 Metc. (Mass.) 141, the court said that the 
provisions which is adopted in section 5969 of the Eevised Statutes 
of Ohio seemed to remove the distinction between real and personal 
estate, "sô that now ail legacies and devises passed to the residuary 
legatee." That, however, was obiter, for the court proceeded to 
say that the point was not material in the case, as the testator, 
after thë making of his will, and before the makiûg of the codicil, 
had sold Ms real estate, and it was not stated that he had died seised 
of any real estate. 

The court, in CusMng v. Aylwin, 12 Metc. (Mass.) 169, had before 
it a will WMch was made prior to the Eevised Statutes, and the land 
demanded Wàs purchased by the testatrix afterwards. It was held 
that the provision of the statute applied as well to wills made be- 
fore as to those made after the statute, whén the will had not be- 
fore that tiïne taken effect by the death of the testator. The will 
bequeathed ' to William C. Aylwin and Charles C. Payne, and the 
survivor of them, Ms executors and administrators, ail testatrix's 
property, iicluding certain trust property, in trust, with power to 
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the executors to invest from time to time, and to alter, change, and 
reinvest the same, and to pay over the income as specifled in the 
wilL The court said: "We think it is generally true that when 
a will purports to dispose of the testatort whole estate or property 
the intention is to dispose of ail thë estate or property of which 
the testator may be the owner at'the time of his death; and that 
such intent would be inferred, unless something in the will should 
be opposed to such an inference." And the court found that there 
was nothing opposed to such an inference in the will in that case; 
that it was manifestly the intention of the testatrix to give her 
whole property to her nephew and his childien, and that he sfiould 
hâve only the income; and that at his death the property should 
be divided among his children, and for this purpose the property waa 
given to trustées. "It was manifest, therefore," added the court, 
"that the testatrix did not intend to die intestate as to any part 
of her property." 

In Winchester v. Forster, 3 Oush. 366, the testator declared in 
his will his wish to secure for the use of his wife the dwelling house 
which they then occupied, and to furnish an income adéquate to 
ail her wants. He therefore provided that if he was not the owner 
of that house at the time of his decease it should be purchased at a 
price not beyond a limit iixed, and that his wife should hold and 
enjoj it for or during her natural life. If that house could not be 
obtained within the limit, then he directed that any other in the 
city of Boston, which should be selected by his wife, and which 
could be bought at or below the limit, should be purchased, and 
that his wife should hold the same for life. He also gave to her 
ail the household furniture, silver plate, and family stores, and the 
net income of one third of his personal estate during her life or 
widowhood. After providing a legacy for his brother and his 
daughter, he gave at the decease or intermarriage of his wife the 
Income of that part of his estate which he appropriated to her use 
unto his daughter for her life, and in case her husband survlved her 
he was to hâve the income during his life. He also gave the in- 
come and produce of ail the residue of his estate to his daughter 
and her husband for life, and provided that her child or children 
who should survive the parents should take and hâve, share and 
share alike, of his estate, real, personal, and mixed, subject to the 
provision made for their grandmother, testator's wife, should she 
then be living. Finally he provided that if his daughter should 
die without issue surviving her, or, leaving issue, such issue should 
die in minority and unmarried, ail his estate, real, personal, and 
mixed, should go to such person or persons as would then be his 
heirs at law in case he had died intestate and without issue. Chief 
Justice Shaw, in pronouncing the opinion of the court, said that 
in one respect the wUl disclosed a clear intention to pass after- 
acquired estate. That was by the provision relating to the house 
in which the testator then lived, and the directions that it should 
be purchased for the use Of his wife, and held by her for life. But 
he announced that the more décisive considération was that it 
. appeared by the wholé scheme and ténor of the will that the testator 
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Intended 1;<) maïe a full and entîre dispoBitîon of Ms whole property, 
realand personal, and therefore the court wap of opinion that it 
did "mapifestly appear to hâve been the intention of the testator 
to makej a, testamentary disposition of ail the estate he should leave 
at the time of his decease, aad that the aftervacquired estate did 
pass by the will." It is to be noted that there was in that case 
no express déclaration of any such intention, nor was there in 
Cushing V. Aylwin. 

Wait V. Belding, 24 Pick. 129, décides questions arising under a 
will executed in 1797, before the Eevised Statutes, which devised 
to the testator's two sons, designated, and their heirs, "the whole" 
of his "lands and buildings lying and being in the town of Hatfleld." 
By a codicil dated May 2, 1812, he gave to the same sons, without 
adding "and to their heirs," lands not enumerated in the original 
will, but purchased since then in the town of Hatfleld or elsewhere, 
and declared that his wUl and meaning was that his codicil should 
be annezed to and made part of his will to ail intents and purposes. 
After the exécution of the wUl, but before the exécution of the codi- 
cil, the testator purchased the premises which were demanded in 
the suit by a third son. The question was whether the two sons 
took, under the origruEd wUl, in connection with the codicil, an 
estate ^ f ee or for life only in the premises demanded, the rule of 
law recognized in Massachusetts being that in a devise of real estate 
without limiting it to the devisee and his heirs, a life estate only 
is devised, unless it appears elsewhere in the wUl that the testator 
intended to give the estate in fee. Ohief Justice Shaw, on page 
136, saya: 

"In gênerai, a will looks to: the future. It has no opération, elther on real 
or Personal property, tlU tjie death of the testator. General words, therefore, 
may as well Include what the testator aspects to acquire, as what he then 
actually holds. The term 'aU my property' may as well Include ail which may 
be his at his decease as âll which Is his at the date of the wUl, and wiU be 
construed to be so intended, unless there are words in the description wiilcli 
limlt and restraln It We are then brought back to the particular description, 
'the whole of my lands and buildings lylng and being in the town of Hatfleld.' 
There are certalnly no words, and nothlng in the wiU, showing an Intent to 
limlt it to the lands and buildings then held by him. No such intent can be 
presumed." 

And on page 137 he says that, if the wUl had been made after 
the Eevised Statutes, there seemed to be no doubt that the after- 
acquired estate would hâve passed by the devise, the description 
being gênerai, of ail lands in Hatfleld, without limitation as to 
the time of acquisition, and, if that description waa sufflcient to 
include ail real estate in Hatfleld, the after-acquired premises would 
hâve passed but for the rule of law then in force restraining the 
opération of ail devises to real estate held by the testator at the 
date of the devise. Thèse statements are apart from the décision 
of the point involved in the case, but they are of importance as 
showing what was understood to be the law with regard to the 
construction of the intent of the testator to be derived from a devise 
of ail his estate within a certain town, or of ail his estate. 

We hâve in the above-cited cases two Unes, in contrary directions, 
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of décisions upon statutes of tiie same import; tiie décisions in Vir- 
ginia and in Kentucky Iiolding that a devise of the wliole estate, 
or of thie entire estate, or of aJl tlie lands of the testator, or of ail 
the lands "which it hath pleased Grod to give" to the testator, does 
not indicate an intention that the wfll shall include after-acquired 
properîy; whUe the décisions in Massachusetts are that a devise 
of "ail my property," or of aU the estate, wiU be construed to be 
intended to include ail which might be the testator's at his decease, 
unless there are words in the description which limit and restrain 
it. The décision in Smith v. Edrington by the suprême court, here- 
inbefore cited, would be authoritative and décisive but for the con- 
sidération that it rests upon the construction by the court of a Vir- 
ginia statute which was also a rule of property, and the construc- 
tion of which by the court of appeals of Virginia was a rule of 
décision for the fédéral courts. Which Une of décisions, then, shall 
this court foUow ? Before deciding, we must look into the décisions 
by the suprême court of Ohio for what light they may throw upon 
the question, for the will of Eobert Barr, as has hereinbefore been 
stated, 80 far as it relates to or affects the title to lands in Ohio, 
must be construed according to the law of Ohio. 

The first case is lessee of Smith v. Jones, 4 Ohio, 116, decided 
at the December tenn, 1829. The défendants claimed under a will 
dated July 25, 1811, and gave in évidence that the testator, Smith, 
was ta possession of the lot involved in the suit, which was in eject- 
ment, under a verbal contract of purchase, and commenced improve- 
ments upon it prior to the date of the wUl. On the 9th of Sep- 
tember, 1811, — some six weeks after the date of the will, — the tes- 
tator entered into a written agreement with the owner for the pur- 
chase of the lot, in completion of which a deed was made on the 
26th of May, 1812. The court below instructed the jury that if 
they were satisfied from the proof that the testator was in pos- 
session under a verbal contract of purchase at the time of maMng 
the will, the devise was operative, and the défendant entitled to a 
verdict. The jury so found, and the case was before the suprême 
court on assignments of error in the instructions. In the course 
of the décision, which sustained the instruction, the court said that 
it was a prominent feature of English law to favor the heir and 
prevent dislnherison, and that that had introduced the flxed prin- 
ciple that at the inception of the will a man must be seised of the 
estate devised. But the court went on to say that the différence 
in circumstances had in Ohio led to a différence in législation, and 
that cases might arise "in which our courts may with great pro- 
priety départ in their judicial décisions from those of England up- 
on questions arising out of wills. The laws of the varions states 
show that it is the gênerai policy of the govemment that estâtes 
should not accumulate in families, or succeed in perpetuity. This 
is universally supposed to be the most effectuai way to guard from 
degeneracy and destruction our free and equal institutions." After 
holding that a devise in gênerai words will carry the estate both 
in law and equity, and that when an equity existed at the time of 
publishing the will, and before the testator's death it was carrîed 
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into grant, the équitable and légal estate could not be parted, but 
the latteï* àttached to the fonner, so as to vest a complète estate 
in tlie derisee, the court conflrmed the judgment below. This 
case is Important as indicating that the English ruies of décision 
upon questions arising out of wills were not regarded as binding 
upon the courts of Ohio. 

Allen V. Little, 5 Ohio, 66, was not a will case, but it decided 
that under the siktute of Ohio a married woman could make a wiU 
devising real estate held in her own right. The argument to the 
contrary was that the several statutes of Ohio were not materially 
variant f rom the statute of wills of Henry Vm., and that under that 
statute it was held that a married woman could not make a valid 
will. The opinion of the court was by Judge Hitchcock, one of the 
strongest, if not the strongest, of the old judges. After referring 
to the fact that at common law real estate could not pass by will, 
and that aU the décisions made by English courts upon the stat- 
utes of wills enacted in the reign of Henry VHI. had been made 
with référence to those statutes, and were unlfonn in denying the 
right of femes covert to dévise real estate, he says: 

"BngUsh cases can be of iio authorlty liere, unless It be flrst shown that the 
statutes imder wlilch those cases were deelded are siniilar to dut own. It 
cannot, however, be matter; of surprise that among the profession the opinion 
shopld prevail that even in our state a f eme covert cannot make a wlU. We 
get our Ideas f rom reading English law books, and the books of reports pub- 
lished in our sister statos; aild, wlthout stopping to Inqulre what change haà 
been tuade by our own local législation, we adopt, as sound law, the princlples 
there advanced." 

Then he refers to décisions by courts of other states, and, pass- 
iag to an historical review of the législation in Ohio, and to the 
considération of the statute then in force, which included "every 
femâle i)éfson aged eighteen years and upward, being of sound 
mind," amông those who might devise real estate, he asks what is 
meant by the phrase "Every female person aged eighteen years and 
upward," and then proceeds as foUows: 

"I do not ask those alone who hâve derived their ideas of the proprlety 
of any law by reading English bocks, or wbo would enlarge or restrain a 
statute of Ohio, so as to make it compare wlTh a statute upon the same 
subject, althôugh with différent pliraaeology, enacted in New England, New 
York, Massachusetts, Penasylvania, or any other state In, the Union, but I 
aSk any man of ordinary common sensé, who désires to arrive at a correct 
vmderstandlng of a statute, by giving to the words used by the législature 
their ordinary ' and appropria to meaning. The law is made, not for the 
beneflt of tliis or that profession or class of men, but for the communlty at 
large; and every statute should receivi such construction as Is consistent wlti» 
the common sensé of that community." 

The court, in Kerwhaker v. BaUroad Co., 3 Ohio St. 172, called 
attention to the fact that early in the history of Ohio the eommon 
law of England and the statutes of that country of a gênerai nature 
in aid of coiûmon law, pàssed prior tô the fourth year of King 
James L, were adopted by législative enactment; but that act was 
repealed on the 2d of January, 1806, since which time, the common 
law of England has had no force in Ohio derived from législative 
adoption. The court proceeded to say that common law has con- 
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tinued to be récognized as Ûie rulë of décision în our courts in the 
absence of législative enactments, so far as its rules and principles 
appeared to be based on sound reason, and applicable to our condi- 
tion and circumstances, and therefore it bas no force in OMo, ex- 
cept so far as it dérives autbority from judicial récognition in tbe 
practice and course of adjudication in our courts, and tbis extends 
no furtber tban it illustrâtes and explains tbe rules of rigbt and 
justice as applicable to the circumstances and institutions of tbe 
people of tbe state; and tbe court accordingly beld tbat tbe rule 
of tbe common law requiring tbe owners of domestic animais to 
keep them on tbeir own lands or witbin inclosures bad never been 
in force in Obio. Tbe statuts making tbe common law of England 
and ail the statutes of a gênerai nature in aid of tbe common law 
prior to the fourtb year of tbe reign of King James I. tbe rule of 
décision was adopted by tbe govemor and judges of tbe territory 
nortbwest of tbe Obio river, and publisbed July 14, 1795, to take 
effect October 1, 1795. 1 Chase, 190. It was a contested question, 
upon wbich the judges in Tbompson's Lessee v. Gibson, 2 Obio, 
340, were equally divided, whetber tbe adoption had any binding 
force. The fiftb section of the ordinance of 1787 for the govem- 
ment of the territory nortbwest of the Kiver Obio required tbat 
the adopted law should be a law of one of the original states, and 
tbe law in question was not, either at tbe time of its first enact- 
ment or at the time of its adoption by the govemor and judges, a 
law of an original state. Its flrst enactment was in May, 1776, by 
the législature of tbe colony of Virginia, and, when adopted by the 
govemor and judges, it had ceased to be a law of tbat state, baving 
been repealed, so far as it enforced tbe Englisb statutes, by the act 
of December 27, 1792, (Tate, Dig. 21, 89.) It was argùed that, 
if tbe Virginia law was not in force, tbe govemor and judges had 
no autbority to adopt it. "Tbeir autbority was to adopt laws, — 
not the dead forms of statutes, from which the vital energy had 
departed." 1 Chase, 190, note. The argument on tbe other hand 
was tbat no great weight was due to the circumstances that the 
Virginia làw was first enacted by tbe colonial législature, and tbat, 
since the repeal was only so far as the law enforced the Englisb 
statute, tbe adoption was good pro tanto, and was effectuai to make 
the common law of England a rule of décision in the territory. 

In Sergeant v. Steinberger, 2 Obio, 306, the suprême court beld, 
remarking that it had been more tban once decided by tbe suprême 
court on the circuit, that estâtes in joint tenancy did not exist in 
Obio, and sucb bas ever since been récognized as the law. Tbe 
court said that the reasons which gave rise to tbat description of 
estate în England never existed hère; tbat tbe jus accrescendi was 
not found in principles of natural justice, nor in any reasons of 
policy applicable to our society or institutions, but, on the contrary, 
was advetse to the understanding, habits, and feelings of the people. 

In Helfenstine v. Garrard, 7 Ohio, 275, the court was united in 
opinion that the statute of uses, if ever in force in Ohio, became 
Bo by the statute of 1795 or 1805, and was repealed by the statute 
of 1806, above cited, which was before the date of the patent for 
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lands inTolTed in that case. Jndge^ Lane, pronouncing the opiii" 
ion, said that af tér a political organization, and the administration 
of justice by courts within the state of OMo for the period of 48 
years, the court found no traces of authority of the statute of use» 
at that tuhe as a rule of property, and that our System of convey- 
ancing, altiiough it had grown out of the English system, did not 
dépend ùpon the statute of uses, but had taken its form and derived 
its authority from our own statutes and local usages. It is plainly 
apparent that the court was not inclined to recognize that the 
statute had ever been in force in Ohio. 

The wOl in Eeynolds t. Shirley, 7 Ohio, 323, was executed on the 
18th of December, 1824, whieh was while the wills act of 1824 was 
in force. It contained a devise by Abiathar Shirley to his wife of 
certain spécifie real eatate, and added this gênerai clause, "aU my 
other freehold estate whatsoever." The real estate in controversy 
was acquîréd after the exécution of the will. Shirley died in 1834. 
In his last illness, sitting on his bed^ with his will in his hand, he 
said to the witness, who testifled that he was there in response to 
Shirley's request: "This is my wUl. It was signed and witnessed 
in 1824, and I hâve called you to witness it as my last will and 
testament." Thereupon, by Shirley's request, the witness indorsed 
on the will the foUowing certiflcate: "This is to certify that 
the within is, as therein declared, my last will and testament, 
acknowledged before those whose names are heretofore subscribed 
this 23rd August, 1834;" and it was read to Shirley, who said that 
his name was already to the will, and requested the witness and 
another person who was présent to sign it, and they did so. Th« 
witness téstifled that Shirley was of sound mind at that tîme. It 
was argued for the plaintififs that the republication of a will musi 
be in writing, executed with ail the solemnities required in the 
exécution of the original will. The court, however, was satisiied 
that there was a complète re-execution of the will, and that the 
wiU thus republished spoke as to and disposed of the real estate 
owned by the testator in 1834. 

The décision in Pruden v. Pruden, 14 Ohio St. 251, was an- 
nounced by Judge Eanney. The pétition was flled to obtain a con- 
struction of the will of the testator. After providing for the pay- 
ment of his debts and funeral expenses, and giving two small legacies 
to charitable uses, he gave and devised to his wife, in case she 
should survive him, ail his moneys, crédits, personal and real estate, 
and property, for her beneflt and support during the term of her 
natural life. In the event of his wife not suryiving him, his whole 
estate, real and personal, was to descend as direçted by law, and 
as if the will had not been made. In case his wife should survive 
him, aU his estate and property, real and personal, above devised, 
that at his wife's decease should remain, was to go to his heirs, 
and their légal hèirs, forever. He further direçted his executor to 
sell, in his discrétion, a 40-acre tract described in the will, and to 
collectf the amount due him from his son Charles. He authorized 
his executor, whenever Ms wife should désire it, to sell the house in 
which he lived and the lot on which it was built, and pay over aH 
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the moneys realized from thé sale of Ma real and personal estate 
to his wife. On behalf of the heirs it was claimed that the fund 
arising from the sale was not disposed of by the will. In overrul- 
ing that clami the court referred to the provision in the statute çf 
wUls that after-acquired property shaU pass "if such shaU clearly 
and manifestly appear by the will to hâve been the intention of the 
testator." Judge Eanney then says: 

"For the reasons gLven In Lessee of Smith v. Jones, 4 Ohio, 121, a will stioiild 
probably be constnied with somewhat more Uberality hère, upon a question ol 
this character, than bas been customary In Ihe Engllsh courts. It very 
seldom happons that a man who goes to the trouble of making a will 
Uitends to die intestate as to any of the property that he may own at the 
time of his death; and when it clearly appears that the testator intends ail 
the property he owns at his death to be used and applled for specified pur- 
poses, and the changes between the will and his death hâve simply consisted 
in converting it from one description of property Into another, there can be no 
danger of luterfering wlth his Intentions by holding it ail subservient to the 
accompllshments of such purposes. Indeed, every Une of this will looks to 
bis death, and tlie situation of his property at that tlme, as the starting point 
in h!s dispositions. It is then that his dcbts are to be pald, and it is then that 
his wife is to take, either for life or otherwise, ail the residue of his "personal 
and real estate, and property,' of every description; or, if she is not then 
living, that it is ail to go to his helrs, as though the 'will bas not been 
made.' " 

As strongly indicating the disposition of the suprême court of 
Ohio to discard English rules for the construction of wills not in 
harmony with the changea conditions and circumstances in Ohio, 
the case of Parish's Heirs t. Ferris, 6 Ohio St 563, may be referred 
to, where the court held that if A. "die without issue," or "without 
heirs," or "without children," then the devise should be to B. in 
fee. Kie words "if he die without issue" or words of similar im- 
port are to be interpreted contrary to the English rule, and accord- 
ing to their popular and natural meaning; that is, as referring to 
the time of the death of A., unless the contrary intention is plain- 
ly expressed in the will, or is necessary to carry out its undoubted 
purposes. To emphasize the departure, the court said it might hâve 
reached the same conclusion without impeaching the old English 
rule of interprétation, but that they were unwUling to make an exce^p- 
tion by which they would sanction the English construction of the 
words under considération, and at the same time malce the case be- 
fore them an exception to a rule which they said never had been 
recognized, and that the uniform course of the décisions of the courts 
of this state had been to so construe wills as to carry into effect 
the intention of the testator, whUe to adopt the English rule would 
clearly defeat that intention. The court cite Daniel v. Thompson, 
14 B. Mon. 562, where the English rule was rejected as one unknown 
to the community, contrary to the natural sensé and common use 
of words, and founded upon lands and estâtes inapplicable to titlea 
in Kentucky; and they quote the language of Justice Hitchcock: 

•'I must be peruiitted to say that thèse rules, in most cases, are applicable, 
not for the purpose of aseertatning, but of defeating, the Intention of the 
devisor; and I présume no such statute [referring to the statute of entall- 
ments] would hâve been passed had it not been supposed that thèse an* 
tlquated rules of construction wore too much regarded by our courta" 
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Parish.'s Heîrs t. Férris was aflanaed in Nfles v. Gray, 12 Ohîo St., 
where, on page 327, will be foxind quite as vigorous a répudiation of 
English ndes 6f construction which had been discarded by statute 
in England, as the statutes of Henry VIII., relating to wills, upon 
which the authorities in Virginia andKentucky cited above in this 
opinion really rest, hâve also been discarded. 

In Gillen t. Kimball, 34 Ohio St. 360, Judge Boynton, announ- 
cing the opinion of the court, says: 

"Where a will Is executed, making a disposition ol property of the testator, 
both real and personal, a presuinption arises tliat lie intended tliereby to dis- 
pose of his whole estate, tmless the csontrary appears." 

There is not in the Ohio Eeports a single case in which the pré- 
cise question before us for décision was passed upon or even pre- 
sented. This fact of itself warrants the inference that, by the com- 
mon understanding of the people and the lawyers of the state from, 
the beginning, a devise, in gênerai ternis, as "ail the estate," or by 
any other gênerai tenus, has been sufflcient to pass after-acquired 
lands. We do flnd that since 1806 the common law of England has 
had no force in Ohio derived from législative adoption, and has 
been recognized by the courts no f urther than it illustrâtes and ex- 
plains the rules of right and justice aç applicable to the circum-r 
stances and institutions of the people of the state. We flnd, too, 
that as early as 1881 the suprême court, declaring that the common 
law rulé to the contrary had no force, decided that a married woman 
might dispose of her pnîperty by will as if she were a feme sole; and 
that repeatèdly the same court has said that in référence to after- 
acquired realty, a will should be construed more liberaUy than has 
been customàry in the English courts; for, as a very able jadge ex- 
pressed it, "it very seldom happens that a man who goes to the 
trouble of making a wUl intends to die intestate as to any of the 
propierty that he may own at the time of his death." We flnd, 
f urther, that the same Court has put the stamp of its spécial disap- 
proval upon the English rule of construction of "dying without issue" 
and expressions of like import, and has said that where a will makea 
a disposition of property; both real and personal, the presumption 
is that the testator intended thereby to dispose of his whole estate, 
unless the contrary appears, — a presumption expressly approved 
by the suprême court of the United States in Given v. Hilton, 95 U. 
S. 594, quoting from Vemon v. Vemon, 53 N. Y. 351, that the law 
prefers a construction which will prevent a partial intestacy to one 
that will permit it, if suCh a construction may reasonably be given. 
Thus we see that the trend of the décisions by the highest court 
of the state of Ohio is away from English statutes and rules and 
authorities as to the interprétation and construction of wills, and m. 
favor of a construction more libéral, and more in harmony with the 
institutions and government of the state and the circumstances of ita 
people. TUrning to Virginia, we see that in Harrison v. Allen, 
supra, the act of which the Ohio statute of wills of 1816 is a copy ia 
treated as only a modification of the English statutes of wills. which 
were until then fully in force in that state, and that the same view 
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is expressed in Smith v. Edrington, supra; whfle in Browne v. Tur- 
bervllle, 2 Call, 404, it is declared that "in Virginia ail agrée that 
the common law of England is the gênerai law of the land, wliere it 
is not taken away by the statute of the state." In Massachusetts 
the English statutes of wills never were recognized, after colonial 
times, as in force. 

Eight hère attention m,aj be caUed to the fact that even the Eng- 
lish courts hâve not questioned that where a testator devised ail his 
real estate he intended to include ail he might haye at his death. 
That was always understood to be the effect of a bequest of ail the 
testator's personal estate, and in Wind v. Jekyl, 1 P. Wms. 575, Lord 
Macclesfleld obser\'ed that "the intention of the party must hâve 
been the same as to both" his real and personal estate. Under the 
old law, vFhere a testator made a gênerai gift of his real and per- 
sonal estate, he was considered as meaning to dispose of both "to 
the fuU estent of his capacity," but in regard to the real estate the 
wUl was read as a gift of what belonged to him at the date of its 
exécution, not because it did not évidence an intention to devise 
after-acquired estate, but because he was incapable of devising wha.t 
did not belong to him at the date of his wUl. 1 Jarm. Wills, *326. 
It would seem to follow logicaUy that if the power to devise after- 
acquired realty was conferred by statute, provided such intent was 
manifest from the wiU, a gênerai devise would, of itself, sufftciently 
évidence the intent. Accordingly, in Hayes on Conveyancing, (5th 
Ed., p. 591,) the opinion is expressed that a gênerai devise of real 
estate would carry after-acquired lands "almost of course from the 
extension of the disposing power to ail the real estate belonging to 
the testator at his decease." 

We are not taclined to follow the décisions of Virginia, nor those 
of Kentucky, which are in the same direction. The décisions by 
the suprême court of Massachusetts are more in the Une of those 
of the suprême court of Ohio. Under the statute of Ohio in force at 
the date of Bobert Barr's wUl the question turns upon the inten- 
tion of the testator. Chief Justice Robertson, in Walton's Heirs 
V. Walton's Ex'x, 7 J. J. Marsh. 58, said that, under the Kentucky 
statute, (which, as has been hereinbefore stated, was an adoption 
of the statute of Virginia from which the Ohio statute was copied,) 
whether after-acquired lands could pass by the will or descend to 
the heirs was a question of intention to be solved by a proper con- 
struction of the whole will; and that, if from the will itself it ap- 
peared more reasonable to infer an intention that after-acquired 
land should pass by it than that it should remain undevised, then, 
it would pass. If the contrary intention should seem more rea- 
sonable, the land would descend. In Starling v. Price, 16 Ohio St. 
31, the court said that the intention was to be gathered, "not nec- 
essarily alone from the phraseology of the particular clause to be con- 
strued, but from the whole will, including the codicils, if any, and ail 
thèse, viewed in the lîght cast upon them by the relations and cir- 
cumstances of the testator, of his estate, and of the objects of his 
bounty;" and that, "in searching for such intention, courts ought 
not to permit themselves to be ensîaved by mère technical rules of 
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construction." Th.e siâe riilè is stateia in BaÀniilg v. Bânnirig, 12 
Ohio ^t 456; where tlie pôurt sâj àlso: "It is a rule ot judicial pol- 
icy in Efigland to leàn in f avor of tlie heir as agàinst tlie devisee; but 
such ÎS not the policy in OUio." To the same ^ect see Moore v. Beck- 
witli, 14 Ohio St. 182, àiid Thompson v. Thompson, 4 OMo St. 351, 
where Judge Thurman said tkat "of ail the instruments that need 
the beneflt of a libéral construction — a construction that prefers 
substance to mère form— wills néed it most." 

NoW let us take up the "w^ill of Eobert Barr, and in the light of 
the above rules ôf construction, taking into account also "the rela- 
tioïis and circumstarices of the testator, of his estate, and of the 
objécts of his bounty," détermine whether it was his intention by 
his will to dispose of aU the estate he might hâve at the titne of his 
death, or only of the estate he then had. He was in liis eighty- 
third year, a widower, and childless. Calling to mind, at the out- 
set iu his will, the mortality of his body, and that it is appointed for 
ail men once to die, he proceeds to "ordain and leave" his last will 
and testament. "First and above ail," he commits his soûl to Gk»d, 
who gave it, and his body to the dust, from whence it came. "As 
touching what worldly things God, in his providence, has been 
plëased to bestow upon me," he wills and disposes of them as foUows: 
To John, Eobert, and Samuel Barr, children and hoirs at laM' of his 
nephew, William Barr, who with tlieir sisters had lived with and 
cared for him up to the time of his death, he gives "ail and singular" 
his real estate. To John he gives his armchair and table and table- 
cloth and pots. AU his other movable property he gives to Martha 
and Jane Barr, the sisters of John, Eobert, and Samuel, who also 
lived with him and cared for him unta his death. Looking to the laai- 
guage and the circumstances, we cannot doubt that he intended by 
that Will to make an ultimate and final disposition qt ail the estate 
that he might hâve at the time of his death. But it is urged that 
he could not hâve intended to devise any interest in the lands 
involved in this suit, because, at the date of the exécution of his will, 
Mary Jane Barr was yet alive, and no interest in those lands had 
vested in him. It may be assumed that he was wholly ignorant 
of thç existence of either the will or the estate of William Barr, Sr., 
and that the idea of devisingany interest in that estate never oc- 
curred to him; but the question is, did he intend by his will to dis- 
pose of ail the estate of which he might die seised or possessed, or 
did he intend to die intestate as to any part of it? We think that the 
only proper construction is that he intended to make a final dis- 
position of his entire estate which he might hâve at the time of his 
death. It is our opinion that when a testator devises "ail and 
singular" his real estate, or makes a gênerai devise by words of 
like import, his wHl, under the présent law of Ohio or the law in 
force in 1816, speaks from the time of his death, unless the con- 
trary intention appears in the will. This conclusion brings us to 
the thîrd and last question to be considered. 

3. Has an authenticated copy of the will of Eobert Barr been ad- 
mitted to record in the probate court of Hamilton county, as required 
by law? Upon the'hearing, it was contended by counsel for Eob- 
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ert Barr that prior to the axjt of March 23, 1840, no such record waa 
necessary. This proposition cannot be maintained, as clearly ap- 
pears from sections 8 and 12 of the act of 1816. We adhère to the 
mlîng made in this case (reported 47 Ped. Kep., at page 169) that the 
provisions of the présent law hâve been substantiaJly the law of 
Ohio since the year 1808. 

At the former hearing the facts were not in dispute. Now it is 
denied that an order was made or entered admitting the copy of 
the will to record. Upon the testimony now before the court we 
flnd that the order was made in the latter part of January or early 
in February, 1884. S. T. Crawford prepared an order admitting 
the copy of the will to record, It was objected to as containing 
a flnding that the will related to land in Hamilton county. Mr. 
Mannis: prepared a short order, which was handed to Judge Matson, 
of the probate court; but it does not appear that it was entered. 
The testimony of William H. Sargent, derk of the probate court, 
is that Judge Matson admitted the copy to record, and, objection 
being made to Mr. Crawford's draft of an order, Judge Matson au- 
thorized him (Sargent) to mate the entry in the usual form. At 
flrst he stated that he could not remember putting the order on the 
minute book, having had, as he stated, 12 or 14 pages of minutes 
to make every day; but then he recalled that he had some conver- 
sation with Mr. Crawford in regard to the payment of costs, a mat- 
ter with which. he testified, he would not hâve troubled himself 
if the record had been refused. Later in his déposition he testi- 
fied that he used the "regular uniform entry." There is no évidence 
directly contradlcting Sargent It is shown that there is no record 
or statement in the Daily Law Bulletin of or about that date of 
the admission of a copy of said will to record, or of any action of the 
probate court thereon. The Law Bulletin was a daily publication 
of the transactions of the courts — ^including the probate court — 
of Hamilton county, Ohio. It was not the officiai paper of the 
courts, but was relied upon generally by members of the bar as an 
accurate and trustworthy chronicle of orders, entries, and judgments. 
There is other testimony of a négative character, but we are of opin- 
ion that the testimony of Sargent is entitled to the greater weight, 
partly under the rule of presumptions in f avor of affirmative évidence, 
and partly because it makes the stronger impression upon our con- 
victions. We conclude, therefore, that, although the copy îtselt 
of the will was not spread upon the record, it was in légal effect 
recorded, so as to make it effectuai to pass the title to lands in 
Hamilton county. The reasons and authority for this conclusion 
are stated in McClaskey v. Barr, 47 Fed. Eep., at page 170. The 
case of King v. Kenny, there cited, is to be found in 4 Ohio Eeports, 
instead of 4 Ohio State Beports, as there stated. The effect of the 
subséquent application to Judge Matson under section 5339b, Kev. 
St. Ohio, was considered in McClaskey v. Barr, 47 Fed. Eep., at page 
170, and we are not disposed to reconsîder it. 

There is, however, another matter which it is necessary to look 
Into, In September, 1887, a new application was made to the 
probate court by counsel for the heirs of the devisees of Robert 
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Baîrr to admit a copy èï Eis will to record; To tHat', i «ïieèiàl plea 
was flJed by the défendants in possession, setting up the pMbr appli- 
cation as a bar. Tbe probate coiirt declined to go into tlie mérita 
of the application until the disposition of the spécial plea, which 
it heârd and sustained. The case was then taken to the suprême 
court of the state, where the ruling upon the spécial plea was re- 
Tersed, and the case remanded for further proceeding. There- 
upon counsel for the Barr heirs obtained from Judge Ferris, of the 
probate court, who had at one time been an attorney in the pro- 
ceeding to resist the recording of said copy of said will in said 
court, an order certifying the application to the common pleas 
court Mr. Crawford, on the 29til of July, presented to Judge 
Evans, ofthat court, the order of certification, and an authenticated 
copy of the will of Kobert Barr, with the original papers and the 
mandate of the court above. On the 80th of July, 1892, the court 
of common pleas found that the original will of Eobert Barr was 
executed and proved in Pennsylvania according to the law of that 
state, and that it related to property in Hamilton county, and that 
it was dûly authenticated; wherefore it was ordered that the copy 
of said wiU then preseilted should be admitted to record in the pro- 
bate court, as provided by law in such cases; and that a certifled 
copy oî the entry should be made out, and, with ail other papers 
and documents accompanying it, be transmitted to the probate 
court of Hamilton county, to enable that court to exécute the order. 
On the Ist of August, 1892, a motion was filed in the court of com- 
mon pleas to set aside the above entry, which in the mean time had 
been certifled, and, with the papers, transmitted to the probate 
court. On the same day an entry was made by the court of com- 
mon pleas staying the proceedings Of July 30, 1892, and withhold- 
ing the order then made to admit the record of the will of Robert 
Barr in the probate court, and ordering the papers to be returned 
with said order and with the copy of said will to the common pleas 
court, and 'withheld from entry and record in the probate court, 
to abrde the further action of the court of common pleas. On the 
5th of August the court of common pleas made an entry setting 
aside the order of July 30, 1892, and continuing the case to the 
October term, 1892. From that entry it appears that the papers 
had been returned to the common plêas court by the probate court 
before any action had been taken by that court in pursuance of 
the order of the common pleas court of August Ist; whereupon 
the court set aside the order of July 30th, and continued the case 
to the October term, 1892, for further proceedings. To ail of this 
the counsel for the heirs of the devisees of Robert Barr excepted. 
The certification by the probate court to the common pleas court 
was under section 535 of the Revised Statutes of Ohio, which pro- 
vides for such a certification in any matter in which the probate 
judge is interested as attorney or otherwise. The law requires 
that the probate judge 



"Certify the matters and proceedings to the court of common pleas, and he 
shall forthwlth file with the clerk of the court of common pleas ail original 
papers eonnected with the proceedings, and the same shall be proceeded ta 
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and heard and determlned by the court o( common plea8, at chambers, by 
any judge thereof, or In open coTirt, In the same manner as though tliat court 
had original jurisdictlon of the subject-matter thereof; and upon the final 
décision of the questions involred In such proceediugs, or on the final settle- 
ment of the estate In which the judge is Interested as exécuter, administrator, 
or guardian, by the court of common pleas, or whenever the Intereat of the 
probate judge thereln ceases, the clerk shall deliver aU the original papers 
back to the probate court from which they came, and the clerk shall also 
make out an authenticated transcript of the orders, judgments, and proceed- 
mgs of the court therein, and shaU file the same in the probate court from 
which the papers came, and the judge thereof shall record the same In the 
ordinary records of similar business." See Kev. St. Ohlo, p. 128. 

This section gives to the court of common pleas, under the cer- 
tiflcate of the probate judge, a limited and spécial jurisdiction to 
do precisely what is prescribed in the statute, and, when that is 
done, the jurisdiction of the common pleas court is at an end. The 
jurisdiction continues untn the court acts and certifies its action 
back to the probate court. The moment that that certiflcate is 
made and the papers are transmitted back to the probate court, 
the jurisdiction of the common pleas court over the matter is ter- 
minated, and that court has no further authority or power. That 
certiflcate in this case was made by the court of common pleas on 
the 30th of July, 1S92, whereby it sent back to the probate court 
its order admitting a copy of the will ofr Eobert Barr to the records 
of that court. That order was not, and could not be, revoked by 
the subséquent proceedings in the common pleas court. Those 
proceedings were coram non judice. Edmiston v. Edmiston, 2 
Ohio, 251; Heirs of Ludlow v. Johnston, 3 Ohio, 561. We are re- 
ferred to U. S. v. Gomez, 23 How. 326, Cannon v. U. S., 118 U. S. 
355, 6 Sup. et. Eep. 1064, and Peck v. Sanderson, 18 How. 42, where 
mandates were ordered back from the lower court to which they had 
been sent. But that was in the exercise of a gênerai appellate 
jurisdiction. over the case. Hère there was neither appellate nor 
gênerai jurisdiction, but only a delegated limited authority, under a 
statute, to do a particular thing in a case, the jurisdiction over 
which, excepting as to the doing of that particular thing, was ex- 
clusively in the probate court. The effect of the order of July 30, 
1892, and its transmission to the probate court, was to make the 
will of Eobert Barr effectuai to pass title to lands in Hamilton 
county, even if there had been no préviens order admitting it to 
record. Let the proper entry be made, including the défendants in 
the decree for partition herein. 

JACKSON, Circuit Judge, conours in this opinion. 
v.64F.no.5 — 61 
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OALDBR et al. V. HENDERSON et al • 
(Circuit Court of 4ppeals, Flftb Clreiùt Jaojiary 23, 1893.) 
No/63. ' , ■ 

1. Bkventjb Laws— Sugak Bountt— Bights of Sugar Raibeeb. 

The sugar bounty provided for by the act of Ootobei' 1, 1890, la not a 
pure gratuity by the govemment, or a mère récompense for persoD3l 
services, but Is coinpensation offered for the purpose of stimulatiug pro- 
duction; anfi when a producer accepta the ofCer, and compiles with the 
statute, there Is a contract between him and the govemment 

a Samib—Vebï'ed Rights— Assignmbnt pob Benbfit of Crbditoes. 

A clalm for çuch bounty, eamed by ralsing sugar, is a vested rlght, con- 
stitutlng property, which Is subject to be sold on exécution imder the laws 
of Loulslana, and wlli therefore pass, under the insolvency laws, to the 
provisional, syndics, wh^n the owner maUes a cession of his property for 
the benefit of creditors. 

8. Appeal— Decisiok— Mattkbs not Appealbd fbom. 

On an appeal by défendants from a gênerai decree agalnst them, the 
plalûtifïs caimot hâve reinstated an Injunctlon which was dlsmtssed by 
the trial court as to one of the parties, when they took no appeal there- 
from. 

Appeal froiii the Circuit Court of the United States for the East- 
em District of Louisiana. 

In Equity. Suit brought'in the civil district court for the parish 
of Orléans by William Henderson and Leopold Loeb, provisional 
syndics of John Calder & Co. and David R. Calder, against John 
Calder & Co. çind David R. Calder, to enjoin them from disposing 
of a claim against the. United States for sugar bounties earned. 
Défendants removed the case to the United States circuit court, 
where judgment was rendered against them, from which judgment 
they appealed. Affirmed. 

Statement by PAEDEE, Circuit Judge: 

John Calder & Co., and David E. Calder indlvldually, on the 15th day of 
Fobmary, 1892, made a cession of thelr property under the insolvency laws 
of Louisiana, and William Henderson and Leopold Loeb were appointed pro- 
visional syndics. The insolvents flled a schedule of their assets and liabiUties, 
upon which a mémorandum was made of bounty allowance claimed to be the 
property of David R. Calder, which he was authorlzed by law to keep, as ex- 
empt from selsnire under any process of court, and as not subject to be sur- 
rendered under the insolvent laws of the state. The provisional syndics 
brought this suit In the civU district court for the parish of Orléans, alleging 
the above facts, and furtter averring that the amoimt of bounty which Da- 
vid R. Calder Is to collect from the national govemment is not stated upon 
the schedule; that the amount thereof exeeeds the sum of $40,000, and is due 
to said David R. Calder because of certain clalms made by hlm under a llcense 
granted to hlm by the national govemment; that the flrm of John Calder & 
Co. and David R. Calder, the insolvents, wei-e actlvely engagea, for a number 
of years prior to their surrender. In commercial business in the clty of New 
Orléans, and in the cultivatlon of sugar plantations; that they cultlvated four 
différent plantations, the property of John Calder & Co., to wit, the Alice C. and 
the Choupique, sltuated in the parish of St. Mary; the Aragon, in the parish 
of Terrebonne; and the Orange Grove,in the parish of Lafourche,— upon which 
plantations the sugar was produced for which the boimty claimed is due; that 
under the insolvent proceedings and surrender there passed to the creditors 
of sald Insolvents aU the property, elther movablo or Immovable, or other 
lights or clalms, except that which the law autliorizes Insolvents to retaln, 
and whicli property should come under the control of petitloners, as provi- 
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Blonal syndics; tbat the bouiity allowàtiçe claimed by Bavid R. Calder for 
Bugàt produced in the United States, undèr the àfet pf congress, Is an asset be* ' 
longing to said Insolvents, and IS, by the opération of the ihsolvency laws of 
Louisiana, subject to the contrdl ôf petitioners, as Syndics, to be appUed to thé 
pàyment of the debts of said insolvents, and Is not exempt, as bètween peti- 
tioners and sàld John Calder & Co. and David R. Calder, from the opération of 
the insolvént laws of the staté. Complainants àlsô averred that they had 
reason to fear that, if the said insolvents should obtâln possession of said boun- 
ty, they would divert the same to the préjudice of their credltors; aad upon 
the prayer of said syndics an Injùnction was grantèd, ex parte, prohibiting 
David R. Calder from dlsposlng of the drafts recelved by him from the United 
States for such bounty allowance, and also prohibittng Andrew Hero, assistant 
treasurer of the United States, from paylng such drafts pendente lite. The de- 
fendants moved the suit lato the circuit court of the United States for the 
eastem district of Louslana, as one aristng under the laws of the United 
States. In the circuit court the pétition of the syndics was by agreement 
treated as a biU in equlty, and the défendants moved to dissolve the injùnc- 
tion, and also demùrred to the blll. Upon a hearlng the motion to dissolve the 
Injimction was denied, except as to the assistant treasurer of the United States, 
as to whom it was granted, and the bill dismissed, and the demurrer of the de- 
fendants was overruled. The défendants electing to stand upon their demurrer, 
a final decree was made, adjudging that said bounty allowance formed a part 
of the assets of Said Insolvents, and passed, by their assignment, by opération 
of law, to their syndics, for the beneflt of creditors; and said Insolvents were 
enjoined from collectiag or dispostng of said drafts, or.parting wlth their pos- 
session, except to said syndics. From this decree the défendants appealed to 
this court. 

John D. Bouse and Wm. Grant, for appellants. 
Henry L, Lazarus and Horace E. Upton, for appellees. 

Before PAEDEE and McCormick, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (after stating the facts.) The assign- 
ment of errora covers substantially the merits of the case, and the 
case présents the question whether the claims of David R. Calder 
under the act of congress approved October 1, 1890, for allowance of 
bounty for the production of sugar earned on the plantations of John 
Calder & Co. in the year 1891, passed to the creditors of John Cal- 
der & Co. and David B. Calder individually, under the insolvént laws 
of Louisiana, by the cession of property made ànd accepted on the 
15th day of February, 1892. Prior to 1890 the production of sugar 
was fostered by the government of the United States by a protectiVe 
tariff, which imposed such duties upon imported sugar as practically 
enabled the producers in this country to obtain a price for thé 
sugar produced by them, compensatory of the cost of production; 
it being well understood that, without the enhanced price resulting 
from the tariff, sugar in quantities could only be produced in the 
United States at a loss to the producer. In 1890 the government 
of the United States, without changing its policy in respect to sugar 
produced, changed the method of encouraging production by prac- 
tically placing sugar upon the free list, and enacting the bounty 
System. The law granting the bounty, so far as it is material to 
tliis case, is as foUows: 

"231. That on and after July first, eighteen himdred and nlnety-one, and 
untU July flrsti Dineteen bundred and five, there shall be pald, from any mon- 
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eys In th.e treasury not otherwlse approprlated, under tbe provisions of section 
three thoiisana six himdred and elghty-nlne bf the Revlsed Statates, to the pro- 
ducer of s^ar testing not Jess than lilnety degrees by the polariscope, from 
beets, sor^hnmi or sugar cane grown within the United States, a boimty of 
two cents pér pound, and upon such sugar testing less than.nlnety degrees by 
the polgjiscopei and not less than elghty degrees, a botmty of one and three 
fourths cents perpound, under such rules and regiilatlons as the commlssloners 
of Internai revenue, with theapproyal of the secretary of the treasury, shall 
prescribe. , 

"232. The prodùcer of sald sugar, to be entltled to sald bounty, shall hâve 
flrst flled, prior to July flrst of each yçap, with the commlssloner of Internai 
revenue, a notice of the p^ce of production, wlth a gênerai description of the 
machînery and methods to be emplojed by him, wlth an estlmate of the 
amount of sugar proposed to be produced In the current or next ensuing year, 
includtng the number of maple trees to be tapped, and an application for a 
llcensë to so produce, to be accompanled by a bpnd In a penalty and wlth sure- 
tles tp be approved by thè commlssloner of Internai revenue, conditioned that 
hé jvlll falthfully obseryei ail rules and régulations that shall be prescribed 
for such manufacture and production of sugar." 26 St. at Large, p. 583. 

It is to be noticed that the bounty offered by the statute is for su- 
gar thereafter to be produced, and to those producers only who shall 
accept the provisions of the act, and comply with its terms, as to tak- 
ing eut a license, giving bond in penalty, etc. In our opinion, the 
'T30Uhty," so called in the statute, is not a pure gratuity or donation 
by the goTernment, but was intended to be, and is in fact, a standing 
ofler of reward and compensation to sugar producers, to encourage 
and stimulate them in aie otherwise lôsing business of producing 
sugar in the United States. It was intended to be, and is in fact, a 
guaranty of reimbursement to sugar producers accçpting the terms 
of the statute, of part, at least, of the cost of production. When a pro- 
dùcer of sugar accepts the offer, and complies with the statute, it 
would seem to be as much a contract as it is possible for any citizen 
to make with the govemment. Ail the éléments of a contract are pres- 
ent,-^the terms, the considération, apd the lawful object. Itis true 
that the govemment «an repeal the statute, and refuse to pay the 
bounty earned upon sugar thathas been produced under the promise, 
and within the statute, but so could the government do with an admit- 
ted contract for any public work. The appellants contended in the cir- 
cuit court, as in this Qourt, that the bounty offered by the govenmient 
of the United States was a pure gratuity, without considération, 
revocable at pleasure, and, untU payment of the same is actually 
made, is not property, but only a hope that may or may not be 
realized. The judge of the circuit court, in a very clear and well- 
reasoned opinion, discussed the case on this Une, and, citing Wil- 
liams V. BEeard, 140 U. S. 529-531, 11 Sup. Ct. Eep. 885, held that su- 
gar bounty earned was property. In the cases of Comegys v. Vasse, 
1 Pet. 193, and in Williams v. Heard, supra, it was held that équita- 
ble claims against our own and foreign governments, not arising un- 
der any statute, and not allowed at the gâte of bankruptcy, were ex- 
pectanoies coupled with an interest, and, as such, were property 
rights that passed under assignment in baiikruptcy, under both the 
bankrupt laws of 1800 and of 1867. The claun of David E. Calder, 
who accepted the terms of the act for the year 1891, for sugar pro- 
duced during that year, is a claim arising under a contract, — & just 
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cladm, — and one that the goveniment cannot avoid otlierwise than 
by répudiation. It is more than a possibility coupled with an in- 
terest. It is an actuality, a vested interest, (see People v. Board 
of State Auditors, 9 Mich. 327,) and a riglit for which. there is a 
remedy under existing statutes pf tlie United States. Tlie statnte 
«ffering the bounty makes a standing appropriation to pay it, and 
It is the duty of the treasury officiais to warrant for it; and if 
there is a dispute as to facts or amounts the court of claims has 
jurisdiction. See "An act to provide for bringing suits against 
the government of the United States," (24 St. at Large, p. 505.) 
The law governing insolvency proceedings in Louisiana, so far as 
this case is concerned, is as follows: 

"The debtor shall armex to his pétition hls schedule,— that Is to say, a sum- 
mary statement of his affaire, and the losses he may hâve expetienced,— men- 
tioning the nameç of his creditors, thelr places of résidence, and the amount 
of their respective claims; and the schedule shall, besides, contaln a statement 
of ail his property, as well movable as immovable, and his rights and actionst 
(except those which hereinafter are secured to him,) together wlth a mention 
of the approximate value of the property by him assigned." Section 1786, 
Rev. St. 

"The debtor is not obliged to comprehend In his surrender any property 
that is not subject to be seized and sold on exécutions agahist him." Sec- 
tion 1787, Id. 

"The debtor is not obliged to comprehend in his surrender any property; 
that is not subject to be seized and sold in exécution against him, but, witii 
this exception, ail his property must be surrendered." Article 2183, Rev. 
Civil Code. 

"There are also rights which" are merely Personal, that caunot be made 
liable for the pay ment of debts, and therefore no contract respectlng them 
cornes within the provisions of this section. Thèse are the rights of personal 
servitude; of use and habitation; of usufruct of the esta te of the minor 
child; to the Income of dotal property; to money due for the salary of an 
office, or wages, or recompense for personal services." Article 1992, Rev. 
Civil Code. 

The appellants contend that, under thèse statutes, Calder's claim 
for bounty for gugar produced in 1891 did not pass to his creditors, 
because, they say, said claim was not subject to be seized and sold 
on exécution; it was not placed upon the schedule as surrendered 
by the insolvent, and the claim is one for persolial services, and 
therefore specifically exempt under section 1787. The limitation 
contained in section 1787 clearly applies to property exempt from 
exécution, and does not include property which, although not exempt 
from exécution, there is a difflculty, ïegal or physicaJ, In seizing 
under exécution. As a matter of Louisiana law, the ilaim of 
Calder against the government is one subject to seizure on exécu- 
tion; and while the offleers of the government cannot be gamished, 
nor funds in their hands attached, there is no difftculty whatever, 
under the Louisiana practice, in levying an exécution upon 1he 
claim, and selling the same according to law. La. Code Pr. art 
647; Flower v. Livingston, 2 Mart (N. S.) 615; Harris v. liank, 
5 La. Ann. 538; Rightor v. SlideU, 9 La. Ann. 606; McDonald v. 
Insurance Co., 32 La. Ann. 596; Levy v. Aclden, 32 La. Ann. 545. 
In the case of West v. His Creditors, 8 Eob. (La.) 123, it was held 
by the suprême court of thé state of Louisiana that the claim of 
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S.II :insQly;6nti^gaiiist the Mexîcftn .goyermaent, rejjresentedi bj a cer- 
tificate of ondebtediieÊts on th.e ;Mexican goTemaient, passed by a 
pessjon to tie syndic. We quote from tte opinion of the court as 
fpllpws: ; ; {•;■ 

IThe- -évidence shows 'inost concluslvely that thls was a debt owing to West 
by tlie'Mexican goygraiiuent, not only previous to the sun-ender of his prop- 
erty, in 1821, ]bnt to hls application for a respite, in 1819. By refuslng or 
negledting to. |)ut It on hls bilan at the latter period, or not surrenderlng It 
In 1821, wHen orderea,'he bas not. acqùlred any right to It, nor can he, by 
putting the ' debt on bis schedulô Whéû he went into baokruptcy, take It 
away from the syndic of the creditors, anddeprive them of a fund ont of 
which they are entltled to be paid. Thls debt was in fact as much given up 
as any other, in 1821. The books in which the entries were made, relatlng to 
it, were given up. Efforts were made to coUect it, or get it recognized by the 
debtoE. They were fruitl^pç for a long lime, but at last euccessful." 

It is isrçïl settled, uflder tlie insolvent laws of Louisiana, that ail 
the «iébts, rights, and property of an insolvent maktng a cession 
pass to his creditors by the surrelider, whether placed on the sched- 
ule ôr not, and the syndic may sue to recover them. West v. His 
Creditors, supra; Lawrence v. Guice, 9 Eob. (La.) 219; Dwight v. 
Bimon, 4 La. Ann. 49Qj' Bank v. Horn, 17 How. 157; Geilinger v. 
Philippi, 133 U. S. 246-255, 10 Sup. Ot. Rep. 266. In the récent case 
of Butler v. Goreley, 146 V. S. 303, 13 Sup. Çt. Rep. 84, the su- 
preniô court aflarmed the doctrine pf Williams v. Heard, supra, and 
f urther héld that section 3477 of the Eevised Statutes of the United 
States, which prohibits transfers or assignments of claims upon 
thé United States uÈtil af ter the allowance, the ascertainment of 
the aniount due!, ànd the issuing (rf a warrant for the payment there- 
of, and then provides; that they shall be freely made and executed 
in the ptesence of twp attesting witnesses, does not apply to as- 
signments in insolrehcy, nor to other transfers by opération of 
law. 

We are of opinion; that the claim of CaJder for bounty under the 
statute of the United States la a claim for reward and compensation, 
and ripened into a vested interest by complia,nce with the statute, 
and thé actual production of sugar tiiereunder. While sugar may 
be, to some estent, produced by personal services, in the guise of 
labor, it is, in the main, produced by the cultivation of lands, and 
the use of> expensive niachinery; and it is a well-known fact that, 
under the présent methods of raising sugar, capital and crédit 
are both required to.meet the necessary outiays for seed, labor, 
supplies, and machinery, and it would materially hamper the busi- 
ness if the prpceeds of the crop, whether in bounty or otherwiae, 
are not available to meet the demands of creditors who, it may be, 
hâve fumished the niçans which in reality produced the crop. It 
would thereîore tend to defeat the acknowledged object of the stat- 
ute to givB it the narrow construction that âe bounty offered for 
the production of sugar was intended as a mère recompense for 
Personal services, Case v. Taylor, 23 La. Ann. 497, cited by ap- 
pellanta, does not appear to be applicable. In that case Taylor 
had leasedfrom the state a public canal, binding himself to make 
certaia jmpirovements, pay OTer to the state certain rents, and 
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a«qiiîring from the state the right to receite and colléct the tolls. 
Conceding the correctnéss of tàe ruling, — and it was dôubted at the 
time by some of the judges of the court, — ^it gôes no further than 
to hold that the contract was not a lease, and that the compensa- 
tion which might resuit to Taylor for operating thë canal was in 
the nature of récompense for personal services. In the case in 
hand there is no public work to be operated, no agency for the gov- 
ernment, but a simple contract, as we view it, to pay so much 
for sugar produced under certain circumstances. 

As to the présent question, the claim, although in the name of 
David B. Càlder, as holding the lîcense, is really for sugar produced 
on the plantations of John Calder & Co., cultivated by that firm, 
and it should not be restricted to a claim for récompense for the 
Personal services of David R. Calder. We are of opinion, there- 
fore, that none of the contentions of the appellants are well tâken; 
and we hold that the claim of David E. Calder against the United 
States for bounty for sugar produced upon the plfintations of John 
Calder & Co. during the year 1891 is property that passed by the ces- 
sion in the insolvency proceedings to the syndics of John Calder & Co. 
and David R. Calder individually, as a fund to be ajjplied to the 
payment of creditors. The application of appellees to amend the 
decree of the circuit court by reinstating the injunction against the 
assistant treasurer, on the authority of Clark v. Clark, 17 How. 315, 
as approved in Phrlps v. McDonald, 99 U. S. 298, cannot be consid- 
ered, as complainants did not appeal. 

The decree appealcd from is affirmed, with costs. 
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(Circuit Court, D. Oregon. May 18, 1892.) 

Grant of Public Lands m Aid of "Wagon Road — Suit to Enfoiîce Fokfei- 

TURB— LaCHBS— BSTOPPBL. 

CoDgresa granted certain lands to Oregon In 1866 to ald In the construc- 
tion of a wagon road from Albany to ttie eastem boundary of the state. 
In 1874 congress enacted that, when the road Is shown by the certlflcate 
of the govemor of Oregon to hâve been constructed and completed, 
patents to the lands should Issue. By 1871 such certiflcates had been 
made. In 1882, after complalat to the department of the Interlor that the 
road had not been constructed, and after référence of the matter to con- 
gress and Its refusai to act, and after Investigation by the department, 
the patents Issue. The défendants WeUl and Cahn daim to be purchasers 
of the land In good faith upon the strength of the govemor's certiflcates, 
and further claim to hâve expended large sums of money on said lands 
after the Issxiance of the patents, and to hâve sold portions thereof with 
warranty; also to hâve fully rebuilt the rpad before the passage of the açt 
of March, 1889, authorlzlng this suit to enlorce forfeiture. Beld, oh ex- 
ceptions to thelr answer setting forth thèse facts, (J) that the défense of 
lâches Is not appUcable to the United States; (2) that the United States are 
estopped to enforce the forfeiture; (3) that, the grant belng Jp praesenti 
with condition subséquent, a construction of the road after the time 
llmlted in the grant, but before the assertion of a claim to a forfeiture, 
may be pléaded tn défense of thls, suit \ 



808 ' FEDEBAL EEPOKTKR, vol. 54. 

aio Equity, Sijit -by; the Xî»ited States 9<gaiiist the Willamette 
VftUfiy '& Cascade, iMçiwtftîn Wagon-Eoad Company and others for 
the JEorfeiture of la^dis granted to respondents, and the cancellation 
qf ipatçnts issued'tKeRefor. Eespondents filed answers and pleas, 
and tîie : biU was di^mi^sed upon argument of the pleas. Com- 
piainant appealed, and this décision was reyersed, and the cause 
f^nitanded. 11 Sup. Ci Èep. 988. Eespondents thereupon 
aiiswered on the merits. Heard on exceptions to the answer. 
Exceptions overruled. 

'Ai H. Tanner and Franklin P. Mays, for the United States. 
C. R. S. Wood, for défendante. 

GltBERT, Circuit Jndge. A bill was jSled on behalf of the 
Uaitèd States against the Willamette VaUey & Cascade Mountain 
Wagoji-Road Company and other défendants, settlng forth the act 
of qpngress of July 5, 1866, which grants to the state of Oregon, 
to aid in the const^TJction of a wagon road from Albany to the east- 
ern boundary of the state, certain sections of the public lands situ- 
ate along the line of said road, together with a right of way for the 
same,, and, cbnfers upon the législature power to dispose of the lands 
as t|ië ipork progressed, upon the Issuance of a certiflcate of the 
governorôf the state to the secretary of the interior that any 10 
mjl^of the same were completed; but provides that, if the road is 
not completed in flve years, no furtlier sales shall be made, but the 
land remaining unsol^ shall revert to the United States; and further 
provides that the road shall be constructed of such width, grades, 
and bridges as to permit of its regular use as a -wagon road, and in 
such other spécial manner as the state may prescribe, and that the 
road shall remain a public highway for the use of the government 
of the United States. 

The bill allèges that the state of Oregon, by an act passed Octo- 
ber 24, 1866, transf erréd to the corporation défendant ail lands and 
rights so granted to the state by congress, for the purpose of aiding 
the corporation in constructing the road mentioned in the act. The 
bill ftiJFther States that by an act of congress of July 15, 1870, a 
change wias made in the route of the road, and that the corporation 
défendant thereupon, by supplemental articles of incorporation 
changed the line of its road to conform to the act of congress; that 
on the llth day of May, 1868, the ofiftcers of the corporation 
fraudulently repregented to the govemor of Oregon that the road 
had been constructed as required by law for a distance of 180 miles 
from Albany, and thei-eby fraudulently procured a certiflcate to that 
eflect from the govemor; that on the 8th day of September, 1870, 
the 9tii. day of January» 1871, and the 24th day of June, 1871, fur- 
ther certificates were fraudulently procured, to the effect that the 
remaînder of the road to the state line had been completed; but 
the bill allèges that the road never was constructed. 

The bill further allèges that by act of congress of June, 1874, 
patents for the granted lands were authorized to be issued to the 
fltate of Oregon, or to any corporation to which its rights had been 
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transferred in ail cases wliere the roads in aid of the construction 
of wMcli said lands were granted are shown by the certtficate of 
the governor of Oregon, as in said acts provided, to hâve been 
constructed and completed: "provided tbat this shail not be con- 
strued to revive any land grant already expired, nor to create any 
new rights of any kind, except to provide for issuing patents for 
lands to which the state is already entitled." 

The bill then avers that patents were issued on June 19, 1876, 
for 107,893.01 acres of the lands, and on October 30, 1882, for 
440,856.72 acres. The prayer of the bill is that ail of the lands 
granted to the state by the act of July 5, 1866, be decreed to be 
forfeited to the United States, and restored to the public domain, 
and that the certificates and patents be declared ft-aludulent and 
void. 

To this bill the défendants WeiU and Cahn first flled two pleas, 
with accompanying answers. The first plea set up that the patent 
of October, 1882, was issued after due examination by the secre- 
tary of the interior, and in pursuance of the act of June, 1874, and 
that said défendants, relying thereon, had paid taxes and other 
expenses on said lands, and had sold portions thereof with warranty 
of title, and that it would be inéquitable for the United States to 
claim a forfeiture of the lands. The second plea averred that in 
1871 thèse défendants, believing that the road had been f ully cona- 
pleted, as certifled by the governors of Oregon, made purchase of 
the lands in good faith, and paid therefor |161,400. The pleas were 
set down for argument upon their sufiaciency, and it was held upon 
the facts contained in the first plea that the claim of the govern^nent 
was a stale claim, and that lapse of time was a bar to the suit, 
and that the second plea was good, for that it showed that the de- 
fendants were bona flde purchasers, (42 Fed. Eep. 351;) and the bill 
was dismissed. Appeal was taken to the suprême court, and the 
décision of the circuit court was reversed; the suprême court hold- 
ing that the défense of lâches could not be made as against the 
govemment, and that the United States should hâve the opportu- 
nity to file replication, and put in issue the allégations of the pleas, 
(11 Sup. et. Kep. 988.) When the case was remanded to this court, 
the défendants WeiU and Cahn, instead of relying upon the pleas, 
answered the bill upon its merits, and the case now cornes before 
the court on exception to portions of the answer, for impertinence. 

The first exception is to that portion of the answer which re- 
sponds to the allégation of the bill that the défendant corporation, 
in constructing the wagon road, was bound to .construct the same 
in the manner prescribed by an existing statute of the state of 
Oregon, enacted October 14, 1862. The points involved in tMs 
exception were ably discussed by Judge Sawyer in the case of U. 
S. V. Dalles Military Eoad Co., 40 Fed. Eep. 114, in which he held 
that the act of congress of February 25, 1867, granting the lands 
to the state, and the act of the législature of Oregon of October 20, 
1868, transferring the grant to the défendant corporation, formed 
the éntire statutory contract with the road company, and that in 
the method of constructing the road the company wa« entii?ély uii- 
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affected by thfe act of tlie législature of October 20, 1868. No 
doubt can be entertained of the correctness of that décision, and the 
first exception is deîxied. 

Th.e second exception is to the allégation in the answer that long 
before congress passed the act of March 2, 1889, authorizing thia 
suit, the défendants had entirely rebuilt the road in a substantial 
manner. It is claimed on! behalf of the complainant that a con- 
struction of the poad by the défendants after the expiration of the 
time limlted in the act therefor cornes toc late, and will not avoid 
the forfeiture. This question has also been decided in thls court 
in the previous décisions of this case, (42 Fed. Bep. 351,) where Judge 
Deady, upon the authority of numerous décisions, held that the 
grant from the gOTernment was a grant in praesenti, with condition 
subséquent, and could only be defeated upon breach of such con- 
dition, the condition subséquent hère being that the road be com- 
pleted in the manner provided by the act within five years from the 
date thereof ; and that, If this condition were not complied with, 
the TJnited States might, by législative enactment or judicial pro- 
ceedings, hâve enforced the forfeiture; but that, untU. such action 
by the govemmentj the tltle remains in the grantee. It is not 
claimed that any forfeiture was declared or sought prior to the 
passage of the aet of March 2, 1889. If the road was constructed 
at any time beiore ithat date, the défendants should be allowed to 
show that fact, and the exception will be denied. 

•Hie remaining exceptions are taken to the défenses which are, in 
substance, as foUows: That in 1878 complaint was made to the 
department of the interior that the road had not been built, and 
thereupon the commissioner of the gênerai land office appointed an 
agent to report upon the same ; that the agent reported that the 
complaint was tme; that in 1880 the report, with the accompanying 
évidence, was laid before both houses of congress, and referred to 
the appropriate committees of the same; that the committees, after 
examination, each reported that no action be taken; that the sec- 
retary of the interior thereafter examined the report and évidence, 
and in 1882 made décision that the évidence showed that the road 
was properly constructed, and directed the commissioner of the 
gênerai land office to certify the same for issuance of patent, and 
thereupon patent issued; that the défendants, relying on the resuit 
of the investigation and the issuance of the patent, did alter their 
position with référence to the lands, so as to render it inéquitable 
for the government, after such lapse of time, to assert title to the 
sist of — ^First, lâches; second, estoppel. So far as lâches is concemed, 
of $2,660.62; second, by payment of |29,853.79 for taxes; third, by 
payment of $109,800.97 for grading, selecting, and platting laads, 
and protecting their title; fourth, by selling and conveying portions 
of the lands with warranty of title. Thèse défenses so pleaded con- 
sist of — ^First, lâches; second, estoppel. So far as lâches is con- 
cerned, the décision of the supreine court in this case, and in U. S. v. 
Insley, 130 U. S. 263, 9 Sup. Ct. Eep. 485, (reversing 25 Fed. Eep. 804, 
and Van Brocklin v. State of Tmnessee, 117 U. S. 151^ 6 Sup. Ct 
Rep. 670j reversing the judgment of the suprême court of Tennessee, 
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and U. S. v. NaslndUe, C. & St £. Ry. Co., 118 tJ. S. 120, 6 Sup. t)t. 
Rep. 1006,) must be regardéd as flnally settling tlie doctrine that 
laclies or staleness of claiiQ caiiiiot be set up as a défense to any 
suit in equity brought by the United States to assert rigbts vested 
in them as a sovereign goveminent, unless congress bas clearly maji- 
ifested its intention otberwise. 

It is contended that congress bas expressed' a contrary intention 
in this instance by providing in tbe act of Marcb 2, 1889, which au- 
tborizes the prosecution of this suit, that it shall be tried and ad- 
judicated in like manner and by the Bame principles and ruies of 
jurispiiidence as other suits in equity are therein tried; and it seems 
difflcult to give any meaniag to thèse words without giving them 
the construction contended for; but, in the light of the décision of 
the suprême court in this case, it must be held that the "other suits 
in equity" to which référence is made are suits la which the United 
States is a party, apd that it was not the intention of the statute 
that the défendants in this suit should avail themselves of défenses 
not open to défendants in other suits brought by the United States. 

Thèse portions of the answer, however, set up matter by way of 
estoppel, and it remains to be considered whether that défense is ap- 
plicable in this case. The govemment is not ordinarily bound by 
an estoppel. Whtle individuals may be estopped by the unauthor- 
ized acts of their agents, apparently within the scope of their agency, 
the soTereign power, being the trustée of the people, is rarely, if 
ever, bound by the acts of its agents; but, while it is true that for the 
neglect or the Ulegal or unauthorized acts of its agents the govern- 
ment should not ordinarily be estopped to show the truth, there is 
good anthority, based upon sound reasoning, to support the doctrine 
that where the govemment has acted by législative enactment, reso- 
lution, or grant, or otherwise than through the unauthorized or illé- 
gal acts of its agents, and the parties dealing with the government 
bave relied upon the samej'and in good faith hâve so changed their 
relation to the subject-matter thereof that it would be inéquitable 
to déclare such action or grant illégal, the govemment wUl be es- 
topped. Com. V. André, 3 Pick. 224; Cahn v. Barnes, 7 Saw^y. 48, 5 
Fed. Eep. 326; State v. Milk, 11 Fed. Rep. 397; Pengra v. Munz, 29 
Fed. Rep. 830; Woodrafl v. TrapnaU, 10 How. 190. No good reason 
can be offered why the United States, in dealing with their subjects, 
should be unaffected by considérations of morality and right which 
ordinarily bind the conscience. The défense of estoppel stands upon 
différent ground from that of lâches. It is held that lâches is not 
imputable to the govemment upon grounds of public jwlicy. The 
common-law rule that no lapse of time can bar the right of the 
king is not only recognized in the United States, but is deemed to be 
applicable with added reason, from the fact that hère property is 
held, not as by a monarch for personal or private purposes, but in 
trust for the common welfare; and, where the agencies of the people 
are so numerous and scattered, the utmost vigilance would not save 
the public from loss; but, wten matter of estoppel arises, the ob- 
servance of honest dealing may become of highfer importance than 
the préservation of the public domain. It was well said in Wood- 
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rafl V, Trapnall that we naturally look to the action of a Bovereign 
State to il^ characterizpd by a more scrupulous regard to justice and 
a bigler moraJily than belong to the ordùiary transactions of indi- 
Tîduals. 

if it be true tliat the matters involved in this suit were investi- 
gated, as set forth in the answer, and the patents were thereafter 
ipsued, and the défendants, assuming that such action was a final 
detenning,tion of the question of title, and relying on the same, made 
the expenditures they claim to hâve made, the govemment should 
bç estopped from enforcing the forfeiture. The suprême court, in re- 
versing the decree in this case, and remanding the cause, expressly 
refrained from deciding the questions involved in the controversy, 
but rçyersed the case, thq,t its merits might be investigated; and I 
iiold it to be in harmony with the construction thus given by the 
suprême court to the provisions of the act of March 2, 1889, as well 
as confonnable to the gênerai principles of equity that should govern 
the trial of thi^ and ail similar causes, to aUow the défendants the 
benefit of aÏÏ the défenses hère pleaded. 

The exceptions wUl be denied. 



FITZSIMMONS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. February 27, 1893.) 

No. 68. 

1. APPBÀL — REVIEW — RULINGS ON MOTION FOE NeTV ThiAL. 

TUe opUiiôii and rullags of a trial judge on motion for a new trial are 
not subject to revIew by the circuit court of appeals. 

3. United Statbs Marshals—Accountino— Crédits. 

A United States marshal, In his character of dlsbiu:slng offlcer of tlie 
govemment, Is not entitled, as between Mmself and the govemment, to 
crédit for unpald disbursetoents, or for services rendered and fées eamed 
by his depiitles, unless he haa pald for the same. 

8. Same— ACTION on Bond — Bbt-Ofp— Money Due Dbpctibs. 

In an action on the officiai bond of a United States marshal to recover 
■ moneys due the United States, mOneys alleged to be due by the United 
States tp the marshal's deputies cannot be allowed as a set-off when there 
is np showing as to the character of the services for wliich crédit is 
cjàiined, or whetiier ahy retum théreof, duly verifled, wlth détails, was 
ever inàdè, as requlred by Rev. St. § 833, or that the same had ever been 
: submitted to the treasury department to be audlted and allowed In accord- 
ance with section 841. 

In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. 

At Law. Action by the United States against Ovifen P. Fitzsim- 
mon^ and tlne sureties on his offtcial bond as United States mar- 
shal. Yerdiçt and judgment for plaintifE, and new trial denied. 
Défendants appeal. Modified and afOrmed. 

^6r lOpiniçin overtuling exceptions to auditor's report, see 50 Fed. 
Rep.38i. 

Sta-tèment by PARDEE, Circuit Judge : 



FITZSIMMONS ». UNITED STATES. 813 

The case Is jtully stated in the foUowiûg extract from the blll of exceptions 
taken on the trial of the case: 

"Be it remembered that heretofore, hi the drcult court of the United States 
for the northem district of Georgla, on the 12th day of May, 1890, before hls 
honor, William T. Newman, presidlng, thére came on to be heard a certain 
case In said court pending, to wlt, the United States, as plaintifC, v. Owen P. 
Fltzsimmons, former marshal, etc., William A. Hemphill, Evan P. Howell, 
Clark Howell, Sr., Albert Howell, Patrick Walsh, Robert H. May, James M. 
Smith, and Alexander R. Lawton, as défendants; the same being an action for 
debt on bond, viz. the officiai bond of sald défendant Fltzsimmons, former mar- 
shal of the State of Georgla, and the other défendants as hls surettes; and the 
case was heard accordingly in said court before said judge and jury. Before 
that tlme the said cause had been referred to William R. Hammond, as au- 
ditor, and his report and amended report were approved by the court, of file in 
the cause, and was read in the évidence accordingly. Said auditor's report and 
amended report are hère referred to and made a part of this biU of exceptions, 
and the same constttuted the only évidence submitted to the jury on the trial 
of the cause, exeept A. P. Woodward, who testlfled as to certam matters not 
Involved in the alleged error and exceptions hère in question. The défendants 
requested the court in writing to charge the jury, amongst other things, to wlt, 
'That If they find in the auditor's report a flnding in favor of the deputles 
against the United States for fourteen hundred and one dollars and thirty- 
two cents, [meaning fourteen thousand six hundred and one dollars and thirty- 
two cents,] it is not to be regarded as a debt to the deputies, but to the mar- 
shal's office, and must be so treated by them in the ftndlngs in the case.' 

"The défendants contended at the trial that, whether the défendant Fitzsim- 
mons had pald hls deputles in full or not, whatever sum may hâve been due 
and owing to the plainttff in this behalf for services rendered by said depu- 
tles, the same was, under the issue in this case, to be deemed and considered 
as services rendered by défendant Fltzsimmons, by and through his deputles, 
and that whatever amount was due and owing by the plaintifC for and on be- 
half of said services was to be deemed to be due and owing by the plaintiff to 
défendant Fltzsimmons, and that the same was available in favor of the de- 
fendants as an answer and défense to the action; the défendants contending 
that the samè Were greater in amount than the largest sum which, wlthout 
this Item, Is found agatast the défendants in the auditor's report. The court 
held to the contrary in this contention, and decided that said Item afCorded no 
défense, and refused to charge the rule of law as contended for by défendants, 
and as set forth by their request in manner and form as above set forth, and 
the défendants then and there excepted before said court, in the présence of 
the jury, in writing, and their said exceptions were allowed by the court» 
and flled of record in the cause. 

"Before that tlme, when the auditor's said report and amended report were 
flrst flled, the défendants excepted thereto in writing on the foUowing flrst 
ground, amongst others, because the auditor excluded from his considération 
the accounts of the deputies, and failed or refused to treat them as a crédit to 
be given to the marshal ia the government's settlement wlth hlm, thus exclud- 
mg an amount of eleven thousand nine himdred and eighty-six dollars and sev- 
enteen cents, ($11,986.17,) whlch he found in the fées and émoluments, due 
on account of the deputies, which must be placed to the marshal's crédit be- 
fore a légal and fnir settlement could be reached between the govemment and 
the marshal. Considering the said exception, the court, at the March tenu, 
1889, passed the following order, to wit: 'Ordered, that the amended excep- 
tions herein set out to the auditor's report are disallowed, on the ground that 
the first exception does not set up the proper matters of crédit or set-off to 
O. P. FitZsimmons, late marshal.' And the défendants then and there ex- 
cepted, In writing, to said action, and their sald exception was allowed and flled 
of record in the ciause, in open court, to wlt, on the 6th day of Jime, 1889, as 
appears of record. 

"Before the trial, in the same case, and ln'the~same court, the défendants, 
In due tlme and in due form of law, flled an amendment to their plea, where- 
ia they pleaded as a set-OfC and défense, due from the plaintifC to défendant 
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jFllizsIn^nîpils, for the usp of certain ffit ys çlepiitles, for servjçes rendered by 
thénï as sucli deputles during the tlme sald Fitzsimmons îield the office of 
United ..^tP^tes marshal forfltie northem district of Georgla, the sum of eleven 
thoa^adi nine -hundred and elgjity-stx' dollars and seyenteen cents, ($11,986.17,) 
as lii paid plea set fortl), aiid whlch plea, slgned by counsel for défendants, 
■with tljè bill of partlculars, contained the names of the deputles, wlth amounts 
due toeach respectlvely, as of file in the cause. To this plea the plaintlfC, by 
its cquosel, demurred generajly; and, after argument, the court, under order 
dated Jun,e 5, 1889, as appears bf record, sustained the demurrer, and ordered 
that sald plea be stricken, on the grpund that it states no légal cause for dé- 
fense; and défendants then and there excepted, and in open court, on the 6th 
day of .Tune, 1889, presented thelr exceptions, in writing, whlch were allowed 
and ordered, filed by the court, and the s?ime were filed, and appear of record 
in the cause. And at the trial above and before named, to ■vyit, on the 12th day 
of May, 1890, the jury, under the charge of the court, retumed a verdict in 
favor , of the plaintiff agal^ist the défendants for the sum of one thousand 
eight hundred and eighty-flvè dollars and twenty-three cents, ($1,885.23,) with 
interest and cost of suit The court was abont to enter a final judgment upon 
sald verdict, and the same.was written out and slgned accordlngly, when the 
défendants Interposed by thei? motion for new trial, whlch appears In the 
record, and thereupon the sald court entertalned said motion for new trial, and. 
on the 4th day of June, 1890, during the same term, ip open court, passed and 
made tbé following order in sald case, to wlt: .'It appearlng to the court that 
the défendant is dissatlsâed, with the verdict' in sald case, and for causes 
stated, maires this mptiop for new, trial, It is ordered that said motion be du!}- 
filed, and copy be fumlshed tne district attomey, and the,same be set for heai'- 
Ing at suchi time as the court ^lall appoint, and that the same operate as a su- 
persedeas bf judgment untll further ordered. [Slgned] William T. Newman, 
U. S. J^idge,' The said motion for new trial was afterwards amended, (but 
the hearlng delayed and contlnued,) and never heard or flnally determlned 
untll March,?8, 1892, when, after argument had, tiie court made a written 
opinioi^ ftdyç^rse to the motion, whlch opinion is filed in the cause, and after- 
wards, to wit, on the 21st day of April, 1892, the court made and slgned, on 
motion of cou^él for platntlff^, a formai prder, refusing a new trial, and or- 
dering that-Uiesupersedeas do cease; and défendants say that no judgment 
on the sald ,vèrdlct became or was final untll said order was entered and the 
supersedeas ïhereby ended." 
The case Is brought to this court on the following asslgnment of errors: 

• "(1) That the court erred in faillng and refusing to charge the jury, when 
so requested in writlng, as foUows, to wit: 'If they flnd in the auditor's report 
a flnding la f ayor pf the deputles agalnst the United States for f ourteen him- 
dred and one dollars ând thiry-two cents, [meaning fourteen thousand six 
hundred apd one dollars and thirty-two cents,] it ia no't to be regarded as a 
debt due to the deputles, but to the marshal's office, and must be so treated in 
thelr flndtngs In this case.' The plalntiffs in error say that under the law, 
upon stating the balances between the marshal aforesaid and the United 
States, the marshal was entitled to a crédit for services rendered by his sald 
deputles; tEat there is and was no prlvity between the United States and the 
deputles, but only between the United States and the marshal; and that, 
under the law, ail settlements must be made and balances ascertalned as be 
tween the United States and the mashal, treating the deputles and thelr ac- 
counts as represented by and standing in the shoes of the marshal; and that 
the marshal Is entitled to such crédit in hls accounts, whether In point of facf 
he had paldhis deputles or not; and that the court erred in holding to the con- 
trary and refustag to charge as thus requested. 

"(2) Plaintitfs in error further say th^t when they excepted to the auditor's 
report on the ground that the auditor erred in not glving the marshal crédit 
In hls accolants for amoui^ta due on account pf services rendered by his dep- 
utles, and the court at March term, 1889, passed and made an order that sald 
exception be dlsallowed, on the ground that the same dld [not] set up proper 
ampunt'of crédit or sét-oft to sald Owen P. Fitzsimmons, la te marshal, the 
court erred therein. ;rhe jplaintiffs in enror say that the sald marshal was en- 
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tiiled to sucb crédit and set-6ffi undèr ttte làws Snd ïacts lu tiie case, and that 
the court erred In holding to the Cdntrtiy, and dlsallowlng sald exception to 
the audltor's report, In manner and forin aforesaid. 

"(3) Plaintiflls In error further say that the court erred In sustalnlng the de- 
murrer to their plea, wherein they had pleaded as a set-offl an amount due 
(rom the plaintlff to certain of hls deputles for services rendered by them 
as In sald plea set forth, sald plea being in language followlng, to wit: 'By 
leave of the court défendants amend thelr pleas, and for further plea say 
that there Is stlll due from the plaintlff to the défendant Fitzsimmons, for the 
use of certain of his deputles for services rendered by them as such deputles, 
during the tlme the said Fitzsimmons held the office of United States marshal 
for the northem district of Georgla, the sum of eleven thousand nlne hundred 
and elghty-slx dollars and seventeen cents, ($11,986.17.) The amount due 
each deputy will fully appear by référence to the bill of partlculars hereto at- 
tached. Said sum défendants plead In défense of plalntlff's clalm, and show 
nothtng due plaintlff, and the residue défendants plead as a set-ofif in favor of 
défendant Fitzsimmons for the use of his deputles, to whom the same Is due 
and owtng, and pray judgment for the same. [Slgned] James S. Hook, 
Broyles & Johnson, Défendants' Attomeys.' Plalntlffs In error say that the 
défense set out and contalned In sald plea waa a proper, légal, and compétent 
défense to the said action of plauitiff, and that the court erred in holding to 
the contrary thereof , and In striking said plea. The plalntlffs In error further 
say that If said plea had not been stricken out, and had been sustained, as 
under the facts and the law It should hâve been, the same would not only 
hâve defeated any recovery against the défendants in favor of the plaintifC, 
but would bave resulted In a flndlng in favor of the marshal against the United 
States In the sum of ten thousand and ten and 94-100 dollars, or the liké sum. 

"(4) And the plalntlffs in error further say that error appears in thls: His 
honor repeats (in his décision overrullng the motion for hew trial) that the plea 
of set-ofC filed by the défendants, and refers to his action during the progress 
of the trial dlsallowlng and striking sald plea, and afflrms the correctness of 
that action in dlsallowlng and striking sald plea, which action and décision 
touching said plea was exoepted to duilng the trial, is hereby excepted to agaln, 
and is as^gned as error. And the plalntlffs In error further say that error ap- 
pears In this: His honor. In lils said décision, makes a quotatlon from the audi- 
tor'g report, to show two thlngs, to wit: First, that the audltor found no amount 
against the United States in favor of the deputles; second, that the accounts 
of the deputles were not referred to the audltor. It is respectfully submltted 
that the audltor's report shows that he found that the deputles dld hâve an 
account against the United States, and both this flndlng of the audltor, and hls 
honor's vlew of it, plalntlffs In error say are wrong in law and In fact, not in 
amount, but lu the person to whom due; and that it was not the deputles, but 
the marshal, who bas a clalm on the United States for such service rendered 
by him through his deputles. And plalntlffs in error say that the court erred 
In thls rullng to the contrary thereof, and they assign error on the same. 

"(5) PlaintifCs in error further say that error appears in tUs: His honor, 
in hls said décision overruiing the motion for new trial, refers to a former 
suit by three deputles of the marshal, wMch proceeded before and was deter- 
mined by his predecessor, Judge McCay, but which was not made, as it could 
not hâve been made, a part of the record in this case. It is oontended that thls 
Is error, and is hereby asslgned as such for two reasons: First. Sald former 
suit had no connection wlth thls case. Second. From the vlews presfinted 
by hls honor it only showed that, if anybody was estopped, it was the three 
deputles alone who had sued and obtalned that décision of Judge McCay; cer- 
talnly not the United States or the défendants In thls case. 

"(6) Sald platntiffs allège error in this: His honor. In said décision, says: 
'The audltor states in hls report that in making his investigation he treated 
Fitzsimmons as a dlsburslng offlcer of the govemment, chargtng hlm wlth ail 
the money which went Into hls hands, and ^vlng him crédit for aU dlsburse- 
ments to which he found hlm to be entitled,' etc. Hls honor then proceeds: 
'Except as to a few items, which were elimlnated from the case on the trial 
before the Jury, I do not belleve that any serlous objection has ever been made 



816 FEDERAL RÇïîORTEB, VOl. 54. 

by the marshal to the statemeat of account, calculatlon, and floâlng ot tho 
iiuditpr, and If It was proper to treat lilm as a dlsburslng officer of Oie govem- 
ment in making bis investigations. Certaia légal questions, it la true, wero 
raised aa to wbetlier the audit or piirsued the correct course in his method of 
stating the account between the marshal and his deputies, ail of which were 
disposed of In the opinion heretofore flled In the case. There bas been no 
argument as to the question on thls motion, and I présume that it is con- 
sldered as disposed of by the former décision of the court' Plaintiffs In error 
say, as tpuching this finding of the couit, that the object of the suit necessa- 
rlly put' In issue a final adjustment and finding of a balance between the 
United States and the marshal; and that it does not make any différence what 
descriptive terms be used as to différent items; and that, if the marshal was in 
law entitled to a crédit for services rendered by hlm through his deputies, he 
could not be deprlved of bis right to that crédit by merely calUng hlm a dis- 
bnralng offlcer. And plaintiffs in error say that botîi the auditor and the court 
erred In holding to the contrary thereof, and error is asslgned in the same. 

"(7) Plaintiffs in error fiirther say that error appears in thls: The wholo 
case was trled and determlned on the assumption that the marshal was not 
entitlèd to any crédit in his accoimts as pleaded and contended for by défend- 
ants below on account of services rendered and fées eamed by his said depu- 
ties, unlëss tbe marshal had paid the same, to the deputies; the défendants 
contendlng that he was entitlèd to sueh crédit;, and the court holding and de- 
ddlng ^at he was not thus entitlèd; and the same is hereby asslgned as 
error." 

G«o. Hillyer, (Jas. S. Hook, on the brief,) for plaintiffs in error, 
P. iB, Earhart, U. S. Atty., for défendant in error. 

Befote PABDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judga 

PAKDEE, Circuit Judge, (after stating the facts.) The fourth, 
fifth, and sixth assignments of error relate to the opinions and rul- 
ings of the trial judge on the motion for a new trial, and are not 
suhjéÊt to i-eview. The first assignaient of error, relating to a 
charge ;to the jury refused by the court; the second, relating to 
error iû ovèrruling an exceJ)tion to the auditor's report; and the 
third, âssigfiing as error the action of the trial court in sustaining 
a demurrer to a plea,— ail raise the same question, succinctly stated 
in the seventhassignment of error, as foUows: 

"The whole case was trled and determlned on the assumption that the 
marshal was not entitlèd to any crédit in Lis accoimt on accomit of services 
rendered and fées earned by his said deputies, unless the marshal had pald 
the samé to the deputies; the défendants contendlng that he was entitlèd 
to such crédit, and the court holding and dedding that be was not thus en- 
titlèd." 

The question presented seems to hâve arisen in this way: The 
auditor appointed by the court says in his report: 

"In the fexamination of this case it became necessary to go Into the ac- 
counts of the deputies agalnst the United States, and to ascertaln the amounta 
of thelr eamings, disallowances, reallowances, etc., and thus to ascertaln the 
balances due them; and while, in accordance -jvith the vlew I hâve taken 
of the case, the statement of those balances is not necessary to a proper un- 
derstandlng 'of the Issues Involved, yet I hâve thought proper to append the 
table set jÇortîi In the Exhlblt L, coverlng two pages, showlng the balances 
due the depu-tleis there nained from the Unltéd States." , 

The table appended purports to show as the balance due the dep- 
«ttes from the United States simis ranging from $5.16 to $2,784.13, 
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aggregating $12,712.21, as due to some 24 persons named. The plain- 
tiffs in error excepted to the auditor's report, because the ex-marshal 
was not given crédit for that amount in the statement of his account 
with the United States. FaUing on exception, they flled a f urther plea, 
(their former pleas having been practically a gênerai déniai,) plead- 
ing the amount of |11,986.17 in défense of plaintiffs claim, "and 
the residue as a set-off in favor of the défendant Fitzsrinmons, for 
the use of his deputies, to whom the same is due and owing, and 
praying for judgment for the same." A demurrer having been in- 
terposed and sustatned to said plea, the contention was renewed by 
requesting a charge instructing the jury that the amount reported 
by the auditor as due to deputies froni the United States "is not to 
be regarded as a debt due to the deputies, but to the marshaFs 
office, and must be so treated in their flndlngs in the case." 

The question thus presented is whether 0. P. Fitzsimmons, late 
marshal of the United States, in a suit against him and his sureties 
on his officiai bond to recover balances due by him as an account- 
iag and disbursing officer of the United States, is entitled to crédit 
for disbursements that he has not made, or to crédit for alleged serv- 
ices of his deputies which he does not prétend to hâve paid. So far 
as the suit is one against Fitzsimmons, late marshal, as a disbursing 
officer of the United States, it is plain that the crédit claimed is 
whoUy inadmissible. So far as the suit is against Fitzsimmons, late 
marshal, for a settlement and accounting as to the fées and émolu- 
ments of his office, more difflculty is presented. The foUowing sec- 
tions of the Eevised Statutes of the United States bear directly upon 
the mattèr in hand: 

"Sec. 830. There shall be paid to the marshal his foes for services rendered 
for the United States, for summoning Jurors and wltnesses In behalf of the 
United States, and in behalf of any prisoner to be trled for a capital offense; 
for the maintenance of prisoners of the United States conflned In Jail for àny 
criminal offense; also for his reasonable actual expense for the transportatlon 
of crlmlnals, and of the marshal and giiards, to prisons deslp^nated by the at- 
tomey gênerai, and for hire and subsistence in that behalf, as herelnbefore 
provided; also his fées for the commitment or discharge of prisoners; his 
expenses necessarily incurred for fuel, lights, and other contingencies that 
may accrue in holding the courts wlthin his district, and provlding the books 
necessary to record the proceedlngs thereof: provided, that he shall not incur 
or be allowed an expense of more than twenty dollars in any one year for 
fumiture, or fifty dollars for rent of a building, and making improvements 
thereon, without first submitting a statement and estimâtes to the attomey 
gênerai, and getting his instructions in the preiiiisos." 

"Sec. 833. Every district attomey, clerk of a district court, clerk of a 
circuit court, and marshal, shall, on the first days of January and July In 
each year, or -wlthin thirty days thereafter, make to the attomey gênerai. 
In such form as he may prescribe, a written return for the half year endmg 
on said days respectively, of ail the fées and émoluments of his office, of 
every name and character, and of ail the necessary expenses of his office, in- 
cluding necessary clerk hire, together with the vouchers for the payment of 
the same for such last half year. He shall state separately in such retums 
the fées and émoluments received or payable under the bankrupt act; and 
every marshal shall state separately therein the fées and émoluments re- 
ceived or payable for services rendered by hlmself personaUy, those received 
or payable for services rendered by each of his deputies, naming him, and 
v.64F.no.6 — 52 
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the protjOTtioii of suçh jÇeef and empjLmpepts ,whlc)i, by the terms of hls serv- 
ice» eacli àeputy Is to fécélve. Sald retums shall be verifled by tte oath of 
the officiel' makilig them/' 

"Sec. 841. No marshai Bball be allowed by the attomey gênerai, except as 
prOvlded In the next section, to retaln ol the fées and émoluments whlch he 
Is reqnired to Include In hls semiannual return, as aforesaid, for his personal 
compensation, over and above the necessary expenses of hjs office, Includinjï 
necessaty derk hlre, to be audlted and allowed by the proper accotmthig 
ofacers of the treasury department, and a proper aUowance to hls deputles, 
any sum exceedlng six thousand dollars a year, or exceedlng that rate for 
any tlme less than a year. The aUowance to any deputy shall la no case ex- 
ceed three fourths of the fées and émoluments received or payable for the 
services rendered by hlm, and may be reduced below that rate by the attomey 
gênerai whenever the retums show such rates to be unreasonable." 

It is to be noticed that neither the report of the auditor, the excep- 
tions to the auditor's report, the overriiled plea, nor the requested 
charge to the jury show in any manner whatsoever the. alleged serv- 
ices of the deputies of the late marshai for which crédit is asked, 
whether within or without said section 830 ; nor whether any retum, 
duly vçrifled, with détails, as reqnired by the said section 833, was 
ever made; nor that the same had even been submitted to the treas- 
ury department to be audited and allowed by the proper accounting 
offlcers thereof, in accordanoe with the provisions of said section 841. 
Section 951, Kev. St., expressly prohibits the aUowance of crédits on 
the trial of suits brought by the United States against individuals, 
except such as appear to hâve been presented to the accounting offi- 
cers of the treasury for their examrnation, and to hâve been disal- 
lowed, in whole or in part, unless it is proved to the satisfaction of 
the court that the défendant is at the time of the trial in possession 
of vouchers not before in his power to procure, and that he was pre- 
vented from exhibiting a clatm for such crédit at the treasury by 
absence from the United States, or by some unavoidable accident 
The provisions of this section seein to hâve been whoUy ignored by 
the plaintiffs in error. The record shows no attempt whatever to 
comply with the statutes herein réferred to, nor any reason why 
such a,ttempt was not made. It seems to us that the régulations 
providéd by law for the settlement of accounts between the United 
States and their officers control the courts as weU as the accounting 
officers of the treasury. Stress, also, ought to be laid upc^ the fact 
that, so far as this record shows, the amounts claimed to be due 
deputies of the late marshai are asserted to be due by the United 
States, and not by Fitzsimmons ; and, f urther, that whether the said 
amounts claimed to be due said deputies are paid by the United 
States, or paid by the plaintiff in error and then refunded by the 
United States, the acçount between the United Stafes and Fitzsim- 
mons, and the balance due the United States, involved in this suit, 
will remain the same. If we take the case as one where the statutes 
of the United States In relation to the settlement of accounts with 
offlcets hâve been complied with, and the amounts claimed to be due 
the deputies hâve been duly presented to the accounting ofScers of 
the treasury as a proper crédit to the late marshai, and by such offt- 
■cers disallowed, because the same had hot been paid by the late mar- 
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shal, still we cannot sée how the plaintiffs ii error can get relief in 
this suit, unless tlie court, as a matter of law, is authorized to allow 
a crédit for disburs«uents not made. As far as this record goes, 
it is the United States that owes the deputies, and, if so, will owe 
them until they are paid. It may be that the fées earned by the dep- 
uties belong to the office of marshal, and that the amounts due them 
for services are due by the oifice, but the matter is complicated by the 
fact that when the marshal has coUected his maximum compensation, 
as in this case, the United States are the beneficiaries of the office. 
It may be that by lapse of time and mistaken efforts and attempted 
remédies législation is necessary to do full justice to ail parties, but 
in this suit at law we do not thihk that the plaintiffs in error, 
on the showing made in this suit on the late marshal's officiai 
bond) can be allowed crédits for amounts alleged to be due by the 
United States to either the marshal's office or to the deputies of the 
late marshal. 

We are constrained to hold with the trial judge, and to rule that 
the record présents no réversible error. The case presented, how- 
ever, while showing that the judgment of the court below is proper 
against the plaintiffs in error, yet suggests equities in favor of other 
parties, to whom the judgment of the court below, if left unqualifled, 
may be construed injuriously; and therefore, while affirming the judg- 
ment, we deem it proper to modify the same so as to avoid the sem- 
blance of such préjudice. 

It is therefore ordered and adjudged that the judgment of the cir- 
cuit court in this case shall not be construed so as to prevent the 
plaintiff in error O. P. Fitzsimmons, late marshal of the United 
States for the northern district of Georgia, from claiming from the 
United States such sums as he may hereafter properly pay to his late 
deputies for services rendered to the United States within the pur- 
view of section 830, Eev. St. U. S., and which are not included in any 
of the claims allowed and audited in this suit; nor to prevent the late 
deputies of the said O. P. Fitzsimmons, late marshal of the northern 
district of Georgia, from applying to the United States, by suit or 
otherwise, for the direct payment to them for services rendered the 
United States during thé term of office of O. P. Fitzsimmons, late 
marshal ; and, as so modifled and qualiâed, said judgment be, and the 
same is hereby, affirmed. 



WINBMAN V. GASTRELIi. 

(Circuit Court of Appeals, Fifth Circuit January 11, 1S93.) 

No. 20. 

Appeal from the Circuit Court of the United States for the Southern District 
of Mississippi. 

In Eqnlty. Bill by Lucy É. Gastrell against Marx Wïneman to remove 
cloud from title. A decree was glven for coniplalnant, wblch, on appeal by 
respondent, was afflrmed. See 53 Ped. Rep. 697, where a full statement of the 
case wiU be found. Respondent now pétition^ for a rehearlng. Denied. 

Frank Johnston, for appellant 
A. M. Lea, for appellee. 
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BefôFe PAKDEE and McCORMIOK, Circuit Judges, and LOCKE, District 
Judge. 

PICR CUUIAM. In thls pétition for a rehearlag thçre Is no point ralsed 
which had net been carefuUy and fuUy examined and Considered. The grant 
of 35,000 acres of land was a public law, standing upon the statute bocks of 
the State. The land was described as "35,000 acres bf swamp land located 
In the Homochltto swamp," and at the time cl the purehase by appellant 
there was not that amoiint ôf land of that description standing upon the 
books of the land department, and for appellant to plead want of notice he 
lias to ignore thé existence of the grant by which this land, identilied suffi- 
ciently to demand notice, had been conveyed by his grantor to other parties. 
In Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. Ct. Hep. 336, although no 
patent had been Issued, nor any notice of the •withdrawal of the land recelved, 
yet It was held that the title had passed ont of the United States by the 
grant Bvery point urged In the pétition has been carefully eonsidered, and, 
being satisfied that the case has been so fnlly and thoroughly argued that 
nothlng further could be urged that could change the conclusion of tho 
majority of the court, the pétition must be denied. 



BRUSIE V, PBCK BllOTHBRS & CO. 
(Circuit Court of Appeals, Second Circuit. February 7, 1893.) 

1. Res Judicata— Questions Litioated— Patents fok Inventions. 

In an action at law to recover royalties on a patented machine one of 
the défenses was that defendant's niachlae did not Infringe the patent. 
There were admitted in évidence three- macMnes, one being the patented 
machine and the others of the klnd sold by défendant; and the jvuy, by re- 
quest, made a spécial flnding that each of the three exMbits "substantially 
embody the same device or idea, and accomplish practicaUy the same 
results by means of the same mec3ianical principlea." The letters patent 
were not in évidence. Held, that in anotlier action for royalties subse- 
quently accruing thls ûndhig was not conolusive upon the question of in- 
frlngement, for in detennlning infrlngement the question is whether de- 
fendant's maohhies embody in their structure and opération the substance 
of the Invention described in the letters patent, which is not the same 
as the question determlned by the jury. 

8. CoNTRACTS— Dépendent Pbomises. 

The owner of a patent granted to another the sole and exclusive rlght 
to manufacture, and also to sell, except that the owner could seU machines 
manufactured by the grantee, paying the latter 25 per cent, profit on the 
cost of manufacture. The grantee agreed to manufacture the machines 
of good material, and use his best endeavors to introduce the same, to 
pay a royally of $2 upon each machine sold, and not to sell below $15 
unless the price was ehanged by jouit agreement. The owner of the patent 
subsequently and without cause manufactured and sold the machines at 
reduced priées. Held, that the promises were dépendent, and the breach 
by the owner warranted the grantee in abandontng the contract. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Russell Bmsie against Peck Brothers & Co. to fecover 
royalties on a patented nmchine. Verdict and judgment for défend- 
ant. PlaintiJff brings error. Affirmed. 

Robert L. Wensley and Horace Graves, for plaintifl. 
Wolff & Hodge and Robert Sewell, for défendant. 

Before LACOMBB and SHIPMAN, Circuit Judges 
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SHIPMAIf, Circuit Judge. This îs a wrlt of error to tlie circuit 
court for the soutliem district of New York, wliich entered judg- 
ment for th.e défendant upon tlie verdict of tke jury in its favor. 
The important facts in the case are as follows: On August 18, 1873, 
the plaintiff and the défendant, a Connecticut corporation, entered 
into a written contract, whereby the plaintiff, -who was the owner 
of letters patent for a lawn sprinkler, granted to the défendant 
the sale and exclusive right to manufacture and sell the said lawn 
sprinkler under said patent thereafter on the terms and conditions 
foUowing: The défendant to manufacture and sell the said lawn 
sprinklers of good material, made in a workmanlike manner, to use 
its best endeavors to introduce them and increase their sale, to 
pay to the plaintiff, Russell Brusie, a royalty of f 2 for each sprin- 
kler known as "No. 1" so sold, and to sell said No. 1 sprinklers at a 
price not less than fl5 each, unless said price should be changed 
by the joint agreement of the plaintiff and défendant. The con- 
tract also provided that said Brusie shall hâve the privilège of seU- 
ing said sprinklers on the condition that he shall procure the 
same to be made by the défendant, and should pay it a profit 
of 25 per cent, on the cost of manufacturing the same; no royalty 
to be paid on the sprinklers so made by the défendant and furnished 
to said Brusie to be sold by him. In the foUowing year serions 
différences arose between said parties. The plaintiff was of opin- 
ion that the défendant had violated its agreement, and forbade it 
to manufacture any more of the machines, but manufactured and 
sold them on his own account, at a reduced price; and the défend- 
ant thereafter manufactured and sold machines which the plaintiff 
regarded as an infringement of his patent. 

In December, 1875, the plaintiff brought an action upon this 
contract against the défendant before the suprême court of the 
state of New York, in which both équitable and légal relief were 
sought. The complaint prayed for an injunction against selling 
infringing sprinklers, the cancellation of the contract, for dam- 
ages, and an account of sales. By direction of the court the ac- 
tion was stricken from the equity calendar, was set down for trial 
as an action at law, and the question of the amount due for roy- 
alties was submitted to a jury. One of the défenses was the non- 
infringement of the letters patent by the new lawn sprinkler which 
the défendant manufactured subsequently to the alleged rescission 
of the contract by the plaintiff. The letters patent were not in 
évidence, but the question of similarity between the respective 
machines was tried, and the foUowing question was submitted to 
the jury: "Do each of the three lawn sprinklers, Exhibita B, C, 
and D, substantially embody the same device or idea, and accom- 
plish practically the same results by means of the same mechan- 
ical principles?" D was the Brusie sprinkler, B and were the 
two "Peck sprinklers." The jury answered in the afannative, and 
rendered a verdict for the amount of royalties which were con- 
oeded to be due, if anything was due. 

This action was one at law to recover the amount of royalties 
alleged to be due by the manufacture of the infringing sprinkler 
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after December 10, 1875. The plaJntiff introducéd the judgment 
record' In the case in the state court, with oral évidence of the 
question submitted to. and answered by the jury, as conclusive 
évidence that the sprinkler known as "Peck^s Iraproved," which 
was manuf actured after the alleged rescission, was, in substance, 
the patented machine. The circuit judge admitted the évidence, 
but refused to regard it as conclusive, and submitted to the jury 
the question of inf ringement as a question of f act. Another dé- 
fense was the alleged faMure of the plaintifl to observe on his part 
the conditions contained in the contract. The circuit judge charged 
that if the plaintiS, without any justification arising from the pré- 
viens conduct of the défendant, entered upon the market as a com- 
petitor with it in making thèse sprinklers, and selling them him- 
self, he was not entitled to recover in this action, and submitted 
to the jury the question whether the plaintiff violated the contract 
without justification arising from the defendant's previous non- 
performance of its agreements. The jury returned a verdict for 
the défendant. The assignments of error présent, in varions forms 
for review, the correctness of the action of the circuit judge, in the 
two particulars which hâve been named. 

1. The conclusiveness of the judgment record in the state court. 
The jury found that the three lawn sprinklers embodied the same 
device, and accomplished the same resuit by means of the same 
mechanical principles. Q?hey did not find that the alleged infringing 
machines embodied in their "structure and opération the substance 
of the invention" described in the letters patent Curt. Pat. § 308. 
The device and the mechanical principles, which were open to the 
public, might hâve been in each machine, and therefore the proper 
question for détermination was whether mechanism constituting 
the invention described in and protected by the patent, and oper- 
ating in substantiaUy the same way, and producing the same re- 
Bult, was used in the new machines. > If the invention of the let- 
ters patent was not used, it was immaterial how similar the two 
machines were in other respects. The question whether the iû- 
vention of the patent was used by the défendant was not actually 
determined in the state court, although it could hâve been; but it 
is only in respect of matters actually in litigation and determined 
that the judgment is conclusive in another action. Cromwell v. 
County of Sac, 94 U. S. 351. 

2. The second alleged error relates to the validity of the défense 
by reason of the plaintiff's unjustiflable violation of the contract. 
This part of the case dépends upon the question whether the re- 
spective undertakings of the two parties to the contract shall be 
construed to be independent, so that a breach by one party is not 
an excuse for a breach by the other, and either party may recover 
damages for the injury he has sustained, or are dépendent, so that a 
breach by one relieves the other from the duty of performance. Kings- 
ton V. Preston, Doug. 634. "Where the agreements go to the whole 
of the considération on both sides, the promises are dépendent, 
and one of them is a condition précèdent to the other. If the 
agreements go to a part only of the considération on both sides, 
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the promises are so far independent." 2 Pars. Cont. 189. By tlie 
contract which is tke foundation of tliis suit Brusie granted to tlie 
défendant the sole and exclusive right to manufacture the patented 
«prinkler, and the sole right to selt, except that Brusie could sell 
sprinklers manufactured by the défendant, paying it 25 per cent, 
profit upon the cost of such manufacture. The défendant prom- 
ised to manufacture sprinklers of good material, to use its best 
«ndeavors to introduce the same, to pay a royalty of $2 upon each 
machine sold, and not to sell below fl5, unless the price was 
changed by joint agreement. Brusie, having manufactured and 
sold at reduced priées, calls upon the défendant to pay a royalty 
«f $2 upon every machine which it sold, and to recover damages 
for Brusie's violation of the contract in a separate action. The 
contention of the plaintiff would hâve weight if Brusie's fulflU- 
ment of his part of the contract had not been vital to the ability 
«f the défendant to fulflll any part of its contract. The plaintiff 
bound the défendant not to sell at a less price than |15, unless 
the price should be changed by joint agreement. He thereby im- 
pliedly promised that the price imposed upon the défendant should 
be maintained, unless altered by joint consent. The defendant's 
ability to pay the royalty depended upon noncompetition by Brusie 
at reduced priées. He could not become, as he did, the defendant's 
active competitor, lower priées without consent, and still compel the 
défendant to sell at not less than $15, and pay a royalty of $2 per 
machine. This breach by Brusie of his undertakings, when found 
to be unjustifiable by any previous conduct of the défendant, re- 
lieved it from the obligation which it had assumed. There was no 
«rror in the charge, and the iudgment of the circuit court is af- 
flrmed. 



DBLAND V. PtiATTB COUNTT. 
(Circuit Court, W. D. Missouri, St Joseph Dlvlsloa. November 5, 1890.) 

1. CouNTY Eah,-wat Aid Bonds — Atjthosity to Issuk. 

Act Gen. Assem. Mo. Jan. 4, 1860, Incorporatlng the Flatte City & Des 
Moines Rallroad Company, and provldlng In section 7, that If a majority ol 
the taxable Inhabitants of any strlp of coimtry through which the road may 
pass vote upon themselves a tax In payment of thelr subscriptlon to stock 
In the road, at an élection ordered by the county court, the court shall 
levy a spécial tax, and cause the same, as fast as coUected, to be pald to the 
tréasurer of the company, does not authorize the coimty court to order 
the Issue of connty bonds In behalf of the taxable Inhabltants of any strip 
of country which Is a portion of a township la payment of such subscrip- 
tlons. Ogdon v. County of Davless, 102 U. S. 634, f ollowed. 

'2. Sahe. 

Act Mo. Mareh 23, 1868, authorlzlng the connty courts to make subscrip- 
tlon to rallroad stock, and Issue bonds therefor on behalf of municipal 
townships, relates to municipal townshlps as such, and doea not authorize 
the issue of bonds on behalf of a strip of country which is only a portion 
of a township. Ogden v. County of Davless, 102 U. S. 634, followed. 

8. Same— Rbtkospectivb Laws. 

The amena ment of March 24, 1870, to Act Mo. March 23, 1868, provldlng 
that when, by the provision of a rallroad charter, the taxable Inhabltants 
of a portion of a municipal township "hâve voted," or may hereafter vote. 
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to taie stock, etc., the county court shall exercise the same power and per- 
fonn the same dutles In Issulng bonds as In the case of a county or town- 
ship, as to a vote by the tnhabltants of a portion of a townshlp had prior 
to the passage of the amendment, falls wlthin the Inhibition of Const Mo. 
art 1, § 28, declarlng that "no ♦ • • law retrospectlTe In Its opération 
can be passed." And thls act Is not relleved of its rétrospective character 
by Const. Mo. 1865, art. 4, S 27, and 1875, art. 4, § 53, excepting the state 
from the prohibition agalnst legalizlng by local or spécial laws the un- 
authorized or lavaJlâ acts of any offlcer or agent of the state or of any 
county or municipal authority. 

4 Same— Eecitals oi- Records. 

The requlrements of a railroad charter that "a majority of the taxable In- 
habltants" of a strlp through which the road may pass may vote to tax 
themselves in paymentof subscrlptlons to stock in the road Isnotsatlsfledby 
a record of the county court levying such tax that "the taxable inhab- 
Itants aforesald voted," etc., vrtthout other récital or flndlag that a major- 
ity voted in favor. 

6. Same— Récitals— BsTOPPEL. 

A county rallway aid bond reciting that It was Issued "in pursuance of 
an élection by the taxable inhabltants of Oamden Point," does not estop 
the county, when the act authorizlng the élection in a part of a townshlp 
lylng between deslgnated points, Camden Point belng thë voting place 
thereln, requlred the assent of the majority of the taxable Inhabitants. 

Àt Law. Action bj Frederick N. Deland against the county of 
Platte to recover upon a county bond. Judgnxent for défendant. 
Statement by PHILIPS, District Judge. 

A jury havtng been waived on stipulation of parties^ thls case was submltted 
to the court, and from the record évidence and stipulations of counsel the court 
makes the followlng spécial flnding of facts: 

Stipulations. 

"It is hereby stipulated and mutually agreed upon by the parties to thls 
case, by and through their attomeys, Sanderè & Bowers, for the plaintilï, 
and John W. Coots for the défendant, that thls cause be submltted to the 
court for trial without the intervention of a jiu^, a jury belng speeiaUy waived 
by the parties to thls case. 

"That the certifled copy of the records of the county court of Platte county 
In référence to the calhng of the élection, ihe vote held, and the issulng of 
the bonds and coupons in controversy in thls case, signed and certifled to im- 
der the seal of the court, by Jesse J. Blakeley, county clerk, at his office in 
Platte City, Mo., February 15, A. D. 1888, and hereto annexed, is a true copy 
of the records of the défendant, the county of Platte, in ail Of its acts of record 
In référence to the preUmlnary steps as to the élection, and the issue of the 
bonds and coupons in controversy in thls case, and the subséquent payment of 
interest for a time thereon. 

"That the copies la the pétition of the bonds and coupons tnvolved in thls 
case are true and correct copies of said bonds and coupons; and that the sig- 
nature of the officiais purporOng to sign the same are the genutne signatures 
of T. W. Park, then clerk, and T. H. Talbott, then presldlng justice, of the 
county of Platte, Missouri. 

"That the statement hereto attached of the bonds and coupons involved in 
thls case is correct, and the amount due the plalntlff (if anything) AprU 10, 
1890, Is $15,800, and his reasonable costs of suit. 

"Sanders & Bowers, for plalntlff. 
"W. P. HaU, for défendant." 

Copy of records, Platte coimty, Mo., wlth référence to notice of élection 
and issue of bonds of Platte county, Mo.: 

"Saturday, July lOth, 1869. 

"Be it remembered, that at the term of the county court,;held at Platte City, 
Platte county, Missouri, on Saturday, the lOth day of July» 1869, there wera 
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présent as foUows, to wlt: Hon. T. H. Talbott, président, Hons. Jacob Hamm 
and Benj. R. Morton, justices, of said court; Geo. W. Belt, sherifE; and Daniel 
P. Lewis, derk." Book H, p. 206. 

"Adjoumed Term, 1869. 

"State of Missouri, county of Flatte— ss.: In the county court of said coun- 
ty, on the lOth day of July, 1869, the followlng, among other, proceedings wero 
had, vlz.: 

"Now, at thls lime corne the président and directors of the Chicago and 
Southwestem Rallway Company, and présent thelr pétition, which is In the 
words and figures foUowlng, to wlt: 

"'To the Honorable, the County Court of Flatte County,M:issourl: Theunder- 
signed, président and directors of the Chicago and Southwestem Rallway Com- 
pany, a corporation organlzed under a spécial law of the state of Missouri, 
entltled "An act to Incorporate the Flatte City and Port Des Molaes Rallroad 
Company," approved January 4th, 1860, and by certain other acts of the gên- 
erai assembly of the state of Missouri amendatory thereof, respectfully make 
and présent to your honors thls, their pétition, praying the court, under the 
seventh section of said act, that a vote may be taken In a strip of country 
through which said rallway may pass, herelnafter mentioned and described, 
the same not exceedlng ten mUes on elther slde of said road. That the In- 
habltants thereof are désirons of taklng fifty thousand dollars of the stock 
In the said raUway company, and of voting upon themselves a tax for the pay- 
ment of the same, which said strlp Is as folio ws: 

"'AU that part of the municipal township of Greene, lylng and being east of 
the range Une, between thlrty-four and thlrty-flve; and the said rail way com- 
pany hereby agrées that said tax shaU never be collected or pald, tmless said 
rallway Is located and constructed so as to run wlthin one mUe of the town of 
Camden Folnt. 

" 'BespectfuUy submltted, F. H. Winston, 

" 'Président. 
'"C. A. Ferry, 
'"James N. Bums, 
'"James L. Davis, 
"'H. Edgerton, 
"'H. M. Allen, 
"'Benjamin Bonifant, 
•"N. P. Ogden, 
'"A. L. Perrin, 

" 'Directors.' 

"And the county court, beIng fully advised In the premises, orders and ad- 
judges that the prayer be granted. And It Is further ordered that an élection 
tn said strip be, and the same is hereby, ordered to be held at Camden Point, 
in Greene township, in Flatte county, Missouri, on Tuesday, August 17th, 
1869, and the manner of holding said élection shall be as foUows: Ail the tax- 
able Inhabltants of said territory above described shall be entltled to vote by 
ballot, on which shall be written or printed the words or figures, 'In favor of 
and assenting to the tax to secure the location and construction of the Chicago 
and Southwestem Rallway through the strip of land mentioned in pétition,' 
or, 'Opposed to and dissenttng from the tax to secure the location and con- 
struction of the Chicago and Southwestem Rallway through the strip of land 
mentioned in the pétition.' And said flrst-mentloned ballots shall be deemed 
and counted In favor of the tax, and said last-mentloned ballots shall be 
deemed and counted against such tax. It is further ordered that Elllott 
Miller, James S. Owens, and Miles Harrington be, and they are, appolnted, 
judges of said élection, to hold and make retum thereof, accordlng to law. 
And the sheriff Is ordered to glve notice thereof accordlng to law." Book 
H, p. 244. 

"Monday, September 27th, 1869. 

"Court meets pursuant to adjoumment. Présent, Hon. T. H. Talbott, pre^- 
dent; Honorables Jacob Hamm and Benjamin Morton, Justices; George W. 
Belt, sherlfC; Daniel P. Lewis, clerk. 
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"And tbe followlng, among (he proceedings, w^çre had, to wlt: 

"In the matter of the élection held at Oamden Point, on the ;17th day of 
August, 1869, In piirsiiance of an order of tliâs court, made on tbe lOth day of 
July, 1869. ^d the retums of tbe poil boolsB and ballots, and tbe certiûcates 
of tbe judges and derks of said élection. 

"New, at tbis. day came William H. Thomas and W. Slltt, and file thelr mo- 
tion to déclare the vote taken at sald élection a nulllty and of noneftect" 

"Be It remembered, that at an adjoumed term of the connty comrt held at 
Platte Çity, : Mo., on the 4tb day of October, A. D. 18(59, there were présent as 
foUows, to wit: Hon. T. H. Talbott, président, Hon. Jacob Hamm and Ben- 
jamin R. Morton, justices, of said court; George W. Belt, sberiff; Daniel P. 
Lewis, clerlt" Book H, p. 250. 

"And tnsaid court the followlng, among other, proceedlngs were had, to wit: 

"In the matter of the élection held at Camden Point, in Greene townsblp, 
on the 17tb day of August, 1669, bi relation to the subscriptlon of $50,000 to 
the Chicago and Southwestèrn Rallway Company. 

"Now,'at this day come the petitioners for said élection, as well as Wm. H. 
Thomas and Wm. B. Stitt, by their respective attomeys, and the motion of 
said Thomas and Stitt, filed to herein do déclare the sald élection a nullity 
and of noneftect, being taken up and argued, tbe same Is sustalned by tbe 
court. It Is therefore consldered by the court tbat the vote taken at Camden 
Point, on thè 17th day of August, 1869, in pursuance of an order of this court, 
made on the lOtb day of July, 1869, be and the same is declared a nul- 
lity and of nonefCeet. And it is further ordered and consldered by the 
court tbat the said petitioners for sald élection pay the costs of this proceed- 
ing, and that exécution issue therefor." Book H, p. 4T4. 

"Be it remembered, tliat at an adjoumed term of the term of the county 
court, beld at Platte City, Mo., on the 3rd day of October, 1870, there were 
présent as foUows, to wit: Hon. Thomas H. Talbott, preslding justice of sald 
court; Hon. Jacob Hamm, justice of sald court; George W. Belt, sberiff; 
Daniel P. Lewis, derk, by Ira Norris, deputy. 

"And in sald court tbe foUowing, among other, proceedlngs were had, to wit: 

"In the matter of the subscription of the taxpayers of a *strip in Greene 
townsbip,' made in July, 1869, to tbe Chicago and Southwestèrn Railway Com- 
pany, tbe motion of tbe issuance of the bonds by the court is now hère sub- 
mitted to the court, which motion is taken tmder advisement imtil Wednesday, 
the 5th day of October, instant." Book H, p. 476. 

"And on Wednesday, the 5tb day of October, the foUowing, among other, 
proceedingB were had, to wit: 

"Court met pursuant to adjoumment. Présent, Hon. T. H. Talbott and Hon. 
Jacob Hamm and BenJ. R. Morton, justices of said court; George W. Belt, 
sberiff; and Daniel P. Lewis, clerli. 

"In the matter of the motion made to this court on the third day of October, 
instant, for the issuance of the bonds of tbe county for the amount of the sub- 
scription made by the taxpayers within a 'strip in Greene townsblp,' in tbe 
mouth of August, 1869, to tbe Chicago and Southwestèrn Railway Company, 
it is now hère ordered that this cause be continued to the next term of this 
court." 

"Be It remembered, tbat at an adjoumed term of tbe county court beld at 
Platte City, Mo., on the 14th day of November, 1870, there were présent as fol- 
lows, to wit: Présent, Hon. T. H. Talbott, président, Hon. Jacob Hamm and 
Benj. R. Morton, justices, of said court; George W. Belt, sberlfC; and Daniel 
P. Lewis, clerk." Book H, p. 496. 

"At said court the foUowing, among other, proceedlngs were had, to wit: 

"In tb© matter of the motion of Joseph B. Merryman, made to this court 
on the third day of October, 1870, for the issuance of the bonds of tbe county 
for the amount of the subscription made by tbe taxpayers within a 'strip in 
Greene towiiëhip,' in the tnonth of Aiigust, 1869, to the Chicago and South- 
westèrn Railway Company, It is now hère ordered by the court that tbe mo- 
tion aforesaid be and the same is overruled by tbe court." Book H, pp. 
692, 593. 

"Bo It remembered, that at an adjoumed' term of the county court of 
Platte county, held on the 14th day of Febimary, 1871, there were présent as 



DELAND l). FLATTE COUNTY. 827 

follows, to wlt: Hon. T. H. Talbott, presldlng justice; Hon. John S. Brassfleld 
and Jacob Hamm, justices; George W. Belt, sberlff ; and T. W. Park, clerk. 

"And in said court the following, among other, proceedings were ixad, to 
wit: 

."Whereas, tlie court, on tbe lOth day of July, A. D. 1869, made an order 
subroitting to a vote o£ the taxable Inhabitants ol the 'strlp of territory In 
Flatte county' hereinafter mentioned and descrlbed a proposition to subscribe 
for flfty thousand dollars of the capital stock of the Chicago and Southwest- 
em Railway Company; and whereas, at an élection held at Oamden Point, 
in said strip, on the 17th day of August, 1869, by virtue of the provisions of an 
act to incorporate the Flatte and Fort Des Moines Railroad Company, ap- 
proved January 4, 1860, the taxable inhabltants aforesald voted in favor of 
such subscriptlon; and whereas, by an act of the gênerai assembly of the state 
of Missouri, entitled 'An act to amend an act entitled "An act to facllitate the 
construction of the railroads in the state of Missouri," ' approved March 23, 
1868, approved March 24, 1870, the court was authorlzed to issue bonds in 
payment of such subscriptlon; and whereas, in considération of the order and 
vote above recited, said railway company has located, constructed, and com- 
pleted Its railway through said strlp of territory, and erected and completed 
a dépôt therefor wlthin one mile of the town of Camden Point: Therefore, 
it is ordered by the court that fifty bonds of the county, each for one thou- 
sand dollars, be issued and deHvered to said railway company, dated October 

4, 1870, whlch bonds shall be executed by the presidtng Justice and the clerk 
hereof, attested by the seal of the court, due twenty years after date, at the 
American Exchange National Bank, in the city of New York, with forty semi- 
annual coupons, each for flfty dollars, for interest accruing thereon, executed 
and payable In llke manner as said bonds. It is further expressly ordered and 
provided that the subscriptlon bonds and coupons aforesald are made and ex- 
ecuted for and in behalf of the taxable inhabitants of ail that part of the mu- 
nicipal township of Greene, in said county, lymg east of the range line be- 
tween thirty-four and thirty-flve. And the said bonds and coupons shall be 
paid by the taxable inhabitants exclusively, as provided by law, and none 
thereof shall ever be a charge on the county of Flatte. And It Is further or- 
dered that the said Chicago and Southwestem Railway Company shall pay ail 
expenses necessary for the transfering of the funds to New York, to pay the 
interest and bonds aforesald. And the said company shall pay the expenses 
of the exécution of the bonds, and aU costs attending the same." Book H, 
p. 594. 

"Be it remembered, that at an adjoumed term of the county court of Flatte 
county, Missouri, there were présent as foUows, on Friday, the 17th day of 
February, 1871: Hon. John S. Brassfleld and Jacob Hamm, Justices; George 
W. Belt, sherifC; T. W. Fark. clerii. 

"At whlch said court, among others, the following proceedings were had, 
to wlt: 

"Now, hère cornes T. W. Park, clerk, and files the receipt of James N. Bums, 
vice président of the Chicago and Southwestem BaUway Company, for flfty 
bonds issued in accordance with an order made by this court, on the 14th day 
of B'ebruary, 1S71." Book H, p. 668. 

"Be it remembered, that at an adjoumed term of the coimty court held at 
Flatte City, Flatte county, Missouri, on Wednesday, June 14th, 1871, there 
were présent as folio ws, to wit: Hon. T. H. Talbott, président; Hons. John 

5. Brassfleld and Jacob Hamm, Justices; George W. Belt, sheriff; and T. W. 
Park, clerk. 

"At whlch said court the following, among other, proceedings were had, 
to wlt: 

"Ordered by the court, that the state and county tax be levled on the road- 
bed, ties, Iron track, and buildings of the Chicago and Southwestem Railway 
Company, for the use and benefit of the strip of country, In Greene township, 
In Flatte county,— that whereln the Inhabltants voted a subscriptlon of flfty 
thousand dollars to said railway company ; and when said state and coimty 
taxes shall be coUécted, the same shaU be applled to the payment. In the 
name of Flatte coimty, for said strip, and whlch said strip is bound to pay. 
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And It Is furtber ordered, tbat sald property be and the same Is valned at the 
sum of two hundred dollars and flfty thousand dollars, and that a copy of thU 
order be certlfled to the coUector, and to the proper offleer of sald company. 
And it is further ordered, that the levy be fixed at the same rate as is now 
flxed for the state and county purposes." Book H, p, 791. 

"Be It remembered, that at an adjoumed terni ol the connty court of Platte 
connty, Missouri, held at Flatte City, Mo., on Monday, March 18th, 1872, 
there vcere présent as follows, to wlt: Hon. J. H. Talbott, président; Hons. 
Jacob Hamm and John S. Brassfleld, justices; T. W. Park, clerk; and Geo. 
W. Belt, sherift. 

"At which court the foUowlng, among other, proceedlngs were had, to wil; 

"In the matter of the subscrlptlon made by the taxpayers in the strip in 
Greene townShlp, under an order of the county court, made on the lOth day 
of July, A. D. 1869. 

"Ordered by the court, that the sum of twenty-flve hundred dollars reallzed 
out of and by virtue of an order made on the 14th day of Jime, 1871, be and 
the same is hereby ordered to be transferred to the American Exchange Na- 
tional Bank, in the dty of New York, to pay the interest falUng due on sald 
bonds on the flrst day of Aprll next, and that J. E. Merryman be appolnted 
agent to settle the matter, and report to thls court at the May term; It being 
understood that the payment is made under the law in relation to subscrlptlon 
of townshlp, passed 24th Màrch, A, D. 1870." Book H, p. 847. 

"Be it remembered, that at an adjoumed term of the county court of Platte 
county, held at Platte City, Mo., on Tuesday, the 4th day of June, A. D. 1872, 
there were présent as follows, to wit: Hon. T. H. Talbott, président; and 
Hons. Jacob Hamm and John S. Brassfleld, justices; T. W. Park, clerk; and 
George W. Belt, sherift. 

"At which court, among others, the followlng proceedlngs were had, to wit: 

"Ordered, that a tax of one half of one per cent, be levled upon erery one 
hundred dollars valuatlon of the real and personal property in the strlp of 
territory vottng a subscrlptlon of bonds to the Chicago and Southwestem 
Railroad, for the purpose of paying the Interest on sald bonds, and that the 
clerk extend the same upon the tax books for 1872, in approprlate columns." 
Book L, p. 57. 

"Be it remembered, that at an adjoumed term of the coimty court of Platte 
county, held at Platte City, Mo., Monday, Febniary lOth, 1873, there were 
présent as follows: Hon. John S. Brassfleld, président; Hons. Jacob Hamm 
and William B. Cunnlngham, justices; T. W. Park, clerk; and E. McD. Oof- 
fey, sherifC. 

"At which said court the followlng, among other, proceedlngs were had, 
to wit: 

"Ordered by the court that the payment of coupon No. 1 on bonds of 
Greene townshlp to the Chicago and Southwestem Rallway Company be, and 
the same Is hereby, refused." 

"Be it remembered, that at an adjoUmed term of the county court of Platte 
county, held at Platte City, Mo., on Monday, the 3rd day of March, 1873, 
there were présent as follows, to wlt: Hon. John S. Brassfleld, président; 
Hons. Jacob Hamm and WUllam E. Cunnlngham, justices; T. W. Park, clerk; 
and E. McD. CofCey, sherlff." Record L, pp. 84, 85. 

"At which said court, among others, the followlng proceedlngs were had, 
to wit: 

"It is hereby ordered that Stephen C. Woodson, coimty attomey, be and he 
Is hereby required to take such action as may be necessary to coUect the taxes 
paid Into the state treasury by the Chicago and Southwestem Railway Com- 
pany, assessed in sald county of Platte for the year 1872, and pay the same 
into the county treasury, to the crédit of the 'Greene Townshlp Strip Ftmd,' 
and to thls end the said attomey is authorized to proceed at once to Jeffer- 
son City, and make demand for said money, and he is also authorized to Agsx 
and recelpt for, and in the name of Platte county, for any amount that may be 
paid him, in accordance with the above order." Book L, p. 86. 

"Be it remembered, that at an adjoumed term of the county court of Platte 
county, Mo., held at Platte Olty, on Monday, the 24th day of March, 1873, 
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there were présent as follows, to wlt: Hon. John S. Brassfleld, président; 
Hons. Jacob Hamm and Wm. B. Gunninglian], Justices; T. W. Park, derk; 
and E. McD. Coffey, sheriff. 

"At wWch said court the following, among other, proceedlngs were tad, 
to wit: 

"New cornes James N. Bums, and flles motion to instruet the county treas- 
nrer to forward to New York a suffldent sum of money to pay the hiterest 
falling due April Ist, 1873, upon the bonds of Greene townshlp to the Chicago 
and Southwestem Eailroad Company, which motion is continued, and set 
for hearing to-morrow." Book L, pp. 89, 90. 

"And on Tuesday, the 25th day of March, the following, among other, pro- 
ceedlngs were had, and entered of record, to wit: 

"In the matter of the motion of .James N. Bums, and the issue of bonds 
to the Chicago and Southwestem RaUway Company by Platte county, for and 
on account of the taxpayers within the strlp of country on both sides of the 
road in Greene township, It is ordered by the court, no member dissentlng, 
that the treasurer of Platte coimty at once forward to the American Exchange 
National Bank, in the city of New York, the sum of twenty-flve hundred dol- 
lars, to meet the Interest falUng due on sald bonds on the flrst day of Aprll 
next, and crédit the fund paid in on account of the tax of said railway Com- 
pany, and now in hls hands, belonging to sald strlp or collected from the Chi- 
cago, Rock Island and Pacific Railway Company, in Platte coimty, for the 
year 1872." 

"State of Missouri, county of Platte— ss.: I, Jesse J. Blakeley, clerk of the 
county court, within and for the county and state aforesaid, do hereby certify 
that the foregoing Is a full, tme, and complète transcript of the proceedlngs 
In regard to the matter known as the issuance of the 'Greene Township Strip 
Bonds,' as full as the same appears of record In my office. [Seal.] 

"In testlmony whereof, I hâve hereunto set my hand, and afllxed the seal 
of said fiomt. Done at ofiice in Platte City, Mo., this, the 1.5 th day of Feb- 
iTiary, À. D. 1888. Jesse J. Blakeley, Coimty Clerk." 

The following Is a copy of the bonds Issued on sald subscription: 

"Know ail men by thèse présents, that the county of Platte, In the state of 
Missouri, aaknowledges itself to owe and to be Indebted to and promises to 
pay to bearer the sum of one thousand dollars, on the flrst day of October, 
one thousand eight hundred and ninety, for value received, at the National 
Exchange Bank, In the city and state of New York, wlth Interest thereon 
from the flrst day of Octobeï, A. D. 1871, at the rate of ten per centum untU 
pald, whlch Interest shall be due and payable semlannually on the flrst days 
of April and October each year, on the présentation of the proper Interest 
coupon,, as annexed hereto, at the said American Exchange Bank. Thls Is 
one of flfty bonds, of llke date, amount, and effect, numbered from one to 
flfty, both numbers Inclusive, issued In pursuanee of an élection by the taxable 
Inhabltants of Camden Point, on the 17th day of August, A. D. 1869, and for 
the payment of which, and the Interest thereon, the county court of said coun- 
ty shall, from tlme to tlme, levy and cause to be collected, in the same man- 
ner as county tax, a spécial tax, whlch shall be levled on the real estate lying 
within the district so votlng at said élection." 

The coupons are In the foUowlng form: 

"Platte City, Mo., October 4, 1870. $50. 

"The covmty of Platte, In the state of Missouri, promises to pay bearer flfty 
dollars, for value received, at the American Exchange National Bank, In the 
dty of New York, on the Ist day of Aprll, A. D. 1880, belng semiannual inter- 
est on bond No. , Issued to the Chicago & Southwestem RaUway Com- 
pany." 

Sanders & Bowers, for plaintifl. 

J. W. Coots and Hall & Pike, for défendant. 

PHILIPS, District Judge, (after stating the facts.) The bonds 
in question are predicated of section 7 of an act of the gênerai 
assembly of the state of Missouri, approved 4th January, 1860, 
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in'6oï$bMtià|gMë"Plkttè'^Oity ^Ss' 'Dteà îMoini^' RaOWïttd' Company, 

wiïfëh-së<5t4oâ'i?as ■Mio^si" ' ' '''"'''^ -' '''■.:;:;;;; 

"Dpom the présentation; of a pétition of the président and dlreetors of sald 
Company to the county court of any county through wMcti sald road may be, 
located, praylng" that a vote mày be taken in any strlp of country through 
whioUât may pass, not ta^exceed ten mUes on elther slde of sald road, that the 
inhabltants thereiof are desiroTis of tateing stock in sald road, and of voting 
upon tbemselTes a tax for the payment of the same, It shall be the duty o£ 
sald county court to order an élection thereln, and shall prescribe the tlme, 
place, and manner of holding sald élection; and if a majorlty of the taxable 
Inhabltants shall determlue in favor of the tax, It shall be the duty of sald 
court to levy and coUect from them a spécial tax, which shall be kept sepa- 
rate froni other funds, and approprlated to no other purposes, and as fast 
as coUected shall cause the same to be pald to the treasurer of sald Com- 
pany." 

It is tlie settled law of this jurisdiction that the holder of munici- 
pal bonds la chargeable with notice of the provisions of the law 
authorizing their issue. If there was no law authbiizing the issue 
of the bonds, the bonds are voidj and a purchasèr of sueh in- 
struments is bound to see to ît that fhere is some law consistent 
with the recitations of thé bond pursuant to which it was issued. 
The bond in question recites that it was issued "in pursuance of 
an élection by the taxable inhabitants of Oamden Point, on the 
17th day of August, 18.69, and for the payment of which and the 
interest thereon the county court of said county shall from time 
to time levy and causé to be collected, in the same mançer as 
county tax, a spécial tax, which shall be levied on the real estate 
lying within the district so voting at such élection." This récital, 
of course, referred the purchasèr to the records and law author- 
izing the issue of this paper; and the plaintifl has pleaded the 
acts of the législature and the action of the county court aforesaid 
as the basis qî his right of action. 

It has been expressly decided in Ogden v. County of Daviess, 
102 U. S. 634, that said section 7 of the charter of the railroad 
did not aùthorize the county court of Platte county to issue bonds 
for the payment of any subscription voted by the inhabitants of 
the "strip" of country. The court say: 

"The Inhabltants were not even organlzed by tîiemselves, much less made a 
body polltlc, for àny purpose. They could vote the tax. If called upon to do 
so by the county court; but that was ail. The efCect of their vote was noth- 
ing more than to aùthorize the county court to levy, collect, and pay over to 
the treasurer of the company the spécial tax they had determlnèd uprfi. The 
requlrement of the law that the money, when collected, shOuld be pald over 
to the treasurer ôf the company, is entlrely Inconsistent with any Idea that 
the obligations to be met in this way were to be In the form of negotiable 
paper afloat on the market as commerdal securlties. Under the proviiions of 
section 6 of tie charter, countles, towns, and cltles were expressly authorized 
to issue bonds In payment of their subscriptlons. The omission of any such 
power In section 7 is concluslve évidence that nothing of the kind was intended 
lu case of 'strip' subscriptions. In this partlcular, the case Is even stronger 
than that of Wells v. Supetvlsors, Id. 625." 

Clearly, therefore, unless thèse bonds can bé referred to some 
other laW for their vindication, this action must fail. Counsd 
for complainant rely upon two acts of the législature, — one adopted 
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March 23, 1868, entitled "An act to facilitate tiie construction ot 
railroads in the state of Missouri." This act authorized the countjr 
court to make subscription to the capital stock of railroads, and 
issue bonds therefor on behalf of any municipal township of a 
.county, when petitioned therefor, and after an élection to be held 
in the said townshîp, at which two thirds of the qualified votera 
should vote for such subscriptions. It was also expressly held 
in Ogden v, County of Daviess, supra, that this act related entire- 
ly to municipal townships, as such, and was no authority for issu- 
ing bonds on a subscription voted by a mère strip of country, or 
for any less subdivision of a county than the municipal townships 
as they existed under the political subdivisions in our state gov- 
emment But plaintiff contends that by an amendatory act of 
the statute last aforesaid, approved March 24, 1870, the issue of 
the bonds was authorized. This amendment is as foUows: 

"tn àU cases where, by the provlMons ot the charter of àny rallroad company 
organlaed under the laws of this state, the taxable Inhabltants of a portion of 
a municipal township of any county 1q this state hâve voted, or may hereafter 
vote, to take stock in such rallroad company, they are hereby declared entitled 
to and ghall haye aU the privilèges, rlghts, and beneflts In said act conferred 
upon countles or townships, and the county court of such coimty shall exercise 
the same powers and perform the same dutles in Issuing bonds, levylng, col- 
lecttng, and paylng over the taxes, whlch It is required to do la the case of a 
county or townslilp tuider the provisions of said act: provlded, however, that 
no part of said tovcnship, outside the llmlts of the district votlng, shall be taxed 
to pay any of the bonds or coupons so Issued by the county court. This act 
shall take efifect from Its passage." 

It wiU be observed that this provision relates to the instance 
of a vote already had, as weU as to one that might thereafter be 
taken ; and it is the rétroactive feature of this provision that plain- 
tiff invDkés and relies upon. For it must be kept in mind that 
the subscription voted by the taxpayers of the strip was at an 
élection held in 1869, and prier to tilie adoption of this amendatory 
statute of March 24, 1870. The contention of pîaintifl is that said 
élection was held in "a portion of a municipal township," and it 
is sought in argument to construe the décision in Ogden v. County 
of Daviess so as to give authority for this post mortem législation. 
The chief justice, arguendo, does say: 

"It must be presumed that the amendment appUed only to parts of towa- 
shlps, separately, and not to the aggregatlon of townships or parts of town- 
ships, whIch must necessarily be Included in a strip of country twenty miles 
wide, or less, along a rallroad as It runs through a country. Tlie bonds which 
this statute authorizes were to be Issued on behalf of a portion of a township, 
not on behalf of a 'strip of country.' " 

It is to be observed, however, that, while the court is reciting 
what the statutory amendment authorized, it does not say that 
this statute would authorize the issue of bonds after an élection 
held under the charter of the railroad in question. For the leamed 
chief justice instantly proceeds to state: 

"Under the charter the taxable Inhabitants of the strip were to take the 
stock, and they were to be taxèd. We cannot, without a perversion of lan- 
guage, applj the act of 1870 to tbls provision of this statute." 
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Gounsel for |)laintiff asserts the proposition that HhiS amëndatorj 
act? of ISTtf'Shioiild be applied in thia case as if it were a part of 
thé act of 1868, and in existence at the time of the élection held 
in tlie stiPip in 1869; and contends that the législature could 
râtlfy and afflnn the exercise of any power by a mmidcipaï corpora* 
tiOB whlch it could originally confer; and we are referred to the 
follôwing authorities in support thereof : Anderson v. Township of 
Santa Anna;, 116 U. S. 356, 6 Sup. C5t Eep. 413; BoUéé v. Brimfleld, 
120 U. S. 759, 7 Sup. Ct. Eep. 736; Jonesbofo City v. Oairo, etc., 
R. Co., 110 U. S. 192, 4 Sup. Ot. Eep. 67. Thèse are cases arising 
on législative acts in the state of Hlinois, in which the principle 
is announced that, "unless there be a constitutional inhibition, 
a législature has power, when it interfères with no yested right, 
to enact rétrospective statutes to validate invalid contracta, or 
to ratify and conflrm any act it might hâve lawfully authorized 
in the first instance." That such statutes enacted subséquent to 
the occurrence of the act sought to be cured may obtain in some 
States whose constitutions do not interdict rétrospective législa- 
tion, may be conceded to the plainttff. But the constitution of 
the state of Missouri, (section 28, art. 1, of the déclaration of 
rights,) in force at the time of the issue of thèse bonds, déclares 
that, "no ex post facto law, nor law impairing the obligation of con- 
tracts, or rétrospective in its opération, can be passed." The con- 
stitution of the state of Hlinois contains no such provision as the 
latter part of the foregoing clause. Under the constitution of 
Missouri, no law rétrospective in its opération can be passed. 

What is a rétrospective law? "This word," says Bouvier, "is ua- 
ually applied to those acts of the législature which are made to oper- 
ate upon some subject, contract, or crime which existed before the 
passage of the act; and they are, therefore, called 'rétrospective 
laws.'" "A statute which takes away or impairs any vested right 
acquired under existing laws, or créâtes a new obligation, or im- 
poses a new duty, or attaches a new disabïlity, in respect to transac- 
tions of considérations already past, iâ to be deemed rétrospective or 
rétroactive." Sedg. St. Const. Law, (2d Ed.) 160. This provision 
of the Missouri constitution has been construed and applied by the 
state suprême court, and is entitled to respect, and should be f oUowed 
where a right, in pari materia, again cornes under review. In Fowler 
V. City of St. Joseph, 37 Mo. 228, certain work was done for the city 
under an ordinance which provided for the collection of the bills by 
suit at law. After this work was done, the city, by a subséquent 
amendatory ordinance, provided that the cost of such improvement 
should be enforced by a spécial tax, levy, and sale. Under this 
amendatory ordinance the city proceeded by levy and seizure of prop- 
erty to coUect the claim. The court held that when the contract 
was made and the work done the law in force did not make the 
amount apportioned to each property owner a lien on the property, 
but only created a personal liability, enf orceable at law ; it was there- 
fore not compétent by subséquent ordinance to croate such lien, and 
provide for a différent mode of collecting it, because it was rétro- 
active in its opération. In Insurance Co. v. Flynn, 38 Mo. 483, the 
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législature undertook by an amendment to the charter of the Com- 
pany to make the certificates signed by the président and secretaxy, 
attested by the corporate seàl, that the party therein named is ta- 
debted to the company in the sum named, conclusive évidence of the 
Jact, and made it rétroactive as to the causes of action originating 
anterior thereto. The court, after quoting the text above cited from 
Sedgwick, said: 

"The rlght of the législature to change the remedy and presorlbe rules of 
évidence, If Its enactment does not create a new obligation, or attach a new 
dlsabllity retrospectlvely, is conceded: but it is not within the constitutlonal 
competency of the législature to annul by statute any légal groimd on which a 
préviens action is founded, or to create a new bar by which such action may 
be defeated. No new ground for the support of an exlsting action ought to 
be created by législative enactment, nor any légal bar which goes to deprlve 
a party of his défense." 

The case of City of St. Louis v. Cléments, 52 Mo. 133, is still more 
pertinent. The city charter authorized the construction of sewers, 
the dimensions of which vs^ere to be prescribed by ordinance of the 
council. The ordinance passed left the détermination of this mat- 
ter to the city engineer. This was held to be an unauthorized délé- 
gation of législative discrétion, and, therefore, no liability under the 
contract was created against the city. Subsequently the state lég- 
islature passed an act authorizing the city to reassess the sum un- 
paid to the adjacent real estate beneflted by the improvement. This 
act was held to be unconstitutional, for the reason that it was rétro- 
active in its opération. The court, after quoting from Sedgwick that 
it is compétent for the législature in given cases to enact laws 
having a rétroactive efifect, unless it cornes within the purview of 
some express prohibition contained in the state constitution, say: 

"Hère is a positive prohibition against the passage of any law which Is 
rétrospective in its opération. There is nothing left for construction; we are 
only left to ascertaln what is deflned to be a rétrospective law, and if the law 
under considération cornes within the définition, the constitution pronounces 
the judgment." 

After stating the définition given above by Sedgwick, and showing 
that no légal liability was created against the city, unless by virtue 
of the after législative enactment, the court further say: 

"How, then, can we say that this act does not create a new right in fa- 
vor of the contracter, and Incur a new liability on the part of the défendant? 
* • * To my mind this law cornes exactly 'withln the définition to be glvcn 
to a rétrospective law." 

Two of thèse décisions were made prior to the issue of the bonds 
in question, and the other almost contemporaneously with the issu- 
ance. So that the construction placed on this clause of the state 
constitution was established before the bonds went into market. If 
the act of March 24, 1870, at least, in so far as it undertook to author- 
ize the county court to issue bonds upon a vote "of a portion of a 
municipal township," theretofore taken, is not rétrospective législa- 
tion, it would be difflcult to conceive of an act falling within the in- 
hibition of the constitution. At the time the vote was taken by the 
inhabitants of tiie strip of country, there was no law, say the su- 
prême court in Ogden v. County of Daviess, supra, authorizing the 
v.54F.no.5 — 53 
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coTinty court of Flatte county to issue such. bonds predicated of sucE 
élection. Wlien this subséquent législation, tberefore, is resorted to 
as authority f or their validity, it caù only be made to apply by giving 
to it a rétroactive effeot, and the constitution says this cannot be 
doue. 

Section 7 of the charter of the railroad company, under which the 
élection was held in 1869, did not contemplate the issue of bonds 
in payment of the debt thus voted. What the taxpayers voted for 
was that the county court might 'levy and collect from them a 
spécial tax" to raise the requisite fund to liquidate the debt. They 
never did vote for the issue of bonds. There was no law in being 
at the tiîne of the élection authorizing or empowering the issue of 
bonds for such purpose. 

As said by Judge Dillon in Ganse v. City of Clarksville, 5 Dill. 172: 

"There Is an obvious and essential différence In Incurring a debt, to be pald 
In the usual manner out of the revenue of the corporation derlved from taxa- 
tion, and the raislng of money In advance by a pledge of crédit, and the Issue 
of coupon bonds payable at a long distant day, for sale in the market of the 
country. The bonds may be Issued, and sold for slxty-seven per cent of 
thelr par value, and the corporation is bound." 

The issue of the bonds in question materially altered the condition 
and right of the taxpayers from what they were at the time of mak- 
ing the contract for which they voted. The bonds issued bear 10 per 
cent interest, payable sèmiannually at the city of New York, and are 
not payable until 1890, nearly 20 years after their issue. By this 
act of the county court the bonds were not redeemable, however 
much the tdxpayers may hâve desired to take them up, for 20 years. 
They must during ail thèse years pay interest thereon semiaimually 
at ihe rate of 10 per cent. If this did not make a new contract, 
create a new liability for the debtors, after their vote, and in déspite 
of what they voted f or, common sensé is at fault. The taxpayers of 
the sô-caUed "strip" can weU say to the demand of thèse bondholders: 
"In hoc f œdere non veni." 

Attention is directed by counsel for plaintif? to section 27, art. 4, 
of the constitution of 1865, which déclares that "the gênerai assem- ■ 
bly shall not pass any local or spécial law, legalizing, except as 
agaînst the state, the unauthorized or invalid acts of any offlcer," and 
also to the enlargement of this provision in the constitution of 1875, 
(section 53, art. 4,) which déclares that "the gênerai assembly shall not 
pass any local or spécial law legalizing the unauthorized acts of any 
officer or agent of the state, or of any county or municipal author- 
ity." It may be conceded that the above provision in the constitu- 
tion of 1865 does not cover the case at bar, and that the constitu- 
tion of 1875 is prospective in this respect. But thèse provisions 
detract naught from the other positive prohibition against rétro- 
spective législation. Thèse additional limitations but illustrate the 
fact that it was the purpose of the framers of the fundamental law, 
by particularization, to throw every possible safeguard around the 
constituency against post mortem législation; and as far as possible, 
by going into detaU^ to prevent bolh législative and judicial depart- 
ments from construing away the plain and obvious scope of other 
more gênerai déclarations. It remains just as true to-day, as it haf 
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since the adoption of the constitution of 1820, that no retroactiye 
law can be passed by the législature, wMch "créâtes a new obliga- 
tion, or imposes a new duty, or attaches a new disabUity in respect 
to transactions or considérations already past" And the provision 
of said section 53 in the constitution of 1875 bas not added one atom 
of strength to the prohibition. It but emphasizes the popular view 
of the state policy. 

The case of Lynde v. County of Winnebago, 16 Wall. 6, which it is 
not too much to say carried the doctrine of implied power and agency 
to the utmost verge, is no authority for the action of the défendant 
county in issuing thèse bonds. In that case the power to borrow 
money to meet the tax voted did exist, under certain conditions. And 
the argument of the majority opinion proceeds upon the presumption 
that it could not reasonably hâve been within the contemplation 
of the législature, or the county court, that, ta providiag for a neces- 
eary courthouse, "the érection should be delayed untU a sum sufft- 
cient to pay for the structure had been realized from the tax author- 
ized to be imposed, or that the work should proceed only pari passu 
with the progress of its collection from year to year." TVTiereas, as 
already shown, the act of the législature of 1860 conf erred no author- 
ity to borrow the money to meet the subscription under any circum- 
stances; and it could not hâve been in the contemplation of the 
yoters iu 1869 that bonds should be issued without authority of law. 
Nor was the county undertaking to build the road, so as to raise any 
Implication that it must hâve been witMn the intendment of the 
taxpayers, or of the county court, that the money was to be bor- 
rowed to instantly prosecute the work. The railroad company was 
to build the road, and the taxpayers of the strip merely voted, under 
section 7, to take stock in said road, and voted "upon themselves a 
tax for the payment of the same." To that "spécial tax," levied and 
coUected by the court, "to be paid to the treasurer of said company," 
"as fast as coUected," could the company alone look for the payment 
of such subscription. The case of Dodge v. County of Platt^ 82 
N. Y. 218, bears ont with additional force of reason and authority 
the foregoing opinion. 

There also occurs to me a further objection of miaor importance to 
this action. Under the charter of the railroad company it required 
"a majority of the taxable inhabitants" to vote for the subscrip- 
tion. The record of the county court only recites that "the taxable 
inhabitants aforesaid voted in favor of such subscription." It is not 
recited, nor found by the court, that a majority of the taxable in- 
habitants voted therefor, to say nothing of the constitutional pro- 
vision of the state, then in force, which required a two-thlrds vote of 
the qualifled voters to authorize a subscription made outside of the 
provisions of the antécédent charter of 1860. The fact found by 
the county court does not necessarily împly that a majority of the 
taxable inhabitants voting at said élection so voted. 

Does the recitation oiî the face of the bond cure this defect in the 
record? It récites that the bond was "iseued iu pursuance of an 
élection by the taxable inhabitants of Camden Point." This might 
conclude the county from disputing that an élection was had, but 
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the peculiarity of thia récitation Ûes in th.e fact, not only that it 
fafls to state either a majority op a two-thirds vote, but that the 
élection held was "by the taxable inhabitants of Camden Point," 
whereas the élection petitioned for and held was for a part of tbe 
municipal township of Greene, lying between given points. Cam- 
den Point, as appears from the face of the record of the county court, 
was a town at which the élection was held. No TOte of the inhabi- 
tants of Camden Point could hâve authorized the subscription; and 
no authority bas been shown by the plaintifE for the issue of thèse 
bonds, other than the élection held under section 7 of the charter, 
which is limited to the taxable inhabitants of the strip of country 
through which the railroad runs» Wben plaintifE resorts to the rec- 
ord of the county court to sustain his right, he must abide by what it 
shows. 

It is hardly necessary to discuss the proposition advanced by coun- 
sel that the action of the county court bas been ratifled by any act 
done by it since the issue of the bonds. "He wbo may authorize 
in the beginning, may ratify in the end." Bank v. Gay, 63 Mo. 39. 
A ratification can only occur when the party ratifying possesses the 
I)ower to perform the act done. Marsh v. ÏFulton County, 10 Wall. 
677. 

On the facts of this case I déclare the law to be that the plain- 
tiff cannot recover. Judgment accordingly. 



KENBDY V. BENSCN et aL 

(Clrciiit Court, 0. D. lowa, N. D. Mardi 30, 1893.) 

Dbobit— BiGHT TO Damages— AssTGNMENT. 

A receiver ot a ranch company sold property thereol to défendants, and 
took in payment certain sliares of stock. In hls report to the court, he 
charged Mmself wlth the stock as cash, the report was approved, and ho 
fully settled wlth the company on that basis, and kept the stock. After- 
wards he mdiTldnally brought suit against défendants to recover damages 
for fraudulent représentations made at the time of the sale as to the 
value of the stock. Held, that the cause of action was In the ranch Com- 
pany, and did not pass to plaintiff when he acquired the stock, and he could 
not maintain the action without showlng an asslgnment to hlmself. 

At Law. Action by James Kenedy against E. S. Benson and G. 
0. Hayes to recover damages for false représentations as to certain 
shares of stock. On demurrer to the pétition. Sustained. 

J, F. Duncombe, for plaintifE. 
E. P. Andrews, for défendants. 

SHERAS, District Judge. From the allégations In tbe substi- 
tuted pétition flled in this case it appears that on the lOth day of 
June, 1889, the plaintiff herein, James Kenedy, was appointed a re- 
oeiver of the "T. X, Eanch" tn tbe state of Texas, in a suit pending 
in the United States circuit court for the eastem district of Texas, 
and as such receiver he took possession of several thousand head of 
cattle and other personal property; that on the 16th day of Decem- 
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ber, 1890, the plaintiff, in his capacity of receiver, sold to the défend- 
ants, who were oopartners doing business under tlie firm name of 
Benson & Hayes, 9,000 head of cows and calves for the sum of $63,- 
000, the same being the property of the American Land & Cattle Com- 
pany; that at the same time the plaintiff, in the capacity of gênerai 
manager for said cattle Company, sold to Benson & Hayes 3,000 head 
of cattle for the sum of $25,000; that in payaient of the cattle sold 
by plaintiff as receiver he receiyed from thie défendants $20,000 in 
draf ts, which were paid, $7,000 in the capital stock of the Brûle Coun- 
ty Bank, of South Dakota, at par, $3,000 in the capital stock of the 
South Park Improvement & Investment Company, of Kansas City, 
Mo.; and for the balance due on the sale by him made as receiver, 
and for the sum due for the sale made as manager of the cattle Com- 
pany, he took in payment a ranch upon the Brazos river, in Texas, 
containing 5,740 acres. 

It is further averred that at the time the sale was made by plain- 
tiff, as receiver, and in order to induce plaintiff to take the Brûle 
Oounty Bank stock, and the South Park Investment Company stock, 
as part payment for the cattle, the défendants made certain repré- 
sentations in regard to the same, which, it is averred, were f aise and 
fraudulent. It further appeared that the day succeeding the mak- 
ing of the sales of cattle, as abôve stated, the plaintiff âled his report 
as receiver in the court appointing him, in which he charged hiniself 
with the amount of the bank and investment company stocks as cash, 
aggregating the sum of $10,000; that said report was approved; anà 
that the plaintiff has fuUy settled with the American Land & Cattle 
Company for said stocks, and for the land received in payment as 
above stated. It is further averred that plaintiff was induced to 
charge himself in his account as receiver with the sum of $10,000 as 
cash received, and to take and hold said stocks himself, by reason of 
the false and fraudulent statements made by défendants in regard to 
said stocks, the statements in regard to the bank stock being that 
the same was full paid, worth par, and that the bank in the past had 
paid and was continuing to pay dividends thereon, and in regard to 
the South Park Investment Company's stock that it was worth par, 
and could be sold for the face value. It is further charged that 
upon investigation, made after plaintiff had received thèse stocks, 
it appeared that the bank stock was not full paid, no dividends had 
ever been paid thereon, and the stock was valueless; and that the 
investment company's stock was worthless. 

Based upon thèse facts the présent action at law was brought, 
wherein plaintiff seeks to recover as damages the sums he charged 
himself in his account as receiver for the stocks by him taken as part 
payment for the cattle by him sold as receiver to the défendants. 
The défendants interpose a demurrer to the pétition upon several 
grounds, the flrst being that it does not appear that plaintiff is the 
légal owner of the cause of action declared on. In the pétition it is 
expressly averred that the cattle sold to the défendants were the 
property of the American Land & Cattle Company. The money and 
property transferred to the receiver in payment therefor, when so 
transferred, became the property of the cattle company. If the prop- 
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erty so transfen^ed was not equal in value to -what it was represented 
to be by the défendants, tke loss caused by such. dépréciation in the 
vaine of tbe stocks was tke loss, in the first instance, of the cattle 
Company. Assnniing tîiat the représentations charged to bave been 
made in regard tbereto by tlie défendants were false, and of sucb. a 
cbaracter as tocceate a right of action against défendants, such. 
riglit of action belonged to and was the property of the cattle Com- 
pany. This right of action reeted in the cattle company as soon as 
the title to the stocks passed to it, which was when the cattle were 
delivered to the defendanta The right to an action for the recov- 
ery of damages having thus vested in that company it would not paas 
to any third person, to whom the company might sell or assigu the 
stocks in question, as a mère incident thereto. The question is not 
other nor différent from what it would be if the company had sold the 
stock tp a third party, and it certatnly cannot be true that a sale of 
the stocks would transf er to the purchaser the right of action which 
had vested io the company. The facts averred in the pétition show 
a sale and transfer of the stocks to the cattle company, and assum- 
ing that the facts stated also show a subséquent légal transfer there- 
of to the plaintiff, upon which question no optaion is expressed, ail 
thatcan be claimed is that the plaiutifE has become the owner of 
the shares of stock through a purchase thereof from the cattle com- 
pany; bat there are no facts averred which show a transfer or as- 
sigmnent of the right to claim damages from the défendants by rea- 
son ot thé alleged false statements in regard to the value of the 
stock. Np reason is perceived why the cattle company cannot now 
institute an action, if the right to maintain the same ever existed, 
against the défendants for damages caused by procuring a sale of 
the property of the cattle company, by false représentations in regard 
to the stocks offered in payment thereof. It would not be a défense 
to such an action for the défendants to plead that the cattle com- 
pany had sold and transferred the stock to the plaintiff or any other 
tliird party. The transfer of the stocks would not transfer the right 
of action for the damages caused by the false représentations. At 
common law, such a chose in action was not assignable, so as to en- 
able the assignée to maintain an action at law in Ms own name there- 
on. What the law of Texas is in this particular, and whether the 
laws of that state or of lowa détermine the right of assignaient and 
of the assignée to maintain an action at law, it is not necessary to 
consider at the présent time, for it does not appear from the alléga- 
tions of the pétition that any légal transfer or assignment of the 
chose in action, to wit, the claim for damages based upon the alleged 
false représentations, has been made to the plaintiff. 

The pétition therefore fails to show that plaintiff is the owner of, 
or has the right to enforce at law, the cause of action claimed to 
hâve been created in favor of the American Land & Cattle Company 
by the false représentations made by défendants in regard to the 
stocks transferred to the receiver of the cattle company. The de- 
murrer to the pétition is therefore sustained, with leave to plaintiff 
to amena the pétition in case facts exist justifying the same. 
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GRBBNWICH INS. 00. v. WATBEMAN et al 
(Circuit Court of Appeals, Sixth Circuit March 30, 1883.) 

No. ea 

L Makinb Insurance— Authoritt dp Agent— Locai. Usage. 

A weU-fleflned local usage, whereby marine Insurance agents can make 
blnding contracts to take effect on the day of application, wlthout Consult- 
ing their superiors, is presumably known to a foreign company engaged 
for years In Insurance business at the place -where the usage obtains, and 
Is sufflcient to prevall over the private instructions of such agents when 
the InsTired is in ignorance thereof, and is withoiit notice of faots suffldeut 
to pat hlm upon tuqulry. Hammond, J., dissenting. 

i. SaUE. 

The fact that a local agent has no power to issue pollcies does not nec- 
essarlly show that he is without authority to make blnding prellmtnary 
contracts of Insurance. 

3. Samb — Evidence. 

Although the existence of a usage may be establlshed by the uncontra- 
dicted testlmony of one witness when he is explicit as to its duration, cer- 
talnty, and notoriety, the testimony of an Insurance broker as to the au- 
thority of agents in a certain locality to make blnding prelimlnary con- 
tracts, which is based wholly on the practlce of his own office, is not suf- 
flcient to go to the jury. 

4. Samb. 

The fact that a marine Insurance agent acts for his company in the ad- 
justment of losses, that he does bind the company as to cargoes, takes 
charge of wrecking expéditions, receires proofs of loss and notices of aban- 
donment, does not warrant an Inference that he has authority to bind the 
company as to vessels, by a person knowing that the agent has no author- 
ity to issue huU poUcies, and that application therefor must be forwarded 
by the agent to the gênerai office for approval. 

In Error to the Circuit Court of the United States for the East- 
em District of Michigan. 

At Law. Action on a contract of insurance in the circuit court 
for Wayne county, Mich., by Cameron D. Waterman and Joshua W. 
Waterman against the Greenwich Insurance Company. Défendant 
removed the cause to the circuit court of the United States, where 
verdict and judgment were given for plaintiffs. Défendant brings 
error. Beversed. 

Statement by TAFT, Circuit Judge: 

This was a writ of error to a judgment of the circuit court for the eastem 
district of Michigan la favor of Cameron D. Waterman and Joshua W. Wa- 
terman against the Greenwich Insurance Company for $5,475. The action 
was on an agreement by défendant to Insure plaintiffs against loss or damage 
by flre to an amount not exceeding $5,000 on the steamer Chenango, in consid- 
ération of a premium of $50, to be paid by plaintiffs when requested, the risk 
to attach from the lOth of Aprll, 1890, at noon. On the llth of April, 1890, 
the steamer Chenango caught flre, bumed, and became a total loss, whereby, 
as plaintiffs claimed, the défendant became liable for the full amount of the In- 
surance. 

The défendant pleaded the gênerai issue, and the case was heard before a 
Jury. On the trial the plaintiffs Introduced évidence to show that a verbal con- 
tract of Insurance was made between their agent, Ralph, and Dicktnson, the 
agent of the insurance company, the rlsk to attach from the lOth of April, the 
day of maklng the contract The évidence of the défendant tended to shôw 
that Ralph had appUed for insurance to date not from the lOth of AprU, but 
from the 20th of that month; that Dickinson had no authority to make a bind- 
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Ing contract of Insurance for the company, and had forwarded an application, 
wrltten out by hjmselfi fixlng. the, date for the risk to attach on the 20th of 
April, and that a policy had issued In accordance wlth thls application. The 
issues on thé trial were— First, as to the agreement between Ealph and Dick- 
Inson; and, second, as to Dickinson's, authority in representing the company. 
On both thèse Issues, the jury lound for the plaintiffs. 

Dlcklnson was a elerk for Bber .Ward, and was the gênerai manager of his 
Insurance business, axâ it was not denied by défendant that he had the 
^me authority that Ward had to represent the company. Ward was a local 
figent of the Greenwlch Insurance Company at Détroit, and dld a gênerai hull 
and cargo marine Insurance business. He had no wrltten commission. The 
limlts of his authority were fixed by the course of business between him and 
the gênerai agent of the company, FUnt, at BuflCalo. He never Issued pollcles 
of Insurance on vessels. He was fumished with certiflcates of Insurance wlth 
which to insure cargoes. His course of business In insuring vessels was to re- 
c^T© a verbal application from the vessel owner or his agent, and then hlm- 
self i flll out a written application, and f orward it to the gênerai agent at Buf- 
falo, recelvlng in retum the policy flUed out in accordance with the applica- 
tion. Ralph, the plaintifl's 'agent, knew that Ward had no authority to Is- 
sue, pollcles on vessels, or what are called "hull pollcles." It was undisputed 
that BO local agents at Détroit of foreign Insurance companles had authority 
to issue hull poUcies, and that the usuaï course of business was like that Just 
descrlbed In Ward's case. When a policy was sent to Ward In response to 
an aw)llcation, he would deliver It, with a premium note, to the Insured. Th» 
premlum note would be sent to the gênerai agent, and retumed to Ward 
for collection, when due. Proofs of loss under marine policies had been served 
on 'V'^ard without objection by the company, and so, too, had notices of aban- 
donment He was the agent of the company named by its secretary to re- 
celve service of process In Michigan, as requireâ under the Michigan law. 
He testlfied that it was the distinct understanding between him and the 
predecessor of Flint la the gênerai agency at Buffalo tha{ he should bave no 
power to make a binding contract of Insurance for the company on vessels. 
It wàs the custom of vessel owners at the lake ports to delay taking out thelr 
Uisurance until thelr vessels were ready to sali on thelr flrst trlps, la order to 
get_the beneflt of a réduction In rates, whlch not Infrequently took place about 
that time. It was contended on behalf of the plaintiffs below that, because of 
thls condition la the Insurance business, a well-deflned usage had become es- 
tàbli&ed by whlch the local agents 6f foreign companles were understood to 
ha've authority to bind thelr companles by preliminary contracta of Insurance 
fronj the date of the application, when the applicant desired the risk to attach 
fron;! that day. 

"thç évidence chlefly relled on to prove the usage was that of Ralph, the 
agent ol the plaintiffs. Another wltness, Adams, also testlfied on the subject, 
but Ralph's évidence was much fuller, and less confused. Ralph's examlnatlon 
upon the subject was as follows: Questions by coimsel for plaintiff: "Ques- 
tlpn. Is there any well-known usage among Insurance men and owners of ves- 
sels on the lake ports as to when a risk for which a verbal application is made 
to be oovered by a policy, afterwards to be issued, takes effect or attaches! 
Answer. ïes, sir; there is a very weU-defined usage 1q regard to that Q. 
And under that usage, or In pursuanee of that usage, when does a risk of 
that character attach? A. At once, on the application being made to the 
agent, or we would not hâve any saiety in doing busiaess. Oross-examinatton; 
Q. I suppose you mean by that, Mr. Ralph, that It dépends upon the agree- 
ment made, does It not? For tastance. If you ask to hâve a policy attached 
on the 20th of April, and made the application on the Ist, it would not at- 
tach on the Ist of April. There is no usage of that khid, is there? A. No, sir; 
it would not attach on the Ist. Q. That ail there is about the usage is that 
It Is a matter of arrangement at the time the application is made, is It not? 
A. ïes, sir. If you want both to attach at once, we would consider It at- 
tached, if we made the application to the agent Q. If the agreement is 
made? A. If I wanted Insurance to-day, I woidd go to the agent and tell him 
and make my application, and I should consider under the usage — Q. la 
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there anythlng more to tfcat usage than the fact, where yoii apply to the agent, 
that some time afterwards a policy is returned, whlch takes effect In accord- 
ance with your application? A. Yes, sir. Q. Tliat Is ail there Is to it? A. 
Yes, sir; about. Q. And, so far as you know, no question bas ever arisen In 
référence to it? It would not natorally arise unless there was a loss? A. 
Tes, sir. Q. So that the question as to whether the authority of the agents 
dlffer has never been involved la any of the cases that you refer to, so far as 
you know, has It? A. No, sir. Q. You hâve no doubt that there is a différence 
in the authority of agents, hâve you; for instance, that some hâve the power 
to accept rlsks themselves, without communicating with the company, whlle 
others do not? You know that from your business expérience, do you not? 
A. Well, I consider when a man takes a risk, that binds the company. Q. 
Don't you know that there are conditions as between agencles that some 
agents are authorized expressly to bind the company, while others are npt? 
A. I haven't had expérience in other office but my own; that is, writing any- 
body else's policles. Q. You don't know anytbing about any other agencles? 
A. I don't know what their agreement is especlally. Q. Or what their author- 
ity is? A. I know they are agents of the company. Q. You know they take 
à.pplicatlons? A. Yes, sir. Q. And upon applications taken by them the com- 
pany subsequently, as a rule, writes policles in accordance with the applica- 
tion? A. ,Some are written in the local offices. Q. Do you know of any ma- 
rine Insurance company in Détroit that writes policles? A. Yes, sir. Q. Who? 
A. The Détroit Fire & Marine, and Micliigan. Q. Do you know of any foreign 
Insurance company that writes policles hère in Its office in Détroit? A. Wha^ 
do you mean,— hull policles, or marine policies? Q. Hull policles. A. Nb; 
I don't know of an agent that writes hull policles hère. Q. So far as you 
know, it is the invariable rule for the application to go to the local agent for 
dellvery? A. Yes, sir; for hull policies. Q. It is the invariable rule for the 
application to go to the gênerai agent of the company through the local agent, 
—for the gênerai agent of the company, upon that application, to write the 
policy and send it to the local agent for dellvery? A. On hulls themselves, 
I think that Is perhaps so. Q. So far as you know, that Is the Invariable rule? 
A. So far as It applies to Détroit." 

Dickinson, Thurber & Stevenson, for plaintiff in error. 

F. H. Canfleld, (Levi T. Grifan, of counsel,) for défendants in 
error. 

Before JACKSON and TAFT, Circuit Judges, and HAMMOND, 
District Judge. 

TAFT, Circuit Judge, (after stating the facts.) By their verdict 
the jury found that Ralph and Dickinson stipulated that the risk 
should attach from the lOth of April. The flnding was hased on 
sufflcient évidence after a fair submission of the issue to the jury, 
and cannot be reviewed in this court. 

The main controversy hère is on the question of Ward's authority 
to bind the company by a preliminary and verbal contract of in- 
surance. The court below, in effect, charged the jury that, if there 
was a well-deâned usage by which local agents of foreign Insurance 
companies could make binding contracts on applications for In- 
surance to attach the same day, Ward could bind the company ac- 
cordingly, whatever his privaté instructions. 

We are of opinion that the charge of the court on this point as a 
proposition of law was sound. 

If such a definlte usage in respect to local agents of foreign In- 
surance companies had been proven, the Greenwich Insurance Com- 
pany would hare been charged with notice of it, and by establishing 
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Ward as its local agent the company would hâve given him. apparent 
àtithority to bind it in accordance with that usage, if reasonable. 
Qoodenow v. Tyler, 7 Mass. 31; Fislier t. Sargent, 10 Oush. 230; 
Graves v, Legg, 2 Hnrl. & N. 210; Mechem, 4g. § 281. 

The évidence discloses that the Greenwich Insurance Company 
had been doing a marine Insurance business in Détroit for 10 years 
at least, and it could be fairly presumed that the company was fa- 
mUiar with any local usage obtaining there in the Insurance busi- 
ness. 

If, as testified by several witnesses, millions of dollars of Insurance 
weré placed on the day of sailing, it would be extraordinary if ves- 
sel owners would consent to an arrangement by which no Insurance 
should be binding on their vessels until time enough had elapsed 
after the day of sailing for their applications to be forwarded to 
the gênerai agents of the Insurance companies at distant points, 
and by them approved, with the arbitrary right thus secured to 
the Insurance companies, in case of a loss meantime, to reject the 
application. A usage by which local agents could make binding 
preliminary contracte for the company would seem to us, theref ore, 
to be reasonable. 

It does not necessarily show that a local agent has no authority 
to make preliminary binding contracta of Insurance that he is 
wîthout power to issue policies. 1 Wood, Ins. 25; Hardwick v. In- 
surance Co., 20 Or. 547, 26 Pac. Kep. 840. But it would seem that 
a known want of authority to issue policies of Insurance would 
put the applicant for Insurance on inquiry as to whether the agent 
had authority to bind the company by a preliminary contract. 
The necessity for binding contracts from the date of the application, 
in view of the condition of the Insurance business at Détroit, is 
quite apparent, and it is probably said with truth that no foreign 
insurance company could do business there unless it made some ar- 
rangement to eflect binding insurance from the date of the appli- 
cation. This suggestion is met on behalf of the insurance company 
by évidence that, in case where application was made to its local 
agents for insurance to attach on the day of the application, they 
were instructed to telegraph the applications to the gênerai agent 
at Buffalo, and receive by wire authority from him to accept the 
risk on behalf of the company. This course of business between 
the Greenwich Insurance Company and its local agents would not, 
of course, exempt that company from the opération of a local 
usage enabling agents to make binding contracts, unless the person 
dealing with this agent had knowledge of his authority. 

The difflculty we hâve in supporting the judgment below Is not 
in the theory of the court's charge on this branch of the case, but 
in the insufflciency of the évidence to show the local usage relied 
on by the plaintiffs. It is well settled that a usage or custom, lo 
affect the construction of contracts, or to extend tiie apparent au- 
thority of agents beyond their actual authority, must be uniform, 
notorious, and well deflned. Black v. Ashley, 80 Mich. 99, 44 N. W. 
Bep. 1120; Eeynolds v. Insurance Co., 36 Mich. 131; Schurr v. Sa- 
vigny, 85 Mich. 149, 48 N. W. Kep. 547; Stringfield v. Vivian. 33 



GEEENWICH INS. CO. V. WATERMAN. 843 

Mich. 681; Lamb v. Henderson, 63 Mich. 302, 29 N. W. Eep. 732; 
Bowling V. Harrison, 6 How. 248; TJ. S. v. Buchanan, 8 How- 83. 

The évidence of usage shown in the record is not at ail satisfac- 
tory, and does not fulfiU the requirements above named. In 
answer to a leading question, Ralph does say that there was a well- 
defined usage in Détroit that applications for Insurance to take 
effect at once, if accepted by local agents, bound the company; but 
his cross-examination clearly discloses that his évidence is based 
rather on his opinion of what the local agent's authority ought to 
be than the knowledge that the existence of such authority was 
recognized, notoriously and uniformly, in Détroit. He virtually 
admits that his knowledge of agents' authority is largely confined 
to his own offlce. His opinion of the usage is based on the fact 
that when an application is filed for insurance to date from the 
day of the application, a policy is subsequently retumed to the 
applicant dated accordingly. It has been held that such action by 
the company is not a récognition of the right of the local agent to 
bind the company by a preliminary contract, unless it has been 
brought home to the company that before issuing the policy the 
agent has attempted so to do. Morse v. Insurance Co., 21 Minn. 
407. Without expressing an opinion upon the correctness of thîs 
view, it is sufiSicient to say that in the case at,bar the évidence that 
the local agent telegraphed applications for immédiate insurance 
completely removes the ground for contending that the Greenwich 
Company, by dating its policy back to the date of the application 
and evidencing a contract from that tîme, recognized the power 
of its local agent to make it. It is entirely consistent with ail of 
Ealph's testimony that ail local agents in Détroit telegraph for 
authority to accept risks to attach at once. We do not mean to 
say that even such a course of business, if not known to the public, 
would exempt companies pursuing it from the effect of local usage 
upon the apparent authority of their agents, if the usage were 
proven. Nor do we deny that a usage may be established by the 
uncontradicted évidence of one witness when he is explicit as to 
its duration, certainty, and notoriety, (Eobinson v. U. S., 13 Wall. 
363 ;) but we do not flnd any such explicit statements in Ealph's évi- 
dence. Adams' testimony as to the usage is even less decided. 
Whether a usage exists is for the jury on conflicting évidence; 
but, before the jury can be allowed to consider the question, there 
must be some évidence tending to establish a well-defined usage, 
uniform and notorious. There was no évidence of this kind in this 
case. The question of usage should not hâve been submitted to 
the jury. The court erred in so doing, and error has been properly 
assigned, on exception duly taken. The error was prejudicial. 
Without the proof of the usage claimed, there was no évidence that 
Ward had actual or apparent authority to make the contract 
sued on. 

It is clearthat he had no actual authority to make binding contracts 
of insurance on vessels. From the circumstances that he received 
premiums, that he acted for the company in the adjustment of losses, 
that he did Dind the company as to cargoes, that he may hâve taken 
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charge of wrecMng expéditions, that lie received proofs of loss for 
the Company, and that he received notices of abandonment without 
objection by the company, Balph had no right to infer that he had 
authority tp bind the company as to vessels when Kalph knew that 
he had no authority to issue hull policies, but that such policies were 
issued by the gênerai agent of the company on an application for- 
warded by him. 

The argument is pressed upon us that, even if Ward had no au- 
thority to bind the company to hull Insurance, he had authority to 
agrée upon applications to be submitted for acceptance by the gên- 
erai agent, and that the gênerai agent, by accepting the applica- 
tion he actually submitted for acceptance, in f act accepted the appli- 
cation he ought to hâve submitted. This, it seems to us, is a non 
sequitur. The minds required in tids case to meet in order that a 
contract should be made were those of the applicant and the gênerai 
agent. If the proposition of the former was never submitted to the 
lutter, how could their minds hâve met? Whether, when an Insur- 
ance company holds an agent out as the proper person to receive and 
for^ard applications, and an application which would hâve been ac- 
cepted is negligently altered by the agent of the company, so that, 
when accepted, it does not cpver a loss which would hâve been cov- 
ered had the application been properly forwarded, the Insurance 
company can be held liable for the injury thus occurring through the 
négligence of its agent, is a question not presented on the record be- 
fçiçe us, because the déclaration in the court below was on a contract 
to insure. A stmilar question is suggested by Senator Golden in the 
case of Perkins v. Insurance Co., 4 Cow. 645, 664, and is answered 
in thç afiârmative. We express no opinion on the jwint. 

Numerous errors — 64 in ail — were assigned. Many of them were 
based on rulings whoUy within the discrétion of the court, and others 
were frivolous, because plainly without préjudice. It has been nec- 
essary for aïs to consider but one of them in the view we hâve taken 
of the case, but we allude to their number and character to depre- 
cate a practice which so largely and uselessly increases both the 
costs and the labors of the court. 

The judgment of the court below will be reversed, with instruc- 
tions to order a new trial, the costs of the error proceedings to abide 
the event of a new trial. 

SÀMMQOT), J. I concur In this reversai, but am not qulte will- 
ing to assent to what seems to me a too broad proposition as to the 
fproe of local usage or custom. The opinion of this court and the 
charge below, in my judgment, overlook the essential élément of 
acquiescence in the custom, express or implied. A local usage may, 
and often does, bind a party to a contract against hls wUl; but this 
is not because he cannot free himself of the custom, but because he 
has not done so in the given case. Custom has not the force of a 
statute or other established law in the sensé that it requires an act 
of législation to rid one's self of it The Insurance company may, 
if it chooses, refuse to do business according to the custom, and act 
outside of it; nor is it necessary that it shall bring home a knowl- 
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edge to every customer that it is doing this in every instance. It 
will be presumed that it is doing business according to the usage, un- 
til the contrary appears, undoubtedly; and even where it bas estab- 
lisbed its own course of dealing, contrary to tbe gênerai usage, it 
may, in particular instances, by acquiescence or the peculiar circum- 
stances, bind itself according to the custom, or, rather, be held to 
hâve done so; but this is not the broad proposition of the opinion 
of the court "that, if there was a well-defined usage, by wliich local 
agents of foreign Insurance companies could make binding contracta 
on application for Insurance to attach the same day, Ward could 
bind the company accordingly, whatever his private instructions." 

This seems to me a déniai to the company of the indisputable right 
to make contracts according to its wUl, contrary to the usage. If 
the company's instructions were "private" in the sensé that they 
were concealed, except when displayed as occasion might require 
to aYoid a risk, while otherwise the usage was foUowed, the usage 
would prevail unless the instructions had been brought home to the 
applicant; but this would be because of the concealment, or because, 
we should rather say, of the fact that the company had acquiesced 
in the usage instead of discarding it, as it had proposed or pretended 
to do. The company cannot take the beneflts of the usage, and yet 
spring its instructions, either public or private, when they serve to 
avoid the particular risk. But if in good faith and in fact it does 
business in its own way, contrary to the usage, it is the business of 
the applicant, in that case as in others, to inform himself of the 
authority of the agent, and he cannot rely on the gênerai usage if 
the company had not conformed to it, but set up against it, albeit 
he may hâve been ignorant of the fact that the company had so dis- 
carded the usage. It aU dépends upon the conduct of the company 
and its agents, and the question of fact is whether it bas substan- 
tially followed the custom, or has substantially established a différ- 
ent course of dealing and business habit of its own. This particu- 
lar applicant may show that it has followed the custom, more or 
less, and the company may show that it has not. If, in the especial 
relation of its habit to him, the circumstances fairly show that the 
company has acquiesced in the custom, it will be bound by it; but 
if the circumstances show that the company has a spécial custom 
of its own, and in dealing with this applicant has done nothing to 
bind it to the gênerai custom of other companies, or to mislead him to 
his injury, the opération of the gênerai custom cannot force upon it a 
contract it did not make, or which was in violation of its instructions 
to its agent. If, unfortunately, the applicant assumes that this par- 
ticular company is doing business according to the gênerai custom, 
when it is not in fact doing so, the misfortune is his, and not the 
company's. 

If the opinion of the court is to be construed, as I fear it may be, 
to go fm-ther than I hâve indicated as a correct view of the law, I 
cannot assent to it. On the new trial which we hâve direoted I 
think the jm-y should be instructed to décide whether the Insurance 
company acquiesced in the custom, or did business in another way; 
and, if the latter, whether, notwithstandiag that fact, it dealt with 
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th.e plaintiff bdovf so as to mislead him into tke belief that it waa 
taking his risk tmder tte gênerai custom, and contrary to ita own 
habit of doing business. If he was not so misled, he cannot hâve the 
benefit of an Insurance which he unfortunately assumed that he had 
proTÏded upon the notion that ail companies were foUowiag the ordi- 
nary usage, whUe the fact was this company was not. 



DOUD et al. v. NATIONAL PAEK BANK OF NEW YORK. 
(Circuit Court of Appeals, Filth Circuit. February 6, 1893.) 

No. 84. 

QUARANTT— NOTIOB— CONSIDBRATION. 

A Personal guaranty given by stockholders and dlrectors of a bank to 
another bank, in considération of "loans, discounts, or other adyances to bb 
made," for tlie repayment of any bidebtedness tlius created. Imposes a 11a- 
bllity on the gnarantors, when acted on by the guarantee, though no notice 
of acceptance of the guaranty was glven; for the contract shows a Per- 
sonal interest of the guarantora in the advances, coustltutlng a considéra- 
tion moving to them. 

In Error to the Circuit Court of the United States for the North- 
ern DiTision of the Northern District of Alabama. 

Action by the National Park Bank of New York against Edward 
Doud and others to recover upon a guaranty. Judgment for plain- 
tiff. Défendants bring error. Afflnned. 

R H. Wilhoyte and Thomas R. Eoulhac, (Wilhoyte & Harris, on 
the brief,) for plaintiffs in error. 

W, A- Gunter, (Semple & Gunter, on the brief,) for défendant in 
error. 

Before PARDEE and McCORMICK, Circuit Judges, and LOOIOB; 
District Judge. 

McCOEMICK', Circuit Judge. The défendant in error, the Na- 
tional Park Bank of New York, brought its action below against the 
plaintiffs in error on a written guaranty expressed in the foUowing 
words : 

"Whereas, the First National Bank of Sheffleld, Alabama, désires to estab- 
lish a crédit with the National Park Bank of New Tork whereby it may ob- 
taln advances, loans, or discounts from the said National Park Bank: Now, 
therefore, the underslgned, being flve in number, and stockholders and direct- 
ors of the bank flrst above named, to wit, Charles D. Woodson, Robert Cloud, 
.Tames B. Crowe, Edward Doud, J. G. Chamberlain, in considération of one dol- 
lar to each of them In hand pald, the recelpt whereof is hereby acknowledged, 
and of the sald loans, discounts, or other advances to be made, do hereby jolnt- 
ly and severally guaranty, promise, and agrée to and with the sald National 
Park Bank that the said Blrst National Bank of Sheffleld, Alabama, shall re- 
pay on demand to the said National Park Bank any and aU sums in which the 
flrst-named bank shaU be or become Indebted or llable to the said National 
Park Bank by reason of any or ail of said discounts, loans, or other advances, 
with Interest thereon, as the same may properly accrue, at the rate of six per 
cent per annum; and. In default of such payment by the sald First National 
Bank of Sheffleld, Alabama, the underslgned hereby Jointly and severally 
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agrée to pay the same on demand, together wlth any Interest whlch may hâve 
accmed théreon, and to fully indemnlfy and save harmless the sald Nation- 
al Park Bank against ail loss, damage, and Injury by reason of sald loans, 
discounts, or advances, the same not to exceed at any one time an aggregato 
of twenty-five thousand dollars of principal Thls obligation Is to be a 
continuing one for a period of elght months from Its date, and Is to apply to 
sud cover ail overdrafts, loans, advances, and discoimts made as above named 
during tUe period. 
"Dated at Sbeffleld, Alabama, thls 13th day of May, 1889. 

"Chas. D. Woodson. 

"Robert Cloud. 

"James R. Crowe. 

"Edward Doud. 

"J. G. Chamberlain." 

It alleged that said writing was accepted as a security and indem- 
nîty for advances, loans, and discounts to be made by it to the said 
ShefiQeld Bank, npon the faith of which it did make such advances, 
loans, and discounts to said ShefBeld Bank, on account of which a 
balance is overdue, unpaid, and owing the guarantee bank from said 
Sheflaeld Bank and the said guarantors. The plaintiffs in error de- 
murred to the déclaration, on the ground that the complaint doea 
not show that notice of the acceptance of said guaranty was given 
the guarantors. This demurrer being overruled, the same défense, 
in two phases of it, was presented by pleas, whlch were stricken out 
on motion of the plaintiffs, and, the case going to trial, judgment was 
rendered agamst the guarantors, who sued out a writ of error, and 
assigned thèse spécifications of error: 

"(1) That the circuit court erred In overruling the demurrer of the plain- 
tiffs In error, défendants below, to the complaint of the défendant in error, 
plalntlff below; (2) that the circuit court erred in sustainlng the demurrers of 
the défendant in error, the plaintiff below, to the second plea of plaintiffs in 
error, défendants below, to the complaint in this cause; (3) that the circuit 
court erred in sustainlng the motion of the défendant In error in the court 
below, to strike out the portions of the third plea of the plaintiffs in error, 
whlch was In words and fiîrures as f oUows, to wlt: 'Défendants aver that the}- 
had no notice that plaintiff had made any advancements, loans, or discounts 
to or for the First National Bank of Sbeffleld, Alabama, or that plalntlff 
made any advancements, loans, or discounts to sald bank on the faith or 
security of thèse défendants.* " 

We are of opinion that there was no error in thèse rulings of the 
circuit court. The writing declared on shows that the guarantors 
had a direct personal interest in the crédit to be extended to the 
principal debtor, and it expresses that a part of the considération, 
and clearly the whole real considération, moving them, is "the 
said loans, discounts, and other advances to be made." Concède 
that the writing is an offer of guaranty; it is given on a considéra- 
tion moving to the guarantors through their bank, and in such cases 
the performance of the considération by the guarantee implies its 
acceptance, complètes the contract, and imposes the liability. Langd. 
Cas. Cont. p. 987. The précédents on this subject are reviewed, 
and their doctrine stated, in Davis v. Wells, 104 U. S. 159. There la 
nothing in the case of Sewing Mach. Co. v. Bichards, 115 U. S. 524, 
6 Sup. et Eep. 173, to suport the contention of the plaintiffs in error 
in this case. There it afOrmatively appeared that there was not 



848 rEiDBBAI. BEPOETBE, VOl. 54. 

a contemporaneous acceptance, and it did not appear that any con- 
sidération moved from tke guarantee to the guarantors, or that th.e 
guarantors had any interest ia the matter except as p\irely accom- 
modation indorsers in caae their sufflciency was approved and their 
guaranty accepted by the sewing machine company. 
The judgment of liie circuit court is afflrmed. 



ZIMPELMAN V. HIPWBIili. 
(Circuit Court of Appeals, Fifth Circuit. January 9, 1893.) 
• No. 65. 

t. PakOl Evidence to Vart "Weittbn Contraot. 

The purchaser of a 'mine recel ved à deed purporting to convey a three- 
fourths Interest therfcln, for whlcli he pald partly In cash, and gave M s 
note for the balance, knowlng that the grantor at the tlme owned only a 
hall mterest. The grantor represented that he had an option of another 
(ourth, aiid orally promlsed to purchase and convey it to the grantee. Hdd, 
that the grantee, In a Buit on the note, could not talxoduce paroi évidence 
to prove the oral promise. 

2. BviDBircB— Proof op Forbign Jtjdicial Pbocbbdings. 

Légal éviction from a mine la Mexico can be proved in a United States 
eoiu-t only by a certlfled copy of the record in the Mexican court, and not 
by paroi évidence of the agent of the défendant ta the éviction pro- 
ceedtn;gg, 

8. NesotiabIiB Instruments— F AiLtjRE of Considération— Evidence. 

Where a promlssory note is given for the balance due for the purchase of 
a. n]in<)< and in a suit thereon défendant f ails to sustaln, by proper évidence, 
hls allégations that the title has failed in whole or in part, or that he has 
heen, or is liable to be, evicted by a superior outstanjling tltle, of which ha 
had no notice at the timo of purchase, the court should direct a verdict for 
plalntifE. 

4. AppBAii — Appealablb Orders— Repusal, to Grant ïTbw Trial. 

A reftLsal of a fédéral court to grant a new trial is not reviewable on 
writ of error. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. Affirmed. 

The statement of the case in the brief of plaintiËf was adopted 
by défendant in error, and sanctioned by the court It is as fol- 
lows: 

This Is an action at law on a promlssory note, brought In the United State» 
circuit court for the western district of Texas on the 26th of March, 1890, by 
the défendant in error, R. J. Hipwell, against the plaintifC in error, George B. 
Zimpelman. ' 

On April 7, 1892, the plalntifC below flled his "flrst amended original péti- 
tion," aile^g: 

"That heretofore, to Tvlt, on the 6th day of April, 1890, sald défendant made. 
executed, and delivered to plaintiff, for a valuable considération, his certain 
promlssory note. In words and figures substantiaUy as follows: 

" 'San Diego, Cahfomia, April 16, 1890. 
" 'On or bef ore thlrty days after date, without grâce, for value recelved, I 
promise to pay to the order of K. J. Hipwell the sum cl three thousand and 
tbree huhdred dollars, without interest 

[Signed} "'Geo. B. Zimpelman.' 
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"Whereby he, the sald George B. Zlmpelman, became Uable and promlsed to 
pay plaîntlff the sum of three thousanà and tliree htmdred dollars, thirty days 
from sald 6th day of Aprll, 1890, together with légal interest on sald sum 
from the maturity of sald note. That plalntiff is the légal owner and holder 
of sald note, and, though the same is long since due, défendant bas whoUy 
falled to pay the same, or any part thereof, exceptlng the sum of flfty dollars, 
on the 4tb day of October, 1890, indorsed as a crédit on said note, and the 
balance of sald note remalns unpaid. Plalntiff bas often requested payment 
of same, and plalntiff says he bas been damaged in the sum of flve thousand 
dollars. Whereof plalntiff prays (the défendant having heretofore been cited, 
and now being In court) that he hâve judgment for the amount stiU due upon 
said note, and interest and costs of suit." 

On AprU 7, 1892, défendant below flled hls "third amended original answer," 
pleadlng: 

First. A gênerai déniai. 

Second. A plea of failiire of considération, as follows: "And for further 
plea and answer In this behalf, the said défendant, George B. Zlmpelman, 
cornes, and says that heretofore, to wlt, on or about March 19, 1890, said 
plai;itlff sold to défendant three-fourths interest in a certain gold minins 
claim named 'El Senor,' sltuated in tlie territory of Lower Califomia, repub- 
lic Of Mexico, In the minlng district of Santa Clara, for the sum of $7,300, for 
which défendant paid plalntiff $4,000 in cash, and executed a promissbiy note, 
sued on and set ont in plalntiff's pétition, for the sum of $3,300, the balance 
of the purchase money thereof; that, at the time of said sale, said plaintlff 
represented to this défendant that he (plalntiff) owned a one-half interest in 
sald mine, and that he had an option to purchase from W. K. Moler, his one- 
fourth interest in said mine; and that he (plalntiff) then and there promised 
said défendant that he (plalntiff) woidd pay for Moler's one-fourth interest In 
said mine, and procure him to convey the same to said défendant, so as to 
make défendant a perfect title to said three-fourths interest in. said mine. 

"Défendant further says that in his plea of failure of considération, here- 
tofore flled in this cause, said défendant, through hiadvertence and by mistaie, 
alleged that plalntiff owned a one-half interest in said mine, whereas, in truth 
and in fact, he intended to allège, and now does allège, the f act to be, the sald 
plaintlff, at the time of sald sale, represented and clalmed to own one-half 
Interest In sald mine, and represented to défendant that he also had an option 
to purchase from Moler his one-fourth interest in said mine. 

"Défendant further says that relying, in fuU confidence, upon the représenta- 
tion of sald plaintlff as aforesaid, that he did in fact own and hâve title to 
one-half Interest in said mine, and that he would procure and pay for Moler's 
one-fourth Interest in said mine, so as to make défendant a perfect title to 
said three-fourths interest In said mine, this défendant was Induced to pur- 
chase, and did purchase, the three-fourths Interest in sald mine, and In con- 
sidération thereof said défendant pald the money aforesaid, and executed 
said promissory note to sald plalntiff. The plalntiff has refused to secure the 
said one-fourth Interest of said Moler, and bas failed and refused to make to 
défendant any title whatever to said mine, except on the 19th of March, A. 
D. 1890, the sald plalntiff executed to said défendant a certain deed eonveying 
three-fourths Interest In said mine, and reciting therein the considération of 
$1,000, whereas the tnie considération of sald deed was the sum of $7,300, 
$4,000 of which was paid in cash, and the said note was made and executed 
for the balance; that sald deed was dtdy acknowledged by the said plaintlff 
on the lOth day of Aprll, 1890, and, by mutual agreement of plalntiff and 
défendant, placed in escrow, to be delîvered when the plaintlff perfected hls 
title to the said three-fourths Interest in said property; that said plalntiff 
never perfected his title to said three-fourths interest in said mine, and the 
sald deed was never deUvered to said défendant, but, as défendant is informed 
and believes, was deUvered back to plaintlff or his attomeys. And défendant 
further says that after betng put Into possession of said mine, and expendlng 
about the sum of $5,000 In the development thereof, over and above aU the 
retums therefrom, which was wholly lost to défendant, that the sald Moler, 
In ^hose name the said mine was denoimced, and who had the légal tltl«> to 
v.54F.no.5 — 54 
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the entlre mine, and the Tlght of properl^, waB put into possession of sald mine 
by the minlng judge of the dtstxict, and thls défendant evlcted therefrom, 
and that the said Moler continued to iiold possession of said mine, and work 
the same, la such a manner as to damage the same in. the sum of $5,000. 

"And défendant further says that the said plaintlfE dld not hâve the tltle to 
any Interest In said mine, in his own name, at the date of said pm-chase, but 
the same was in the name of W. R. Moler, who clalmed the same tu his own 
right, and refused to recognize any interest in this défendant under the pur- 
chase aforesald from the said plaintiff, and that said plaintifC bas bitberto 
falled and refused, and still refuses and falls, to make défendant any title 
wliatever to said mine, except the deed placed in. escrow, as aforesald, wliich 
was never delivered to défendant, or accepted by hlm. 

"Wherefore, défendant says that la conséquence and by reason of said fail- 
ure of sald plaintiff to make this défendant a tltle to said mine as he promised 
and imdertook to do, the considération for wiiich sald note was glven and 
money paid, as aforesald, bas wholly falled, and this he is ready to verify. 
Wherefore, he prays judgment." 

On April 7, 1892, plaintiff flled bis "flrst supplemental pétition," denying the 
allégation in defendant's spécial answer, and allegtug "that if any agreement 
was ever made by plaintiff wlth défendant respecting the mine, or any Interest 
therein descrlbed, besides the deed described in said answer and the note 
sued updn, then said agreement was an oral agreement, and not In writlng, 
and he hère pleads speclally the statuts of frauda, requiring aU contracta 
respecting real estate, or any interest therein, to be in wrlting." 

On the 7th day of April, 1892, said cause came on for trial before a jury, 
and during the progress of the trial (the plaintiff haying introduced in évidence 
the note and deed) the défendant, George B. Zimpelman, testiâed in his own 
behalf as foUows: 

That he executed the note sued on as a part of the con^deration of the pur- 
chase of a minlng clalm called "El Senor," situated in the territory of Lower 
Callfomla, republlc of Mexico, In the minlng district of Santa Clara, from the 
plaintiff, R. J. Hlpwell. That he bought from sald plaintiff three-fourtlis Intei^ 
est in said minlng clalm, and pald $4,000 in cash, and executed the note for 
$3,300, sued on, for the balance; the true considération being $7,300, and not 
$1,000, as stated in the deed, (that sum being named in the deed, by agree- 
ment, for the purpose of reducing the stamps, imder the Mexican régulations.) 
That the deed was delivered to hlm and left In escrow with the attomeys of 
both parties In San Diego. That the deed was held in escrow, and is in escrow 
now. It was left wlth the attomeys at San Diego. "I hâve trled to get It, 
and hâve written to Col. Welbom, the person It was left with, and he wrote 
that he dld not bave it." That he (witness) took possession of the mine about 
the 20th of March, 1890, and kept possession of the same until about the last 
of Jnne of Ist of July, 1800. 

"At the time the deed was executed, the agreement was: Hlpwell would 
make .a fresh deed, altogether, for the whole concem,— Moler's portion 
lucluded; and at the time I was to buy. If I could, or Hlpwell was 
to buy, the one fourth mentioned in that deed from Mr. Wentworth. I 
bought that. The deed was put in the hand» of Col. Welbom by Hlpwell. 
I do not thlnk I was présent at the time the deed was deposlted wlth Col. Wel- 
bom. It was understood it was to be left there for the purpose of having 
it, and, when Moler conveyed his one-fourth Interest, then Hipwell was to 
make the deed he promised he would, that is, a deed in full to the three 
fourths. Hipwell at the time clalmed to gwn one half. The facts were 
that, as soon as Hipwell could get the titie from Moler, he would then— 
and tf he could, or I could— buy the one-fourth Interest of Wentworth, then 
he would mako a title which was to be sent down to the City of Mexico, reg- 
ularly stamped, and the titie would pass there, and the balance of the money 
was to be paid. I bave never had the deed, from that day to this. I never ac- 
cepted the deed that was placed In escrow wlth Col. Welbom. It was never 
delivered to me. I saw the deed at the time of its exécution. After It was 
placed in the hands of Col. Weltiom, I never saw It The deed was put in the 
hands of CoL Welbom wtth the consent of both parties. I took possession of 
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the mine before the deed was executed, and before the deed was put In tho 
hands of Col. Welbom, and before the Ist of Aprll, 1890. I left the mine In 
May of that year, and left my son, G«orge, in posseœion of the same. At 
the time of the contract and purchase, Hipwell told me that Moler had one- 
fourth interest In the mine, and he sald that he (Hipwell) had an option to sell 
it. He conveyed me the three fourths, conveylng his one half and Moler's one 
fourth. He clalmed he had a right to sell Moler's part. He said he had 
an option to sell Moler's part, and he would seU it I reUed upon that repre- 
sentatlon by Moler, and I would not hâve made the trade, had I not relied 
upon it. The $50 crédit on the note is money I loaned to Hipwell at the time 
of the crédit. The note was not put In escrow. Hipwell had sald frequently 
to me that he wanted to buy Moler's Interest, and wanted to get It at hls own 
price. I hâve always told HipweU that, If Moler makes the tltle, it is set- 
tled." 

To thls testimony the plalntlfC objected on the followtug grounds: "The 
deed and promissory note being in évidence, and being tu wrltlng, shows the 
contract between the parties respecting the property; and paroi testimony is 
not admissible to contradlct the deed, or to show a contemporaneous agree- 
ment between the parties respecting the conveyance of the property, or to 
establish a covenant for further assurance on the part of Hipwell; and paroi 
évidence is Inadmissible to establish the agreement set up by the défendant 
respectiag the acquisition and conveyance by Hipwell of the one-fourth interest 
in the mine, alleged to hâve been owned by Moler, for the reason, if such a 
contract was ever made, it should hâve been in wiiting, In accordance with 
the statute of frauds, requlring ail contracts respecting the purchase and con- 
veyance of any Interest ta lands to be la wrlting." 

Plalatiff's objections were sustalned by the court, and the évidence excluded 
from the jury; to whlch ruling of the court the défendant excepted at the 
time, and tendered his biU of exceptions, whlch were duly allowed by the 
court 

Défendant also, on the 7th day of April, 1890, caUed George Zimpelman, Jr., 
as witne.ss for the défendant, who testifled as foUows: "That the défendant 
was his father, and about the Ist of April placed hlm In possession of El Senor 
mine, and left for Texas. That he contlnued to hold possession thereof, and 
work the same, until about tlie Ist of August, 1890, when W. R. Moler set up 
claim to sald mine, and shortly afterwards Judge Zueta, the mlaing judge of 
S.inta Clara district, Lower Californla, Mexico, summoned hlmself and Mr. 
Moler to appear before hlm, and that on dolng so he stated to hlm that the 
mine had been denounced in the name of W. R. Moler, and that the title wa» 
In hlm, and he was entitled to the possession, and ordered hlm (sald witnees) 
to loavo the mine, and he placed sald Moler in possession of the same; that 
afterwards plalntiff (HipweU) came to hlm (wltness) whUe Moler was In 
town, and told hlm to take a slx-shooter, and go up and take possession by 
force, but that he would npt go up with him, as he feared Moler would klll 
hhn (Hipwell) if he did; that he (wltness) was never able to get possession of 
the mine, nor had his father ever regalned possession." 

To this testimony the plaintiflf also objected, on the ground "that the same 
was not compétent to establish a légal éviction from the mine, and for the 
reason that if défendant was evicted by vlrtue of any légal judgment or Judl- 
clal order, a certifled copy of the same, duly authenticated, should be produced, 
and the record could l>e proven as the law requlres." 

This closed the évidence, whereupon the court instructed the jury to retum 
a verdict for the plalnLiff for the full amount diie upon the note sued on, with 
légal interest due thereon, to whlch défendant excepted at the time, and 
tendered hls bill of exceptions, whlch was duly allowed by the coiu-t 

TJnder the charge of the court the jury retumed a verdict for the plalntiff 
for the full amount due upon the note, with leçal Interest thereon, amounting 
to the sum of $2,692.65, for whlch judgrment was rendered. 

On April 9, 1892, défendant filed his motion for a new trial, on the followlng 
grounds; "First. Because the court erred in excludlng the évidence of 
George B. Zimpelman, défendant upon the objection of the plalntiff, as 
shown by bills of exception marked 'Exhlbit A,' filed in said cause, and 
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madé a part hereof. Second. Because the court erred In charglng the jnry 
to retum à verdict for the plalntilt for theamount of the principal of the 
note sned on, with interest thereon, and thereby withdrawing from the jury 
aU évidence in tho case> as shown by bUl of exception marked 'Bxhiblt B,' 
fllcd In said cause, and referred to and made a part hereof," — which motion 
was overroled by the court 

Joseph Paxton Blair and F. J. Beall, (Davis, Beall & Kemp, on the 
brief,) for plaintiff in error. 

Millard Patterson, (A. G. Wilcox, on the brief,) for défendant in 
error. 

Before PAUDEE and McCOEMIOK, Circuit Judges, and LOCKE, 
District Judge. 

PAKDEE, Circuit Judge. The statement of facts found on the 
flrst 12 pages of the brief âled by plaintiff in error is expressly 
approved and adopted by the défendant in error, and therefore may 
be accepted as a correct statement of the case. 

The plaintiff in error relies upon the following assignments of 
error for a reversai of this case: 

(1) That upon the trial of said cause the court erred in excluding 
from the jury the évidence of George B. Zimpelman, défendant, 
upon the objections of plaintifif. 

(2) The court erred in excluding from the jury the évidence of 
George Zimpelman, Jr., upon objections by the plaintifif. 

(3) The court erred in instructing the jury to return a verdict 
for thie plaintiff, K. J. Hipwell, for the amount of the note sued on. 

(4) The court erred in overruling the motion for a new trial made 
by the défendant, George B. Zimpelman. 

1. In support of this assignment, counsel for plaintiff in error 
claims that it is a well-settled rule at common law that proof may 
be used to contradict or vary the considération recited in a deed 
or written contract; that in this case, the deed and note sued on 
forming a part of the more comprehensive transaction, the terms 
of which are not attempted to be expressed in writing, paroi testi- 
mony as to such parts of the transaction as were not reduced to 
writing is admissible; that a total failure of considération will avoid 
a commercial instrument resting upon it as completely as an orig- 
inal want of considération; and that the failure to give a good 
title to land or personal property, which has been sold, is always 
a good défense, and, if the entire title fails, it will be a total fail- 
ure; otherwise, oiily a partial failure. The correctness of thèse 
propositions may be safely admitted, but a référence to the bill of 
exceptions shows that the évidence of George B. Zimpelman, de- 
fendant, so far as it is affected by said propositions, was not exclud- 
ed, but was only excluded in so far as it was offered by défendant 
to show (a) that Hipwell only owned a one-half interest in the 
mine at the time of the exécution of the deed; and (b) that there 
was a contemporaneous agreement by which Hipwell was to secure 
a one-fourth interest In the mine from one Moler for the défendant, 
and convey the same, or cause the same to be conveyed, to the de- 
fendant 
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(a) The answer of the défendant pleads a total failure of con- 
sidération by reason of an alleged éviction, but admits tliat, at tbe 
time of maMng the contract of sale of the three-fourths interest in 
the mine, the said Hipwell "represented and clatmed to own one- 
half interest in said mine, and represented to défendant that he 
also had an option to purchase from Moler his one-fourth interest 
in said mine. Défendant further says that relying in full confidence 
upon the représentations of said platntiff, as aforesaid, that he did 
in fact own and hâve title to one-half interest in said mine, and tliat 
he would procure and pay for Moler's one-fourth interest in said 
mine, so as to make défendant a perfect title to said three-fourths 
interest in said mine, this défendant was Induced to purchase, and 
did purchase, the three-fourths interest in said mine, and in con- 
sidération therefor said défendant paid the money aforesaid, and 
executed said promissory note, to said plaintiff." The answer does 
not charge any fraud on the part of plaintiff, Hipwell, but seems 
to base the défense in regard to the one-fourth interest solely upon 
the failure of Hipwell to acquire the same from Moler. So far as 
the bai of exceptions shows, no légal proof showtng an éviction from 
the property, in whole or in part, has been offered. The rejected 
évidence, if admitted, could only hâve tended to show a partial 
failure of considération. In Greenleaf v. Cook, 2 Wheat. 13, relied 
upon by défendant in error, it was held that, where a promissory 
note was given for the purchase of property, the failure of considéra- 
tion through defect of title must be total, in order to constitute 
a good défense to an action at law on the note; but in Withers 
V. Green, 9 How. 213, reafflrmed in Van Buren v. Digges, 11 How. 
476, it was determined that, in an action on a promissory note be- 
tween the original parties, (in order to avoid circuity of action, 
mainly,) a partial failure of considération may be set up as a dé- 
fense pro tanto. The rule declared in the suprême court of Texas 
in regard to failure of considération in whole or in part, pleaded 
by a purchaser under an executed contract, is found in Price v. 
Blount, 41 Tex. 472, as foUows: 

"Where the purchaser holds under an executed contract, as a deed with 
warranty, he cannot resist the payment of the purchase money on proof 
that the title may be doubtful. He must do more. He must show wlth 
reasonable certalnty that the title has falled. In whole or In part, and that he 
has been evlcted, or, if not, that he Is Uable to be evicted, by a superior 
outstandhig title, of whlch he had no notice at the time of his purchase;" 
ri tins Cooper v. Pinclotoi), ]9 Tex. 266; Wood-ivrird v. Roflcrors, 20 Tex. 178: 
Johnson V. Long, 27 Tex. 21: Demaret v. Bennett, 29 Tex. 263. 

The contract between Hipwell and Zimpelman was executed. 
Zimpelman was put in possession of the property, and he admits 
that at the time of purchase he knew of the outstanding title of 
Moler to one fourth of the same, and he produces no légal évidence 
of any éviction. 

(b) The terms of the contract of sale between the parties were 
reduced to writing, so far as the obligation to pay, the stipulations 
of Hipwell to sell and convey, and the thing to be sold and con- 
veyed, were concerned; and they duly appear in the note sued on, 
and in the deed found in the record, which deed reads as followa: 
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"Know ail men by thèse présents, that I, R. J. Bapwell, of San Diego, Oalt 
fomla, for and In considération of the sum of one thousand dollars, ($1,000.00,) 
lawful money of the United States, in hand paid me, the recelpt of wticli ia 
hereby acknowledged, do by thèse présents, grant, bargain, sdî, and convey 
tinto George B. Zimpelman, Ms helrs and assigns, ail my rlght, title, and 
interest In and to the El Senor mine, sltuated at Almo, L. O., the same belng 
a three-fourths of the whole; and I expressly hereby agrée with Geo. B. 
ZImpelinan that, should I purchase the other one-fourth Interest In said mine, 
that I wlU not demand any portion of the profits of sald mine imtU aU debts 
agalnst same are pald, Indudlng the amount paid me for my présent three- 
fourths interest 

[Slgned] "K. 3. HlpweU. [Seal.] 

"Wltnesses: 

"W. L. Maiiry, Jr. 
"W. F. SteagalL" 

The said promissory note and deed being in évidence, paroi testi- 
mony was not admissible to contradict or vary the terms of the 
deed, nor to show a contemporaneous paroi agreement between 
the parties respecting the property to be conveyed, nor to establish 
a covenant for further assurance on the part of the plaintifl, Hip- 
well. 1 Greenl. Ev. § 225; KaUroad Co. v. Garrett, 52 Tex. 139. 
And authoritiea might be multiplied indeflnitely. We conclude, 
therefore, that the ruling complained of ta the flrst assignaient 
of error was correct. 

2. The testimony of George Zimpelman, Jr., was objected to by 
the plaintifif as not compétent to estabHsh a légal éviction from 
the mine, and for the further reason that, if the défendant was 
evicted by virtue of any légal or judicial order, a certifled copy of 

, the same, àvlj authenticated, should be proved, and the record 
should be proven, as the law requires. The défendant, in order 
to maintain his défense, was bound to show a légal éviction, (West- 
rope V. Chambers, 51 Tex. 188,) and to that end paroi évidence is 
not admissible, (1 Greenl. Ev. §§ 501, 514.) Tbis assignment of 
error is not well taken. 

3. We tidnk the coiu^ properly instructed the jury to find a 
verdict for the plaintifif. From the évidence in the case, the défend- 
ant did not show with reasonable certainty, by proper évidence, 
that the title to thë property purchased had faUed, either in whole 
or in part, nor that he had been evicted, or was liable to be evicted, 
by a superior outstanding title, of which he had no notice at the 
time of purchase. See Price v. Blount, supra. 

4. Motions for a new trial are withtn the discrétion of the trial 
court, and refusais to grant the same caimot be reviewed upon writ 
of error. 

From a careful review of the whole case, and an examination of 
ail the points and authorities urged by the plaintifif in error, we do 
not flnd any error in the proceedings, warranting a reversai of the 
judgment rendered in the court below; and it is therefore afflrmed, 
witib costs. 
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COULSON V. PANHANDLE NAT. BANK et aL 

(Circuit Court of Appeals, Fifth Circuit February 8, 1893^) 

No. 8», 

t. ATTACHMENT—PROCEDnRE— Texas Law. 

Rev. St Tex. arts. 167, 2292, providmg for the levy of attachment and 
exécution on property where défendant bas an Interest, but to tbe pos- 
Eession of wliicli lie is not entitled, by service of notice upon the person 
wlio is entitled to possession, does not apply to a défendant who is a joint 
owner of a ilock of goats, and bas possession tbereof. In sucb a case the 
proper mothod of levy is by taUng possession of defendant's half Interest 
Brown v. Bacon, 63 Tex. 597, and Clagett v. Kiliwume, 1 BJack, 346, 
dlstinguished. 

& Samk— Mbasuee dp Damages. 

Where a flock of goats Is unlawfully seized upon levy of attachment 
wlthout malice, and subsequently retumed after betng cllpped, there being 
no évidence to show that the âock had any usable value beyond the clip- 
ping of mohair, which was far short of the expense of keeplng, nor that 
the goats depreciated in value during such détention, an instruction that 
the proper measure of damages Is the lawful Interest on the value of tho 
flock from the time of seizure imtU it was retumed is not prejudlcial to 
the owner. 

3. SaMB— iKEBOtTLAKITT DP SaLB. 

Tbe purchasers of a half interest in a flock of goats executed a deed of 
trust to secure Ihe payment of the purchase money, authorlzing the trustée 
to take possession and sell the goats at public auction at the courthouse 
door, "or In the place where said goats may be located when the said 
trustée takes possession." To save fxpenso the trustée sold the goats at 
the courthouBe door, wlthout taklng them Into possession, or having them 
at the place of sale. There was io évidence that a fair prlce was not ob- 
tained, or that the owners were in any wise damaged by this method 
of sale. Held, that this Irregularlty rendered the sale voldable, not void, 
and was immaterlal in a suit by a Joint owner for damages for a prlor 
seizure of the flock; for the voldable character of the sale can be asserted 
only in a direct suit for the purpose, whereln plalnfiff offera to do equity 
with regard to the proceeds applied to hia use. 

In Error to the Circuit Court of th,e United States for the North- 
ern District of Texas. 

At Law. Action by J. C. Coulson agaiost the Panhandle National 
Bank and F. M. Davis for damages for the unlawful seizure of a flock 
of goats. Verdict for plaintifE, who, being dissatisfled with the dam- 
ages, moved for a new trial. The motion was overruled, and judg- 
ment entered. Plainttffi brings error. Afflrmed. 

M. L. Crawf ord, for plaintlff in error. 
Seth W. Stewart, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOOICE, 
District Judge. 

PARDEE, Circuit Judge. This action was commenced by the 
plaintiff in error against the défendants in error in the United States 
circuit court for the northern district of Texas to recover damages, 
actual and punitory, for the alleged wrongful seizure and conversion 
of a certain flock of Angora goats, alleged to hâve been the property 
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of the plaintiff. The facts of th.e case sufiadently appear from the 
bill of exceptions, as follows: 

"Be It remembered, that on the trial of the above-entitled cause the plain- 
tiff, J. O. Coulson, oflered évidence tendlng to prove that Bessie Maddox was 
bis sister, and the wife of S. S. Maddox; that In January, 1886, John and An- 
drew Nelson, by blU of sale in wrlting, sold to J. C. Coulson and Bessie Mad- 
dox 1,548 Angora goats for $6,000,— $1,000 cash, $1,000 in four months, and 
$4,000 m twelve months. The deferred payments were secured by deed of 
trust upon the goats, -whlch deed of trust and notes were executed by J. C. 
Coulson and Bessie Maddox, the husband, S. S. Maddox, not jolning in either 
paper. There was testimony tendlng to show that ail the money was paid by 
Coulson, and that Mrs. Maddox was to hâve an Interest In the flock in pro- 
portion to the amount of the purchase money paid by her or her husband, The 
évidence also tended to show that the plahitifl, Coulson, through bis agents, 
had the exclusive possession and control of the entire flock of goats. The évi- 
dence also tended to show that on the 21st of October, 1886, Bessie Maddox, 
Joined by her husband, S. S. Maddox, by wrlting, conveyed to J. C. Coulson 
ail of their interest in the flock of goats, and that the written conveyance was 
in exécution of a verbal agreement so to do, made some months before the 
date of the instrument The évidence also tended to show that the instrument 
was not recorded untll May 23, 1892, and was not Intended by the parties as 
a conveyance of any interest in the flock of goats, but merely to cancel and 
annul the agreement made between Mrs. Maddox and Coulson when the goats 
were purchased from Nelson, by which Mrs. Maddox was to hâve an interest 
in the flock In proportion to the amount paid by her, or her husband for her 
use. On ,October 28, 1887, the Panhandle National Bank Instituted two suits 
in the county court of Wichlta county, Texas, agalnst S. S. Maddox, and In 
each suit caused a wrlt of attachment to Issue against the property of S. S. 
Maddox; the retum to such writs showing that they were levied upon an \m- 
divided one-half Interest in the flock of goats, then numberlng two thousand 
head, and by taklng possession of the same. The évidence tended to show that 
In maklng the levy the défendant F. M. Dayls took possession of the entire 
flock of goats, and kept the same untll November 12, 1887, when he sold an 
undivided Interest in the same, under an order of the county court, to the Pan- 
handle National Bank for stxty dollars, and that, after the sale of the entire 
flock, was delivered to said bank. Said sale was made at public outcry, and 
Coulson gave public notice that he was the owner of the entire flock. The 
testimony tended to show that the goats were worth from one dollar to flve 
dollars per head; that the yield of mohair was from one to three pounds per 
head, and was worth from twenty to forty cents per poimd. The défendants 
introduced testimony tending to show that the original purchase of the flock 
of goats from Nelson was made by Coulson and S. S. Maddox jointly, and that 
the conveyance to the same was made in the name of Coulson and Mrs. Mad- 
dox in order to defeat the creditors of S. S. Maddox, he behig Insolvent; and 
tliat S. S. Maddox paid one half of the money received by Nelson for the 
goats. The évidence also tended to show that Coulson and S. S. Maddox had 
joint possession of the goats when the wrlts of attachment were levied and 
before that time. The évidence also tended to show that the sherifC only lev- 
ied on the undivided one-half Interest in the goats clalmed by Maddox, and 
only took possession of such undivided haJf Interest. When the goats were 
sold the bank only purchased an undivided one-half interest in the flock, and 
took joint possession of the flock with Coulson, and never had or claimed 
the exclusive possession of the flock until the goats were purchased by the 
bank under the deeds of trust executed by Coulson and Bessie Maddox to 
Coflleld to secure the sum due Nelson for the purchase money of the goats. 
The testimony tended to show that the deed from Bessie Maddox and her 
husband to J., C. Coulson, and dated October 21, 1887, and acknowledged 
October 31, 1887, was not in fact executed untU long after the levy Of the at- 
tachments, and that it was made to def raud the creditors of S. S. Maddox. Jan- 
uary 16, 1887, Coulson and Bessie Maddox (her husband not jolning) executed 
to Ooffield two deeds of trust upon the flocks of goats to secure the Nelsons 
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In tlie payment of purchase money for the same; and, about $2,300 of sald 
purchase money remaining unpald, the trustée sold sald goats on August 1, 

1888, and the bank became the purchaser at the sum of $2,390, after whlch 
the bank clalmed to be the owner of the entire flock, and sold the same. The 
deeds of trust under whlch the sale by the trustée, CofQeld, was made, pro- 
vides: 'And the said W. T. Coffleld is hereby fully authoiized and empowered 
to take possession of sald goats, without process of law, and to sell the same 
to the highest bidder for cash at public vendue; said sale to be made at the 
courthouse door In Wichita Falls, or at the place where said goats may be lo- 
cated when said trustée takes possession of them by vlrtue hereof .' The proof 
was that the goats were sold at the courthouse door, and that, the goats belng 
some distance in the coimtry, to save the expense and trouble of moving them 
the trustée did not take them Into possession, and they were not présent when 
sold. The évidence also tended to show that the expenses of keeping and 
maintaining the goats by the plaintiff from January 16, 1886, until October 28, 

1889, the tlme during which plaintiff had them in possession, exceeded the 
value of the mohair and Increase of the flock, and that the expenses of keep 
Ing and maintaining said goats from the date of the sale of Maddox's interest 
under order of court, November 12, 1887, until the sale by the trustée, August 
13, 1888, exceeded the value of mohair and increase of flock; and that from the 
fall of 1S88, when the bank sold the goats after buying at trustee's sale, imtil the 
daté of trial, Juhe 9, 1892, the loss In the flock was greater than the increase, 
and the Income from the mohair taken from the goats had not paid the ex- 
penses of keeptng them. The évidence also tended to show that, after the 
levy ou the sale of the Maddox interest in the goats, plaintiff, J. O. Coulson, 
Intentlonally and voluntarily abandoned the possession of hls interest in said 
goats. 

"In this condition of the proof, the plaintiff requested the court to Instruct 
the jury as follows: 'If you find from the évidence that, at the date of the 
levy of the attachment, plaintiff and S. S. Maddox were joint owners of the 
goats, then you are histructed that the sherlff, in levying the attachment, was 
not authorized to take into his possession any part of said goats; and that the 
levy so made was Illégal and void, and défendants can acqulre no right xmder 
it;' but the court refused so to charge, but instructed the jury as foUows: 
'You are further instructed that the levy of the attachments introduced In év- 
idence on the undivided one-half Interest of S. S. Maddox in said goats, and 
the order of sale, and sale and deed tliereunder to the Panhandle National 
Bank, conveyed to said bank an undivided one-half interest of the goats In 
controversy, imless the deed of S. S. Maddox and his wife, Bessie, of their in- 
terest in the goats, dated October 21, 1887, and acknowledged October 31, 
1887, conveyed their Interest before the attachment was levied on October 28, 
1887, to plaintiff, Coulson, or unless, under paragraph No. 8, hereinafter glven, 
you flnd plaintiff had acquired the interest of Maddox and wife in said goats.' 
'(8) If you find that plaintiff, Coulson, had by verbal contract or assignment 
from S. S. Maddox, after the deed from Nelson to him and Bessie Maddox, ac- 
quired the tltle of Maddox and wife, and taken exclusive possession, through his 
agents, of the goats in controversy, and kept such exclusive possession untU after 
the attachment of October 28, 1887, then he had titleto ail of said goats at the 
date of sald levy. Or If you find under foregolng Instructions that plaintiff ac- 
quired title to Maddox's one half of sald goats under the deed from Maddox 
and wIfe,of October 21, 1887, then, no matter whether his tltle to the Maddox 
interest came to plaintiff in the one wiiy or the other above mdlcated, you wIU 
find for plaintiff elght per cent, per annum interest on the value of one half 
of sald goats from the date of said levy of said attachment to the date of the 
sale of said goats by the trustée, Coflleld, on August 13, 1888 ; and the value of 
the goats upon whlch you allow interest should be, if you flnd for the plaintiff 
under this charge, the fuU one half of the goats, without référence to the 
mortgage to Coflleld. (9) If you flnd from the évidence that at the date of the 
levy of attachment by the sherlff he took possession of ail the goats and ousted 
the possession of the plaintiff, and would not permit plaintiff nor his agent to 
hâve any control over said goats, then you wIU find for plaintiff elght per cent, 
per annum interest on the full value of one half of sald goats from the date 
of the levy of sald attachment on October 28, 1887, to August 13, 1888, the date 
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■ald goats were sold tmder trust deed by Goffleld.' The half of the goats re- 
ferred to in this paragraph of the charge was the half reoognlzed as plalntUTs 
by défendants, and not levled on. '(H) The deed from W. T. Coffield, as 
trustée, to the défendant bank, divested ail Interest of plalntifl in the goats in 
controversy and Invested it in said bank at Its date, to wit, on AugustlS, 
1888."' 

The jury returned a Terdict in favor of the plaintiflî for the sum 
of $316.65. The plaintiff, not satisfied therewith, moved for a new 
trial, and, that being refused, brought the case to this court for 
reTiew, assigning errore as foUows: 

"First The court erred in holding that the levy of the wrlts of attach- 
ment upon an undivided one-half Interest in the goats, by taking actual pos- 
session thereof, was valid; the said levy should hâve been made by servlng 
notice of the wrlt upon the party in charge of the flock of goats, accordlng to 
the laws of the state of Texas. Second. The court erred in holding that 
the measure of plalntlfC's damage was 8 per cent. Interest on the value of 
the goats unlawfully selzed by the défendants, from the day of the selzure 
until they were sold under the deeds of trust executed by Coulson and Bessle 
Maddox. Third. The court erred In holding that the sale of the trustée, 
Coffield, divested the tltle td said goats out of the plaintifC, and vested the 
title in the défendant the Fanhandle National Bank." 

1. There was évidence tending to show that the plaintiff, Coul- 
son, and S. S. Maddox were the joint owners and had joint posses- 
sion of the flock of goats when the writs of attachment against 
Maddox were levied; that only the interest of Maddox was levied 
upon, and that the sherifl took possession only of the half interest 
belonging to Maddox. Article 167, Eev. St. Tex., provides that 
"the writ of attachment shall be levied in the same manner as is 
or may be the writ of exécution upon simUar property;" and ar- 
ticle 2292 of the same Eevised Statutes provides that "the levy 
upon Personal property is made by taking possession thereof when 
the défendant in exécution is entitled to possession. Where a 
défendant in exécution has an interest in personal property, but 
is not entitled to the possession thereof, a levy is made thereon 
by giving notice thereof to the person who is entitled to the pos- 
session, or one of them where there are several." Under this 
state of the law, it was not error on the part of the court to refuse 
to instruct the jury: 

"H you flnd from the évidence that, at the date of the levy of the attach- 
ment, plaintifC and S. S. Maddox were Joint owners of the goats, theu you are 
Instructed that the sherlfC, In levylng the attachment, was not authorlzed to 
take Into his possession any part of said goats, and that the levy so made was 
Illégal and void, and défendants can acquire no riglit under it." 

If Maddox was an owner and in possession, it seems clear to us 
that the proper method of making the levy was by taking posses- 
sion, — ^the same possession that Maddox had and was entitled to. 
The sherifE could not hâve treated Maddox's ownership and pos- 
session as an interest merely, and, if he had so treated it, there 
was no other person than Maddox to serve with notice of seizure. 
Joint possession and ownership cannot be assimUated to an inter- 
est in property stmilar to a partnership interest, and therefore 
the authorities relied upon by plaintiff in error — ^Brown v. Bacon, 
63 Tex. 597; Olagett v. Kilboume, 1 Black, 346— do not apply. 
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2. Tlie measure of damage for the unlawful seizure, withoat malice, 
of Personal property, where the property is subsequently returned 
to the owner, is the différence between the value of the goods at the 
time and place of the unlawful taking and at the time and place 
where returned, in addition to the value of the use during the time 
of détention. Bâtes v. Clark, 95 U. S. 204; 3 Suth. Dam. p. 529. 
Damages resulting from détérioration in price in such cases should 
be specially pleaded. Harris v. Finberg, 46 Tex. 79. There is no 
évidence in this case tending to show that the flock of goats seized 
had any usable value other than that resulting from the clipping of 
mohair during the time elapsing between the seizure under the writs 
of attachment and the practical return of the flock to the plaintiff 
in error, and the évidence shows that this usable value was far short 
of paying the expense of keeping and maintaining the flock. There 
was no pleading charging, and no évidence tending to show, that the 
goats depreciated in value between the time they were seized under 
attachment and tte time they were practically returned to the plain- 
tiff in error. Under thèse circumstances, we are of the opinion that 
the charge of the court holding the measure of the plaintifl's dam- 
ages at 8 per cent, interest on the value of the goats unlawfuUy 
seized, from the day of seizure until they were sold under the deeds 
of trust, need not be considered, for, if erroneous at aU, it waa not 
prejudicial to the plaintiff in error. 

3. The third assignment of error is based on the charge of the 
court that the deed from W. T. Ooffleld, as trustée, to the défendant 
bank, divested ail the interest of plaintiff in the goats in contro- 
versy and invested it in said bank at its date, to wit, on August 13, 
1888; and said charge is hère assigned as error, because it is said 
tha,t the trustée, under the deed of trust, did not take actual pos- 
session of the flock of goats before proceeding to sell the same to 
the highesL bidder for cash. The trust deed executed by the plain- 
tiff, and under which the goats were sold to pay the plaintiff's debts, 
provided: "The said W. T. CoflSeld is hereby fully authorized and 
empowered to take possession of said goats without process of law, 
and to sell the same to the highest bidder for cash at public vendue;" 
and "said sale to be made at the courthouse door in Wichita Palis, 
or in the place where said goats may be located when the said trus- 
tée takes possession by virtue hereof." The proof was that the 
goats were sold at the courthouse door in Wichita Falls, and, to 
save expense and trouble of moving them, the trustée did not take 
them into possession, and they were not présent when sold. There 
was no évidence tending to show that a fair price was not obtained 
at the sale, or that the plaintiff was in any wise damaged because 
of the failure of the trustée to take actual possession of the goats 
before making the sale. As a gênerai rule, the power of sale given 
In a deed or mortgage must be strictly foUowed in ail its détails, 
In order to render the sale thereunder valid, (Perry, Trusts, § 602,) 
and where the power is that, in case of default in payment, the 
trustée may enter and take possession and sell, entry and possession 
ire in gênerai prerequisite to a valid sale. Id.; Eoarty v. Mitchell, 



860 FEDERAL REPORTEE, VOl. 64. 

7 Gray, 243. In onr opinion, the failure on the part of the trustée, 
Cioffleld, to take possession of the goats before the sale was an irreg- 
ularity which rendered the sale voidable, but not void, and, if this 
were an action brought to test the validity of said sale, the error 
assigned on the judge's charge would be sufflcient to reverse the 
ju9gment This, howerer, is an action brought to recover damages 
for an unlawful seizure, long prior to said sale, by the trustée, and 
the material question in the case with regard to the sale is not 
whether it was strictly regular, but whether it operated as a practi- 
cal retum of the property seized to the plaintiff. Inasmuch as there- 
by the property was directly applied to the plaintiff's use and bene- 
flt, it would seem immaterial in this action for damages for a prior 
seizure whether the goats were taken into possession by the trustée 
before the sale or not, for it is clear that on the day of sale they 
were practically retumed to the plaintiff by and through the acts 
of his agent under a power previously granted. Besides this, the 
voidability of the sale in question can only be asserted in a direct 
action for the purpose, wherein plaintiff shaU hâve offered to do 
equity with regard to tiie proceeds of the sale which hâve been ap- 
plied to his use. 

The errors assigned in this court, and called to our attention by 
the plaintiff in error, are not well taken. The judgment of the 
circuit court is afiSrmed, with costs. 



PLUOHB et al. v. JONES et al 

(Circuit Court of Appeals, Fifth Circuit January 9, 1893.) 

No. 44. 

1. DoNATio Cauba Mohtis — Maeriagb Cebtipicath and Contraot — Lomsi- 

ANA AND Texas Laws. 

A Hebrew marriage certtflcate, dated New Orléans, June 30, 1836, and 
contalnlng a contract as to the disposition of land (donated to tlie bride by 
a previous marriage contract) after tbe death of the parties, and purport- 
Ing to be signed by the bride and groom, two witnesses, the rabbl, and a 
person styling iilmself "secretary," was hieffectlve as a donatio causa 
mortis; for It was not in accordance with the formalitles then required in 
such case either by the law of Louislana, where it was executed, or of 
Texas, where the land was sltuated. 

2. SAME— COKrBTANCB OF LaND. 

Such certiflcate could not operate as a conveyance of the land, for it 
dld not purport to convey any property otherwise than by ratlfying the 
donation previously made, and it was not such an instrument as could pasa 
tltle to land in Texas. 

8. Limitation of Actions— Running of Statutb— Kbmaindbk-Man. 

Rev. St. Tex. art. 3194 requiriag suit to be brought wlthin 10 years after 
the cause of action shall hâve accrued, does not run agalnst a remalnder- 
man during the pendency of the llfe estate. Cook v. CasweU, 17 S. W. Rep. 
385, 81 Tex. 678, foUowed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 
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Action of trespass to try title brought by Adélaïde J. Pluche, 
Jeanette Lyon, Albert Emanuel, and otters, against D, M. Jones and 
others. The circuit court instructed the jury to retum a verdict for 
défendants, and gave judgment accordingly. PlaintifEs bring error. 
Reversed. 

H. C. Mayer, (H. Ohilton and Ben B. Gain, on the briefs,) for plain- 
tiffs in error. 
H. M. Whitaker, for défendants in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PARDEE, Circuit Judge. The facts necessary to the considéra- 
tion of this case sufficiently aj^pear in the foUowing extracts from 
the biU of exceptions found in the record: 

A jury having been duly Impaneled and swom, as the law provides, plain- 
tiffs read thelr second amended original pétition, flled January 17, 1891, belng 
a formai pétition of trespass to try title, under the statutes of Texas, to the 
foUowing property, to wit: "A certain tract of land," etc. Défendants read 
thclr answer, consisting of plea bf not gullty, spécial pleas of three, five, and 
ten years' limitations, p,nd improvements in good faith, under sald statutes of 
Texas; also disclaimers by each défendant to ail the land sued for, except 
the ntunber of acres claimed by each of them, respectlvely. Plalntlffs prove 
title from sovereignty of the soil to Sarah Ann Duncan, as colonist, June l(i, 
1835, for ail the land siied for, to wit, the Sarah Ann Duncan league of land, 
and title from Sarah Ann Duncan to Albert Emanuel for an uudivided half 
of said leagnie, June 25, 1836. Plalntifls next offered in évidence copy of a 
marriaije cbntract between Albert Emanuel and Loulsa Olarentina Hart, dated 
June 29, 1836, as foUows, to wit: 

"Marriage Contract. 

"Louisa G. Hart with Albert EmanneL 

"29th June. 
"Be It known that this day, before me, David L. SIcCay, a notary public in and 
for the cityof New Orléans, duly commlssioned and swom,herelnrepresenting 
William Boswell.a notary public, now absent from the state,duly authorized 
by a resolution of the législature of this state, approved on the second day 
of March last past, 1836, personally came and appeared Miss Ijouisa Olaren- 
tina Hart, of this clty, aged twenty-two years, legitimate daughter of Simon 
Moses Hart and Rachel I/evy, dwelling in this clty, the said daughter herein 
proceeding with the consent and assistance of her said father and mother, 
présent with her, and stipulating in her own name, of the one part, and Mr. 
Albert Emamiel, of the state of Coahuila and Texas, aged twenty-eight years, 
legitimate son of Joseph Emanuel and Adélaïde Hart, of Arolson, Prime 
Walder, Europe, the said appearer herein stipulating in hls own name and 
behalf of the other part, which appearer declared that in contemplation of 
the Intended marriage which they bhid themselves, each to the other, to 
solemnize whenever thereunto required, either of them by the other, they havo 
made, and by thèse présents do make, the foUowing matrimonial agreements: 
There shaU be a coramunlty of acquests and gains between the said parties, 
and the same shall be regulated by the Civil Code now in force in this state, 
ail laws, customs, and usages of other countries to whlch they may hereafter 
remove to the contrary notwithstanding. AU debts contracted previous to said 
Intended marriage shaU be borne and pald by the party with whom they shall 
hâve originated, end the other party and hls or her estate shall not In any 
manner, nor under any clrcumstances, be made nor held llable therefor. 
And tiiereupon the said intended husband declared that, as a testimony of hls 
affection to his said intended wife, he does hereby make unto her donation 
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Inter vlvos propter nuptlàs of the followlng descrlbed landa, sUniated In 
Tuxas: 

(1) Two thousanû nine înindred and filty-two acres of land, sltuated 
near tlie Neclies, on tli^ watérs of Élkhart creoU, the estimated value 

of which Is two tiidiisand dollars ? 2,000 

(2) Three thousand and seventy acres of land fifteen miles from Soda 
lake, and twelve miles from the llne which dlvldes the Onited States 
from the republic of Mexico, the estimated value of which is two 
thousand dollars 2,000 

(3) Three thousand and seventy acres of land located on the river 
Attoyac, the estimated value of which Is two thousand dollars 2,000 

(4) iTwo thousand nine hundred and flfty-two acres of land near the 
Sabine bay, the estimated value of which is two thousand dollars 2,000 

(5) Two thousand nine hundred and flfty-two acres of land adjoinlng 
the above-dcscribed tract, the estimated value of which is two 
thousand dollars 2,000 

(6) Two thousand nine hundred and flfty-two acres of land situated 
on the borders of thr> Sabine, about two miles from ttie mouth of the 

river N échos, the estimated value of which is two thousand dollars. . 2,000 

(7) Kleven thousand and seventy acres of land sltuated above and 
below the main road leading from Nacogdoches to Gains' Ferry, be- 
tween the Bayou Palagacho and SabaniUo or Bridges' creek, the esti- 
mated value of which is elght thousand dollars 8,000 

$20,000 

— Amountlng In the aggregate to the sum of twenty thousand dollars; which 
donation is hereby accepted by the said intended wife, which tracts of land 
were acquired by the said Albert Em.anuel from Mr. John S. Tumer, by act 
passed before David L. MeOay. representlng the said William BosweU, notary 
public, on the twenty-elghth day of ,Tune, current. 

"Done and passed at New Orléans, in présence of Edward Bamett and 
Francios N. Mioton, witnesses, who hâve signed thelr names with the parties 
and me, notary, on this twenty-ninth day of June, in the year of our Lord one 
thousand elght hundred and thirty-six, and slxtleth of the independence of the 
United States of America." , 

Plaintiffs next offered in évidence original Hebrew marriage certiflcate, 
dated June 30, 1836, with dépositions of Henry Cohen, In which he sta,tes 
that he is acqualnted with the English language, and can both speak and wrtte 
It, and also thé Hebrew language, and that he can translate the latter into 
English. He says: "I hâve examined the parehment In question, and flnd it 
is written In Rabblnlcal Hebrew. It purports to be executed in Orléans, 
America, and is dated, according to computatlon of time tn this covmtry, the 
30th of June, 1836. It purports to be a marriage certiflcate and a contract as 
to the disposition of property between the bride and groom mentioned in tho 
certiflcate, both of the property mentioned in tlie body of the certiflcate and 
thslt left upon thelr death. I annex the translation to my answer, marked 
'B' by the notary. It is customary to leave the marriage certiflcate in the 
hands of the famlly of the bride." 

The translation is as follows: 

"B. 

"Translation of Hebrew Marriage Contract. 

"On the 4th day from Sabbath, the 15th of the month of Tamuz, In the year 
5596 from the création of the world, according to the date wtilch we date hère 
in Orléans, hi America, he, Mr. Albert Emanuel, the son of Mr. Judah, of the 
same sumame, says to her, this vlrgin Louisa, the daughter of Mr. Simon Hart, 
'Be thou my wife according to the law of Moses and Israël, and I will serve and 
honor and maintain and snstain you after the mauner of Jewish men, who 
serve, honor, and maintain and sustain thelr wlves faithfully. And I brlng you 
as a maiden ^ft 200 sUver zuzim, to what you are by law enOtled, and your 
maintenance and' your clotMng and your support, and ail other requirements 
tA which yon are entitled according to the custom of ail the world.' And this 
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vlrgln Louisa consents and becomes to hlm a wlfe, and the dowry that sSe 
brings to hlm from tbe house of her father, whetber in silyer or in gold, 
whether in omaments or présents of clothlng or of bed fumlture, three 
hundred dollars' worth. And thls bridegroom, Mr. Albert BJmanuel, consent» 
and adds to It from his own property twenty thousand dollars' worth as an 
Inherltance in the state of Texas, maMng altogether $20,800 worth. And thus 
says this bridegroom, Mr. Albert Emanuel, 'The responsibility of thls wrltten 
contract and this supplément and thls dowry I hâve taken npon myself 
even to the coat from off my shoulders, in llfe or in death, from thls day, 
and forever.' And the responsibility of thls wrltten contract, and the sup- 
plément he takes npon hlmself, this bridegroom, Mr. Albert Emanuel, as well 
as the onus of aU copies of thls contract and supplément, as Is customary 
among the daugbters of Israël, which are made after the dicta of our sages 
of blessed memory, and not the empty form, and not a useless contract; aud 
a pledge from Mr. Albert Emanuel, thls bridegroom, to Loulsa, the daughter 
of Mr. Simon Hart, according to ail that Is written and explained above. In 
the proper way pledged by hlm to be aU completed and thoroughly 
established. 

[Signed] "Rabbi Menachem, the Son of Jacob, Minister. 

[Signed] "Albert Emanuel, Bridegroom. 

"Wltnesses: 

"Abraham, the Son of Moses, Righteous Judge. 

[Signed] "Sam'l Hyams and Joseph De Pass. 

"The conditions agreed upon between the bride and groom that If, €lod 
forbld, the groom dles, the survivor becomes the heir, then her chUdren, and if 
the bride, God forbld, dles, the groom becomes the heir, according to our holy 
law, the husband becoming the heir of the wife. And the groom, the above- 
mentioned Albert Emanuel, entltles the above-mentioned bride, Loulsa, 
daughter of Mr. Simon Hart, from now to ail the proper and established gtft 
above mentloned, ail of which Is proved and clearly established. 

[Signed] "Albert Emanuel, Groom. 

"Loulsa Hart, Bride. 
"Wltnesses: 

"Abraham, the Son of Moses, Rlghteons Judge. 
"Samuel Hyams and Joseph De Pass. 
"Attest: [Signed.] A. J. Marks, Secretary." 

Plaintlffs proved that Albert Emanuel died. Intestate, August 8, 1851, and 
left surviving hlm Mrs. Loulsa 0. Emanuel, his wlfe, and thèse plaintlffs, 
her chlldren by sald Emanuel, who were and are his only surviving heirs at 
law; that Mrs. Louisa G. Emanuel died on the 16th day of November, 1888, 
Défendants proved title to themselves from James Boulter for 1,376 acres of 
sald league of land, and from Charles Baldwin to 1,027 acres of sald league of 
land. Boulter derlved title toan undlvided half of said league from Mrs. 
Sarah Ann Duncan, and Charles Baldwtn derlved title to the other one half 
by deed from Mrs. Loulsa Emanuel, dated January 2, 1855, also another deed, 
dated February 10, 1860, both deeds conveying ail her Interest in said league 
of land, to wit, ail her right, title, and interest; also proved partition between 
Boulter and Baldwin interest on the Ist day of March, 1867. Défendants also 
proved continuons occupation of the différent tracts claimed by them for 10 
years prlor to the bringing of suits, and, in case of B. D. Hari-y, payment of 
taxes and deeds duly registered; also value of lands wlthout improvements. 
The vital question was as to construction of sald marriage certlflcate. The 
court Instructed the jury as follows: "It has been shown by the marriage 
contract ofCered in évidence that, at the death of Albert Emanuel, Loulsa C. 
Emanuel, bis wlfe, took an absolute title in fee simple to the land In contro- 
versy, and, she havmg conveyed the same to Charles Baldwin, the plainttffs In 
thls suit hâve no title to the same. You wUl therefore find for défendants." 

A verdict liaving been rendered for the défendants, in accordance 
witli tlie charge of the court, and a judgment entered thereon, the 
plaintiÊfs. after vainly moving for a new trial, because of the aUeged 
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eirpneous charge of the court, bi-ought the case to tais court for 
reyiéw, assigning errdr as follows: 

"The court erred in his charge to the jury, whlch was as follo-ws, to wit: 
'It has been shown by the marriage contract offered in évidence that, àt tho 
deàth oî Albert Emanuel, Loiiisa 0. Emanuel, bis wlfe, tôok an absolute tltle 
In fee simple to the lands in controversy, and, she having cbnveyed the same 
to Charles Baldwin, the plaintiffs ta this suit hav© no title to the same. 
Yon wUl therefore flnd for the défendants.' And it was érroneous for the 
court to refuse plaintifEs' motion for a new trial, pointing eut the errors com- 
plalned of in sald charge, as foUows, to Tvlt; 'First The marriage certiflcato 
chargea to be a marriage contract is not and was not a marriage contract, 
but, If anythuig at ail, a mère attempt to malie a donation mortls causa under 
the laws of Louisiana; and not being made in accordance with law, but against 
it, was absolutely void, and of no effect. Second. Said marriage certiflcate 
was not a conveyance of property. It was not such an Instrument as passed 
tltle to real property in Louisiana or Texas, and, as such, Is and was of no 
force and efifect, and In fact a nullity. Third. If said certiflcate was in 
effect a conveyance of property, the same was not offered in évidence by de- 
fendants as a link In thelr ohsâa of title or otherwlse; and the same could not 
and did not form a part of thelr title before the jury. Pourth. If said mar- 
riage certiflcate was a valid contract conveying property, yet it coidd not and 
did not take efifect until the death of the douor, Albert Emanuel, August 8, 
1851, and was govemed by the laws then in force and eflect If it passed 
any title at ail from Albert Emanuel to Mrs. L. C. Emanuel, the title so passed 
was a Ufe estate in the separate property of said Albert Emanuel, with re- 
mahider vested in her chUdren, and Mrs. Emanuel did not acqulre an abso* 
lute title, as charged.' " 

It does not appear from tlie record whether the marriage con- 
tract ref erred to in the charge complained of Was the marriage 
contract which was passed before a notary and two witnesses on 
the 29th of June, 1836, or the marriage certtftcate with supple- 
mental agreement, which was entered into on June 30, 1836, before 
the Jewish rabbi and two witnesses, or both together, considered as 
contemporaneous and interdependent contracts. The former appears 
to hâve been a regular marriage contract, entered into and duly 
passed before a notary and two witnesses, according to the forms 
provided by the laws of Louisiana then and now in force. It, how- 
ever, makes no disposition or proposed disposition mortis causa, 
nor does it appear that the lands in controversy were referred to 
therein; certainly not unless embraced within the vague descrip- 
tion of the 11,070 acres of land situated above and below the main 
road leading from Nacogdoches and Gains' Ferry between the Bayou 
Palagacho and Sabanillo or Bridges' creek, the estimated value of 
which was |8,000. The record negatively shows that the lands in 
controversy were not embraced in said marriage contract, because 
the statement is made therein that the lands donated were acquired 
by the said Albert Emanuel from Mr. John S. Turner by act passed 
before David L. McCay, notary public, on the 28th day of June, 
1836; whÙe it appears from the plaintiffs' évidence that the land 
in controversy was acquired by Albert Emanuel from Sarah Ann 
Duncan on June 25, 1836. The marriage certiflcate refers to the 
dowry brought by the bride of $300 worth, and states that to this 
Mr. Albert Emanuel consents, and adds from his own property 
$20,000 worth as an Inheritance in the state of Texas; the parties 
evidently having in mtnd the donation inter vivos propter nuptiaa 
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described in the marriage çontract To the marrîage certiflcate 
ifl attached a provision signed b^^/Hie contracting parties, witnessed 
by "Abraham, the Son of Moses, Righteous Judge," and "Samuel 
Hyains and Joseph De Pass," as follows: 

"The conditions agreed upon between the bride and groom that if, God for^ 
bld, the groom dies, the sûrvlvor becomes the helr, then her children, and If 
the bride, God forbld, dies, the groom becomes the heir, according to our holy 
law, the hnsband becoming the heir of the wife. And the groom, the above-men- 
tioned Albert Emanuel, entltles the above-mentloned bride, Louisa, daughter 
of Mr. Simon Hart, from now to ail the proper and establiahed glft above 
mentionèd, ail of whlch ta approved and clearly established." 

This provision states the agreement and wiU of the parties with 
regard to the disposition mortis causa of the respective estâtes of 
the married couple. 

The first contention of the plaintiffs in error lu this court is that 
the marriage certiflcate charged to be a marriage çontract is and 
was not a marriage çontract, but, if anything at aJl, a mère attempt 
to make a donation mortis causa under the laws of Louisiana; and, 
not being made in accordance with law, but against it, it was abso- 
lutely void, a,nd of, no efEect. At the time of the marriage of Albert 
Emanuel and Louisa Hart, marriage contracts in Louisiana were 
required to be made before a notary and two witnesses, and, when 
80 made, could validly contatn ail stipulations with regard to do- 
nations inter vivos and mortis causa that were permitted by the 
law of Louisiana. Fowler v. Boyd, 15 La. 562; Succession of Bell- 
isle, 10 La. Ann. 468-478. At the same time the law of Texas, 
which was the Spanish civil law, permitted parties intending to en- 
ter the marriage state to enter into such stipulations as they pleased, 
provided the agreement hâve nothing in it unlawful, dishonest, or 
forbidden by custom, (1 Domat, Civil Law, § 846;) and it would seem 
that under that law a marriage çontract containing dispositions 
mortis causa should be executed and passed with the witnesses and 
formalities required for testaments, which are as follows : 

"(1) Testament is a testimonial In whlch Is contalned and set forth the wlll 
of him who malles It, estabUshing or appointing hls helr, and dlsposing, as he 
tliinks fit, of his property after his death. L. 1, tit 1 p. 6. It is of two sorts,— 
open and closed. Tlie open or nnncupatlve wUl ought to be executed before a 
public escribano and tliree witnesses, inhabitants of the place; and, if the 
testatoris bllnd. five are necessary; and, If Ihere is no escribano, five witness- 
es of the place are requisite, miless they cannot be met with, and then three 
inhabitants of the place, or seven strangers or nonresidents, will be suffloient. 
II. 1, tlt. 4, lib. 5, Kec. The closed or written wUl, which Is made In secret, 
acoording to L. 2, tit 1, p. 6, is deUvered to the escribano, signed on the out- 
side by the testator and seven witnesses, with the attestation of the escribano. 
L. 2, tit. 4, 11b. 5, Kec." 1 White, New Keoop. p. 98. 

See, also, Schmidt, Civil Law Spain & Mex. 214. 

The statute of the state of Texas of January 20, 1840, — and which 
Beems to hâve been the law since that time, — permits parties intend- 
ing to enter the marriage state to enter into such stipulations as 
they please, provided they are not contrary to good morals or to 
flome rule of law, but prohibîts any agreement in the marriage çon- 
tract the object of which would be to alter the légal order of de- 
«cent either with respect to thernselvee or what concerna the In- 
« £4F.no.5 — 55 
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heritance of tlieir çhjldren or tpçsterity .whidi each miiy hâve by 
any other person, oir ip respect to theix,iOW» childrea Pasch. Dig. 
a)rt.i4i632; Bev; St. Tesc art 284=7^ The saïue law provided that every 
mairimonial agreement must be made by an act passed before a 
notary and two witnesses. Pîiscb. Dig. art 4633. It thus api)ears 
that both. at the tim,e the marrip,ge contract was entered into and 
at the time Albert Émanuel died, (1851,) under neither the law of 
Loulsiana, where the contract was made^ nor the law of Texas, 
where tlie property sought to be affected is situated, was the mar- 
rlagè certifleate with; its supplemental contract made and exe- 
cnted according to the forms required by law. It seems to follow 
that the contention oif the plaihtâCs in error as to the nnllity of the 
said (Éértificate and supplemental agreement as a màrriage contract 
is well taken. 

The plaintifls in error next contend that the màrriage certifleate 
and supplemental contract were not a conveyance of property, and, 
not being such an instrument as passed title to real property in 
Lonisiana or Texas are and were of no force and effect. The said 
document was not intended to convey real proi)erty, nor does it 
purport to convey any property otherwise than in ratifying the do- 
nation inter vivos propter nuptias of the day before. It is there- 
fore cléjar that it cannot be construed as conveying title to the prop- 
erty in controversy. Thèse conclusions render it unnecessary to 
discuss the other objections urged against the màrriage contract 
and the màrriage certifleate with supplemental agreement. âm 
the màrriage contract does not affect the property in controversy, 
and as the màrriage certifleate, with supplemental agreement, is 
of no effect as a disposition mortis causa, and is ineffectuai as a 
conveyance of property, the charge of the court directing a verdict 
on tl;e ground that "it has been shown by the màrriage contract 
offered in évidence that, at the death of Albert Emanuel, Lonisa 0. 
Emanuel, his wife, took an absolute title In fee simple of the lands 
in controversy," was erroneous. 

The défendants in error, however, contend that, although the rea^ 
sons given by the court for instructing the jury to flnd for the de- 
fendants may be erroneous, nevertheless, if the conclusion is correct, 
and can be sustained by the other facts in évidence, the judgment 
ought not to be disturbed; and they rely, under the facts stated in 
the Mil of exceptions, upon the following statute aa a bar to plaîn- 
tiffs' claims, to wit: 

"Any person who has the right of action for the recovery of any lands, ten- 
cments, or heredltaments against another havlng peaceable and adverse pos- 
session thereof, cultivatlng and uslng and enjoylng the same, shaU tastltute hla 
suit therefor wlthln tçn years next after hIs cause of action shall hâve ao 
crued, and not afterwatds." Rev. St Tex. art. 8194 

The récitals in the bUl of exceptions show that the défendants 
had title derived from Mrs. Louisa Emanuel by two deeds, one dated 
January 2, 1855, and the other February 10, 1860, both deeda con- 
veying ail her interest iix the league of land in controversy, to wit, 
ai her right, title, and interest; and that the défendants proved 
continuons occupation of the différent tracts claimed by them t<a 



TËEDSCH V. OTTENBORG. 867 

10 years prior to ttie bringing of tih.e suit It ïs not, howerer, sliown 
that the occupation referred to was peaceable and adverse, or that 
the défendants were cullivating, using, and enjoying tlie property. 
In fact, several presumptions, not warranted by the récitals in tb.e 
bill of exceptions, must be made io bebalf of the défendants in or- 
der to bring their case within the bar of the statute. There is an- 
other, and perhaps a better, answer. AJbert Emannel died, intes- 
tate, in 1851, leaving his wife and chËdren surviving. Although 
Mrs. Emanuel took no estate in Albert Emanuel's lands, under the 
stipulation attached to thé marriage certificate, she dld take, under 
the statutes of the state of Texas, a life estate in one third of his 
lands, with remainder to his children. Article 1646, Rev. St. Tex. 
Mrs. Emanuel died November 16, 1888. The statute relied upon by 
the défendants in error doés not run against a remainder-man dur- 
ing the pendency of the life estate. lils appears by the language 
of the statute, and is well supported by authority. îsee Cook v. Oas- 
weU, 81 Tex. 678, 17 S. W. Kep. 385; Beattie v. Wilkinson, 36 Fed. 
Rftp. 646; Pickett v. Pope, 74 Ala. 122, and cases there citod. The 
charge complained of was certainly erroneous as to one third of the 
lands sued for, if not for the whole tract, conceding, for the argu- 
ment only, that, except as to Mrs. Emanuel's one-third interest, the 
action was barred by the statute. The judgment of the circuit court 
ÎB reversed, and the cause remanded, with instructions to awaxd a 
new triaL 
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(Circuit Court of Appeala, Slxth Clroult Febniary 6, 1893.) 

No. 50. 

FEAimulBlîT CoirVBTANCBS— GARîîrSHMIîNT tJNDEB MlCHIOAN STATUTS. 

The galulshment process provided for in 3 How. St Mlch. § 8091, Is not 
strietly limlted to légal demands and remédies, but Ineludes rights and re- 
lief of an équitable character, such as reacliing the proceeds of property 
wblch may hâve beea a«quireâ by the gamishee fraudulently aa against the 
creditors of tiie person from whom the same waa twquired. 

Bamb — Province of Court and Jdby. 

In a proceedlng under thls statute to reach the proceeda of property 
alleged to hâve been fraudulently conveyed, the court cannot direct a 
verdict for défendant when the évidence shows that Uie debtor made the 
eonveyanoe with fraudulent intent, and also tends to prove that the gami- 
shee not only had notice of the fraudulent purpose, but also partldpated 
therein. 

Same— Evidence— Admissibilitt. 

In such an action It Is proper to prove tliat the debtor made false state- 
ments to a commercial agency as to the extent and character of his asseta 
and liabUities; and it is not necessary that such statements should hâve 
been made in the présence of the gamishee, for they tend to show f raud 
on the debtor's part, and the gamishee'» connection with the fraud may bo 
subsequently shown. 

, Sahb. 

In such «n action, when the bona fidea of the d^t for whloh the goods 
were transferred is questioned, and both the debtor and the gamishee 
are chargea with fraud, it is compétent for the debtor's bookkeeper to 
taititr aa to the estimated value et bla book aooounta, aod u 1» tb« 
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garnlshee's Tlsits to tbe debtor'g store, and bow tbe two conyereed 
togétiier. 

1 Bamb. 

In aa action tmdiér the Middgan statate the court cliarged. In effect, 
that a credltor who receives în payment for hls debt pr«q>erty whioli hls 
debtor bas acqulred frtfudulently; Is liable if be had notice of sucb fraud, 
whlle. a credltor wbo accepts ppoperly bonestly acquired by Ms debtor 
bïit transferred wlth latent to defraud créditera, musï iiot only liave 
' notice of the fraudnlent Intent, but must parHcdpate theréin. Eéld, that 
tbis Charge was not open to the objection that It tdd the jury tliat 
défendant was diargeable because of mère notice of the defbtor's fraud- 
nleB|t Intent in making the transfer, although défendant dld not parUdpate 
therefn, and bis debt was an honest one. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Western District of Michigan. Affirmed. 

Nirafli A. Pletcher and George P. Wanty, for plaintif! in error. 
A. R. Bood, for défendants inrppror. 

Befoïre JACKSON and TAPT, Circuit Judges, and HAMMOND, 
District Judge. 

JACKSQN, Circuit Judge. ,The défendants in error, as partners 
under the film name and style ^of S. Ottenburg & lîros., having 
brougli|; euft in the circuit court on seyeral claims and demanda con- 
tracted' iii tîié spring ând suminèr of 1891 by Jacob Lustig for goodâ 
and merchandise sold him, and, haying obtained judgment thereon 
against said Lustig for the sum of |7,623.90, together with the costs 
of suit, thereafter ^pplied for and ca,used to be issued a writ of 
gamishment against the plainttffs in error, citizens of Michigan, 
and résidents of Grand Eapids, in said state, for the purpose of 
reaching and subjecting to the payment of their said judgment funds 
and property, or the proceeds thereof, which it wa,sclaimed said 
garnisheés either owed to said judgment debtor, or held by title or 
conveyance void as to his creditors, and which, under the laws of 
Michigan, was property applicable to the satisfaction of their judg- 
ment. No question is raised as to the correctness of the judgment 
against the principal debtor, nor as to the regularity of the gamish- 
ment procgeding, which confonn to the statutes and practice of the 
state, under and by virtue of which the affldavit on which the gar- 
nishmentia based constitutes the declariation or complaint, and the 
answer ôf the gamishee the défense, thus forming the issue for trial 
between the judgment créditer and the garnishee. While the mat- 
ters or issues presented by the garnishment proceedings are triable 
at law before a jury, they are not lùnited or conflned to strictly légal 
demands and remédies, but may involve and include rights and re- 
lief of an équitable character, such as reaching the proceeds of 
property which may hâve bèen acquired and appropriated by the 
gamishee fraudulently as against lie creditors of the person from 
whom the same was received. 

The Btatute of Michigan relatiÀg to the subject provides that, "if 
any person^ garnished shall hâve InTiia possession any of the property 
Àjforesay ofrithe principal defeod^iit, which he hplds by a conveyance 
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or title that is void as to creditors of the défendant, or if any person 
garnished shall hâve received and disposed of any of the property 
aforesaid of the principal défendant, wMcli is held by a conreyance 
or title that is Yoid as to creditors of the défendant, he may be ad- 
judged liable as garnishee on account of sucli property, and for tlie 
value tbereof, although the principal défendant could not hâve 
maiatained an action therefor against him." 3 How. St. § 8091, 
enacted July 3, 1889. The suprême court of Michigan, in the case 
of Heineman v. Schloss, 83 Mich. 157, 47 N. W. Kep. 107, had occa- 
sion to construe this statute, and held that it enabled the creditor, 
by and through the agency of a garnishment proceeding, to reach 
and subject to the payment of his judgment against the principal 
debtor property or the proceeds thereof which the garnishee might 
hold by conveyance or title that was fraudulent as to creditors of 
Buch debtor, and that its effect was not to enlarge the liability of 
garnishees, but to render them liable at law in ail cases where they 
could be reached in equity. 

The garnishment proceeding in the présent case was based upon 
that construction or view of the statute, and sought to charge the 
plattttiffs in error with the value or proceeds of property, consisting 
of tobacco and cigars, which it was claimed that Jacob Lustig, the 
principal debtor, had, in 1891, sold and transferred to them fraudu- 
îently as against his creditors. The sales and transfers of tobacco 
and cigars specially attacked as fraudulent amounted to about 
$13,199.00, and extended over a period of about four months; that 
is, from the latter part of March to the middle of July, 1891. There 
was a verdict and judgment against the garnishees, to reverse which 
the présent writ of error is prosecuted. 

The issues of fact presented were: First, whether in making 
said sales the principal debtor, Jacob Lustig, tntended to defraud 
his creditors; and, secondly, whether the plaintifÇs in error were 
Bo connected with such fraudulent intent as ta render said sales 
or the title acquired by them void as against the vendor's credit- 
ors. Upon the first question there is little or no controversyi 
The testimony, with ail the attendant facts and circumstancea, 
leaves no room to doubt that said Lustig, both in making his pur- 
chases of goods on crédit and in selling the same to plaintiffs in 
error, intended to defraud his créditera. Neither the charge of 
the court below on this branch of the case, nor the findtng of the 
jury thereon, is complained of. But the errors assigned relate to 
the second issue of fact, and to the instructions given by the court 
to the jury in connection therewith. When the testimony was 
closed, the garnishees moved the court to direct a verdict for them. 
This the court declined to do. This refusai is assigned as error; 
the plaintiffs in error, by their counsel, insistùig that the évidence 
did not warrant the com^ in submitting the case to the jury. A 
careful examination of the testimony as set ont in the bUl of excep- 
tions fails to satisfy or convince us that this action of the court 
was erroneous. The évidence, with the inferences that might be 
legitimately drawn therefrom, fairly presented such a case or ques^ 
tâoBs of fact as should hâve been submitted to the jury under proper 
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iostructions ftbw, ike cotirt ' Without undértaMng tû set forth in 
détail ail the factftiand circuiùstanoes disclosed by the testimony 
which constituted suèh badgea or "indicia" of fraud on the part of 
plaintififs in error as made it proper for the jury to pass upon the 
case, it will sufiSce ta state by way of gênerai outline what the évi- 
dence either established or tended to prove. The plaintiffs in error, 
under the flnn name of Treusch & Bro., were wholesale cigar and 
tobaoco merchants at Grand Eapids, Mich. Jacob Lustig, t£.e prin- 
cipal debtor, ' was their ■ brother-in-law, and was taken into theiT 
employment in 1885 at 8, salary of $10 per week. This employment 
at satd wageâ contimièd nntU January, 1888, when the plaintiffs in 
error started a branch business In their store, called the Lustig 
Oigar Company, in which said Lustig was given"or ailowed one third 
of the net profits in ■considération of hls management and attention 
t» the business of said companyî the capital of which, consisting 
chiefly of tobacco ànd cigars, was fumished and suppUed by the 
plaintifEs in error. This branch concern was not a success, and 
oontinued in existence until January 29, 1889, when the plaintiffs 
in error sold out the business tô said Lustig, who thereofter con- 
dncted the same as sole proprietor. For the year it was in business 
prier to said sale the comi)any seems to hâve made a net profit of 
|l,064.66. In order to enable Lustig to make said purchase, he 
waô ftllowed the whole of said profit, less hls overdrawn account, 
was loaned by one of plaintiffs in error the sum of $3,500, which, 
tôgether with about $2,800 held by them for Lustig*» wife, or in 
her name, was applied on the purchase price or considération to be 
paid by him, and, in addition liiereto, he executed his two notes for 
$1,000 each, due at 30 and 60 days. This transaction was entered 
upon the books of said Lustig and of plaintiffs in error in such way 
as to présent the appearance of a purchase chiefly, if not entirely, 
for ca^, and was calculated to create the impression that Lustig 
was worth and had invested in his business about $8,000. It is. 
however, shown that he was without means, that he had little or 
nothing, and that the plaintiffs in error knew this fact. After 
Lustig's purchase and the commencement of business as sole propri- 
etor of the Lustig Cigar Company, one of the plaintiffs in error, 
upon being asked for information conceming Lustig's financial condi- 
tion by a représentative of Bradstreet's Commercial Ageney, exhibited 
a statement of said transactions as shown by their books, and on which 
said ageney baeed its report of said Lustig's means and standing. 
This représentative of the Bradstreet Ageney states that "the sub- 
stance of What Treusch told me was that Lustig was worth in the 
neighborhood of $8,000, which he had invested in his business," 
which vpas substantially what the statement thôy fumished showed, 
and upon which said ageney gave Lustig a rating of $5,000 to 
$10,000, by which was meant that he was estimated to he worth 
flve to ten thousand doUars above his debts. The appellants are 
Bubscribérs for and take the book of said ageney, wMch they use 
in their business to get the commercial rating of parties with whom 
they deal or do a jobbing trade. In making said statement and 
reportof Lustig's financial condition to said ageney, the plaintiffs in 
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error did not disclose the actual facts of the transaction, They faUed 
and omitted to state that Lustig had or purported to hâve borrowed 
from one of them |3,500, and from their firm about f 2,800, which. 
they held for Ms wife, to enable him to make the alleged purchasej 
and, further, that he was in fact worth nothing, although the 
transaction as entered on their books and fumished said agency 
showed that he was worth, and had invested in lus business, fnlly 
Î8,000. One of said flrm further represented to said agency in 
June, 1891, that they were willing to extend said Lustig such crédit 
as he might ask, which statement, the évidence tends to show, was 
not made in good faith. 

Lustiig, after making said alleged purchase, and commencing busi- 
ness on his own account, made stUl stronger représentations as to 
hia ânancial condition to the local manager of the B. G. Dun & Go. 
Commercial Agency, stating that his stock and flxtures Inventoried 
$11,000, and that he had paid therefor $9,000 cash and given two 
notes for $1,000 each, and had then in bank to his crédit $1,600. 
Thèse représentations were known to be untrue and false when made, 
and were, from time to time, repeated; but upon the basis of their 
correetnçss said Dun Agency gave him a rating of $5,000 to $10,000, 
with good crédit Both Lustig and plaintifife in error weU knew 
that he was not entitled to that rating. During the year 1889, 
Lustig, after settling in some way said two notes of $1,000 each, 
purchased goods to a considérable extent from the plaintiffs, in error, 
in settlement of which he, on December 2, 1889, executed his note to 
them for $4,966.27, payable one year after date, with 7 per cent. 
interest. In addition to this, it is claimed that they loaned him 
$2,000 on October 23, 1889, at 90 days, which, after one renewal, 
was paid in merchandise. During this first year of business Lustig 
purchased moderately of other parties on crédit. From March 1, 

1890, to July 31, 1890, his purchases amounted to about $20,636.81. 
During tàe same period in 1891, or from March 1, 1891, to his 
failure, on July 18, 1891, he made purchases largely in excess of 
the requirements of his business, principaJly from 26 new houses, to 
tiie amount of $40,292, generally on four months' crédit. There was 
testimony tending to show that his letters proposing purchases from 
thèse new houses or firms were suggested by one of plaintiffs In 
error, who was often during that period in secret and private 
conférence with said Lustig. From January 29, 1889, to the date 
of his failure, as appears from his books, Lustig drew out of the 
business on his personal account over $10,000, which was never 
restored. Between March and the 18th of July, 1891, on goods 
purchased during that period, there was a shorîage of 224,333 
cigars, — a déficit by brands, amounting to over $6,000, — ^which is 
unaccounted for. In addition to this, other déficits are shown in 
his merchandise accounts, which are unexplained- It is shown that 
during March and April, 1891, 50 per cent, and in May and June, 

1891, about 60 per cent., of Lustig's total sales were made nomiaaHy 
or really to the plaintiffs in error, who received from him during said 
months goods to the value of $13,199. It further appears that many 
of thèse goods were turned over and delivered to tiiem in original 
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^È&à^es, just as tli'^ Siàa been purtîÎLà;sed bj said Lustig, and that 
i^ëli paèkàgës îvërp generally liàûsfeiTed from Liistig^à store to the 
stdre of tlîe plaiMttte^ îii-èrror at é(,ii liour of the day Wlien no oûé was 
présent' in the fbrnièr's store éicépt himself, and that they were 
dîèlivered and reçéived at the back door of the Treusch's store, 
liijiltig's business WaÂ cMefly retâîl, while that of plalntiffs in error 
wais Wholesale. Thé flS,199 worlh of gOods so received by plain- 
llffs in error from, Lilstii during thé three or four months preceding 
Ms' f ailure, it i^ Said, "wtere paid fot by them partly in cash, partly 
in inèrchandise, ahd partly in nbtes,-^the cash stated to hâve been 
paid, by them being $1,340,90 in the latter part of June, 1891; the 
m^hàndisé being stated at $1,214.24; and the balance in the notes 
of Lnstig', one of which being for $4,966.27, given the ûrm of 
Trettsch & Bi-o., Deeember 2, 1889, and the other for $3,500, given 
Januaity, 1889, to E. Treusch, who, it is alleged, tumed the same 
over to said flrm. 

On Jnly 18, 1891, when, as appears by his books, his stock in- 
ventoried about $10,000 and his accounts about $9,000, Lustig exe- 
cuted thrèe mortgages thereon, — the flrst to secure a note of $4,000, 
indorsèà'% plaintifls in error, and held by the Grand Kapids Na- 
tional Bank; the second, a note of $2,000, to Herman Lustig, a 
brôther' tq Jacob Lustig; and the third to secure a note of $2,500 
to J. Ê. "^ârner, a' cousin of Lustig's wife and the Treuschs. Said 
stock ànd accounts wëre hurriedly sold under the latter mortgage 
about Jùïy '28, 1891, and bought by E. Treusch, for the plalntiffs in 
error, for the sum of $2,400, subject to the two prior mortgages, 
màking the total purchase priées therefor about $8,400. The pur- 
chasèrS at bnce closeà ont the stock and âxtures at a profit of nearly 
$4,000, ;^nd stiÙ had on hand a màjority of the accounts uncollected. 
There ^as no testimony showing who received the proceeds of the 
$4,000' hôte indorsed by plalntiffs in error and held by the Grand 
Eapids National Bank, nor was there any évidence as to the notes 
sfedured by' the second and third nïortgages to Lustig's brother and 
to the' èfju^inof plalntiffs in error having been given for any valua- 
ble, or ïiôna flde considération. Neither is it shown, by any testi- 
mony appièaring in the record, that plalntiffs in error hâve ever 
settléd or paid to said parties or any one the amounts of said notes. 
Said liiortgages were executed shortly before Lustig's notes given 
for his héavy purchases in the spring of 1891 upon crédit extended 
by new houses were maturing, and were manif estly made in con- 
templation of early suspension; and the circumstances, together 
with the course of dealing on the part of Lustig, f airly raised a pre- 
sumption that they were fraudulent, and called for clear and satis- 
factory explanations. 

Plaintiff in error Morris H. Treusch, in his examination as gar- 
nishée, States, among other things, that "when the $4,966.27 note 
was given he insisted upon prompt settlement every week or two, 
or evèry inonth. We insisted on no more notes, and that cash must 
be pàid for the balance on eithér side, and this was done." It is 
stated by, their bookkeeper that during the time said Lustig was 
li' business the plaintifls in error sold him gOods to the ûmount of 
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$29,734.55, and that Lustig sold to them goods to the amount of 
$25,721.60, maldng a différence iij th.eir respective sales to each 
otàer of only |12.95. Said bookkeeper further states that duriog 
said period Lustig paid plaintiffs in error in cash only $6,125.63, 
while plaintiffs in error paid him in cash $14,502.72; a différence, of 
$8,377.09. This is singular, to say the least of it, and no explana- 
tion is given of the matter. 

It, however, appears that during the four months preceding his 
failure, plaintiffs in error sold Lustig goods to a very small and 
Limited amount, — say about $41 worth in April, $22.18 in May, and 
$196.27 in June, — during which period they were purchasing goods 
from him hy the wholesale, and in original packages, just as they 
were received by Lustig from the new wholesale houses with which 
he commenced dealing in the spring of 1891. There was t'esttmopy 
tending to show that E. Treusch put Lustig up to soliciting samples 
from, and to commence dealing with, such new houses, and that he 
sometimes took the samples of goods thus furnished Lustig, and af- 
terwards, when Lustig would order and procure such goods, they 
would be turned over to plaintiffs in error, as already stated, in 
original packages. It appears from their books, as stated by Morris 
H. Treusch, that on January 3, 1889, the stock of goods which 
Treusch & Bros, had on hand amounted to $9,834.78. Since that 
date no inventory has been taken, nor does it appear that their stock 
or business has since been increased or enlarged. 

It is further stated by said Morris H. Treusch that "we [plaintiffs 
in error] had some money invested in the Lustig Cigar Co., and it 
hadn't been a success." They sell this unsuccessful enterprise to 
their brother-in-law, whom they know to be without means. They 
enter the transaction upon their books in a way to présent the ap- 
pearance of his being worth over $8,000. They show this state- 
ment to Bradstreet's Commercial Agency when inquiry is made of 
them touching Lustig's financial condition, and thereby substan- 
tially represent that he is worth and has invested in his business 
about $8,000. That agency, with their knowledge, thereupon giTes 
him a rating of $5,000 to $10,000, which they see, and, while knowing 
the same to be untrue, remain sUent. They start the insolvent 
brother-in-law in business by furnishing crédit and goods for awhUe. 
They gradually draw out while he is obtaining crédit with new 
houses. They encourage or suggest the extension of his purchases 
beyond the needs of his business. They, as wholesale dealers, buy 
from him, a retail merchant, chiefly, large quantities of goods with- 
in the three months preceding his failure, taking original packages 
by wholesale in many instances, and in a secret way. They keep 
and présent no clear or satisfactory accounts of their dealings with 
their insolvent brother-in-law, who is a near neighbor, and with 
whom they maintain close business and family relations, and, after 
securing a large part of the goods he has fraudulently acquired 
with no intention on his part of ever paying for the same, they pb- 
tain the remnant of his stock and accounts under mortgages made 
just before failure, to secure themselves and their and his near re- 
lations in alleged indebtedness which is neither shown to hâve been 
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bona Me or valîd, nor to bave been paid by them. There wa» proof 
iénâing tO «how the foitegoing state of facts, and to establiah the 
close conHéCtion of plaintSfs in error with. the principal debtor and 
his frandulènt scheme and conduct. TJnder euch circnmstances it 
wonid bave been clearly improper for tlie trial court to bave in- 
structed tbe jury, as requested by plaintiffs in error, tbat tbere waa 
not suffleient évidence on the question of fraud, so far as tbey were 
concerned, to g:o to tbe jury, who sbould, therefore, bave been direct- 
ed to return a verdict for tbem. 

The next error assigned is to the action of tbe court in allowing 
the witness Fergtison to testify as to the statements made to him, as 
the agent 6f E. G. Dun & Co., by Jacob Lustig, in respect to tbe lat- 
ter's financial condition, on which said Dun & Co.'s agency gave 
him a râting of |5,000 to $10,000. This testimony was offered to 
establisb fraud on tbe part of said Lustig, which was one of tbe 
facts to be sbOwn by the plaintiffs below. In admitting this tes- 
timony tbe court properly stated tbat Lustig's conduct and state- 
ments were not, in and of tbemselves, binding upon the plaintiffs in 
error, and cbuld bave no effect upon them, unless the same was sub- 
stantially brôugbt home to their knowledge; tbat it was necessary 
for the ^laintiiËs below to show a fraudulent intent not only on tbe 
part of Lustig, but also on tbe part of tbe garnishees, in order to 
succeed; and tbat if, in the end, the testimony failed to establisb 
any fraudulent purpose on the part of either Lustig or tbe Treuscbs, 
tbe action would f ail. Tbe testitûony was certainly compétent in 
making Out tbe fraud on the part of the principal debtor, — an essen- 
tial fact in tbe proceeding, — without the establishment of which tbe 
cause would f ail as against tbe garnishees, and which would only 
affect them by Connecting them therewith, or bringing it home to 
their knowledge. There is no valid objection to tbe order in which 
such testimony is introdUced. In the présent case it appears from 
the testimony of tbe witness Idema, the représentative of the Brad- 
street Agency, tbat one of plaintiffs in error made substantially the 
same statenient as to Lustig's financial condition, on which he was 
given tbe same rating as the Dun Agency had given him. Tbere 
is no merit in the objection made to tbe admission of this testi- 
mony, even if the exception thereto were in proper form. Nor 
is there any error on tbe part of tbe trial court in permitting the 
witness Stebbins, a former bookkeeper of Lustig, to give an esti- 
mate of the value of bis bock accounts, and to téstify as to Emanuel 
Treusch's visits to Lustig's store, and how tbey conversed with each 
other. This testimony was clearly compétent, and its weight, or 
tbe considération to be given it in connection with the other évi- 
dence, was for the jury. 

The next error assigned and mainly relied on for a reversai of 
tbe verdict and judgnient below is tbat tbe lower court charged 
tbe jury tbat, âlthough plaintiffs in error beld an honest debt against 
Lustig, and rfeceived from him in payment therefor goods only to the 
actbsà amount of their debt, still, if tbey had notice tbat Lustig in- 
tended tô ^def râud bis other creditors, tbey could not obtain title to 
the gOiDidè Hiey pUrCbâsed, notwitbstanding tbey did not partici- 
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pâte in thé fraudulent intent, and did not aîd and abet or eonnire 
at STich action on the part of Lustig. TMs assignment is not well 
taken. Tàe charge, in its whole ténor and effect as giren to the 
jury, and the court's modifications of the spécial instructions asked 
for, laid down no such légal proposition; on the contraiy, the jury 
were distinctly told that plaintiffs in error must in some way hâve 
participated in Lustig's fraud in order to be aflected b^ it. 

There were two théories on which the plaintiffs in error were 
sought to be made liable: First, that there was a scheme and com- 
bination between them and Lustig, by which it was arranged and 
planned that the latter should obtain goods on crédit, with no inten- 
tion of paying therefor, and then tum oyer or seU tiie same to the 
former in fraud of creditorsj and, secondly, that if said gamishees 
were not actually parties to such scheme of fraud on Lustig's part in 
the procuring of goods, which hè had neither intention or ability 
to pay for, they had notice of and participated in his sale and dis- 
position thereof with the intent and purpose of defraudino: his cred- 
itors. The court instructed the jury upon both aspects of the case, 
as follows: 

"The question of fact Inrolved then upon thls main branch of the case la 
dlvided into two spécifie branches: Tirst, In regard to the intent of Lustig 
in niaking those purcliases of the goods that were tiimed orer to the 
Treuschs; and, second, as to whether the Treuscli Brotliers connivcd at 
Lustig's purposes, or liad notice of the frand on his part in buying and tuming 
ovor to them those goods; because, gentlemen, the law Is that, however so 
fraudulent the conduct of a debtor may be In acquiring the title to goods, 
and however his own motive may be, it\ tuming them over to a creditor, 
unless that creditor has notice of the fraudulent purpose, or alds ànd abets 
in it some way,— In other words, if he Is entlrely Innocent of aU fraud him- 
self, or fcnowledge of the Intended fraud on the part of the debtor,— he is 
not respon^ble ïor it H<v stands on his own merits, and is not to be con- 
deroned because of the fault of Ms debtor, not known to him. If Lustig 
boiight a large stock of goods on crédit, without tntending to pay for them, 
or without having any expectatlon of belng able to pay for them, and for 
the purpose of turning tliose goods over, so far as necessary, to Treusch 
Bros. In payment of his debts to them, and they were so tUmed over, and 
Treusch Brothers, or elther of them, had notice that the goods thus recelred 
were so purchased by Lustig with the intent and purpose above stated, then 
you should flnd those goods came into the hands of the défendants unlawfully, 
for it woiild be a fraud upon creditors, and they would be chargeable with 
theîr value In tliis suit. Or if, without regard to the Intent with which Lustig 
bought the goods, and indepraident of the question of his fraudulent purpose, 
If he had any, In buying thèse goods, after having got them by whatever 
means, honestly or otherwise, he tumed the goods over to Treusch Brothers 
in payment of his debt to them, with Intent to defraud his creditors, or as 
part of his scheme to defraud his creditors, and the Treusch Brothers, or 
elther of them, had notice of such intent, and participated therein, then the 
resuit would be that they secured tliese goods unlawfully, because In fraud, 
and they would be chargeable with their value in thls suit" 

After referring to the testimony in relation to statements made 
by one of the gamishees to the représentative of Bradstreet's Com- 
mercial Agency touching Lustig's flnancial condition, the court 
proceeded as follows: 

"Now, it is true, that Treusch was under no légal obligation, perhaps, Indè- 
pendent of other questions, to give any deflnite answer, or to glve full answer 
to those Inquiriee; stiU If, knowtng the purpose for which the commercial 
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agent came, he Inténtlonally put hîm oll the scpnt. and mlSled Mm by laylng 
a false basls before htoa upon whleh to rate the flaandal standing of Lustlg, 
and that was done for tlje purpose of enabltog Lustig to estend his purohases 
by crédit, that would be.ffaud upon credltors if it was done with. that motive, 
and make liim a party wlth Lustig in aecompUshing the resuit which the party 
gi-vlng that Infonnatlon' mlght reasonably and natarally understand would 
be the conséquences. If yon find that was the case» gentlemen of the jury, 
it would be a drcumstance which you may take into account in considering 
whether the Treuschs colluded with Lustig to enable him to make purchases 
whlch you may fmd, from the évidence in the case, were, as to the creditora 
of Lustig, fraudulent. But, whether relatives or not, no creditor can collect 
his dues from hla debitor by or through a f raud upon others, such as would 
resuit in the obtainhig from them by purchases of their property, without 
payment or expectation of paymèpt, and the obtaimLng of those goods in pay- 
mént ôf hlsdebts by à créditer having knowledge of the circumstances of their 
pùrchase. In other words,lf yon are satisfied from the facts that hâve been 
laid before you that Lustig dévised a scheme of purchasing a large quantityof 
^ood? from people abroad, and transferrlng those goods, either ta lot or as occa- 
sion mlght ©fCer, to the Treuschs In payment of his debts to them, when he knew 
or hàd eyery réason to believe that he would not. be able to pay for the goods 
that he was purchastog, that was a fraud on Ws part; and, if the Treuschs 
had notice of It, they ^ere mlxed In it, and became subject to the consé- 
quences of it. Nor where the goods hâve been honestly purchased, on crédit 
or ot|-'erwlse, çan a creditor ri^caive in payment of his debts goods of his 
debtor,, where the debtor malces that disposition of his property with the 
actual lUtènt and purpose to defrand his other creditors; and, the creditor ao 
receiylrig the goods, partlclpatinç In that extent, such creditor acquires by 
such trilnkfer no title to àùch goods, (as agalnst the defrauded creditors.)" 

There is nothing in thèse instructions, taiten as a whole, on which 
to ibase the objection made by counsel for plaintiffs in error that 
the çoiirt below refused to charge the jury that the garnishees must 
hayé in some way participated in Lustig's fraud in order to be af- 
fected by it, and that mère notice of his intent to defraud his credit- 
ors would not affect them if their debt was honest, and they did not 
aid, abet, or connive at any scheme to defraud Lustig's creditors. 
On the cbntrary, the two propositions submitted to the jury on the 
testimqny are: First, that if there was a scheme on the part of 
Lustig to pùrchase or obtain goods on crédit with no intent to pay 
therefor, that was a fraud on his part, and, if such goods were.tumed 
over to the Treuschs in payment of Lustig's debt to them, and they 
knew or, had notice of Lustig's fraud in acquiring the property, they 
would be affected by his fraud, and their title would be unlawful 
or invalid as against the defrauded creditors of Lustig; and, second- 
ly, that if Lustig acquired the goods honestly, on crédit or other- 
wise, andjthereafter turned the same over to the Treuschs in pay- 
ment of his indebtedness to them, with the intent and for the pur- 
pose of defrauding his creditors, and the Treusch Brothers, or either 
of them, had notice of such intent, and participated therein, then 
their acquisition of such goods would be unlawful as against the 
creditors defrauded, and they would be liable for the value thereof. 
In other, words, the jury was told, in substance, that rf Lustig ob- 
tained the goods by fraud or by means of a fraudulent scheme, and 
the Treu^schs had notice of that fact, they cculd not lawfuUy accept 
such goods in payment of their debt against him, and hold the same 
against such defrauded creditors; but if Lustig had procured the 
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goods honestly, and without any mcb. fraud, and thereaftêr'turned 
the same over to Treusch BrQtliers in payment of his debt to them, 
with the actuai intent and for the purpose of defrauding Ms cred- 
itors, then the Treuschs must not only hâve notice of such fraudu- 
lent intent, but must also hâve participated therein, in drder to 
render their title invalid as against the creditors defrauded by such 
disposition. The distinction taken is that the créditer who re- 
ceives in payment of his debt property which his debtor bas acquired 
fraudulently is affected by notice of such fraud, wMle the créditer 
who accepta in payment of his debt property honestly acquired by 
his debtor, and which such debtor transfers with the intent and for 
the purpose of defrauding his creditors, must not only hâve notice 
of, but must participate in, such fraudulent intent. 

Counsel for défendants below requested the court to charge the 
jury "that thèse défendants are not responsible for any acts of 
Jacob Lustig, and are not to be bound by them, and no unfavorable 
préjudice should be given place in your minds against them on 
account of any transactions of Lustig, unless the proof shows that 
they bave aided, abetted, or connived at such action; and if the proof 
does not show that they so aided, abetted, or connived, then no acts 
of Jacob Lustig are to be considered as establishing any fraud on 
the part of said défendants;" which the court gave with the insertion 
after "connived:" "Or had notice tha,t he was acting with intent 
of defrauding his creditors." The court was further requested by 
défendants to charge the jury "that you should come to the con- 
sidérations of the questions involved in this issue with minds entirely 
unprejudiced, and with the presimiption that ail of the acts of the 
défendants were hônest; and you must not find a verdict for the 
plaintiffs untU the presumption is overcome by proof which satisfies 
you that the défendants are participants in a fraud perpetrated by 
Jacob Lustig on his creditors," which request the court gave to the 
jury, with the addition of the words: "Or, what was the same 
thing, as I bave said, had notice that Lustig was perpetrating a 
fraud on his creditors." It will be observed that thèse requests, 
referring to Lustig's transactions and acts, did not indicate to 
which branch of the case they related, and it is fairly to be assumed 
that the court understood them as applying to the first branch or 
portion of the charge relating to Lustig's having procured the goods 
by means of a fraudulent scheme, and the defendant's connection 
therewith, by aiding, abetting, or conniving at the same, or by 
having notice thereof, when taking the goods from Lustig. That 
the court so understood and treated said requests is shown by its 
further instruction, immediately foUowing: 

"So that you wlll see it comes to thls result: that substantially you are to 
détermine whether thèse transactions were honest or not. If they were — 
that Is, the transactions of buylng thèse goods and tuming them over, and the 
aoceptance of them tiy the Treuschs,— if that was honestly done, tlien thèse 
défendants ought not to be held llable because Lustig was their brnthor-ln- 
law. He had a rlght to pay them by honest means, and tUey had a riglit to 
get their pay by honest meana. But If you belleve this was a dishonest 
«cheme to enable the Treusch Brothers to get payment of their debt from 
Lustig to themselves, at the expense of the sellers of thèse goods, then you 
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> ouKtttjno,t to Ii»¥«; tl^e^ sU^^test hésitation. in. pntdng your stamp npon It If 
that ract Is nbt n)ad6 bm In thls case tô ydnr Satisfaction, y'ou should wîth 
eqtial readlness rêndër à verdict fôr'ÏIiè défendant^.*' 

Thèse instructions were not only çowect under th.e authority of 
Klein v. Hoflheimer, 132 U. S. 375, 377, 10 Sup. Ct, Bep. 130, and 
Jones V. Siflapson, 116 U. S. 614, 6 Sup. Ct Rep. 53$, tut were more 
favorable to l^e plaintiffs in error than the testimony warranted. 
They assumed in their favor twctiacts wblch were not fully or satis- 
factorily establislied by the proofa, viz. the existence of a valid 
indebtedness against Lustig, and: their réception of the goods in 
payment of that indebtedness. The fa*ts and circumstances of the 
case were of a character to raise grave doubts as to the bona Mes 
of the transactions between plaintiffs in error and Lustig. They 
were of such suspicions character as to impose upon the plaintiffs 
in error the duty of establishing the validity of their alleged in- 
debtedness against Lustig by cleaJT and satisfactory évidence, under 
the rule laid down in CaUan v. Statham, 23 How. 477--480; Jones 
V. Simpson, 116 U. S. 614, 6 Sup. Ct. Rep. 538; and Crawford T. 
NeaJ, 144 U. S. 595, 12 Sup. Ct Rep. 759,— that, where the fraud- 
ulent Intent on the grantor's part is shown, and the circumstances 
are suspidous, the pui^haser must show that he has paid value; and 
upon the establishment of that faxjt the attaching créditer must 
then make it appear that the purchjase was made in bad faith, or 
with notice of the txnnd. 'in other words, as stated in Jones v. 
Simpson, 116 tJ. S. 614, 6 Sup. Ct Rep. 538: Upon its appearii^ 
that the vendor made tiie sale with the fraudulent intent to hinder 
or delay hls creditors, the burden of proof is upon the vendee, as be- 
tween him sjxd. existing creditors, to show by compétent proof that 
he paid a suflQcient considération for the property. "But such pay- 
ment being shown, the vendee is entitled to a verdict and judgment, 
however fraudulent may hâve been the intent of the vendor, unless 
it appears afflrmatively from ail the circumstances that he pur- 
chased in bad faith; and such bad faith may exist where the 
vendee purchases with knowledge of the fraudulent intent of the 
vendee, or under such circumstances as should put him on inquiry 
as to the object for which the vendor sells." So in Klein v. 
Hoffheuner, 132 U. S. 375-379, 10 Sup. Ct Rep. 130, where the trans- 
actions were of a suspicions clmraçter, the suprême court held that 
it was not improper for the trial court to impose upon the gamishees, 
in a suit like the présent, the burden of establishing the faimess of 
the proceeding by which they obtained possession of the property. 
Plaintiffs in error were not, as they might hâve been, subjected to 
apy such requirement Again, the court's instructions assumed 
that Lustig had turned over the goods in payment of his debt to the 
plaintiffs in error, when the proof showed, or tended to show, that 
money and other goods constituted a part of the considération on 
which he had made the disposition of the property. Tîiis fact did 
not entitle plaintiffs in error to an instruction, such as they claim 
was denîed them, that a créditer ïnay lawfully accept property 
from his debtor in payment of his del^t even though he has notice 
of his debtor'fl intention to defraud his other creditors in tuming 
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over or transferring Buch property. There are anthiorîtles — «adk 
aa Covanhovan t. Harts 21 Pa. St 500, 501— holding that, where 
préférences are allowed, ànd as an incident of the owner's powec 
of disposition and th.e right to be paid, a credltor may reçoive 
property from his debtor in payment without being affected by snch 
debtor's motires or intentions in so disposing of the same. It is not 
necessary to discuss or pass upon that question in the présent case, 
inasmuch as there were other considérations, besides actual or 
allégea indebtedness to the purchasers, in money and goods, which 
formed in part a présent considération, and of snch a character as 
enabled the fraudulent vendor to place the same ont of the reach of 
creditors. This partial présent considération, if actuaUy paid by 
the plaintifEa in error to the fraudulent Tendor with notice of his 
intended fraud upon his creditors, would hâve invalidated the trans- 
actions, treating them as one continuons proceeding. If void in 
part, the transaction would be void in toto aa to Lustig's creditors. 
Thls is well settled by the authorities. 

After a careful examination of the court's instructions to the 
jury, which must be considered as a whole, (Insurance C5o. v. Ward, 
140 TJ. S. 76, 11 Sup. et. Eep. 720,) we fail to discover any error 
therein prejudicial to the plaintiffs in error. The charge is sup- 
ported by the décisions of the suprême court cited above, nor is 
it in conflict with any rule or principle laid down by the suprême 
court of Michigan in the cases of HUl v. Bowman, 35 Mich, 191; 
Jordan v. Whlte, 38 Mich. 255-257; Sweetzer v. Higby, 63 Mich. 22, 
29 N. W. Eep. 506; and Steel Works v. Bresnahan, 66 Mich- 489, 
501, 83 N. W. Eep. 834, — relied on by counsel for plaintiffs in error. 

It is lastly urged that the court below erred in refusing to charge 
the jury, as requested by défendants' counsel: 

"That, In order to render a verdict agalnst the défendants, yon must flnd noi 
only that Lustlg pnrchased goods lu a gênerai way with an Intent not to 
pay for them, but that Le purchased the Identlcal goods that were tumed ovei 
to Treusch Brothers with that intent; and, further, that he, as a matter oi 
fact, had not paid for them, because any goods that he had actnally paid 
for, which were tumed over to Treusch Brothers on account, would belong 
to Treusch Brothers, and no recovery for such goods could be had in thla 
action; and, unless you can flnd by the proof that the Identical goods that were 
tumed over to Treusch Brothers on his Indebtedness had nerer been paid 
for by Lustlg, your verdict must be for the défendants." 

This request was jM-operly refused. There was no t^timony on 
which to predicate such an instruction, The transactions on 
Lustig's part were claimed to be fraudulent, not merely against some 
of his creditors or vendors, but against ail who sold him goods on 
crédit; and there was testimony tending to show that ail his pur- 
chases during 1891 were made on crédit, and were never paid for, 
and never intended to be. The proceeding was not one in which 
the persons selling the goods to Lustig were seeking to disaffirm the 
sales for fraud, and to recover the identical goods or the value 
thereof. On the contrary, it recognizes Lustig's title to the goods 
«0 fraudulently purchased by him, and treated him aa the principal 
debtor therefor; and the request whoUy ignored the second branch 
Or theoiy of the case on which ihe cwirt had instructed the jury. 
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fliftt, îf Lnstig had acqoired the goods honestly, so as.to vest him 
witt-a good and unimpeachaWe title thereto, and tiereafter turned 
«uch goods over t» Treusch Brothers with the purpose and intent 
of defrauding Ma creditors, and they (Treusch Brothers) had notice 
of and participated in such fraudulent intent and purpose, they 
wonld be affected by his frand, and would hold such goods unlaw- 
fully as against the. defrauded creditors, etc. The instruction re- 
quested did not, thepefore, cover the whole cas^, Nor did its 
assamption of facts ponstitute a complète défense to the action, 
andj if given, would hq,Te been erroneous. 

Upon the whole case; pur conclusion is that there is no réversible 
error, and that the writ of error should be dismissed, with costs, 
and it is accordingly so ordered. 

TAPT, Circuit Judge, (dissenting.) Were thls a proceeding in 
equity under the statute of 13 Eliz. to set aside the sale from Jacob 
Lustig to the Treusch Brothers as in fraud of creditors, which had 
resulted in a decree for the complainants below, I should hâve no 
hésitation in sustaining the decree as fully supported by the évidence 
in this record. But the statute of Michigan ha,8 changed the form of 
action to enforce right^ secured by the statute of 13 Eliz. to defraud 
creditors from the chancery to the law side of the court, by permit- 
ting the créditer to garnishee the fraudulent grantee of the debtor, 
and recover from him the gopds, or their value, in a suit at law be- 
fore a jury. Under this procédure the alleged fraudulent grantee 
is entitîed to hâve the facts passed upon by the jury after the court 
in its charge shall hâve correctly laid down the principles of law 
upon which their investigation of the facts must proceed. If the 
principles of law in their application to the facts of the case are not 
correctly exponnded to the jury, then it is the right of either party 
to hâve a new trial, no matter what resuit an appeUate court might 
reach if, sitting as an appellate court of equity, it could détermine 
the issue oh its merits. In this case the défendants in error sold to 
Jacob L^stig, a cigar and tobacco dealer in Grand Kapids, more than 
$7,000 worth of goods and merchandise, which he never paid for. 
Lustig about the same time had purehased on crédit a large amount 
of goods from other tobacco houses, with the évident intention of 
never paying for any of them. Of the goods furnished by other cred- 
itors than tiie plaintiff below he transferred some f 10,000 worth to 
his brothers-in-law, Morris and Emanuel Treusch, the défendants 
below and the plaintiffs in error. It is in évidence that none of the 
goods sold to Lustig by the plaintiffs below were transferred to the 
Treusch Brothers. The action by the défendants in error, therefore, 
was as gênerai creditors to recover by garnishee process the value 
of the goods which they had never owned to the amount of their 
claim against Lustig. The only ground for their action was that 
Lustig, being the owner of thèse goods and in failing circumstances, 
transferred them, in fraud of their rights as gênerai créditera, to the 
Treusch Brothers. The fraud which Lustig had been guilty of in 
procuring the goods transferred to the Treusch Brothers from other 
oreditors than the plaintiffs, gave the plaintiffs no right to complain. 
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The plalntifls' right to recover goods or their Talue from Treusch 
was wàoUy dépendent on Lustig's title to them and ownership in 
them. It was not material, as an ultimate fact in this controversy, 
that tlie Treusch Brothers conspired with Lustig to defraud the per- 
sons from whom the goods held by Treusch were purchased. The 
persons thus defrauded could, of course, recover in trover the value 
of the goods from the Treusch Brothers, as transférées with knowl- 
edge of the fraud in Lustig's title; but the plaintiffs, from whom the 
goods were not purchased, had no such right. Their rights grew out 
of the fraud, if any, in the transfer by Lustig to the Treusch Brothers 
of goods which, so far as third persons were concerned, belonged to 
him, in fraud of gênerai creditors. In order to show that the trans- 
fer of thèse goods from Lustig to Treusch was in fraud of gênerai 
creditors, it might be relevant to introduce évidence of a gênerai 
Bcheme of fraud in the purchase of the goods, in which the Treuschs 
and Lustig were acting together, as tending to show a guilty rela- 
tion between Lustig and Treusch which would over corne a claim 
that Treusch was an honest créditer honestly receiving pay for his 
debts. But the ultimate fact which must hâve been established in 
order that the plaintiffs below could hâve the right to set aside the 
transfer from Lustig to Treusch was fraud in that transfer, not as 
against the original owners of the goods, but as against the gênerai 
creditors ©f Lustig, solely on the hypothesis that Lustig was the 
owner of the goods transferred. Any other view seems to me to con- 
fuse the right of a gênerai creditor, which is that the debtor shall 
npt hinder or delay the collection of his debt by fraudulently dis- 
posing of his assets available for its payment, and the right of the 
vendor who has been defrauded into selling his goods to set aside the 
sale and recover the goods. 

With this statement of the principles which should govern in a 
considération of the facts of this case, let us see what the charge 
of the court was. The bill of exceptions states a part of the charge 
as foUows: 

"After Instnicting the jury, in substance, that the évidence in the case dld 
not STirpoH: the claim of plaintiffs that goods of Lustig other than those 
accounted for on the boolss of Lustig and Treusch went into the Treuschs' hand, 
and that ihere was no evidfiuce in the case showing that the défendants ought 
to bo held for any déficit, if .iny, in Lustig's stoclî, and that the jury should 
leave that basls of plaintiffs' claim out of tlie case, the court charged the jury: 
'The question of fact involved, tlien, vtpon this mam branch of the case 
Is dlvided into two spécifie branches: First, in regard to the intent of Lustig 
In maktng thèse purchases of the goods that were tumed over to the Treuschs; 
and, second, as to whether the Treusch Brothers connived at Lustig's pur- 
poses, or had notice of the fraud on his part in buylng and tumlng over to 
them tliose goods; because, gentlemen, the law Is that, however so fraudulent 
the conduct of a debtor may be in acquiring the title to goods, and however 
fraudulent his own motive may be, in tuming them over to a creditor, un- 
less that creditor has also notice of the fraudulent purpose, or alds and abets 
it In some way,— In other words, if he is entirely innocent of ail fraud hlmself, 
or knowledge of the tatended frand on the part of the debtor,— he Is not 
responsible for It. He stands on his own merits, and Is not to be condemned 
by the faults of hla debtor, unlaiown to him. If Lustig bought a large stock 
of goods on crédit wlthout intending to pay for them, or without having iiny 
expectation of betng able to pay for them, and for the purpose of turalng 
v.54F.no.6 — 56 
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those gôoda oTer, «o far as neoessary, to Trensdi Brothers, lia payment of 
hls debts to tbem, and they were so tumed over, and Treusch Brothers, or 
elther of them, had notice that the goods thus received were so pur- 
chasèd by Lustlg ■wlth the intent and purpose stated, thén you should flnd 
that those goods came liito the hànds oî the défendants tinlawfully, for it 
wotdd be a frand upon credltors, and they would be chargeable wlth their 
value ta this suit.' " 

In my view, the statement by the court to the jury that there was 
no évidence to impeach the validity and bona fldes of Lustig's debt 
to the Treusch Brothers was not warranted by the évidence, and was 
prejudicial tô the plaintiffs below ; but, as the plaintiffs below recov- 
ered a verdict, it requires no further comment. My object in mak- 
ing the abové quotation from the charge is to show that the court, 
in effect, charged the jury that, if Lustig obtained the goods which 
were the sujbject of this suit by fraud on his vendors, in which fraud 
the Treuschs connived, theh the plaintiffs below were entitled to re- 
cover in the action. Now, it ia conceded that there was no évidence 
whatevef to show that the goods sôught hère to be recovered were 
ever ownèd by the plaintiffs below. Therefore the court's charge to 
the jury was that A., a créditer of C, might recover from B. goods 
transferred to B. by C. in payment of an honest debt owing by C. to 
B., because B. and 0. had conspired together to defraud D., the 
fraud consisting in the intention on the part of 0., known to B., 
not to pay D. the price of the goods. This, I submit, is a confusion 
of elementary principles. D., of course, would hâve the right in an 
action of trover, without regard to the statute of 13 Eliz., or the 
Michigan statute, under which this action was brought, to recover 
the goods fraudulently obtained, either from C. or B. But A. had no 
interest, and was not prejudiced by the fraud practiced on D. by B. 
and 0. The only complaint which A. could make of the transfer of 
goods by C, which A. had never owned or had any interest in, must 
hâve been entirely predicated on O.'s title to the goods and on A.'s 
right as a gênerai creditor to hâve his debt paid by levy or other 
process on goods owned by 0. The charge which I hâve quoted was 
duly excepted to. As it was, to my mind, erroneous, and presented 
the theory to the jury upon which the verdict doubtless rested, the 
judgment should, in my opinion, be reversed, and a new trial ordered. 



CARTER & CO., Limited, v. FRT et al. 

(Circuit Court, E. D. New York. December 28, 1892.) 

Patents FOB Inventions —Pbeliminaht In junctions — Peior Adjudications 
— Ne^ Bvidencb— Duplicatb Mémorandum Bltps. 

On a motion based on prlor adjudications for an injunctlon agalnst the 
Infrlngement of letters patent No. 288,048, issued November 26, 1883, to J. 
H. Frtak, for dupllcate mémorandum or sales slips, there was produced as 
entirely new évidence à sales slip caUed the "Taft Book," which was shown 
to bave been In use In Détroit prlor to the time of Frlnk's Invention, and 
that Frink had knowledge thereof. From this évidence it appeared hlghly 
probable that the Fririk combination contamed uo patentable Invention. 
BM, that the prellminary tajunctiou' should be denied. 
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In Equity. Bill by Carter & Co., Limited, against Willliam H. Fry 
and Charles B. Wolfe for an infringement of the Frink patent for 
duplicata mémorandum slips. The patent Las been passed upon in 
the foUowing reported cases: Hurlburt v. Carter, 39 Fed. Kep. 802; 
Carter v. Hougbton, 53 Fed. Eep. 577; Same v. WoUschlaeger, Id. 
573. The présent case is heard on motion for preliminary injunc- 
tion. Denied. 

W. Caryl Ely, for complainant 

Worth Osgood and Arthur M. Pierce, for défendants. 

BENEDICT, District Judge. This action is brought by the own- 
ers of a patent numbered 288,048, dated November 26, 1883, issued 
to J. H. Frink, for an inyention of dupUcate mémorandum or sales 
slips. It now cornes before the court upon a motion for a prelim- 
inary injunction to prevent the défendant from manufacturing 
sales slips which are alleged to infringe the Frink patent. The de- 
fendants deny the validity of the Frink patent. This patent has 
been before several courts, and has each time been sustained; the 
last time by Judge Coxe, in the northem district of New York. 
Carter v. WoUschlaeger, 53 Fed. Eep. 573. Upon the présent motion 
facts are shown which did not appear in any of the prior adjudica- 
tions, and the question to be decided was never before presented. 

On this motion it appears that, prier to the date of Frink's in- 
vention, there was in use in Détroit a certain kind of sales slip, 
called in thèse proceedings the "Taft Book." The proofs presented 
show that the Taft book was made and in use prior to the time of 
Frink's invention, and that it was known to Frink before his ap- 
plication for a patent. The défense hère relied upon, therefore, is 
not based upon oral testimony and the uncertain memory of wit- 
nesses as to the character of the Taft book. The book itself is pro- 
duced, and it is proved to hâve been used prior to the date of Frink's 
invention, and that Frink knew of it. Indeed, Frink himself says 
that the original spécification of his application for a patent re- 
ferred to the Taft book as then existing. There is therefore no 
doubt or uncertainty as to the facts relied on to show the Frink 
patent to be invalid. A considération of thèse facts has led me 
to the conclusion that it is highly probable that upon final hearing 
it will be held that the combination of old devices effected by Frink, 
constituting the first claim of his patent, involved no invention, 
and that his patent is invalid for that reason. Under such cir- 
cumstances, it would be improper to grant an injunction. 

Motion denied- 
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KEECB BUTTONHOLD MACH. 00. v. GLOBE BUTTONHOLH MAOH. 

00. et aL 

(Circuit Court, D. Massacbusetta. March 29, 1893.) 

No. 2,938. 

1. Patents for Invbîitioks — Btittonhole Machine. 

Letters patent 240,546, granted April 26, 1881, to John Reece, for a 
buttonhole seving machine, are iiot infringed as to clàlms 5, 11, 12, 13, aiul 
18 by the ïh'achlne made under letters patent 450,844 and 450,950, issued 
April 21, 1891, to James H. Iteed and Charles A. Dahl, for a buttonhole 
stltchlng and barring maclilne; for thie Reece patent, by its spécifications 
and claims, is a machine moving the cutter and stitcher to and over the 
cloth clamp end cloth, while the Reed and Dahl machine moves the cloth 
clamp and cloth to and imder the cutter and stitcher. 

2. Same— ExTBNT OP Claim— Limitation. 

Keeee's eleventh claim waa In part for a devlce "to change the positions 
of the frame and bedplate longitudinally." This was objected to on the 
ground that no means were shown for moving the bedplate relatively to 
ttie framework, as the claim ■would seem to imply. The claim was modi- 
flort so as to read, ''move said framework longitudinally upon said bed- 
plate." HeU, that the patentée was limited to a machine whcrein the 
frame moved and the bedplate was stationary, although a machine buUt 
substantially accordlng to the description of the patent could be made to 
opèrate by flxing the frame and moving the bedplate. 

In Equity. Bill by the Keece Buttouliole Machine Company 
against the Globe Buttonhole Machine Company and others for in- 
fringement of letters patent. Bill dismissed. 

James H. Lange, F. P. Fish, and J. J. Storrow, for complainant. 
Charles E. Mitchell, Clarke & Kaymond, and Frédéric H* Betts, 
for défendants. 

OABPENTEE, District Judge. This is a bill to enjoin an alleged 
infringement of claims 5, 11, 12, 13, and 18 of letters patent No. 
240,546, granted April 26, 1881, to John Eeece, for a buttonhole 
sewing machine. The machine made by the respondents is de- 
scribed in gênerai and essential features in the spécifications and 
drawings of letters patent Nos. 450,844 and 450,950, both issued 
April 21, 1891, to James H. Eeed and Charles A. Dahl, for a button- 
hole stitching and barring machine. The only issue hère is whether 
the respondents hâve infringed. 

In constructing a machine to make buttonholes there are two 
classes of éléments to be taken into account: First, the cloth 
or leather in which the buttonhole is to be made ; and, secondly, the 
varions devices (1) to support and clamp the work; (2) to eut the 
buttonhole; and (3) to stitch the buttonhole. At the time the 
Reece invention was made, the known machines for this purpose, 
none of -which were entirely automatic, were divided broadly into 
two classes. In one class, the cloth being supported on the cloth 
plate and there clamped, the cloth plate remained at rest, and the 
cutting and stitching mechanisms were moved with relation there- 
to; in the second class, the cloth being in like manner supported, 
the cloth plate moved so as to présent the work in the proper 
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relation to the operating mecLanism for cutting and stitching. The 
machine shown in the patent to J. A. and H. A. House, No. 39,442, 
dated August 4, 1863, is an example of the first class; while the 
machine known as the "Humphrey" or "Union" machine, first 
patented to Daniel W. G. Humphrey, October 7, 1862, and the 
machine shown in the patent to J. A. and H. A. House, No. 36,932, 
dated November 11, 1862, are examples of the second class. The 
Humphrey machine. required the work to be turned half way around 
at each buttonhole, while the House machine moved the work for- 
ward to the extent of the length of the buttonhole, and laterally 
to the extent of the width of the eye of the buttonhole. The 
Humphrey machine may be said to turn the work, and the House 
machine to move the work. 

I come, then, to consider what construction shall be given to the 
Eeece patent, or, in other words, what is the extent of the Beece 
invention? This, I take it, is to be determined by ascertaining what 
is the new function conceived by Eeece as embodied in his machine. 
For the purpose of this case the question may be solved, in one, 
view, by ascertaining whether the new function of the Eeese ma- 
chine was conceived by him as applying to both the gênerai methods 
of opération above described, or whether it was conflned to one 
alone. This question appears to be signiflcant when attention ia 
turned to the machine of the patent and to the alleged infringing 
machine. They difler in nearly every détail of construction, and 
nearly every opération is performed by différent devices. For the 
purpose of the présent discussion, however, thèse différent dcTlces 
may be assumed to be équivalents' for each other. But there is a 
broad distinction between the patented machine, as literally de- 
scribed in the patent and as actuaUy built by the complainant, on 
the one hand, and the machine of the respondents on the other. The 
first machine moves the cutter and the stitcher to and over the 
cloth clamp and the cloth, while the second machine moves the cloth 
clamp and the cloth to and under the cutter and the stitcher. 
This broad différence not only characterizes the machines, as wholes, 
but also evidently détermines many of the différences in détail be- 
tween the two, in respect to which différences in détail the Dahl 
machine, being the junior machine, mav be said to vary by the sub- 
stitution of what may be assumed, as before said, to be équivalents. 
The question, then, recurs whether the flxed cloth plate type of ma- 
chine described in the patent is intended by the Eeece patent to be 
the best machine in which his invention may be embodied, or 
whether it is intended to limit the fleld of his invention to machines 
of that type. I confess that the preamble of this spécification, al- 
though not, of course, conclusive, seems to me very persuasive» ■on 
the question as to what was the real invention. He says: 

"This Invention relates to sewing macMnes for stitching buttonholes, a»S la 
an Improvement upon that class of the said machines wherein the stitching 
mechanlsm is made to travel first along one side of the buttonhole sllt, then 
about the eye, and along the other side of the sllt" 

It might be said that this language imports that the machine is 
one which shall cause the présentation of the needle to the cloth 
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in a certain ^ay, without refeyeixpe to whether this be efEected by 
the motion of tî.e needle or by t^e motion of the cloth. But thia 
suggestion is met by tàe considération . tliat tbere were previous ma- 
chines in which the needle — ^in an împerfect way, indeed — ^traveled, 
but still travded in this same path, as appears by référence to the 
machines to which I hâve already referred. The statement seems 
to me strongly to suggest that the machine as conceived by the 
inventer was not a machine in which, for example, the needle at 
successive points of time was to be found at successive points of 
space over the surface of the cloth, but rather a machine in which 
the needle reached those points successively by its own motion as 
distinguished from the motion of the cloth. If this be so, of course 
the statement qualifies and is to be read into each claim, and limits 
them ail, so as to exclude aU machines constructed like those built 
byDahl. 

I think the reading of the claims, taken in connection with their 
history, strongly conûrms this view. In the fifth, eleventh, and 
thirteenth claims the framework which carries the cutting and 
stitching mechanism is literaUy described as "moving." The 
eleventh claim, as originally drawn, was as follows: 

"(11) In a Ijnttonhole sewlng machine, a clamp aad bed to hold the materlal, 
the framework, a, the buttonhole cutting deviee eonnected therewlth, com- 
blned wlth a cam disk to operate the sald buttonhole cutter to eut a sUt In the 
material held by the clamp, and then to [change the relative positions of tho 
f rame and bedplate longitudlnally,] to remove the blade of the cutter from 
above the clamp, substantially as described." 

The examiner objected as follows: 

"In the flrst claim the inclusion of means for changlng the relative posltlona 
of the bedplate and framework longitudlnally' must be objected to, as no 
means is shown and described for moTlng the bedplate relatively to the frame- 
work, as the daim would seem to imply. The eleventh claim must be ob- 
jected to for the same reasons as were- urged to the flrst claim, no means 
belng shown for changlng the relative position of the bedplate wlth respect 
to the frame, as the claim would seem to imply." 

The petitioner thereupon amended the eleventh claim by striking 
ont the words above included in brackets, and insertiag in their place 
the words "move said framework longitudlnally upon said bedplates." 
The flrst claim was amended in similar terms. Words of the same 
import were inserted in the twelfth and thirteenth claims, in re- 
sponse to objections of the examiaer, but under circumstances which 
make thèse changes less persuasive than that above quoted. 

I now pass to a considération of the question whether this change 
opérâtes to limit the scope of the patent to the literal terms of the 
inserted words, in so far as they dififer from the terms of the words 
for which they were substituted. It is clear that thèse literal terms, 
if originaUy written in the claim, would not limit the invention to 
a machine having the spécifie motions indicated by them, if it ap- 
peared that the state of the art at the time of the invention would 
permit a construction so broad as to include other corrélative and 
équivalent motions, whether of the part described as moving or of 
one or more of the associated parts. On the other hand, it is clear 
that if the literal terms under discussion were substituted neces- 
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sarily, and only, for the purpose of limiting the claJm to the spécifie 
motion finally described, as distinguished from tlie motion descrlbed 
by the erased words, tben they do operate so to limit tbe claim to 
that extent. Th.e complainant in this case refers to the fact that 
nearly ail the cases in which spécifie words hâve been so construed 
hâve been cases in which the prior state of the art would hâve so 
limited the invention, even if tiie spécifie words had not been u&ed, 
and he urges that the doctrine should not be extended further. But 
it seems to me that this argument would make the doctrine of no 
effect. The inventer may be Umited to the only possible invention, 
and this is to be determined by an examination of the state of the 
art He may also be limited by the actual limits of the invention, 
so far as those limits may be ascertained from his own words; and 
such a limit I think may be inf erred from his intentional substitu- 
tion of a narrow claim for a broad claim. When he has himself 
fixed such limits, he cannot afterwards claim a construction which 
wiU extend his rights beyond them. He has himself decided in ad- 
vance whether the invention which he has in fact made be a broad one 
or not. Union Metallic Cartridge Oo. v. United States Cartridge Co., 
112 U. S. 624, 5 Sup. Ct. Bep. 475. The complainant contends that 
the patent itself shows that the invention of Eeece was broad 
enough to cover both the corresponding' or reversed motions which 
appear in thèse two machines, because the machine literally de- 
scribed in the patent is capable of both motions. It is, indeed, true, 
as shown by experiment at the hearing, that in a machine buUt 
substantially, in the respects hère considered, according to the de- 
scription of the patent, if it be so placed as that the bedplate, rather 
than the frame, rests on the earth through suitable supports, the 
opération of making a buttonhole may be carried on by the move- 
ment of the bedplate, carrying the cloth clamp and the cloth, while 
the frame remains at rest. But this was not the apparent intent 
of the inventor, and the machine as a whole is not, I think, so con- 
structed as to suggest such a use, or to make it désirable or eco- 
nomical. The whole construction of the machine, as distinguished 
from the underlying principle on which it opérâtes, seems to me to 
be contrived with great skill to operate only by the movement of the 
frame, and to be a development of the idea or invention of a machine 
which should operate only in that way. But laying aside this consid- 
ération, which is not conclusive, but only confirmatory, it seems to me 
most clear that when the complainant suggests that the Eeece ma- 
chine, as described in the patent, is capable, by a change of anchorage 
of the parts, of the reversed motion, wherein essentially the Dabi ma- 
chine diflers from it, he points out the course which the patentée 
might hâve taken had he intended to claim the construction for 
which the complainant now contends. The ofScer of the patent ofiSce 
rejected the claim which seemed to imply that the bedplate might 
be made to move, not because an invention so broad as that was 
impossible, by reason of the state of the art, which would show 
that it was not novel, but he rejected it because, by référence to 
the spécifications, it seemed to him that the inventor had not de- 
scribed, and therefore had not in fact made, an invention so broad. 
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If, in this conclusion, the patent office officiai was in error, the pat- 
entée might Lave answered the objection in eith.er of two ways: He 
might hâve pointed ont that tiie description in the spécification im- 
plied the reversai of motion, heçause it was évident from an inspec- 
tion of the drawing that if the bedplate, rather. than the frame, 
were anchored, the proper motions of the interacting parts would 
still go on. He v?ould hâve been plainly right in tihas assertion. 
And if the examiner had rejoined that the spécification shows no 
description or référence to an organization whereby the bedplate is 
anchored, the patentée would Imve satisfled this objection by so 
amending the spécification as to describe the method by which the 
alternative motion could be effected. Instead of so doing, he modi- 
fled the claim so as to bring his invention within the limited fleld 
to which the examiner apparently supposed it to be in f act conflned. 

It has been strongly argued ttiat, when an invention as actually 
made appears to hâve a broad scope, the court ought to make every 
possible intendment in order to give the inventor the full beneflt 
of his invention. The argmnent is very persuasive. But I think 
that in this case the inventor has deliberately and unequivocally 
fixed a limit beyond which, under the présent décisions on this point, 
the court is not at Hberty to extend his rights. In reading with 
great care the testimony of the inventor in this case, and the spéci- 
fications and claams of the patent, I find myself also more and more 
led to the conclusion that the patent, as above construed, does in 
fact cover the actual invention. The inventor, in his testimony, 
describes very clearly, and still briefly, the whole train of opérations 
by which by ^^ mère tripping of a single lever by the oi)erator 
(and with the slackening or puUing down of the thread, which is a 
necessary preliminary to the opération of most, if not aU, sewing 
machines) is performed automatically the whole work of making 
a buttonhole. But he does not claim as an intégral organism the 
mechanism which performs this work. He claims separately the 
mechanism which performs each step in this train of opérations, 
but makes no claim which combines any of thèse separate mechan- 
isms. It is true, indeed, that this may arise from the opinion of 
the person who drew the papers as to the proper function of the 
claims, ratiier than from the optaion of the inventor as to the scopt 
of his invention. But from considérations broader than this, in 
façt, from the case as a whole, it seems to me that the invention as 
Lt lay finally in the mind of the inventor was that of a completely 
organized automatic machine to make a buttonhole by moving the 
stitching mechanism, and, fm-ther, that the inventors' of the Dahl 
machine hâve reached the same resuit by à différent road. 

The biU muet be dismissed, with costs of the respondenta 
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GERARD V. DIBBOLD SAPB & LOOK CO. 

(Circuit Court of Appeals, Flfth Circuit February 20, 1893.) 

No. 60. 

Patents for Inventions— Claim—Inpringbmekt. 

Letters patent No. 246,748, issued September 6, 1881, to Alonzo Gérard, 
for a combinàtion conslsting of "au Improvement in burglar-proof safes," 
■whieh do not clalm any improvement in the lock, but admit tliat "any 
suitablc locking device" may be used, are not infringed by the maklng and 
selling of locks for jail cages similar to those ufied In the patented safes. 
48 Fed. Rep. 380, affirmed. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Texas. 

In Equity. Bill by Alonzo Gérard against the Diebold Safe & 
Lock Company for infringement of letters patent. A demurrer to 
the bill was sustained, and the bill dismissed. See 48 Fed. Eep. 380, 
•where a full statement of the facts wUl be found. Complainant ap- 
peals. Afflrmed. 

Statement by LOCKE, District Judge: 

The complainant in the court below, appellant hère, flled hls blll January 
28, 1891, alleging, ia substance, that he was the original Inventor of a new 
and useful improvement in burglar-proof safe locks, and had upon due ap- 
plication received letters patent No. 246,748 for the same; that slnce the grant- 
Ing of said letters patent the défendant company has caused to be made and 
sold, and had used in the construction of locks in jail cages, the invention and 
Improvement described and claimed in said letters patent, thereby infrtnging 
complainant's patent, greatly to his damage, and praying an injunction and an 
accounting and computation of damages, and judgment therefor. The de- 
fendant demurred to complainant's bUl, and upon hearing the demurrer was 
sustained, and the bUl dismissed. From that judgment this appeal was taken. 

Clarence H. Miller, (Franz Fiset> on the brief,) for appellant. 
H. F. Ring, (Goldthwaite, Ewing, and H. F. Ring, on the brief,) 
for appellee. 

Before McCORMICK, Circuit Judge, and LOCKE and BILLENG», 
District Judges. 

LOCKE, District Judge, (after stating the facts.) In the complain- 
ant's bni, he asks an injunction and damages under an invention and 
improvement in burglar-proof safe locks; but, when an examination 
is had of the letters patent presented in support of the claim, it ap- 
pears that the patent was granted for an improvement in burglar- 
proof safes. In the court below it was held, in an extended opinion, 
after a careful examination of the patent, that the patent was in no 
way for an improvement in burglar-proof safe locks, as is alleged 
in complainant's bill, but that the safe was an important and neces- 
sary élément in the combinàtion, which would be required, to show 
an infringement; and with the views therein expressed we concur. 

The spécifications flled la the application for a patent provide for 
an improvement in burglar-proof safes, and state directly, in tenus, 
that "this invention relates to burglar-proof safes, the object being 
to provide a safe with nonexplosive seams," and exhibit how a sys- 
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tem of înterlocking projections around the door of the safe, and elid- 
ing hinges, accomplishes this resuit. Th.ere isno claim aa to an im- 
provement in a lock, but, on the otàer hand, the spécifications admit 
that "any suitable locking device inay be operated to throw a boit on 
the inner face of the door." The letters patent follow the spécifica- 
tions and claim of the application, and are granted "for aUeged new 
and useful improvement in burglar-proof safes." 

The only question is whether we ^ould consider, notwithstanding 
the language of the spécifications, claim, and letters patent, that com- 
plainaint is entitled to protection from what might upon examina- 
tion be found to bê a similar device, regardless of its connection with 
a burglar-proof safe. In doing so it would be necessary for us to 
asBtime that such similar device had never been used in any other 
connection except with a safe, or entCT upon an extensive examina- 
tion of that question, -which is the Spécial and peouliar province of 
the patent office. 

In Keystone Bridge Ce. v. Phoenix Iron Co., 95 U. S. 274, the su- 
prême court says: 

"The coTirta hâve no right to enlarge a patent beyond the scope of its 
claim as allowed by the patent ofllce, or the appellate tribunal to wMch con- 
tested applications are referred. When the terms of a claim In a patent are 
dear and distinct, as they always shonid be, the patentée, In a suit brought 
upon the patent, Is bound by it * • * He can claim nothlng beyond It" 

In McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ot. Eep. 76, the 
rights of the patentée, under his claim and patent, are fuUy dis- 
cussed, and the doctrine well established that he is bound by the 
language there used, and recognized and granted in the letters pat> 
ent, and he is presumed to hâve abandoned the residue to the public. 

In this case there was no claim for a lock or locking device, but for 
an improvement in safes; and it wotild unquestionably be extending 
the terms of the patent to afford protection against infringement 
in the use of a lock omitting the principal élément mentioned in the 
spécifications and claim. We flnd that the allégations of the bill 
are not supported by the grant of the letters patent flled in support 
thereof, and the judgment of the court belovF must be afflrmed, with 
costs, and it is so ordered. 



FALK V. GAST LITHOGRAPH & BNGRAVING 00., Limited. 
(Circuit Court of Appeals, Second Circuit. February 7. 1893.) 

1. COPTBIGHT— HOW LOST— "PtrBl.ICATI0N. " 

The proprletor of a copyrlghted photograph may, wlthout loslng hls 
copyright, use a card containlng 100 miniature samples of différent copy- 
righted photographs whlch bas not the word "copyright" Impressed there- 
on, for Ûie sole purpose of enabUng dealers to glve orders. Such a use is 
not a publication, wlthln the meaning of the copyright laws. 
8. Baue — Infbingbmbnt. 

One who reproduces a copyrlghted photograph cannot escape llabll- 
Ity as an infrlnger by merely showlng that the copy whlch he reproduced 
dld not bear the notice of copyright when he purchased it, but he must 
also show that it bore no notice when it left the custody of the owner 
of the copyright 48 Fed. Rep. 262, afflrmed. 
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8. SAMB- InFRINGEMENT— ACCOUKTISG. 

The rigbt to an account of profits te Incident to th© right to an injune- 
tion, under Rev. St. § 4970, tu copyright cases. Belford v. Scribner, 
12 Sup. et. Eep. 734, 144 U. S. 488, foUowed. 
i. Tbial— Objections to Evidbnob— Waiveb. 

Défendant moved to strlke ont certain testimony "imlees the contract 
Is produced and offered In évidence." Snbsequently plaintiff, wlthout 
proving exécution, offered the contract, and défendant objected solely 
ou the ground of Incompetency and immaterlaUty. Hdd, that proof of 
exécution was •waived. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Suit by Benjamin J. Falk against the Qast Lithop-aph 
& Engraving Company for infringement of copyright. The circuit 
court gave compladnant a decree. 48 Fed Eep. 262. Défendant ap- 
peals. Afflnned. 

William B. Ellison and Charles C. Gill, for appellant 
Bowland Cox and Isaac N. Falk, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPIktAN, Circuit Judge. This is an appeal from a decree of the 
circuit court for the sou^em district of New York upon a biU in 
equity for the infringement of the complainant's copyright in a pho- 
tograph of Miss Julia Marlowe. The decree sustained the complain- 
ant's bUl, and directed an injunction and an accounting. The com- 
plainant was the author of the photograph in question, which is 
known by the title of "No. Ninety-Four of Julia Marlowe," and which, 
with about 100 other différent photographs of the same actress, was 
taken by the complainant under a contract with Miss Marlowe 
whereby he became proprietor of the varions photographs of her 
which he took. The contract was offered In évidence by the com- 
plainant on April 21, 1891. Its exécution was not proved. The 
défendant had moved on March 25, 1891, to strike out a certain 
clause of the complainant's testimony "unless the contract be subse- 
quently produced and offered in évidence." When it was offered, 
tiie défendant objected only upon the ground that the évidence was 
incompétent and immaterial. The admission of the contract is now 
objected to because its exécution was not proved. This objection 
was waived. 

The facts in regard to the originality of the photograph, its intel- 
lectuel production as the resuit of thought and conception on the 
part of the author, are substantially the same as those in the case 
of Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. Eep. 279, upon 
which the suprême court decided that the photograph which was 
the subject of that suit was an original work of art, and that exclu- 
sive rights were properly secured to its author by the statutes of 
the United States. The proper title of the photograph was deposited 
by the complainant, as proprietor, in the office of the librarian of 
congress, on September 17, 1888, and before publication. On De- 
cember 6, 1888, he delivered at the office of the librarian two printed 
copies of the photograph described in the title, and wliich were iden- 
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tical with the subject of this suit. The proof of identity, in addition 
to the proof afiEorded by the librarian's ordinary certiflcate of the de- 
posit, was fumished by the testimony of a witnesS who had inspected 
one copy, marked "No. 2," in the ofl3.ce of the librarian, 

The defendant's assignments of error are numerons, but it prtaci- 
pally relies upon the aUeged inability of the complainant to sustain 
the affirmative upon two questions of fact. Thèse are: (1) That 
the complainant, before the commencement of the suit, gave notice 
of his copyright by printing upon a visible portion of the several cop- 
ies thereof, which had then been published, the notice which the 
statute requires; and (2) that copies of the photograph were de- 
posited in the office ofthe librarian before the expiration of 10 days 
from the date of the publicatioiL 

The first question is the one upon which the défendant has offered 
the most substantial testimony. Upon each point it has introduced 
the testimony of a former employé of the complainant, which, for 
reasons abundantly disclosed in the record, is entirely discredited. 
Mr. Gray, the treasurer bf the défendant, testifles that he bought a 
copy of the photograph No. 94, which was subsequently reproduced 
by the défendant, with some modifications, in large lithographie f orm, 
for the use of a Philadelphia company, on a Saturday afternoon in 
Pebruary, 1889, at the store of one Eitzmann, whç was the principal 
retaU dealer in celebrity photographs in New York; that he bought 
other photographs at the same time, and that no. copyright notice ap- 
peared upon any of his purchases; and that he carefuUy examtaed 
each, bepause he knew the conséquences of an unlawful use of a 
copyriglïteà photograph. Mr. Medairy, the artist who made the 
sketch fronn which the lithograph was produced, testifles that the pho- 
tograph .did not jcontain the notice of copyright. The photograph 
which was thns purchased and used has been lost. 

The testimony of the artist, who, at the time he used the photo- 
graph, was making about 25 similar sketches per month for a period 
of a yeary and who is testifying from his recollection of this particular 
photograph, does not carry much weight with it. Much reliançe 
could be safely placed upon the testimony of Mr. Gray, but for the 
fact that in two affldavits — one to be used upon the motion for pre- 
lùninary injunction in this case, and one to be used in a Philadelphia 
case — ^he testified that he bought the photograph in his own office 
from some one of the dealers who called there almost daily to sell 
such goods, but whose name he did not remember. This discrepaney 
diminishes seriously the value to be placed upon his testimony. 
while its honesty is not questioned. Instances were produced of 
mistakes in the mounting of other copyrighted photographs in the 
complainant's gallery. The mistakes of importance were in cases 
where différent photographs of the same person, some copyrighted 
and others not copyrighted, had been mounted, and the proper dis- 
tinction in regard to the notice of copyright had not always been 
made by the work people in the mounting room. The testimony for 
the complainant is clear that spécial care was taken with the Mar- 
lowe photographs, by reason of the terms of the contract, and the 
fact that each separate photograph was copyrighted, and that only 
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one mîstake h,ad been known, which. was discovered before the pho- 
tograph went out of the complainant's establishment. The testi- 
mony satisfies us that ail the copies of No. 94, including the one 
which was purchaaed by Mr. Gray, left the shop of the complainant 
with the proper copyright notice properly inscribed upon the face 
of the substance upon which the same were mounted. If the proper 
statutpry notice of copyright was upon each copy as it left the con- 
trol and ownership of the proprietor of the copyright, he cannot be 
responsible for any changes which were afterwards improvidently 
made upon a particular copy before it came into the hands of the 
last purchaser. 

In January, 1889, the complainant sent around to the retail dealers 
an exhibition card or sheet containing copies, in very reduced size, of 
nearly 100 différent photographs of Julia Marlowe. From this card 
the dealers were to order the particular cabinet photographs which 
they desired to purchase. The card announced the fact that the 
photographs were copyrighted, but not in the language which the 
statute prescribes. The défendant claims that, by the circulation of 
this card, copies of photograph No. 94 were distributed which did not 
bear the required notice of copyright, and that consequently this suit 
cannot be maintained. Section 4962 requires a proprietor, as a pre- 
requisite to an action for the infringement of a copyright, to give no- 
tice thereof by inserting in the several copies of every édition pub- 
lished, on the title page, or the page immediately foUowing, if it be a 
book, or, if a photograph, by inscribing on some portion of the face or 
front thereof, or on the faces of the substance on which the same shall 
be mounted, the notice of copyright. This card or sheet of miniature 
copies of photographs for the inspection of dealers is not one of tlie 
published éditions of the photographs which it contained, within the 
meaning of the section. The statutes refer to a published édition, 
which is an édition offered to the public for sale or circulation. An 
exhibition of a card of miniature samples to the dealers alone, for the 
purpose of enabling them to give orders, is not a published édition, 
within the meaning of the statute. 

Upon the second point there is very little to cast doubt upon the 
positive testimony of the complainant's manager. Miss Marlowe 
sat for No. 94, and about 20 or 25 other photographs, during the lat- 
ter half of the month of September, 1888. They were numbered con- 
secutively, ending with No. 105. When the usual order for a dozen 
pictures is given, about two weeks generally elapses after the sitting 
before the photographs are delivered. Professional pictures, orders 
for which hâve not been given, are sometimes delayed, as they hâve 
to await the prior finishing of pictures which hâve been ordered. It 
is therefore difflcult to surmise when No. 94, and its associate num- 
bers, were, in the usual course of business, probably delivered. Miss 
Marlowe's testimony, that she saw photographs of herself, including 
No. 94, in an exhibition f rame, in Washington, on November 5th, and 
that she received some in the latter part of November in New York, is 
unreliable. Her knowledge of the fact that No. 94 was among the 
number which she saw or received is manifestly uncertain. If her 
testimony was eonvincing, we should be called upon to examine and 
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deeidé ^e question ôf làw^ whethèr an exhibition bf a photogpapli for 
tliè'ptai^tiéeonly of éxliibition, and not for sale, and the delirery of 
ph6t<igi!k0ë ièb xhe sitter in accordance witt the contract between ber 
and tbè author, but not for sale, constitutéd a publication. The only 
satisfaotory ëTidence is ihat, as soôn as the photographs known as 
"Nd. 94" were completéd, two copies werè sent to the librarian. Upon 
this State of facts, an examination of the proper conclusions of law 
from another set of facts becomes not ônly needless, but unprofitable 

The appellant claims that a decree for an accounting is erroneous, 
because the only pecuniary remedy which has been provided by 
statute for the author is an action at law for a forfaiture, and for p 
penalty. Section 4970 «onfers upon circuit courts the power, upon 
bill in equity, to grant injunctions to prevent the violation of rights 
secured by the laws respecting copyrights. "The right to an account 
of pl^Oâte is incident to the right to an injunction in copy and patent 
right Cases." Stevens r. Gladding, 17 How. 447; Belford v. Scribner, 
144 U. S. 488, 12 Sup. et. Eep. 734. 

Thé other assigmnents of errors do not caU for any comment The 
decree of the circuit court is aflarmed. 



AIKEN et al. v. SMITH. 
(Ctrcolt Court of Appeals, FUth Circuit. December 5, 1892.) 

No. 54. 

L ÂDUIBAIiTT — APPBAIj — PakTIES. 

An admirfilty appcal sbould be dismissed as to certain of the appellanta 
nrben there is nothlng in the record to show that they are prlvy to tho 
suit except a statement In thelr uuswom pétition for appeal that they ara 
owneis of interests In the vessel; but such dismlssal should not affect 
the appeal so far as proper parties thereto are concemed, the mlsjoinder 
not prejudlcing the appellee. 
2. Same. 

The master cf a llbeled vessel who entera a clalm stating that he Is the 
lawful baileo of the owner named ta the clalm, and who glves a release 
bond wlth surety, may alone appeal from the decree of the trial court 
and thereby brlng the whole case before the appellate court, though the 
owaer and surety both appear of record, and may joln In the appeal If they 
wish. Hardee v. WUson, 13 Sup. Ot Rep. 39, 146 U. S. 179, dlstin- 
gulshed. 

Appeal from the District CJourt of the United States for the East- 
em District of Louisiana. 

In Admiralty. Libel by Charles Smith against the steamboat 
Whisper. W. E. Barre, master, entered a claim stating that he was 
the lawful bailee of the owner, John F. Aiken, and executed a release 
bond with Bernard EL Menge as surety. A decree was rendered for 
libelant. Aiken, Barre, and Menge appeal, together with J. B. Woods 
and others, styling themselves "owners" of tiie steamboat On mo- 
tion to dismiss appeal. Oranted as to the latter défendants, 

John D. Grâce, for appellants. 
Richard De Gray, for appellee. 
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Before PABDEE and McOOEMIOB; Cîrcoit Jadges, and LOGEE. 
District Jaâg& 

PABDEE, Circuit Judge. This suit was instituted in the court 
below by a libel brought by appellee against tlie steamboat Whisper, 
and against ail persons interrening for tlxeir interest therein in a 
cause of subtraction of wages and damages, civil and maritime. Ad- 
miralty process having been issued and served, and the steamboat 
Whisper seized, the foUowing claim was entered: 

"And now cornes W. E, Barre, master, who on oath states that he Is master 
of thé steamboat Whisper, and that John T. Aiken la the managing owner 
thereof, and déponent is lawful ballee of the owners, and prays for the re- 
lease of the vessel on bond." 

Belease being ordered on the said claim, a release bond was given, 
signed by William E. Barre, master and bailee for owners of the 
steamboat Whisper, with Bernard H. Menge as surety. A sworn an- 
Bwer was flled in the cause by John P. Aiken, styling himself "claim- 
ftnt and managing owner of the steamboat Whisper." Upon the is- 
sues made by the libel and this answer, the cause was heard, and a 
decree rendered as foUows: 

"It Is therefore ordered, adjndged, and decreed that the llbelant, Charles 
Smltb, do hâve and recover from the steamboat Whisper the sum of flve 
himdred and six dollars and seventy-flve cents, as follows: $6.75, amount 
tendered by daimant for wages due; and $500, damages,— with légal interest 
from judlcial demand and costs of suit. And whereas sald steamboat Whisper 
was released from seizure and restored to her owner on givlng bond with 
William E. Barre, as mastor thereof and lawful ballee for the owner thereof, 
with John F. Aiken, as principal, and Bernard H. Menge, as surety, it is 
further adjudged and decreed that the sald William B. Barre, master and 
lawful ballee of the owner of the steamboat Whisper, principal, and Bernard 
H. Menge, as surety, be condemned in solldo to pay the foregolng Judgment, 
with interest at the rate of five per cent per annum from Judlcial demand, 
and costs of suit" 

From this decree an appeal was taken to this court by John F. 
Aiken, J. B. Woods, Thomas K. Voorheis, E. J. Comeaux, and Walter 
Comeaux, styling themselves "owners of the steamboat Whisper," 
and by Bernard H. Menge, surety on the bond for the release of said 
steamboat Whisper, and by William Barre, master and lawful bailee 
of said steamboat 

Appellee moves to dismiss as follows: 

"First As to ail appeUants, because daimant has taken Into the appeal 
heretn other parties than those who are parties to this suit, vlz. J. B. Woods, 
Thomas K. Voorheis, E. J. Comeaux, and Walter Comeaux, and has appealed 
jolntly with them. Second. And, tn case the above should be overruled, 
then he moves to dismiss the appeal heretn as to sald J. B. Woods, Thomas 
K. Voorheis, E. J. Comeaux, and Walter Comeaux, because nelther of them are 
parties to this cause, and there is no judgment against them or elther of them. 
Third. And, in case nelther of the above are allowed, then appellee movee t» 
dismlss said appeal as to John F. A1k«m, because there is no Judgment 
against him or tn bis favor." 

A person not a party nor privy to a judgment or decree cannot ap- 
peal therefrom. Ex parte Cutting, 94 U. S. 14; Guion v. Insurance 
Go., 109 U. S. 173, 3 Sup. Ot Eep. 108; ElweU v. Posdick, 134 Û, S. 
513, 10 Sup. et. Bep, 59& 
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It Is appareïit tà^at J. B; Wô'ôds, Thomais Kl Voorheis, E. J. Gom- 
eaux, and Walter Comeaux were not parties to the suit in tte court 
below; and th,ere is notliing ia the record to sl^ow that tliey are 
priyj*' to the said sui^ except that in the unswom pétition for ap 
peal thèy are styled "OTfners of thé steamboat Wiisper." Having jno 
right to join in the appeal, it foUows that as to the parties, named 
the appeal should be, dlsmissed. Sùch dismissal, howerer, ought not 
to affect the appeal ?iato the reina,iiiing appellants, as the jotader 
complained of has not prejudiced the appellee. 

The rule that, where there is a joint judgment against seyeral par- 
ties, ail nxust join in tlie appeal, or there must be a summons and sey- 
erance or equiyalent proceeding, (see Estis v. Trabuej 128 U. S. 230, 
9 Sup. et. Eep. 58,) is said by the suprême court in Owings v. Kin- 
cannon, 7 Pet. 399, to te based on the propriety, if not necessity, of 
brînging the whole cause before the court. In the case of Hardee v. 
Wilson, 146 U. S. 179, 13 Sup. Ct Rep. 39, (recently decided,) the same 
court says that there are two reasons for the rule: (1) That the suc- 
cessful party may be at liberty to proceed in the enforcement of his 
judgment or decree agàinst the parties who do not désire to hâve it 
reviewed; (2) that the appellate tribunal shall not be required to dé- 
cide a second or third time the same question on the same record. In 
the prient appeal, WUliam E. Barre is master of the steamboat 
Whisper, and lawful bailee thereof, representing ail the owners, and 
his appeal brings the whole cause to this court, and ho other parties 
appellant were necessary, John F. Aiken's interest appears of rec- 
ord, as does that of Bernard H. Menge. Both had a right to appeaJ, 
and their joinder with Barre does not préjudice appellee. 

The motion to dismiss the appeal should be granted as to J. B. 
Woods, Thomas K. Voorheis, E. J. Comeaux, and Walter Gomeaux, 
but overruled as to the other appellants, each party to pay his own 
costs on this motion; and it is so ordered. 



AIKEN et aL v. SMITH. 

(Circuit Court of Appeals, Flfth Circuit January 23, 1893.) 

No. 54. 

Mabteb and Servant — Oontbibutoby Ne oligbncb— Personal Injukies. 

The engine used lor holsting and lowerlng a boat's stage cotdd only 
move one way, and could not reverse. It was the duty of the faU tender 
to put proper tums of the fall or rope around the drum while It waa sta- 
tlonary, and then pay out or recelve the slack accordlng to the way the 
drum should tum. Thlnklng the engine was runntag the wrong way, he 
attempted to Urrow the tums off the drum whUe it was In motion, and 
was. injured. Hdd, that he was gullty of négligence, and the fact that the 
engineer was an hiexperlenced person did not contrlbute to the tnjury. 

Appeal from the District Court of the United States for the East- 
tm District of Loiiisiana. 

In Admiralty. label by Charles Smith against the steamboat 
Whisper, (John F, Aiken, claimant,) in a cause of subtraction of 
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wages, and damages, (^ItU and maritime. The district éburt ren- 
dered a decree in farbr ôf libelant. The claimant appeals. Be- 
versed. 

John D. Grâce, for appellant 
Bichard De Gray, for appellee. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge. The appellee, Charles Smith, exhibited 
his libel in the district court against the steamboat Whisper in a 
cause of subtraction of wages, and damages, civil and maritime, 
and therein claimed that, having lately been employed as a rousta- 
bout on said steamboat, he had been assigned against his will to act 
as fall tender in connection with the hbisting and lowering of the 
boat's stages, which were very large and heavy, and were and could 
only be operated by steam power and a steam engine; and at the 
same time the mate of the said steamboat, without previous notice, 
selected and designated a boy from 13 to 15 years of âge, and with- 
out expérience, to run said engine by which said stages were to be 
operated; and in the third article of the libel it was alleged — 

"ïhat wliile said steamboat was on said trlp going towards DonaJdsonvllle 
aforesaid at a poiiit In St. James Parish, at atiout 12 o'clock at night, she 
nndertook to make a landing, when libelant was ordered to go to the steam- 
boat's dnim, hanging under her boUer deck fonvard and abaft of the steps, 
80 as to lower tlie stage as the boat arrived at a bank; that, as she was at or 
near the shore, the flrst order was to lower the stage, which he did, having 
three turns of the fall around said drum, and the stage was lo'wered to a 
certain extent, and thereupon another order was given, and to ralse the stage, 
and your libelant at once put more tui-ns of the fall around the drum, that gaid 
stage uiight be raised by said steam engine; but that the boy in charge of 
the said engine, not being compétent and expericnced, and being unfit and 
incapable to discharge the duties of stage holster, started the engine in the 
opposite direction, whereby Ubelant was caught in said fall, and carrled partly 
around said dmm, and, bofore the same could be stopped, was left suspended 
in the air with his head downwards, and had the flrst and second ûnger of 
his right hand eut ofE between the said fall and said drum." 

For the injuries suffered, the libelant claimed the sum of $2,500, 
and, in addition thereto, the sum of $7.50 for wages. The claimant's 
answer, in substance, is to the effect that the libelant was hired as 
fall tender j that he was injured through his own fault and négli- 
gence, and without the fault of the steamboat Whisper or her own- 
ers; and that the amount due him for wages had been fully tendered 
to hlm and refused. On the hearing the district court found as a 
fact "that the injuries sustained by libelant while on board of the 
steamboat Whisper, and employed thereon as a mariner, resulting 
in a contusion of the thumb, index, and middle Angers of the right 
hand of said libelant, and the subséquent amputation of the said 
index and middle ûngers, were caused through the fault and négli- 
gence and want of proper care of those in charge of the navigation 
of said steamboat Whisper," and thereupon ordered and decreed that 
the libelant should hâve and recover from the steamboat Whisper 
■ttie Bum of f 506.75, as follows: f6.75, amount tendered by claimant 
v.54F.no.5 — ^57 
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for wages due, asd |500 damages, with légal interest from judicial 
demand, and costs pf suit The claimant, having taken an appeal 
to this court, makes 11 assigoments of errer, amounting, in sub- 
stance, to a complaint that the flnding of the district court is againat 
the évidence. 

Taking the case as stated in the libel, it is by no means clear that 
the libelant did not contribute by bis own négligence to the injuries 
he receiTed. His duty as fall tender was to put proper tums of the 
fall around the drum whUe it was stationary, and tixen pay ont or 
receive the slack of the rope according to the way the drum should 
turn. In perfonning thia duty, it is difflcult to imderstand how 
the fall tender could be caught in the faU and carried partly around 
the drum, whichever way it might turn, unless he was négligent 
either in handling the rope or in the position which he occupied. 
Howeyer this may be, his own évidence clearly shows that he was 
guilty of négligence at the time he received his injury. Letting alone 
the conûict generally apparent in his évidence, he fuUy admits on 
examination that, at the time he was injured, he was trying to 
throw the turns of the fall off from the drum while it was in mo- 
tion: 

"Question. If you had aot attempted to change the rope on the drum, and 
let that rope run out, would you hâve been caught? Answer. I can't tell you 
ahout that After the boat or by the boat sprhiglng, that made the full welght 
of the stage on me, and he numing the wrong way. Q. That Is not an an- 
swer to my question. I asked you very plainly, If you had not attempted to 
change the rope on that drum, and let it run out, would you hâve beén caught? 
A. Oh, yes. • • * Q. Why dld you take the rope off the drum? A. I hol- 
lowed to the boy to reverse the engine. He ran the nigger englne the 
other way and let the stage down. He ran It backward. Q. And 
you tried to throw the tums oft the drum? A. I got one of them 
ofl; Q. You trled to throw It oft? A. One turn. Q. Did you not try 
to turh au of them off? A. No, sir. Q. What was your reason for throw- 
Ing one off? Q. Because I thought as the englne was nmnlng the wrong way, 
and that was to glve hlm a chance to reverse it. * • *. Q. So that when 
they ran the englne this wrong way, notwlthstanding that fact. If you had let 
that rope alone, you would not get your hand caught in trying to throw the 
rope ofl the drum? A. One tum I threw off. Q. Dld you not want to throw 
them ail off? A. No, sir. Q. Why did you want to throw one ofl, and not 
ail? A. Because I thought I had one too much." 

The évidence shows, and the libelant substantially admits, that 
the complaint in the libel that libelant was desigriated against his 
will to act as fall tender is not true, and that in fact he was hired 
expressly for the pujrpose of acting as fall tender. 

Wedo not agrée with the flnding of the district court that négli- 
gence on the part of those in charge of the navigation of the steam- 
boat Whisper caused the injury suffered by libelant. The évidence 
does show that a boy somewhere between the âges of 13 and 
18 was employed to run the nigger engine used in hoisting the stages 
at varions landings on the trip, and leaves it in doubt as to whether 
liie boy so in charge of such en^e was fuUy compétent or not to 
generally manage the same. At the same time the évidence clearly 
âiows that the maimer in which the engine was handled did not con- 
tribute to the libelant's injury. Four intelligent witnesses, appar- 
entiy witiiout any other interest than that arising from being em- 
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ployed on thé steamboat, and wàose personal conduct in regard to 
the affair was in no wise blâmable, testify that at tbe partictilar 
time the libelant was injured, and as generally the custoni on board 
the boat when on a voyage, a wooden block was inserted and fas- 
tended in the slide in which moves the lever which opérâtes the nig- 
ger engine, in such a way that the engine could only run one way, 
and could not be reversed. The witnesses testifying to this were the 
ûrst mate, second mate, watchman, and captain of the watch, and 
there are two clrcumstances that corroborate their testimony, — one 
that the libelaht was taking the fali off the drum at the time of in- 
juiy, which wonld hâve been unnecessary if the engine had been ré- 
versible; and the other that a call was made to reverse the engine 
to release libelant from the drmn, and the little boy said: "You can't 
do it There's a stick in it." The only évidence to the contrary is 
that of libelant's partner, who testifies to the custom, but dénies that 
the block was there on that particular occasion. If the wooden 
block or chock was in its place, then it made no différence whether 
the boy in charge of the nigger engine was compétent, so far as in- 
jury could resuit to the libelant, for the boy could only run the en- 
gine one way; and whether it properly operated to hoist or lower the 
stage, and, in so doîng, take in or pay out the slack of the rope, 
woïdd dépend entirely upon whether the turns were properly put 
around the drum; and that was entirely the business of the fall 
tender. 

The whole évidence in the case satisfies us that the libelant con- 
tributed to his own in jury, and does not satisfy us that the steam- 
boat or her owners were guilty of any fault which contributed to 
said injury, A decree against them for damages could only be on 
the ground that they had employed an improper person to run the 
nigger engine, and while this improper person was running such en- 
gine the libelant was hurt The amount due to the libelant for 
wages was offered to him before suit was brought, but was re- 
fused. In the claimant's answer the tender was renewed, but no 
légal tender of amount due, with costs to date thereof, bas been 
made. The decree appealed from should be reversed, and the case 
remanded, with instructions to the district court to enter a decree 
for the libelant for the smn of $6.75, and costs in that court, the 
costs of this court and of appeal to be paid by libelant; and it is so 
ordered. 



THE CURLBW. 

FRANKLIN CONSOLIDATED GOAL 00. y. THB OURLBW. 

(District Court, S. D. New York. July 9, 1892.) 

Mabitimb Libns— Supplies— Personal Crédit op Chabtbbkrs. 

Wlien the libelant siipplled coal at Baltimore (or the Britlsh ship Ourlew, 
to the charterers, V'ho were her owners pro hac vice, at their place of reA- 
dence, and wlthout any référence to the shlp as securlty, charglng the 
charterers Indlvldually on their books, and maklng no clalm against the ves- 
sel until after tho chaxteren' failure, hdd, that the supplies were fumlshed 



900 FEDERAL EEPOETER, Vol. 54. 

on the persona] crédit of the charterers, not on the crédit of thc vessel, 
and a llbel agalnst the veesel for the value of snch supplies should be 
dlsmlssed. ' ' 

In Admlralty. libel by the Franklin Consolidated Coal Company 
against the steamer Curlew for supplies. libel dismissed. 

J. Adriance Budi, for libelants. 

Butler, StiUman & Hubbard, for claimants. 

BROWN, District Judge. The eupplies in this case were fur- 
nished at Baltimore. At the time they were furnished, the steamer 
was ander a charter to Henry Bros. & Go., who were well-known rés- 
ident merchants of that city. The tenus of the charter were almost 
identical with those in the case of The India, 14 Fed. Eep. 476, af- 
firmed 16 Fed. Rep. 262; and liiey amounted, therefore, to a de- 
mise of the ship, constituting the charterers owners pro hac vice. 
See, also, The Bombay, 38 Fed. Rep. i512. The dealings of the libel- 
ants were with the chartCTers in person, at their place of résidence, 
and without any référence to the ship as security for the supplies. 
They. were presumably furnished, therefore, upon the personal 
crédit of the charterers. The latter had no right to charge the 
ship, and evidently had no intention to do so. There was nothing 
that authorized the libelants to suppose the ship was intended to 
be, charged, or that thçy had any right to charge the ship. In fact 
they did not charge her. Upon their books, as well as in the bills 
rendered, Henry Bros. & Co. alone were charged individually. For 
the flrst portion of the bill a note was taken, and no claim was made 
upon the vessel until after Henry Bros. & Co. had failed. 

It ÎB évident that in this case both in law, as weU as in fact, the 
supplies were furnished upon the personal crédit of the charterers. 
The matter has been so frequently discussed in adjudicated cases, 
that nothing further need be said. See The Aeronaut, 36 Fed. Rep. 
497; The Stroma, 41 Fed. Rep. 599, affirmed, 53 Fed. Rep. 281; The 
Samuel Marshall, 54 Fed. Rep. 396. The libelants were chargeable 
with notice of the relations of Henry Bros. & Co. to the ship. 
They knev that the ârm was in business in Baltimore. Any tn- 
quiry wojild hâve shown that they were charterers. If they made 
no inquiry, they took the risk of the fact They could not hâve 
Bupposed tiie ârm to be officers of the ship; and if they did not 
mean to deal with them as ownera, or on their personal crédit, it 
was their duty to inquire what the connection of the firm with the 
Tessel was. Stephenson v. Francis, 21 Fed. Rep. 715, 921. The 
Samuel Marshall, 49 Fed. Rep. 754, and cases therein cited- 

The libel is dismissed, with costs. 
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THE WELLINGTON. 

WOOD et aL v. THE WELLINGTON. 

LEWIS et al. T. SAMB. 

(District Court, N. D. Callfomia. Mardi 17, 1893.) 

Nos. 10,516, 10,52a 

1. Saltagh — Compensation— Priob Awabd. 

The power of an admiralty court to award salvage should be exerclsed 
with great care, and, where a large award has been made to the master of 
the salving vessel for a highly merltorions service, an addltlonal award to 
the mate or other persoDs, for substantiaUy the same sei-vice, should not be 
thereafter made; such persons havhig remained sUent whUe the master 
was prosecuting hls llbel, although, If they had been parties to the former 
action, a différent distribution mlght hâve been made. 

8. Samb— Distribution— Dblat in Bringing Suit. 

When no gross sum has been flxed as an award to the offlcers and men 
of a salving vessel, the respective rates of wages are not necessarlly a just 
measure of the awards to be made to certain salvors, who fall t» sue 
untU others hâve recovered thelr compensation. 

In Admiralty. Libels by I. W. Wood and others and John Lewis 
and Louis O. Eckles against the British steamer Wellington, etc., 
(Joan O. Dunsmuir, claimant,) for salvage. A statement of the facts 
of the case will be found in The Wellington, 52 Fed. Eep. 605. Decree 
for libelants. 

H. W. Hutton and Walter G. Holmes, for libelants Wood and 
others. 
Beverly L. Hodghead, for Lewis and Eckles. 
Andros & Frank, for claimant. 

MOEEOW, District Judge. A salvage service was rendered by 
the steamer San Pedro to the steamer Wellington November 3, 1891. 
The owner of the Wellington voluntarUy paid to the owners of the 
San Pedro $10,000 for this service; but as no provision was made 
for the compensation of the oflEicers and crew of the San Pedro for 
their services, either out of this sum or otherwise, William Kobert- 
teon and nine of the crew flled a libel in this court July 13, 1892, 
against the steamer Wellington, claiming such compensation, and 
on August 1, 1892, Charles H. Hewitt, the master of the San Pedro, 
flled a separate libel against the salved vessel, claiming to hâve 
rendered services of a highly meritorious character in his capacity 
as master of the San Pedro. The two libels were Consolidated and 
heard October 4, 5, and 6, 1892. The case was taken under advise- 
ment, and on October 20, 1892, a decree was entered in favor of 
Capt Hewitt for |2,500, and in favor of the other libelants for $100 
each. 52 Fed. Eep. 605. The officers and members of the San 
Pedro numbered 40 persons at the time of the salvage service. Jan- 
uary 6, 1893, or 14 months after the service, and 2 months after the 
decree in favor of the flrst libelants, L W. Wood, chief engineer, 
Therold Stein, second assistant engineer, Thomas Cleary, third as- 
sistant engineer, and seven seamen, joined in a libel, claiming «al- 
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vage compensation; and on January 23, 1893, Jolin Lewis, the flrst 
mate, and Louis O. Eckles, second liiaie, filed tlieir libel, claiming 
like compensation for tlieir services on the occasion in question. 

The amount of compensation to be awarded to thèse libelants i* 
the question now submitted to the court; and it ia urged, in favor 
of a libéral a.llowance tp the two mates and the three engineers, that 
their services, like those of the master, were highly meritorious, and 
that their compensation should be on the same scale as the award 
made to the master. Indeed, it Is claimed that the flrst mate waa 
the real hero of the occasion, and that but for his conduct the Wel- 
lington might hâve been lost. The testimony in support of thia 
claim is to the effect that after the steel hawser parted the master 
of the San Pedro shouted to the master of the Wellington that he 
would try him again the next moming; that the flrst mate of the 
San Pedro interposed, and suggested that the effort should be made 
at once; whereupon the 14-inch maniUa hawser was brought up from 
the hold of the San Pedro, and after some skillful work was made 
fast to the Wellington. 

In the former case the court took into considération the fact that 
the owner of the Wellington had voluntarily paid to the owners of 
the San Pedro the sum of $10,000 for the towage service of that ves- 
sel, and in viewing that transaction the court was of the opinion 
that the amount so paid was in accordance with the principles recog- 
nized by the courts in niaking salvage awards. The San Pedro waa 
a powerful vessel, properly equipped for a towage service. The 
Norwegian steamer Marie had attempted to tow the Wellington 
the day before, and failed. The difficulty with her was a lack of 
proper equipment. She did not hâve a hawser of sufficient strength 
to stand the towage strain. If I remember correctly, ftve towlines 
parted before she gave.up the effort, and abandoned the Wellington 
to her fate. It appeared to be a fortunate circumstance that the 
San Pedro was equipped with & new lé-inch manilla hawser, The 
rescue of the Wellington was undoubtedly largely due to that fact; 
and, had the court been called upon to make an award for the serv- 
ice rendered by the San Pedro, it would hâve had in view, not only 
the actual service rendered, but the encouragement that a libéral 
allowance would give to owners to so equip their vessels that they 
might be always ready to render a towage service under sueh cir- 
cumstances. But, in considering the claim of the master of the 
San Pedro for a salvage compensation, his skiU and courage as an 
offlcer were recognized as important factors in the service. There 
is no heroism in the power or opération of a steam engine, or in the 
strength of a ship's hawser. Tliese agencies must be operated and 
directed by human intelligence to be effective. This intelligence 
was possssea by Capt. Hewitt, to an eminent degree, and it appeared 
from the évidence that he was sufaeiently brave and skillful to be 
master of the situation. It is said now, in disparagement of hia 
service, that he is 70 yeàrs of âge; but how does that fact, if it be 
a fact, discrédit his superior ability, as an officer, to direct the n^ove- 
ments of his véssel on this occasion? His long expérience would 
rather commend the soundness of his judgment in such an emer- 
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gency, and I am inclined to think that Ms famîliarîty with danger- 
ous situations enabled him to secure the disabled steamer in the 
gale that was then prevailing. The testimony is conflicting as to 
what occurred immediately after the parting of the steel cable, but 
I see no suffîcient reason in the évidence now before the court to de- 
part from my former opinion as to the value of Capt Hewitt's serv- 
ices; but, if I did, it is now beyond the power of the court to re- 
vise that judgment. Perhaps, if the libelants in the présent case 
had been parties to the former action, a différent distribution of the 
award might hâve been made; but they stood by, and allowed the 
master to prove Ms superior services, without objection, and without 
making a claim for themselves. The court was theref ore justified 
in assuming that his claim was not questioned by àny of the other 
oflScers or crew, but was admitted to be true. The power of the admi- 
ralty court to award for a salvage service is an exceptional power, 
to be exercised with great care, and in view of ail the circumstances 
of the case. It would, therefore, manifestly be an abuse of that 
power to award to one claimant a large compensation for some sup- 
posed meritorious salvage service, and then, upon a subséquent 
libel being filed by another claimant, to make an additional award 
to him for the same, or substantially the same, service. In every 
case the court should carefuUy look into ail the détails, and, consid- 
erinsr the relation each claimant bears to the service, flx the whole 
amount for which the salved vessel is to be made liable. I do not 
mean to say that a subséquent libelant might not show good cause 
for delay in asserting a particularly meritorious claim, but the testi- 
mony now before the court does not présent such a case. It is 
said that the mates hâve been absent from the jurisdiction, but this 
is not a suffîcient excuse for their silence for more than a year They 
could hâve presented their claims without coming personally into 
court. In fact, the mate has pursued that course in presenting 
his présent claim, and had his testimony taken by déposition. 

It is urged, further, that the libelants should be awarded a sum 
in proportion to the wages they were receiving on board the San 
Pedro. It is true that courts sometimes resort to the rate of wages 
paid to the officers and the crew of the salving vessel for the purpose 
of determining a faîr and équitable proportion of the award for each 
claimant, but this is not an established rule for every case. In the 
case of A Lot of Whalebone, 51 Fed. Eep. 916, this court made dis- 
tribution of the salvage award to the officers and crew of the salv- 
ing vessel in accordance with the terms of the agreement between 
the officers and men and the owners of the vessel as to the individ- 
ual share each should hâve in the proceeds of the voyage. The na- 
ture of the services performed in that case was a reason for adopt- 
ing this method of distribution. In the case of The Sirius, 53 Ped. 
Eep. 611, the court afflrmed a contract for a salvage service, and aft- 
erwards the libelant and interveners in the case asked the court 
to make a distribution of this amount among the claimants. Hère 
again the court considered the circumstances of the case, and award- 
ed a portion of the sum to the officers and crew of the vessel accord- 
ing to their relations to the service perforlned, their extra work, and 
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their regiilar wages. In botli 6f thèse cases ail the daimants were 
m court, a gross STim had been flxed for the whole salrage service, 
and the circumstances favored the method for making distribution 
àmong the several claimants. In the case at bar the effort is to 
tnduce the court to proceed the reverse way, and, havlng determined 
that the master was entitled to a certain libéral compensation, it 
issurged that the mates and engineers should be compensated on the 
same libéral scale, and in proportion to their wages; but the cir- 
cûni&tances of the présent case do not justify such an award, and, 
besides, this method of procédure, once established, would inevitably 
lead to clalms for salvage services being presented in succession by 
individuals, the most meritorious flrst, so as to secure the largest 
possible scale of compensation, by v^hich others, to follow, might be 
deteranined. This would clearly be unjust, not only in the en- 
couragement it would give for a multiplicity of suits, but in the pro- 
motion of false and exaggerated claims. 

In the former case I awarded $100 to each member of the crew 
who had presented his claim, and I am informed that the owner of 
the Wellington haa settled with fourteen others of the crew on that 
basis. I wUl accordingly direct that a decree be entered in favor 
of the présent libelants for the sum of $100 each. 



THE WILLIAM ORR. 

THE MAGGIB S. ROBINSON. 

(District Court, N. D. New York. March 16, 1893.) 

1. Collision— TuGs and Tcws— Absbncb oï' Helmsman. 

The absence from his post of the helmsman of a canal boat tn a tow 
does not render the boat at fault for a collision which the helrnsman could 
hâve done nothtng tO prevent if he had been at hls> post 

i. Same— Passinq in Narkow Channbl. 

The tug O., with tow, bound up the Hudson river, met the tug C, with 
tow, coming down, about a mile beloV the Troy bridge. In a narrow chan- 
nel, with slow cnrrent, and on a clear day. Each tug in passing hugged 
the shore as closely as prudent navigation would permit, but the tug R., 
with tow, foUowing the C, attempted to pass between the O. and the C, 
and coUlded with the O.'s tow. BeTd, that the R. waa in fault In attempt- 
ing to 'pass. 

B. Same— Stoppinq — Changing Course. 

Just before the collision the O. stopped, backed, and took In 250 feet ot 
hawser; then, seelng that a collision was imminent, started ahead. The 
O. also changed her course after passing the R., thus drawlng her tow 
towards that of the R. in midstream. Beld, that the O. was also in 
fault 

In Admiralty. Libel by the owners of the canal boat W. H. 
Matthews against the steam tugs William Orr and Maggie S. Eobin- 
Bon for collision. Decree for libelants. 

J. A. Hyland, for libelants. 
G-. B. Wellington, for The Orr. 
0. B. Hudson, for The Eobinson. 
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COXE, District Judge. The libelants, as owners of the canal boat 
W. H. Matthews, bring this action against the steam tugs Orr and 
Eobinson to recover damages for a collision which was caused by 
the alleged négligence of both of the tugs. On the moming of 
July 26, 1890, the Matthews was being towed by the Orr from 
Albany to Troy. There were four beats in the tow, tailed one 
behind the other. The Matthews was the last, and was about 900 
feet behind the tug. She was unloaded. When the Orr had 
reached a point about a mUe below the Troy bridge where the river 
is about 500 feet wide she met the Eobinson coming down the river 
with flve canal boats in tow, arranged in two tiers, there being three 
in the flrst and two in the second tier. In passing each other the 
starboard boat of the Kobinson's forward tier struck the boat 
immediately ahead of the Matthews, causing the bow of the latter 
to be deflected to starboard, thus producing a collision between her 
and the said boat of the Eobinson's tow. The bow of the Matthews 
was injured considerably, the repairs costing $95.21. She was de- 
layed nine days, A reasonable allowance for demuirage is |8 per 
day, or $72 in the aggregate. The entire damage occasioned by the 
coUision is $167.21. No fault is imputed to the canal boat except 
that the helmsman was not on duty at the moment of the collision. 
The testimony for the libelants tends to show that be was at the 
helm, which he had put hard astarboard, and that nothing more 
could bave been done by the canal boat to avoid the accident. It 
is, however, unnecessary to décide this question of fact, as the court 
is convinced that nothing the helmsman could hâve done would hâve 
prevented the collision. 

The canal boat being free from fault, the question for the court 
to détermine is whether it was the négligence of one or both of the 
tugs which caused the accident. There was just ahead of the 
Eobinson aaother tug, — ^the Crandall, — with a tow of seven canal 
boats arranged in two tiers, there being four in the first and three 
in the second tier. A fourth tug, — the Itfanny, — with her tow, was 
going up the river. The day was clear and the approaching boats 
could easily see each other when half a mile, or more, away. The 
current in the river at this season of the year is slow, not being 
over two and a half miles an hour, but there was an ebb tide run- 
ning. The first signal came from the Orr indicating that she 
wished to go to the left. This signal was assented to by the Eob- 
inson and the Crandall. The Crandall had started ahead of the 
Eobinson, but the latter had overtaken her and at the time of the 
collision was either lapping the Crandall's second tier or was pass- 
ing to the west of the Crandall and her tow. At ail events there 
is no dispute that at the time of the collision the course of the 
Eobinson lay between the courses of the other tugs. The évidence 
further establishes the fact that the channel is considerably nar- 
rower than the river and that the Orr was as near the west bank 
and the Crandall the east bank as prudent navigation permîtted. 
The Eobinson was manifestly in fault for attempting to pass the 
Crandall at this point The Crandall started some 20 minutes 
ahead of the Eobinson but had a much heavier tow than the Eob- 
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inson. The latter, long before the accident and vrheii the boats 
were nearly a mile apart saw, or might haTe seeai, the exact situa- 
tion. Her duty to keepbebind the Crandall was clear. It was 
a grave f ault for her, in such circumstances, to crowd into a nar- 
row channél between two passing tows when she could just as 
well hâve kept in the wake of the Crandall's tow. By taking the 
course she did she put the Orr into what the counsel for the Eobin- 
son aptly tenus "a pocket." The Orr was not in fault for taldng the 
west side of the channel. Her proposition to go to the left was 
agreed to by ail. 

Was she négligent in other respects? The court has read the 
testimony, and some portions of it several times, to reconcile, if 
possible, tiie contradictions and confusion which exist upon several 
material points. The court is unable, however, to reach a satis- 
factory conclusion as to the width of the channel at the point of col- 
lision; the position of the sand barge with référence to the same 
point; whether the Orr was ahead of the Manny or vice versa; 
whether tlie Crandall was in the center or on the eastem side of the 
channel; whether the Eobinson was abreast of the Orandall'a 
tow or was just lapping the last tier, and many other considéra- 
tions which are important factors in determining the question of 
négligence as to the Orr. The testimony of the master of the Orr 
is not altogether clear, but there appears to be no doubt that when 
he was on the extrême western edge of the channel, just previous 
to the collision, he stopped, backed up and took in some 250 feet of 
hawser. Directly thereaftér he saw that the "double-header" in his 
tow was going ahead and was about to hit the Eobinson's tow, 
when he straightened up, pulled the boats clear, and started on 
again, the collision occurring almost immediately. It would seem 
that at such a time and in such an extremity this was a most haz- 
ardous maneuver, and that it may hâve contributed to the accident. 
Furthermore, the testimony indicates that after the tugs had passed, 
the Orr changed her course towards the center of the river, thus 
drawing her tow directly towards the tow of the Eobinson. This 
unquestionably was unskUlful seamanship. There is some évi- 
dence that it was necessary to avoid grounding, but the court 
is satisfled that it was an unwise proceeding. The impression pro- 
duced by ail the évidence is that the Orr was placed in a dangerous 
position, chiefly through the négligence of the Eobinson, but that 
once there her own unskUlful seamanship contributed to the disaster 
which befel the libelants' beat. It foUows that the libelants are 
entitled to a decree against both tuga for $167.21, with interest 
thereon from August 4, 1890, and costs. 
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THB J. B. TRUDEAU. 

NEW ORLEANS & A. PAOKET CO. et al. V. PICKLBa 

PICKLES y. NEW ORLEANS & A. PACKBT 00. et aL 

(Circuit Court of Appeals, Fifth Circuit January 16, 1893.) 

No. 51. 

1. COLIiISION— BOAT AT PlBB— ViS MaJOR— EVIDENCE. 

A steamer deseending the Mississippi, In trying to make a landing at 
the foot of Canal street, New Orléans, at 2:30 A. M., colllded wlth and suni 
a tug lylng at her wharf. It was the custom of prudent navigators at- 
tempting to mali^e a landing at that point to pass below it before tuming 
towards the shore, in order to avold a well-known and dangerous eddy. 
The steamer dld not do so, and set up in défense the fact that she, without 
fault, had become unmanageable just before the collision by havlng her 
rudder clogged by some floating obstruction, the only évidence of whlch 
was the confllcting and uncertain testimony of the pUot, who made no 
complatnt of any obstruction unlU after the collision. Held, that a case of 
vis major was not proved, and that the steamer was at fault. 48 Fed. Rep. 
847, affirmed. 

2. Same— Measobe of Damages. 

Although no fixed rule of déprédation from first cost can be adopted as 
a' safe measure of the value of steamboats, and the appeUate court con- 
eiders a better method of valuation to be the expense of replacing the lost 
vessel, aUowlng about one third new for old, yet, where the trial judge 
in his opinion adopts a rule of 10 per cent dépréciation per annum, the 
amount of damages based thereon should not be Increased on appeaL 

3. AdMIRALTT — Pl/BADISTG— AmBNDMBNT. 

\Vhere the libel for collision makes no prayer for interest on the amount 
awarded, such prayer may be made under admlralty rule 24, by an amend- 
ed libel âled after ail the issues except the amount of damages hâve been 
determined. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

In Admiralty. Libel by Thomas Pickles against the steamboat 
J. E. Trudeau, A. P. Trousdale, master, her tackle, etc. The New 
Orléans & Atchafalaya Pacliet Company, claimant and owner, inter- 
vened, and obtained a release on bond, of W. G. Coyle, R. W. Wilmot, 
and J. H. Menge, sureties. A decree was rendered for libelant 48 
Fed. Eep. 847. Both parties appeal. AfQrmed. 

J. P. Homor and Guy M. Hornor, for New Orléans & A. Packet Co. 
James McConnell and Frank N. Butler, for Pickles. 

Before PARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge. Thomas Pickles exhlbited his libel in 
the district court of the United States for the eastem district of Lou- 
isiana against the steamboat J. E. Trudeau, A. P. Trousdale, master, 
her tackle, apparel, and fumiture, and against ail persons lawfully 
intervening for their interest in said vessel, in a cause of collision, 
civil and maritime; and his cause of action was fully set fortà in the 
second and tliird articles of his libel, as foUows: 
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"(2) That on the momlng of the 30th day of January, 1890, at about the 
hour of 2:30 A. M., and whlle lylng and moored at the wharf In this clty at 
the f cet of Canal street, on the Mississippi river, and was staunch and strong, 
and properly equlpped to enable sald tug to engage In the trade aforesaid, 
the sald steamboat J. B. Trudeau, on her way from the upper coast and down 
the rlvei-s Mississippi and Atchafalaya, In whlch sald steamboat was then en- 
gaged, and whlle sald steamboat was near the sald tug, the sald steamboat did 
run into your llbelant's said tug with great violence and force, causlng sald tug 
to sink then and there; m conséquence thereof said tug became a total loss 
to your llbelant; and that the stnlûng of said tug was caused by want of care, 
skUl. and diligence upon the part of the offlcers and crew of sald steamboat 
J. 13. Trudeau, and was solely due to the fault and negUgence of the officers 
and çrew of sald steamboat. 

"(3), That, by the sinkmg of said steam tug .Tosle, llbelant bas sustamed a 
loss amounting to the sum of six thousand dollars." 

The New Orléans & Atchafalaya Packet Cîompany, claimant and 
owner of the said steamboat J. E. Trudeau, intervened, and obtained 
a release of the same on bond in the sum of $6,000, and thereupon 
filed its answer, the material part of which is as follows: 

''That, as to the matters and thlngs set forth In the second article of said 
Ubel, the same are not whoUy true, as aUeged, but the truth and fact is and 
was that on the momlng of the 31st day of January, 1890, the said steamer 
J. B. Trudeau, belng on a voyage to the clty of New Orléans, In the Mississippi 
river, was descendlng sald river and approachhig New Orléans, as she usually 
did, on her regular weekly trips, and was approachlng her landlng just below 
Canal street, in the clty of New Orléans, In her usual manner, and at a very 
ordlnary rate of Speed, and was duly manned and equlpped, as requlred by 
làw, wlth a sufflclent crew and offlcers, a compétent pUot and captain, the 
whole crew belng on deck and on watch, and in thelr respective stations, 
when suddenly a log or some obstruction of that character got caught in the 
rudder of said steamboat J. B. Trudeau, and so blocked it that it became 
unmanageable, and the wheel could not be moved either one way or the other; 
that tiie pUot of the said steamboat Immedlately, upon percelvmg this, rang 
the bell, and gave the order to stop and back said steamboat, and her engines 
were accordingly and immedlately stopped and backed, but sald steamboat 
was_rendered imcontroUable by the accident to her rudder, as aforesaid, and 
was" caught in the eddy which exista in the Mississippi river at and above the 
landlng place of said steamer, and whlle said steamer was thus uncontroUable, 
by the efÇect of the force which shc then had, and could not be checked, 
and by reason of said eddy, said steamboat J. E. Trudeau was unavoidably 
run upon sald ferryboat Josle, and colllded wlth her; that the sald collision 
was the resuit of unavoldable and uncontroUable accident, which could not 
hâve been avolded by any act of the master or crew of said steamboat J. E. 
Trudeau, and that sald accident was not caused by any want of care, skUl, 
Eind diligence upon the part of the offlcers and crew of said steamboat J. 
E. Trudeau, but was solely due to said imavoldable accident; that ail the 
macMnery Of sald steamer J. E. Trudeau,- Includlng her steering gear, was in 
chorough good order, and she was provided with ail the known appUances 
necessary for her own safety and for her proper navigation; that, as to the 
haatters and thlngs contatned in the third article of said libel, claimant 
answers and says that the same are not true, and the damages aUeged are 
greatly exaggerated." 

Af ter the taking of much évidence, the district court, on final hear- 
ing, adjudged the steamboat J. E. Trudeau in fault, and ordered a 
référence to the commissioner to report the damages. Thereaf ter the 
commissioner reported the amount of damages in the sum of $6,000. 
Opposition was made to the said commissioner's report as excessive, 
and praying that the amount found by the commissioner should be 
reduced to the sum of $1,680. Pending the hearing on the opposition 
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to the commissîoner's report, the lîbelant, under a raie witt notice, 
obtained leave from the court to flle a supplemental libel, claiming 
interest at the rate of 5 per centum per anmim from the time of the 
collision until paid, on whatsocTer sum shall be allowed in the cause 
as the amount of loss sustained by libelant. On the same day the 
supplemental libel was allowed, the case came on to be heard on the 
report of the commissioner as to the damages sustained by libelant 
in the loss of the steam ferryboat Josie; and the court, considering 
the same, fixed the value of the steam ferryboat, at the date of her 
loss as aforesaid, at the sum of $3,950, and thereupon rendered judg- 
ment condemning the New Orléans & Atchafalaya Packet Company 
and W. G. Coyle, E. W. Wilmot, and J. H. Menge, as sureties on the 
release bond, in the sum of $3,950, with interest at the rate of 5 per 
centum per annum from the 31st of January, 1890, till paid, and costs 
of suit. From this decree claimant appealed to this court, assign- 
ing errors as foUows: 

"(1) That the Judge of the district court erred In grantlng a new trial to the 
libelant after havlng declded the case on ail Its points In favor of the 
tlalmants. 

"(2) That the judge of the said district court erred In sustaining the libel of 
libelant, and awarding damages against clalmants. 

"(3) That the Judge of the district court erred In decldlng that the welght 
of eyidenco showed that, opposite and above the point of landtag whlch the 
Trudeau was endeavoring to make, there was a large and powerful eddy, 
well known to the navlgators of the Mississippi river, and that the usual 
prudent course of descendlng boats, deslring to make a landlng at this point, 
was to kenp outside of the eddy, i. e. further towards the Alglers slde of the 
eddy, a llttle below the point of landlng, and Ihen tum and proceed to the 
landing, out of the eddy, a little up stream. 

"(4) That the judge of the district court erred in holding that there was a 
prépondérance of testimony, and that the reasoning tended to show this 
mode of proceedlng as being the safe and proper mode. 

"(5) That the judge of the district court erred in holding that had the 
Trudeau kept outside of the eddy, and kept on to a point below Canal street, 
fSo that her tumlng would hâve been without the eddy, and her motion towards 
her landlng would hâve been a little up stream, though her helm being in- 
capable of governing the motion of the vessel, the vesscl mlght neverthelesa 
hâve been made simply by its révolutions to hâve prevented the Trudeau from 
runnlng into the Josie. 

"(6) That the judge of the district court erred in holding as a settled rule 
of law that in cases of collision it Is the efficient controlling and management 
of the vessel charged wlth the fault which must be looked at; and that 
though her management at the very moment of, or for a few moments pre- 
ceding, the collision, was faultless, nevertheless, if her anterior and controlling 
management contributed to the disaster, and was Injudlclous and lacking in 
sklU or in observance of the known methods of navigation, either local or gên- 
erai, she is deemed to be in fault. 

"(7) That the judge of the district court erred In refustng to grant to the 
clalmants the new trial asked for by them. 

"(8) That the judge of the district court, in findlng the value of the steamer 
.Tosie, libelant's vessel, to be $3,950, erred; the évidence showing that It was 
not worth more than $1,250. 

"(9) That the judge of the district court erred in allowlng the libelant, with- 
out conditions, to amend hls libel, after the final décision of the case, and aJl 
was over except the findlng of the damages, by praylng for Interest on said 
damage, whlch libelant had neglected to do in hls original libel; and said 
judge of the said district court also erred in allowlng Interest on the amount 
of damages allowed as prayed for in said amended llbeL 
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"(10) T^jLat the Judge of the district court erred In not holding that thls was 
a case éf ' inévitable acddent, as he origtaially did, and In not d lâ tn l fw ln g flie 
llbel." : ' .■„-■■■' 

The iilielajat also appealed, and assigned as error that the pré- 
pondérance of the évidence conclusively âiowed that the libelant waa 
and is entitled to an allowance of at least $6,000 for the value of the 
steam fCTiyboat Josie, with interest thereon, as prayed for, and costs 
ofsuit 

The assigûments of error need not be considered seriatim. The 
case madë hy the libel and the answer is that the ferryboat Josie was 
entirely withput fault; the collision resulted from the action of the 
steamboat J. E. Trudeau; and me issues are (1) whether, just prior 
to the collision, and suddenly, a log or some obstruction of that char- 
acter got càiight in the rudder of the steamboat Trudeau, rendering 
her unmanageable, and, if so, whether at the time of , and just previ- 
ous to, the collision, the steamboat Trudeau was without fault in 
her equipment and navigation, and the burden of proof is on the 
claimant; and (2) the value of the ferryboat Josie, the burden of proof 
being on the libelant. With regard to the obstruction of the rudder 
by reason of a log or drift being caught therein just prier to the col- 
lision, we are dépendent entirely upon the évidence of the pilot, Alcide 
Leigh, no other witness having any Imowledge of any obstruction, 
save by inference or hearsay, and the steamboat showing immediately 
afterwards no sign of any obstruction or of injury resulting there- 
from. The swom statements of Leigh are so conflicting one with an- 
other, and, when not conflicting, are so vague and uncertaln, that we 
are unable to place reliance upon them. Exactly when and where and 
how he discovered that his rudder was obstructed is uncertain. The 
course of the Trudeau iii approaching the landing just prior to the 
collision is uncertain; and, as to the obstruction itself, one answer 
suflSciently shows how confused he was on that important issue: 

"Question. New, Mr. Leigh, what was the reason that the boat refused to 
mind her hélm ? Answer. Well, the reason I cannot say. The exact reason 
I can't say. What the exact reason of It was I can't say. There was some- 
thhig the matèer. Exactly what It was— I know there was sometlilng the 
matter with the helm. What it was I can't swear to, but I know I couldn't 
manage my helm aronnd as far as I ought to. I could pull the wheel over a» 
far as she ought to hâve gone. 1 couldn't brlng her over to starboard." 

Certain it is that although this witness claims in some parts of his 
évidence that, at the time he found the rudder was obstructed, he was 
ont in the streàm outside of the eddy, the ship straight down the 
river, headed for the shipyard on the opposite side, and although the 
master of the J. E. Trudeau stood by the pilot house observing the 
Course of the boat, in conversation with the pilot as to the steering, 
and noticed the sheering of the boat and the backing of the engines, 
it was not until after the collision that he made any report or com- 
plaint of any obstructions of thè rudder, or of any difflculty in the 
Working of the steering âpparatus, for the master testifies: 

"I was irunnlng about right until we got pretty close to Canal street ferry, 
and I saw the boat was sheering towards the shore, and I sald to the pilot, I 
sald, 'Hold her out;' and he sald/She Is hard out, sir.' Question. You told 
him to hold her out? Answer. Yes. Q, And he sald what? A. He sald» 
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'She Is hard out, sir.' Q. He sald, 'She Is hard outr A. Tes, sir Q. Who 
was the pilot? A. Mr. Lelgh. Q. The same one that testlfled in this case 
before? A. Yes, sir. Q. What was hls reply? A. 'I got her hard up.' 
That is the way his wheel was in the starboard, and It was Impossible to put 
It right to starboard; and I notlced she didn't go, and I told hlm he had better 
stop her, and he sald he had rang the bacMng bell. Q. Well, tell us what 
happened after that. A. Then I saw that the boat waa bâcklng, when, at 
the same tlme, she started to sheer in towards this aide, and at that time 
her head struek the eddy, and she sheered more rapldly, and she came In 
under a strong backing bell into this ferryboat, and struek her; and as she 
backod eut some twenty feet he stopped her, and I asked hlm what that 
meant,— how dld that happen,— and he says, 'I can't move my rudders eltber 
one way or the other. They are foui.' " 

The CTidence shows that on the left bank of the Mississippi river, 
extending f rom some distance above and below the Canal street f en7 
landing, there is a strong, powerful eddy, well known to ail steamboat 
men, which renders the landing of steamboats either above or below 
the Canal street ferry landing exceedingly difficult, requiring both 
skUl and caution to avoid injury. The prépondérance of évidence is 
that tiie proper and prudent course of navigation of a descendtûg 
steamboat intending to make a landing in the eddy just below the 
Canal street ferry landing is to keep well in or near the middle 
of the river until opposite to or a little below the landing place in- 
tended, and then round to and corne in to the landing on the eddy. 
The évidence shows that this course was not pursued by the Trudeau, 
but, instead, she came down near the left shore, not much, if any, 
outside of the eddy, until she reached near the Canal street ferry 
landing, at whlch point she undoubtedly struek the eddy, then 
sheered, and refused to answer her helm, and before her headway 
could be overcome, though backing at full speed, coUided with the 
Josie. The évidence with regard to the course actually pursued by 
the Trudeau is conflicting, but we flnd several undisputed points 
which, in connection with the other évidence, make it clear to us that 
the above was the course followed. Joe Phillips, first witness called 
for libelant, testifles that he was a night watchman employed by the 
Mississippi Transportation Company, watching barges at Julia street, 
lésa than a half mile above the Canal street ferry landing, and on the 
night of the coUision saw the J. E. Trudeau pass down, and that she 
passed close to the barges, and he estimâtes the distance out about 
50 yards. Alcide Leigh, the pUot in charge, admits that he intended 
to pass the Josie at the Canal street ferry landing about 25 or 30 
yards; and also that, at the time he discovered bis rudder was un- 
manageable, he was about 100 yards above the ferry wharf, and 
about 60 yards out in the river; and there is no doubt that, almost 
immediately after the master noticed the boat was sheering towards 
the shore, the collision followed. We think it clear, under ail the 
évidence in the case, that the J. E. Trudeau was in fault in her navi- 
gation, and that the claimed obstruction of her rudder by reason of 
a log or driftwood was an afterthought of the pUot. At ail events, 
the claimant has failed to prove a case of vis major. 

The claimant complains that after the finding of the district judge 
that the J. E. Trudeau was in fault, and ail issues had been deter- 
mined, except as to the value of the Josie, the district judge permit- 
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ted the libelant to file an amended libel prayîng for interest We 
see n.0 objections to the amendment of the libel under such circum- 
stances. The practice in admiralty is very libéral in allowing amend- 
mentstè facilitate justice, permitting them even on appeal, unless 
they présent new causes of action. Admiralty Kule 24; The Charles 
Morgan, 115 U. S. 69, 5 Sup. Ct. Eep. 1172. In this case, howeyer, 
the amendment operated no préjudice whaterer to the claimant, be- 
cause the libel prayéd for |6,000 damages, and interest is in the 
nature of damages, and ail that the court allowed in the case, prin- 
cipal and interest, could hâve been allowed without any amend- 
ment. 

The eyidence with regard to the value of the steam f«Tyboat Josie 
is of t^'o sorts: (1) Opinions based on original cost, actual condi- 
tion and merits at the time she was sunk, and the cost of replacing 
her; {^) calçulations based on flxed percentages of dépréciation per 
annum on her actual original cost. The opinions of witnesses, more 
or less informed, who do not resort to percentages of dépréciation 
to ascertain the value, range from Capt. Trousdale's $1,000 to Capt. 
Kelly*^ |9,000, and really go very ^ar to show that the Josie was ac- 
tually worth $6,000. The rule adopted by iusurance companies and 
steamboat appraisers is shown to be based on annual dépréciation 
from cost price of from 10 to 20 per cent. Some apparently experi- 
enced steamboat men testifled that a steamboat dépréciâtes in value 
from iO to 20 per cent, every year for from two to four years, and 
thereafter, if retained in service and kept in proper repair, does not 
materially depreciate. "We are of opinion that no fixed rule of dé- 
préciation per annum can be adopted as a safe criterion of the value 
of steamboats. The kind and quality of material originally used, 
the car© and use, state of repair maintained, are ail essential matters 
to be considered. The district judge adopted a rule of 10 per cent, 
per annum dépréciation, and found the value of the Josie at the time 
of her loss to be $3,950. If the présent case were before us for 
original décision, we should be disposed to consider the évidence in 
ail its aspects with a view to get at the expense of replacing the 
Josie, allowing about one third new for old, (the rule in gênerai aver- 
age;) but coming, as it does, on appeal, with the district judge's opin- 
ion, after having examined and considered ail the évidence, and the 
gênerai rule being not to increase damages on appeal, we are indis- 
posed to increase the amount allowed in the district court. The de- 
cree of the district court is affirmed, with costs of this court and of 
appeal to be divided between appellants and cross appellant, and 
the costs of the district court to be paid by the New Orléans & Atch- 
afalaya Packet Company. 
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DUFOUR et al v. LANQ. 
(C^rcnlt Court of Appeals, Fifth Circuit December 19, 1892.) 

No. 64. 

1. Affbal — Final Dbcebb. 

A decree, rendered at the suit of a etockliolder, removlng the llquldators 
of a corporation because they had interests adverse thereto, and appolnttng 
receivers having the powers and dutles of liquidators in addition to the 
usual functions of receivers, is not a final decree as to the displaced liqui- 
dators from which they can appeal elther in their officiai or individual 
capacltles. 

2. SaMB — AsalGNMENTS OF EbKOR — FaTLURE TO FiLE APPKALS IN PjOITITY. 

ïhe eleventh rule of the circuit court of appeals for the flfth circuit, 
requiring an assigninent of errors in the court below, -which shall form 
part of the transcript on appeal, Is appUcable to ail cases of appeals in 
equity as well as in admiralty, and to writs of error; and a fallure to file 
Buch assignment is good ground for dlsmlsslng the appeal. 

Appeal from the Circuit Court of tlie United States for the East- 
ern District of Louisiaaa. 

In Equity. Bill by Cari Lang againsit the Louisiana Tanning 
Company and 12 tadividuals composing the board of directors there- 
of. A supplemental bill made P. Cougot and Wentzel Zimmer- 
man parties défendant, and alleged that they, with J. M. M. Du- 
four, had been elected liquidators of the company, and prayed that 
they be removed, and that receivers be appointed to liquidate the 
company's affaira. A decree was accordingly entered removing such 
liquidators and appointing receivers as prayed. The liquidators ap- 
peal therefrom. Appeal dismissed. 

J. E. Beckwith, for appellants. 

John D. Eouse, Wm. Grant, and Frank E. Eaànold, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circuit Judge. On the 30th of April, 1892, the 
appellee, Cari Lang, a citizen of Indiana, on behalf of himself and 
of ail others similariy situated, exhibited his bUl of complaint in 
this case in the circuit court for the eastern district of Louisiana 
against the Lc»uisiana Tanning Company and 12 individual défend- 
ants, alleged to then constitute the board of directors of said com- 
pany, alleging that said company was incorporated for the declared 
purpose, as expressed in its charter, of purchasing unimproved real 
estate in the parish of Orléans, and such other vacant woodland as 
might be necessary for the purposes of the corporation, and of con- 
structing, maintaining, and conducting a tannery for the tanning 
and manufacture of leather producta, and such other articles of com- 
merce as appertain thereto; that said company was duly organized; 
extensive and valuable ^orks erected for the purpose of manufac- 
turing leather and leather goods in the city of New Orléans; and 
in the fall of 1889 said corporation was in a situation to prosecute 
its legitimate business with great profit to the shareholders; that 
v.64F.no.6— 58 
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the président and dircctops of said corporation, and other shareliold- 
ers, whose names are ùnknown to complainant, are engagea in tlie 
butchering business in New Orléans, and hâve constantly on hand, 
as a product of said business, a large quantity of hldes for sale; that 
they own a majority of the stock of the corporation, and since the 
adoption of an amendaient of the charter, procured by the président 
and secretary of the company on the 21st of November, 1889, pur- 
suant to a scheme to defraud the complainant, who is not in the 
butcher business in New Orléans, and others similarly situated, 
hâve cônflned the opérations of said corporation to the selling of 
hides produced by and belonging to themselves, as a broker or com- 
mission merchant, charging for such services a mère nominal bro- 
kerage. The prayer of tiie original biU sought to restrain this course 
of tradCj alleged to be unlawful as well as fraudulent, and to hâve 
the opérations of the corporation restored to and cônflned to the 
purposes expressed in the original charter, and for ail orders neces- 
sary to effect that object 

On the llth of June, 1892, the complainant filed a supplemental 
bill agaiûst the original défendants, except Joseph Tujague, and 
against P. Cougot and Wentzel Zimmerman, who were not parties to 
the original bill, alleging that since the flling of the original bill the 
offlcers of said corporation had called a stockholders' meeting, and 
on the Ist day of June, by a vote of a suiïicient number of share- 
holders, said corporation was dissolved, and put in liquidation, and 
that the défendants Pierre Cougot, J. M. M. Dufour, and Wentzel 
Zimmerman were elected liquidators, hâve qualified, and are now 
in possession of the books, records, and property of the company as 
such; that about the time of the flling of the original bill the oflScers 
and directors of said corporation made a note to Pierre Ader (at that 
time a director) in the sum of $3,000, payable on demand, and at the 
same time granted a mortgage to secure the same, bearing upon ail 
the real property of said company; that Pierre Cougot acted as the 
agent of said Ader in said transaction, and has flled a suit to fore- 
close said mortgage, and procured the issuance of a writ of seizure 
and sale thereon under which the sheriff has seized said real estate, 
and has advertised the same to be sold on the 25th day of June, 1892, 
to satiafy said note; that ail of said actions of the ofûcers and direct- 
ors of said company were parts of a scheme and combination be- 
tween them to wreck and destroy said corporation, and appropriate 
its assets and property to their own use; that the offlcers and di- 
rectors are liable to account for ail the proflts made by them, and 
aU they ought to hâve made ont of the business of the corporation 
while under their control. The prayer is that a receiver may be 
appointed; that an account be ordered taken of the amounts due 
by the several défendants on account of ail the ihatters complained of 
in the original bill and in the supplemental bill; that the assets of 
said coliipàny may be brought in and distributed; that said liquida- 
tors be orderéd to deliver to said receiver the books and assets of the 
company and enjoined from interfering with the receiver in the per- 
formance of his duties. After notice to the parties of a rule to 
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show cause why the receiver shoold not be appointed, and an appear- 
ance for them by counsel presenting affidavits and argument, tiie 
circuit court, on the 24th June, 1892, ordered, adjudged, and decreed 
as follows: 

"That the interests of the defendaBts J. M. M. Dufour and P. Oougot In the 
subject-matter of the litigation in thlscase, and their relation to the Louisi- 
ana Tanning Company, which is adverse to the interests of the shareholders 
thereof, renders them Incompétent to act as llquldators of sald dlssolved cor- 
poration, and their élection and appolntment, as such, is hereby set aslde; 
and the said Wentzel Zlmmerman, the other llquidator, having expressed a 
wish to be reliered of his trust, is also set aside. 

"(2) It is further ordered that Wentzel Zlmmerman, selected by the court 
in the first Instance, and Geo. W. Barbot, nomlnated by the complalnants, 
and the défendants decllnlng to nomlnate third receiver, Joseph H. DeGrange, 
also selected by the court, be, and they are hereby, appointed recelvers of sald 
Louisiana Tanning Company, to act as trustées thereof in place of said 
liquidators, with fuU power and authority to liquidate and settle the affairs 
of said dlssolved corporation; to collect, get in, and receive the outstandlng 
debts, clalms, and moneys due to or on account of said corporation bustaess; 
to receive and talie possession of ail the stocli In trade, effects, and property 
of every nature and Idnd belonging to said corporation; to redeem, imder 
the orders of thls court, any and ail property of said corporation now under 
seizure or otherwlse detalned by légal process, if they deem it best and for 
the interest of credltors and shareholders, upon such terms as may be pre- 
scrlbed by the court; to talie possession of aU books of account, papers, 
records, or writlngs belonging to sald dlssolved corporation; to sue for and 
recover, for the use and benefit of the credltors and shareholders, any and 
aU sums of money for whlch any person may be Uable to sald corporation on 
any accoimt; to sue for any property to whlch said company may be entltled, 
^ther legally or equltably; to sell any of the property and assets of said 
dlssolved corporation imder orders of this court, and give title thereto; and, 
finally, to settle and liquldate the affairs of said corporation, and pay Its 
lawful debts, and dlvide any surplus that may remain among the shareholders, 
ail under the direction of thls court. And said recelvers are hereby vested 
with ail the powers and authority usually granted to recelvers, as well as 
with those belonging to liquidators of dlssolved corporations. In whose place 
and stead they are appointed. 

"(3) It is further ordered that the défendants, and each of them, dellver 
over to such recelvers ail stoclî in trade, property, effects, boolis, papers, 
writings, and records of every nature and klnd soever, in their possession or 
under their control, belonging to said Louisiana Tanning Company; and also 
ail' moneys, notes, draf ts, bills, and other évidences of indebtedness due to 
said dlssolved corporation. 

"(4) That sald recelvers do each, wlthln two days, exécute a bond with the 

clerli of this court, in the usual form. In the pénal sum of dollars, with 

sufflcient security, to be approved by such elerli, for the faitliful performance 
of their duties as such recelvers. 

"(5) It is further ordered that said recelvers from time to time make re- 
port to the court of ail their doings in this behalf, and that either party to 
this cause, or said recelvers, shall be at liberty to apply to the court from time 
to time for such further orders as may be necessary." 

Thereupon the appellants, as individuals and as liquidators, prayed 
an appeaJ, and hâve ûled a transcript of the record in this court, 
and seek to hâve said order of the circuit court reviewed and re- 
rersed as a final decree. 

The appellees more to dismiss this appeal on the following 
grounds: 

"(1) Because the decree appealed from herein is not final, and the court is 
therefore without Jmisdlction to entertain the appeal. (2) Because appellants 
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Mvë aot filed an aas^gnment of etrors, aa requlred by rule No. 11 of thls 
hdiioriaWeooîirt,"; 

In the ptogreBs of an eqnity cause, orders and decrees may be 
made wMch so affect the parties or the property involved in the 
suit as to reqnire that such order or decree, to be reviewed at ail 
by an appellate court with eflect, should be appealed promptly, and 
not await the full disposition of the whole suit; and whenever 
this is the case the decree is held to possess such an élément of 
flnality as to bring it within the tenus of the statute llmiting the 
right to appeal only from final decrees. Many illustrations of the 
application of this principle are to be found in the United States 
Suprême Court Reports, and many of the features or éléments by 
which such appealable flnality is to be distinguished are defined in 
the opinions of that court. ' 

In Bostwick v. Brinkerhoff, the United States suprême court 
say: 

"The rule Is well settled and of long standing that a judgment or decree, to 
be final, -within the meantng of that term as used in the aets of congress glving 
thls court Jurlsdlctlon on appeals and wrlts of error, must terminate the llti- 
gatlon between the parties on the merits of the case; so that, if there should 
be an aflfcmance hère, the court below would hâve nothing to do but to exé- 
cute the judgment or decree It had already rendered. It haa not always been 
easy to décide when decrees In equlty ai'e final within thls rule, and there 
may be some apparent eonflict In the cases on that subject." 106 U. S. 3, 1 
Sup. et. Rep. 15. 

See Grant v. Insurance Co., 106 U. S. 429, 1 Sup. Ct Kep. 414. In 
Forgay v. Conrad the suprême court, in an opinion by Chief Justice 
Taney, say: 

"Wten the decree décides the right to the property in contest, and directs It 
to be dellvered up by the défendant to the complainant, or directs It to be 
sold, or directs the défendant to pay a certain sum of money to the complain- 
ant, and the complainant is entitled to hâve such decree carrled immediately 
Into exécution, the decree must be regarded as a final one to that extent, and 
authorlzes an appeal. * » * ïhls rule, of course, does not extend to cases 
where money is directed to be paid into court, or property to be dellvered 
to a receiver, or property held In trust to be deUvered to a new trustée ap- 
polnted by the court, or to cases of like description." 6 How. 204. 

The appellant's counsel cites on his brief to support this appeal: 
St. Louis, L M. & S. R. Co. v. Southern Exp. Co., 108 U. S. 24, 2 Sup. 
et. Eep. 6; Iron Co, v. Meeker, 109 U. S. 180, 3 Sup. Ct Rep. 111; 
Thomson v. Dear, 7 Wall. 342; Cosby v. Buchanan, 90 U. S. 490; 
Stovall V. Banks, 10 Wall. 583; Railroad Co. v. Bradieys, 7 Wall. 
583; EUiott t. Sackett, 108 U. S. 132, 2 Sup. Ct. Rep. 375; Canal 
Co. V. Beers, 1 Black, 54. We do not deem it necessary or useful 
to review thèse numerous cases. The doctrine of ail of them is 
in substantial accord with that of the cases above referred to in 
this opinion, and is to the effect that a decree is final for the purpose 
of an appeal when it terminâtes the litigation between the parties 
on the merits of the case, and leaves nothing to be done but to 
enforce by exécution what has been determined. A correct anal- 
ysis of the pleadings in this case, and of the decree from which this 
appeal is taken, shows that this case does not corne within the 
rule or within its application as announced in those cases. 
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We are of opinion that the second ground on which the dismissal of 
this appeal is moved is also well taken. Appeals from the cir- 
cuit courts shall be subject to the same rules, régulations, and re- 
strictions as are or may be prescribed in law in cases of writs of 
error. EeT. St § 1012. There shall be annexed to and returned 
with any writ of error for the removal of a cause, at the day and 
place therein mentioned, an authenticated transcript of the record, 
an assignment of errors, and a prayer for reversai, with a citation 
to the adverse party. Eev. St. § 997. Our rule 11, (47 Fed. Rep. 
vi.,) based on thèse provisions of the statute, requires the plain- 
tiff in error or appellant to file with the clerk below, with his péti- 
tion for writ of error or appeal, an assignment of errors, which 
shall set ont separately and particularly each error asserted and 
Intended to be urged. The flrst clause of subdivision 5 of rule 
24 (Id. xi.) provides that when, according to this rule, a plaintiJï 
in error or an appellant is in default, the case may be dismissed 
on motion. The counsel for the appellants insista that this rule 
tan never hâve been intended to relate to any appeals except ap- 
peals from admiralty causes. There is, however, nothing in the 
language of the statutes or of our rules, or in the nature of the case, 
restricting the application of the rule to appeals in admiralty. The 
purpose of the rule is twofold: to advise the adversary as to what 
he is to défend, and to aid the appellate court in reviewing the case. 
It is so far not jurisdictional that the court may, in a proper case, 
entertain the appeal, and notice a plain error not assigned or speci- 
fied ; but we consider the bettér practice is to require a compliance 
with the rule in ail cases of appeals in equity, as well as of writs 
of error in cases at law. We conclude, therefore, ihat the motion 
to dismiss this appeal is well taken, and should be granted, and 
ît is so ordered. 



HUMES et al. v. THIRD NAT. BANK. 

(Circuit Court of Appeals, Fit th Circuit Febraary 20, 1893.) 

No. 88. 

Appeal,— Appbalablb Jddgments — Paktibs— Skvbbance. 

The surettes upon a supersedeas bond, after afflrmance by the appellate 
court, cannot hâve the judgment thereafter enterecl against them lu the 
trial court reviewod on writ of error without joining the principal and 
ail other défendants in the writ, or obtainlng a severance or otlier équiva- 
lent proceedings givlng them the right to proceed alone. Hardee v. Wil- 
son, 13 Sup. et. Rep. 39, 146 U. S. 179, foUowed. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama, 

Action by the Third National Bank of Chattanooga against 
Eugène C. Gordon. Judgment was given for plaintiff, and affirmed 
upon writ of error. 12 Sup. Ct. Rep. 657, 144 U. S. 97. On motion 
in the trial court, judgment was entered against défendant and Ms 
sureties upon the supersedeas bond, 0. C. Harris and MUton Homes, 
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wl}0 therenpon sued out thJs writ of error. On motion by défend- 
s^nt in error to dismiss the writ for the nonjoinder of défendant 
bçlom Granted. 

R. Q. Brickel and W. A. Gunter, for plaintifs in error. 
William Eichardson, (White & Martin, on tlie brief,) for défendant 
in eitOT. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCORMICK, Circuit Judge. The Third National Bank of 
Chatt^nooga, in April, 1888, recovered in tlie circuit court of tbe 
United States for tbe nortbern division of the northem district of 
Alabama a judgment against Eugène C. Gordon in the sum of 
$5,286.67 and costs. To reverse this judgment, Gordon sued out a 
writ of error to the suprême court of the United States, giving a 
supersédeas bond, with MUton Humes and C. 0. Harris sureties 
therepn. In March, 1892, the suprême court afflrmed the judgment 
In May, 1892, the certificate of afflnnance and the mandate of the 
suprême court in common form vpas issued. On the 12th of Octo- 
ber, 1892, at the regular term of the circuit court, the Third National 
Bank of Chattanooga, having given préviens notice, moved the court 
for judgment àgainst the said E. C. Gordon and his sureties on said 
superseâeas bond, C. C. Harris and MUton Humes. To this motion, 
Harris and Humes appeared and interposed a demurrer, assigning 
three sçparate causes: (!) That this court is vrithout jurisdiction 
to order the issue of an exécution against thèse défendants, as 
prayed for in said pétition or motion; (2) that the said motion or 
pétition does not make a case of which this court can take cogni- 
zance; (3) that the statu tes of the state of Alabama allowing dam- 
ages on judgments afflrmed on writ of error or appeal are not appli- 
cable to judgments afflrmed by the suprême court of the United 
States. The demurrer was overruled, and, the motion coming 
on to be further heard, Harris and Humes proposed to interpose 
a plea of payment, suggesting that since the rendition of the original 
judgment payments on said judgment hâve been made to plainttff 
to a large amount, exceeding one half of the said judgment. The 
plaintiff denied that any such payment had been made, and the 
court thereupon refused to permit the said plea of payment to be 
interposed, or to hear any évidence touchîng such payments. The 
plaintiff in the court bélow (the défendant in error hère) then read in 
évidence the supersédeas bond executed by the défendants E. 0. 
Gordon as principal and Milton Humes and C. C. Harris as sureties, 
and the mandate of the suprême court of the United States, show- 
ing the r- gment of the suprême court as follows: 

"On considération whereof It Is now hère ordered and adjudged by thia 
court that the judgment of the said circuit court In this cause be, and the 
same Is hereby, afflrmed, wlth costs, and Interest untll pald, at the same rate 
per aimuni that slmllar judgments bear In the courts of the state of Alabama: 
and that the said plaintiff recover against the said défendant B. O. Gtordon 
for its oostshereln expended, and hâve exécution thereof." 
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And the following mandate: 

"You therefore are hereby commanded that such exécution and proceedlngs 
be had in said cause as according to right and Justice and the lawa of th© 
TJniied States ought to be had, the said writ of error notwithstanding." 

— And thereupon, without any other évidence, the court rendered 
judgment, and directed issue of exécution against the défendants 
Milton Humes and C. 0. Harris, as sureties on said bond, for the 
principal and interest and costs as shown in said judgment; the 
formai judgment of the court being as follows: 

"It Is therefore ordered, adjudged, and decreed that the plalntifl, the Thlrd 
National Bank of Ohattanooga, recover of said défendants, B. C. Gordon, 
principal, and C. C. Harris and MUton Humes, sureties, the sum of seren 
thonsand two hundred and four and eighty-flve one hundredths dollars, beIng 
said judgment and the Interest thereon from date rendered to tlils date, 
October 3, 1892, and a further amount of one hundred and twenty-seven 
dollars, the costs herein, being in ail seven thousand three hundi-ed and thlrty- 
one and eighty-flve one hundredths dollars, for which exécution will issue." 

Milton Humes and C. C. Harris, without obtaining any severance 
as to Gordon, applied for and obtained a writ of error to this court, 
assigning errors as follows: 

"(1) The court arred in the judgment rendered. (2) The court erred in 
overruling the flrst ground of défendants' demurrers to plalntlfE's said motion. 
(S) The court erred in overruling the second ground of défendants' demurrers 
to plalntiffi's said motion. (4) The court erred In ovenniling the thlrd ground 
of défendants' demurrers to plalntlff's said motion. (5) The court erred in 
not allowing the défendants to file and interpose to said motion a plea alleging 
that slnce the rendition of said original judgment payments on said judgment 
hâve been made to a large amount to plaintlff, exceeding one half of said 
judgment. (6) The court erred In not allowing the défendants to offer 
évidence showlng tiiat since the rendition of the original judgment In said 
cause payments on said judgment hâve been made to plaintiff to a large 
amount, exceeding one half of said judgment. (7) The court erred In sustain- 
Ing the motion of the plaintlff, and entertng up judgment against the défend- 
ants C. C. Harris and Milton Humes." 

The cause coming on for hearing, the défendant in error filed a 
motion to dismiss the writ of error — 

"Because the défendant B. 0. Gordon, against whom there Is a joint judgment 
wlth plaintlffs In error, has not jolned in said writ of error, and no reason Is 
shown m tlie record for his not doing so, nor does the record show that any 
request was made of hlm to join, or refusai on hls part to do so." 

We are of opinion that the motion to dismiss the writ of error ia 
well J:aken. It is apparent on the face of the record that the judg- 
ment of the court below was a joint judgment against E. C. Gordon, 
0. C. Harris, and Milton Humes. It is immaterial that Gordon 
was principal and the others sureties. If a writ of error could 
bring that judgment to this court, — a question not free from doubt, 
— the long-settled practice requires that ail of the joint défendants 
should join in the writ, or that there should hâve been a summons 
and severance, or équivalent proceedlngs, to entitle the plaintiffs 
in error to proc.eed alone, and the successful party below proceed 
to enforce his judgment against the défendant who does not désire 
to hâve it reviewed, and this court not be required to décide a second 
time the same question on the same record. The following cases 
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amply illustrate and fuUy settle the doctrine and practice hère 
sta^ed: Owings v. Kincannon, 7 Pet. 399; Todd v. Daniel, 16 Pet 
S2l; Williams v. Bank, 11 Wh.eat. 414; Mussina v. Cavazos, 6 Wall. 
355; Masterson T. Herndon, 10 WaU. 416; Feibelman v. Packard, 
108 TJ. S. 14, 1 Sup. et. Kep. 138; Downing v. McCartney, appendix 
to lâl U. S. 98; Mason V. U. S., 136 U. S. 581, 10 Sup. Ct. Kep. 1062; 
and Hardee v. Wilson, (decided at the October term, 1892,) 146 U. 
S. 179, 13 Snp. Ct. Rep. 39, — in which ail of the foregoing cases are 
cited and discussed, and the opinion concludes: 

"The State of facts shown by the record brtngs the présent case wlthln the 
scopé of the cases above clted, and it follows that the àppeal must be dis- 
mlssed." 

On the authority of thèse cases, this writ of error must be, and 
is, dismissed. 



WARNER V. TEXAS & P. RT. CO. 
(Circuit Court of Appeals, Flfth Circuit. January 30, 1893.) 

No. 96. 
1. Wbits of Errok— Allowancb — Indoksembnt of the Pétition and Writ 

BT JUDGB. 

• An tndorsement by the Judge of the allowance of at writ of errpr ppon the 
pétition therefor Is suffldent althoùgh the judge does not Indorse hls allow- 
ance upon the writ Itself, but the better practice is to foUow the usual 
course Of making the Indorsement upon both the pétition and the wrlt. 

». SAMB— PtlTIES OF OLBRK. 

It is no part of the duty of a clerk of a fédéral coxirt to procure the 
allowance of wrlts of error, and the approval of bonds for appeals and 
writs of error, and If parties Intrust thls matter to tiis voluntary action 
they hâve no right to complain of delay thereln. 

8. Bahe. 

Where a clerk prépares a writ of error, bond, and citation, and sends 
them to the judge, who slgns them wlthout Inserttng the date of hls signa- 
ture, the clerk has no authority on the retum of the papers to erase the 
dates originally wrltten thereln, and insert the date of tiie actual signing; 
nor has he any authority to change the file marks on papers flled by hiin; 
but it would not be improper to add a memorandvim, signed by him 
officially, of any facts whlch, as to liim, mlght be or become materlal. 

4. CiRctfiT Court of Appeals— Allowance dp Appeals— Polict op thb Law. 
The poltey of the law creatlng the circuit court of appeals shows marked 
llberallty in allowttig appeals in ail cases, and, 6n the other hand, requires 
a speedy prosecutiou thereof. 

In Error to the Circuit Court of the United States for the Ej^gtern 
District of Texas. 

Action by Charles Warner against the Texas & Pacific Eailway 
Company to recover damages for breach of contract. The court 
directed a verdict for défendant, and entered judgment thereon. 
Platntiff brings error. Heard on motion to dismiss the writ of error. 
Denied. 

H. Ohllton, for plaintift in error. 

Wm. Wirt Howe and T. J. Freeman, for défendant- in error. 

Before PABDEE and McCOBMICK, Circuit Judgea, and LOCKE» 
District Judge. 
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McCORMICK, Circuit Judge. The judgment to review wMch. this 
writ of error was sued out was rendered on llth of May, 1892. On 
August 29, 1892, thé pétition for the writ of error was presented to 
the judge of the circuit court who had presided in said court when 
Baid judgment was rendered, and was allowed by him in thèse terms: 
"The above pétition for writ of error is hereby allowed. August 
29, 1892. Darid E. Bryant, District Judge Eastem District of Tex- 
as;" and said pétition, with said allowance written on it, and so signed 
by the judge, was filed in the said circuit court on August 31, 1892, 
and on the same day a writ of error in the prescribed form, duly 
signed and tested by the clerk of said circuit court, and sealed, but 
wanting the signature of the judge to the customary printed mém- 
orandum "allowed by," as shown in the form of such writs in com- 
mon use, was filed by the clerk in said circuit court. On November 
9, 1892, counsel for plaintiff in error, on the street in the town of 
r^yler, Tex., where said circuit court rendering said judgment had 
held its session, and where its records are kept, and where a deputy 
clerk of said court résides, handed said deputy clerk the bond for writ 
of error shown in the record, and requested said deputy clerk to 
make inquiry as to the solvency of the sureties, and to forward the 
bond and the writ of error and the citation in error to the judge, 
to be respectively approved, allowed, and signed by him. Some 
delay was incurred in maldng the requested inquiry, and when the 
papers were sent to the judge he signed the mémorandum of the 
allowance of the writ and the approval of the bond without showing 
the date of the allowance of the writ or of the approval of the bond, 
and returned them to the said clerk by mail, accompanied by a letter 
dated November 16, 1892, which the clerk received 17th of November, 
1892, and thereupon said clerk erased the date originally written 
in said writ, and the date originaUy indorsed on it, showing that it 
was issued and filed August 31, 1892, and inserted November 16, 
1892, as the date of issuing said writ, and November 17, 1892, as the 
date of flling. 

The policy of the law in the création of this court shows marked 
liberality in allowing appeals from trial courts in ail cases, and, 
on the other hand, requires a speedy prosecution of aU appeals or 
vmts of error. It is no part of the clerk's duty as clerk to procure 
the allowance of writs of error, and the approval of bonds for ap- 
peals or writs of error, This is the oflfice of parties, or of their at- 
torneys and solicitors. It is also clearly not the duty of the clerk, 
or his privilège, to change the writ of error, after it is allowed, 
by erasing and inserting a date, or by adding a date, any more 
than it is to make any other altération in such paijers. Nor may 
he, without the order of the proper court or judge, erase his own 
file mark on a paper wbich parties hâve procured to be filed. He 
may, and doubtless should, in some cases, add a new file mark or 
mémorandum, signed by him ofSciaUy, to show such facts tu con- 
nection with his custody of the files as appears to him might be 
or become material. In the présent case he might, without over- 
stepping his duty, hâve noted on the writ what actually had occurred 
wlthin his knowledge as to the signature of the judge on the writ of 
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errpr. We do not say t^iat it was Ms duty to do tliis. We only say tiiat 
to; iiave donc it would not hâve teen improper. The parties hâve a 
right to appeal or sue put writs pf error from ail final judgments and 
decT^es, and from certain interlocûtory decrees, if that right is invoked 
in tiine, and in the prescribed form. A part of that prescribed form is 
for one of the judges of the trial court to aUow the appeal or writ of 
error, and the appeal or writ of error is not "taken or sued out" untU 
that allpwance is obtained, (Barrel v. Transportation Ck)., 3 Wall. 424; 
Bropks V. Norris, 11 How. 204; Scarborough v. Pargoud, 108 U. S. 
567, 2 Sup. et Kep. 877,) and parties and their attorneys some- 
times incur serious hazard of losing their right of appeal by onoit- 
ting to take the proper steps in due time, so that misconneetions 
liable to occur may not prevent their obtaining the necessary al- 
lowance frpm a judge whose other duties take hhn to différent and 
distant places in his district. The fonn of writ of error for taking 
a case frpm the circuit court to the suprême court which was pre- 
scribed many years ago under an act of congress, and which bas been 
in use ever since, bas on it a memorandiun of allowance to be signed 
by the judge. Section 9, Act 1792; Mussina v. Cavazos, 6 Wall. 357. 
In actxial practice the pétition for writs of error is also indorsed 
"allowed" by the judge. The ofSce of each is to show the fact that 
the writ is allowed, and it does not appear to us to be jurisdictional 
that the allowance should be indorsed on both, or on one rather than 
the other. It is well to proceed in order, and în a matter of gên- 
erai usage so long established parties could not complain if some 
strictness should be exercised in enforcing compliance with pre- 
scribed forms. In this case the plaintiff ia error dld not use reason- 
able diligence to get his bond approved in time and to obtain the 
customary indorsement on the writ of error. He relied on the clerk 
to do f or hùn what the clerk was under no oflQcial obligation to do. 
He complains with no very good grâce of the manner in which the 
clerk performed a purely voluntary service for his accommodation 
and at his request. As, however, our view of the law does not re- 
quire us to sustain the motion to dismiss the writ of error for the 
irregularities suggested by it, and no apparent injury bas been done 
the défendant in error, it is ordered that the motion be refused. 



WAENBR V. TEXAS & P. RT. 00. 
(arcult Court of Appeals, Pifth Circuit. March 13, 1893.) 
No. 96. 
Statutk of Fbauds — Verbai Agbebmknt not to bb Pbbpormbd within 

A YbaB. 

Tfnder the Texas statute of frauds, (Rev. St art. 2464,) a verbal agree- 
ment wMcli, by a falr and reasonable Interprétation, and in vlew of ail 
the drcumstances exlsthig at the time, does not admit of performance, 
accordlng to Its language and intention, wlthln a ye.ir from the time of ita 
maklng, is void. 
Same. 

A verbal agreement, whereby a rallroad company undertakes to lay a 
switcb for the use of asawmill owner,and to maintaln the same as long 
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aa he should need ir, Is within the statute when It appearo that it was ex- 
pected and understood between the parties that he would need It for many 
years. 
8. Samb— Pakt Performance. 

Part performance of a verbal contract within the statute of frauds wlll 
not take the case ont of the Btatute In an action at law, but is cnly ground 
for relief in equlty. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Action by Charles Warner against the Texas & Pacific EaUway 
Company to recover damages for breach of contract. The court di- 
rected a verdict for défendant, and entered judgment thereon. Plain- 
tiff brings error. A motion to dismiss the writ of error was here- 
tofore denied. 54 Fed. Eep. 920. Judgment affirmed. 

H. CMlton, for plaintiff in en-or. 

Wm. Wirt Howe and T. J. Freeman, for défendant in error. 

Before PARDEE and McCOEMiCK, Circuit Judges, and TOUL- 
MTN, District Judge. 

TOULMIN, District Judge. The plaintiff in error brought this 
suit against the défendant in error, alleging in his pétition that in 
1874 he made a contract with the Texas & Pacific EaUway Com- 
pany to the eflfect that, in considération of his agreement to grade 
the ground and Ijirnish the ties for a switch on said company's 
raUroad at a point known as "Wamer's Switch," it would fumish 
the iron, and complète and maintain such switch at that point for 
his benefit for shipping purposes as long as he needed it; that 
the switch was constructed in accordance with the contract, and 
maintained imtil the 19th day of May, 1887, when, on that day, it 
was wrongfully, and over the protest of the plaintiff, taken up 
and destroyed by certain persons, who were then operating the 
defendant's railway as receiTcrs thereef by appointment of the 
United States circuit court in and for the eastern district of Loui- 
siana; that the défendant has ever since neglected and refused to 
reconstruct and maintain the switch as it contracted and agreed 
to do; that by reason of the remôval of the switch and defendant's 
refusai to maintain the same the plaintiff has been greatly dam- 
aged by the conséquent dépréciation of his property. The prop- 
erty was specifically described, and consisted of timber lands, tim- 
ber privilèges, sawmills, storehouses, etc., aU of which, as aUeged, 
had been acquired, at the time of the removal of the switch, for 
the purpose of carrying on the business of sawing lumber for mar- 
ket, and which was rendered much less valuable for the want of 
f acilities for transporting his products and supplies. 

This suit is for damages for the breach of the defendant's agree- 
ment On the trial below, when the évidence as to the terms of 
the contract between the parties had been concluded, and on that 
issue alone, the court held that the contract was not a valid and 
binding one upon défendant, and instructed the jury to return a 
verdict for the défendant To this action of the court the plain- 
tiff in error excepted. The record in this case présents but a sin- 
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gle question for our décision, and that is, "Was the contract between 
Wâfiier and the railroad company roid under the statute of firatuds?" 
Warner agreed to furnish the ties and grade the ground for the 
Bwitçh. Thls he did within one year. The raikoad company agreed 
to maintain the switch for Warner's beneflt, "as long as he needed 
it." This agreement it has broken. It was a verbal agreement, 
and upon it this action is founded. If this agreement was "not to 
be performed within thé space of one year from the making thereof," 
the action cannot be maintained. The agreement is, in its terms 
as to duration, indefinite and uncertain; but if it is apparent that 
it was the intention of the parties that it was not to be performed 
within the space of one year from the time it was made, it would 
be void under the statute of the state of Texas known as the statute 
of frauds. Eer. St. art. 2464. That statute means ,to include any 
agreement which by a fair and reasonable interprétation of the 
terms used by the parties, and in view of ail the circumstances 
existing at the time, does not admit of its performance, according 
to its language and intention, within a year from the time of its 
making. Browne, St. Frauds, §§ 273, 283; Heflin v. MUton, 69 Ala. 
356; McPherson v. Cox, 96 U. S. 416; Packet Co. v. Sickles, 5 Wall. 
580, 

The language used was, to maintain the switch "as long as he 
(Warner) needed it." What is a fair and reasonable interpréta- 
tion of this language, in view of ail the circumstances? What 
was the intention and understanding of the parties? To ascertain 
that we must look at ail the circumstances and surroundings that 
led to the making of the contract. What were they? We flnd 
Warner breaking up and abandoning his milling business in other 
States, and concentrating his business in the state of Texas; after 
selecting the ipoint at which he desired to locate, he purchased 
large tracts of timber land for the purpose of carrying on and 
maintatning his business in Texas; that the jwint of location was 
what was afterwards known as "Warner's Switch;" that at the 
time the agreement was made the représentative of the railroad 
company who was acting for the company in the matter made va- 
rions inquiries as to the amount'of timber accessible to the pro- 
posed location, and as to Warner's expérience in conducting miQs; 
Warner stating that there was enough timber in sight to run a 
sawmUl for 10 years, and that by moving back some 3 miles from 
the railroad there would be enough to run a mUl for 20 years; and 
he says that he calculated to stay there as long as he lived. Thèse 
facts and circumstances, connected with the making of the contract, 
clearly show that the intention of the parties at the time was that 
the switch was to be maiotained pèrmanently. They at least show 
that it was in the contemplation of the parties, and was their un- 
derstanding, that Warner would need the switch for a much longer 
period than one year from the time the agreement to maintain it 
was made, and the proof is that it was in fact maintained for about 
13 yeaa-8. We think it appears afftrmatively that the agreement 
was not to be performed within the space of one year, and that it 
was void. In a suit for breach of covenants in a void contract there 
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can be no recovery. Crommelm t. Thiess, 31 Âla. 412; Shakespeare 
T. Alba, 76 Ala. 356. 

But the plaintiff in error contends that the perfonnance by him 
within one year of Mb part of tbe agreement took the contract ont 
of the statute of frauds. The answer to this contention is that part 
performance of a verbal contract within, the statute of frauds has 
no effect at law to take the case ont of its provisions, but is only 
a ground for équitable relief, and cannot be urged as a défense iia 
a suit at law. Browne, St. Frauds, § 451; 2 Story, Eq. Jur. §§ 759, 
1522, note 3; Kailroad Co. v. McAlpine, 129 U. S. 305, 9 Sup. Ct 
Kep. 286. We perceive no error in the ruling of the court below, 
and the judgment must be afOrmed. 



HART V. BUCKNBR et aL 
(Olrailt Court of Appeals, Plfth Circuit Deeember 19, 1882.) 

No. 90. 

L Circuit Couet of Appeals — Appeal fkom Inteelocutokt Injunctional. 
Dbchbe— Rbview. 

On an appeal to the circuit court of appeals f rom an Interlocutory order 
granting an Injuuclion, the rlght of the complalnaat to other relief de- 
mandée! by hls blll cannot be considered when the same has not yet been 
passed upon by the court below; and the only question before the appel- 
late court Is thu propiiety of the Injunction. 

2. Municipal Coeporations — Steeet Railwats — Rights of Lot Ownhrs— 
Injunction. 

The rights of owners of lots abutttng on a public Street, even though 
tliey do not Include the fee of the street, are property rights, the inyasion 
of which without authorlty by an electrlc railway may be prevented by 
Injunction. 

8. Same— Parties. 

Where there Is an unauthorlzed obstruction of a public street, ail of the 
adjacent lot owners who sustain a spécial injtiry therefrom can maintain 
a suit for Injunction, and no other parties défendant are required than tho^ 
aUeged trespasser. 

i. Elbctbic Steeet Rail-wats— Sale of Franchise— Powers of Counciu 
Laws Lai 1888, Act No. 135, requlring that a sale of a street-rallway 
franchise shall be made to "the highest bldder," means the hlghest bidder 
In money, and the sale of the franchise is inyalid ^'here the spécifications 
call for, and the adjudication is made to tlie highest bldder lu "square 
yards of gravel pavement." 52 Fed. Eep. 835, afflrmed. 

6. Same— Injunction — Lâches. 

The interval between the sale of the franchise and filing of complaln- 
ants' bill to enjoin the construction of the railway in front of their 
premises was one month and eight days, and the franchise itself was- 
granted against the public protest of one of the complainants and of sev- 
eral other résidents on the street. Eeld, that there was not sueh delay 
as amounted to an acqulescence in th© grant, such as would preclud© 
complainants from asserting their rights. 52 i'ed. Rep. 835, afilrmed. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

In Equity. BUl by Newton Buckner and others against Judah 
Hart to enjoin the construction of an electric trolley railway in front 
ot complainants' premises on Coliseum street, New Orléans. The 
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circuit ciottft granted a motion for an InjunCtion jpendeute lite, (52 
Fed. Eep. 835,) and défendant appeals. AffirmedJ 
StatenïëMt tigr PAEDEE, Oirciiit Judge: 

By OFdlnance 5784, O. S., adopted November 17, 1891, thè common councU 
of the City of New Orléans ordalned "that the comptroller glve notice In a 

newspaper that Ue wlll, at public auetion, In the councll chamber, on the 

day of — , 1891, at the hour of twelye o'clock merldiaU, sell to the hlghes^ 

bldder the rlgiit bf way for twenty-flve (25) years, for street rallway purposes, 
o*v-ier the followlng streets, to wlt: Commenclng wlthin 120 feet of the Caiial 
Street ferry landtag; thence on the north slde of Canal street, over the tnink 
Ilnç iQJÇ the Canal and Clalbome Street-Railroad Company, to Oarondelet 
street; along Oarondelet sti-eet, over the track of the Crescent Olty RaJlroad 
Company, to CUo street; along Cllo street to Constance street; along Con- 
stance street to Lonislana avenue; Jjouisiana avenue (north side) to Camp 
street; Camp street to Exposition boulevard, (or lower slde of Audubon Park;) 
and retumlng along Camp street to Henry Clay avenue street, Henry Clay av- 
enue street to CoUsetun street, CoUseum street to Loulslana avenue street, 
(south rtde,) Loulslana avenue street to Laurel street, Laurel street to St. 
Mary street, St. , Mary street to Constance street, double track on Constance 
street to Calllope street, Calllope street to St. Charles street; thence down St. 
Charles street, over the track of thn Crescent City Hailroad Company, to 
Canal street; and thence along Canal street, uslng the trunk Une of the Canal 
and Clalbome Rallroad Company, to the stai"tlng point at Canal street ferry 
landlng. * * * AU in accordance with map of said route and spécifications 
in the office of the clty eng^neer." In obédience to thto ordlnance, the comp- 
troller pnbUshed for three months, accordtng to law, the foUowtng advertlse- 
ment: "Public notice is hereby given that on Monday, March 28Ûi, 1892, in 
the cotmcll chamber, at tho city hall, at the hour of 12 o'clock M., wlll be 
sold at public auction to the hlghest responslble bldder the right of way 
for twénty-flve (25) years, for street-raUway purposes, over the followlng 
etre.ets, to wlt, [givlng the description above mentloned;] • • * ail !n oon- 
f oni^Ity with map of said route and spécifications in the office of the dty 
engiKéér, and ordbiance No. 5784, C. S., adopted November 17th, 1891." After* 
providing the method in vrhlch the road is to be eonstracted, the character of 
the rail and the ties. the character of the pavlng to be done In the streeta 
througU whlch the road ran, and the obligations to be assumed with referenco 
to the pavlng, repair, and maintenance of the streets, the spécifications, ap- 
proved by city councll, provided: "This Une may be operated by any 
motive power now successfuUy appUed In the United States, except steam. 
The bpeed shall not exceed twelve miles per hour, imless by ordlnance of the 
councll. Cars shall not stop except at the further slde of crosslngs. • • • 
To enable bldders to estlmate the cost of the pavlng, the clty holds offers to 
deUver gravel to the purchaser of the franchise at a fixed rate and a fixed 
tlme. Thèse offers can be teen at the office of tho dty englneer. Work of 
construction shall be^ wlthin two Weeks after Ihe date of the signing of the 
contract, and so completed as to be in opération withln one year after tho 
same date. A bond of $50,000, approved by the mayor, shall be given to in- 
sure the commencement and completion of the work, and in a satlsfactory 
manner, wlthin the dates specifled. The party or parties to whom the right 
of way !s sold shall engage and contract with the clty of New Orléans to con- 
struct a certain number of square yards of gravel pavement, according to 
the gênerai spécifications for such pavlng, and, together with accompanying 
BelgÏEUi blocks, buntlng, curbs, counter curbs, and gutter bottoms, whlch shaU 
be estimated for and computed in the number of square yards, and not to be 
chargea for as an extra, or in addition to said square yards of pavlng, whlch 
shaU b«' constructed on such streets and commenclng at such points as the clty 
coimcil may hereafter designate." And by supplementary spécifications, show 
tng nelther approval by dty cotmcil nor date, It was provided: "The sale of 
this franchise, uuder the right of the city to reject any or ail bids, shall be 
adjxtdlcated to the party br parties who ofCer to bulld the greatest number of 
square yards of gravel pavement, Indudlng, wlthout extra cost, pavlng, curb 
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planklng, curbs, gutter bottoms, counter curbs, wlngs, Belglan block ctoss- 
ings, and btmtliig along fhe tracks and culverts, provlded fhat such bld is not 
less than 60,000 square yards. The terms upoa whlch the work oî paTing, 
etc., can be done are on ûle In the office of the clty englneer." 

At the date and place appointed in the advertisement Judah Hart appeared 
and bid the mhiimum flxed In the spécifications; that is, 60,000 square yards 
of grarel pavement Thjs bld was duly reported to the councll by the comp- 
troUer, and the councll thereupon passed ordlnance No. 6260, 0. S., adopted 
Aprll 12, 1892, dlrectlng ttie mayor to enter Into a notarial contract with Judah 
Hart for the right ot way for 25 years, for street-railway purposes, over the 
route deeignated in the advertisement, ail In conformlty with the map ot 
said route and spécifications in the office of the clty englneer, and ordlnance 
5784, O. S., adopted November 17, 1891, and as per his bld of March 28, 1892. 
The parties thereupon went before the clty notary on the 8th day of June, 
passed the notarial contract provided for by ordlnance 6260, and gave a bond 
for $50,000, requlred by the ordlnance. On Jime 28, 1892, a large number of 
property holders on Constance street, between Fellclty and OaJliope streets, pe- 
titloned the councll not to permit the laylng of a double track on that street, as 
It wafl a very narrow street, and asklng the councll to order the removal of 
one of the tracks provided for in the franchise sold to Judah Hart to some 
other street Thls pétition was referred to the streets and landings commlttee, 
who referred the matter to a subcommittee. Thls subcommlttee reported that 
the objection of the property holders on Constance street was well founded, 
and advised that one of the tracks be changed to OoWseum street from Loui- 
slana avenue to Race street, and on Race street to Camp street, and on Camp 
street over exlsting tracks. The report of the subcommittee was taken up 
by the whole commlttee, and approved, and thls commlttee thereupon reported 
an ordlnance to the councll, modlfylng the right of way of the franchise grant- 
efl to Hart Thls ordlnance was adopted, and became ordlnance No. 6595, 
C. S. It provides that "whereas, the route of the street raUroad franchise 
adjudicated to Judah Hart under the provisions of ordlnance No. 5784, O. S., 
provides for a double track on Constance street, from St Mary street to Oal- 
Uope street; and whereas, Constance street, between the points deslgnated, Is 
too narrow for the construction and opération of a double track, regard belng 
had to the Interests of the résidents on said street; and whereas, It Is to the 
Interest of the clty that the route of saJd railroad should be modlfied so as to 
take said double track ofC of Constance street, and to make one of said tracks 
nm on Collseum street from Louisiana avenue to Race street, and thence to 
Camp street; and whereas, the said Judah Hart la willlng to accept the modi- 
fication of said route as herein proposed: "Section 1. Be it ordalned by the 
common councll of the clty of New Orléans, that the route of said raUroad 
adjudlcated to Judah Hart under the provlMons of said ordlnance No. 5784, 
C. S., be changed, amended so as to read as follows, to wlt: • • » ," 
givlng the changed route, taking one of the tracks off of Constance street, and 
the removal of that track from Constance street and Laurel street to Collseum 
street, from Ixiulslana avenue to Race street, through Race street to Camp 
street, and down a portion of Camp street over the tracks of the Crescent Clty 
RaUroad. The whole body of the franchise above Louisiana avenue aud 
below Race street remalned entirely unchanged. 

The second section of the ordlnance provided that Judah Hart should 
slgnlfy hls acceptance of thls order by a notarial contract, slgned by blmself 
and the mayor before the dty notary, and authorizing the mayor to enter 
into such contract with Hart, changing the route of the railroad. Thls ordl- 
nance was adopted on the 2d of Augiist, 1S92. While thls ordlnance was pend- 
Ing, to wlt, on July 15th, certain property holders on Collseum street, between 
Iioulsiana avenue and Race street, presented to the coimcll a pétition, pro- 
testing agalnst the granting of the right of way to lay a railroad on that part 
of Collseum street; the groimd of their protest belng that petitioners had at 
a heavy expense recently graveled the street; th.it It is the only street runnlng 
through that part of the clty, and the only one of tlie smaller streets left, 
not now defaced with raUroad tracks; and averring that a great hardship 
would thereby be worked to the petitioners to hâve the said street, whlch thay 
bad recently been put to the expenae of constructlng, rulned, and that It 
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•Wotild be à great Incontenlencé to the gênerai conumiiilty •whlcli now uses 
thé saitf strëet as a plèasure flrive. In accordaJice wltli the provisions of the 
oralniilaëe, tiie mayor oâd-Tadali Hart appeared before the dty notary on the 
9th day of September, and executed a notiarlal contraCt, embodying the terms 
of the ordinance. 

Work was Immedlately commenced by Hart under thèse ordlaances, and, 
■ as Bhown by.the affldavit of M. J. Hart and the affidavlt of G. A. Hopkins, 
prier t() the 15th day of Ôétober, 1S92, Hart had entered toto contracta for the 
constnlctlon and equlpm^it of the sald property, amonnting to the sum of 
$303,050. Large amounts cf materials provided for in sàid contracts had 
prior to that date been delivered by the contractors. Ten thousand dollars 
worth of gravel had been delivered and put In position. Blght thousand 
ssven hundred feet of Gamp street, from Loulsialia avenue to Joseph 
Street, had been graded, and cross-ties and track materlal delivered for the 
roàdbed. Collseum street had been graded for a single traCk from Loulsiana 
avenue to Napoléon avenue, a distance of thi-ee thousand six hundred feet, 
and croiss-tles and track materlal were delivered for the roadbed. Twelve 
thousand Ctross-tles had been delivered at the Carrollton avenue swltch from 
the belt Une to be put In the construction of the railroad, and track materlal 
for about seven miles of track had been put in position. Thousands of dollars 
had been spent hi the excavation of the streets covered by the franchise, 
and nearly aU the materlal for the overhead work and construction had been 
delivered by the contractors and put In place along the route of the railroad. 

On the I7th of October, 1892, Nevyton Buckner and six other persons, 
claiming to be property holders on Ooliseum street between Louislaua avenue 
and Eace street, belng that part of Collseum street covered by the modifica- 
tion of the route provided for under ordinance No. 6595, 0. S., filed a pétition 
in the civil district court for the parish of Orléans, averrlng that they vyero 
owners bf real estate on the deslgnated portion of Collseum street; that they 
had latély contributed large sums of money for the purpose of pavlng sald 
Collseum street with Rosetta gravel; that by reason of the paving, as well as 
by the fact that adjohilng parallel streets are occupled by street-rallroad 
tracks, sald Collseum street had becôme a throughfare much resorted to by 
thé citizens of New Orléans as a pleasure drive, and that by reason of sald 
pavMg the value of their property had been enhanced; that the city councU 
had adopted ordinance No. 5784, dlrecting the advertlsement and sale of the 
stréet-rallroad franchise thereln mentioned; that thecomptroUerhad advertlsed 
the sald franchise for sale, but dld not, as requlred by section 4 of act 135 of 
th« Acts of Loulsiana of 1888, publish the spécifications of the franchise; 
that the cômptroUer dld not, at the expiration of the delay, as requlred by 
ordinance No. 5784, and by the act Of 1888, sell to the highest responslble 
bldder the franchise; but, Instead of selling the same, prétend ed to aecept, 
as the considération of the franchise, an offer of Judah Hart to fumish the 
city of New Orléans not less than 60,000 square yards of gravel pavlng; that 
by virtue of ordinance No. 6260 the mayor and Judah Hart had entered tnto 
a pretraaded contract with référence to the said franchise; that, as said 
spécifications had not been pubUshed as provided by law, and as the afore- 
said franchise had not been sold at public auction to the highest bldder 
undel- the requlrements and limitations of ordinance No. 5784, O. S., and Act 
135 of 1888, the said offer of sald Hart to acquire sald franchise, and the 
sald ordinances Nos. 5784, C. S., and 6260, C. S., and the pretended contract 
of the 8th of June, 1892, were absolute nulllties, and devold of ail légal eflCect, 
and dld not and could not convey to him the franchise. They further aver 
the passage of ordinance No. 6595, O. S., modlfying the route as originally ad- 
Judlcated, and that the franchise or rlght of way over the part of Collseum 
street granted by the modification greatly exceeds in value the rights of way 
over those streets for whlch It was thus parmltted to be substltuted; but that 
in splte of thls fact said change was by said cominon council ordained without 
considération of the city of New Orléans, vrtthout pubUcation, and without 
ad,1udication of said franchise, as requlred by Act No. 135 of 1888; that 
petltloners valnly protested to the common council agalnst the change; that 
they are tnformed and verily believe that sald Judah Hart, under thls ordi- 
nance. Int^ids to enter upon Collseum street, between Loulsiana avenue and 
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Race Street, for the piirpose of laylng a roadbed and traçks for a street rafl- 
vvay, the saine to be operated by using as motor power the so-called "trolley 
System of electrieity," and tbat, If pt^rmltted to do so, he wlll utterly ruin the 
pavlng of Coliseum street, thereby inflicting upon petltioners irréparable In- 
jury, besides depreciating the value of thelr property more than $10,000; that 
the trolley System of electrieity Is an xmmitigated' nuisance, "pre-eminently 
dangerous to life, and destructive to peace and comfort," and that its 
adoption for a narrow street like Coliseum street, which has a wldth of about 
25 feet, would prevent absolutely the safe use of sald street by other vehicles, 
and would render the approach in carriages to petltioners' hoxises imsafe, If 
not impossible, and would destroy the quiet enjoyment of thelr homes. They 
pray for citation of Hart, and for Judgment decreeiDg— First, that the al- 
leged adjudication to Hart under ordlnances Nos. 5784, 6260, and 6595, C. S., 
and the contracta of date the 8th of June and the 9th of September, 1892, 
to bo illégal, niill, void, and of no effect; second, perpetually enjoining Hart 
from entertng upon Coliseum street between Loulslana avenue and Race 
street, for the purpose of constructing a street rallway, under and by vtrtue 
of sald ordinance and the sald pretended contracts, and from disturbing the 
siu-face or pavlng of sald CoUseum street between Loulslana avenue and Race 
street, or making any excavations or constructions therein or thereon In 
furthorance of the purpose of sald ordinance .and contract; and, thlid, pray- 
Ing for a preUmlnary Injunctlon, in the event of such disturbance, durlng the 
pendency of this suit. Hart, being a citizen of New York, appeared, and 
removed this cause into the circuit court of the United States for the eastern 
district of Louisiana, 

When the record was flled in the circuit court the complainants appeared 
and filed an amended and supplemental bill. setting forth the brlnging and 
removal of the suit, and reaverrlng ail the matters contalned In thelr pétition; 
and further averring that, as front proprletors of property on Coliseum street, 
between Loulslana avenue and Race street, the railroad proposed to be con- 
structed by défendant and operated by the trolley System of electric cars, by 
reason of its Impairlng the pavement on sald street and obstructing the hlgh- 
way and the approach to thelr résidences, and by its noise and danger, wlll 
be a nuisance speclally afCectlng and injuring Irreparably them, and each of 
them, in thelr comfort and convenience and rights of property; further 
averring that under the charter of the city of New Orléans the eouncil had 
no power to grant authorlty to sald Hart to construct and operate a road by 
means of the trolley System of electrieity. They further show that Hart had 
entered upon a portion of the street since the fillng of the suit ha the civil 
district court, and they pray for a preUmlnary injunctlon to restraln him. 
Notice was given, the matter was heard, the circuit court gi-anted the In- 
junctlon, and Hart, under section 7 of the act, approved March 3, 1891, bas 
appealed to this court. 

On the hearlng of the injunctlon the complainants ofifered no affidavlts In 
support of the allégations of thelr pétition and amended biU, except the affl- 
davit of one of the complainants, Newton Biickner, as to the trutli of the 
averments of the pétition and bill themselves. The défendant offered the 
affidavit of the city engineer and that of M. J. Hart, together with maps of 
Coliseum street and Constance street, to show that Coliseum street between 
Race street and Louisiana avenue was 25 feet wlde from outer curb to outer 
curb, and that there was a space of 9 feet and 2 Unes on each slde of the 
railroad track between the center of the raU and the outer curb, leaving 
ample space on each side of the track for the use of the gênerai public and the 
passage and standing of vehicles; and showing that the double track on 
Constance street would leave only 4 feet and 2 Unes between the trend of 
the rail and the exterior curb,— a space entirely too narrow to permit the 
standing or passage of a vehicle. The affidavit of Brown, city engineer, M. 
J. Hart, and G. A. Hopkins, engineer, together with the profiles of CoUseum 
street, and the spécifications for the construction of the railroad on that 
street, tend to show that the taking up of the gravel pavement, the laying 
of Belglan block between the tracks, and a bunting of the same on each side 
of the rail, and the renewal of the gravel on the street In accordance with the 
spécifications, wlll make the street better, more substantial, and more durable 
V. 54F.no. 6 — 59 
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for puIiUc nse tban befflre. The affidavits of R. T. Macdooald and B. J. 
Hathbraé show that thé, trolley System U not a nuisance, and that it Is not 
dangerous to llié or propèfty. 

The :loUowiijg are thè assignments of error on appeal: "(1) That the court 
erred ■ in ' holding that thp.çity counçil had no right or power to change the 
route lOf st^d road from Constance and Laurel to CoUaeuin street, from 
LoulsI^ina avenue to Race street, -wlthout three months' âdvertisement and 
adjudication; (2) that the court erred in holding that the adjudication of the 
whole franchise at a price to be paid in gravel pavement was void; (3) that 
the court erred in holding that the complalnants had any right or authorlty, 
under the allégations of their biU, and in the' absence of the city of New 
Orléans as a party in the record, to ralse the questions coVered by asslgn- 
ment in error No. 2; (4) that the court erred in holding that the complalnanti 
werè not estopped, under the facts set forth in the affldaylts, from raisin* 
any objection to the construction by the défendant of the railway In question 
under his grants from the city of New Orléans." 

Edgar H. Farrar, (B. F. Jouas ànii Ernest B. Kruttschnitt, on the 
brief,),for appellant. ; 

Harry II. Hall and W. Wirt Howe, for appellees. 

Bçfore PARDEE and McCORMICK, Circuit Judgea, and LOCKE, 
District Judge, 

FARDEE, Circuit Judge, (after stating the facts.) The order 
appealed from enjoins the défendant from entering upon Coliseum 
street, between Louisiana avenue and Race street, for the purpose of 
constnicting a street railway, and from disturbing the surface or the 
paViipg of said Coliseuin street, or from making excavations or con- 
structions therein or thereon, by virtue of certain city ordinances 
and contracta recited. The propriety of this (5rder is ail that is 
before us for review. "Whether the appellees, complalnants in the 
court below, are entltled to ail the relief prayed for in their original 
and supplemental bills must first be determined in the court below, 
before this coiu^ can review on appeal. The contention of appellees 
in this court and in the court below, as stated by their counsel in 
the elaborate brief filed, îs as foUows: 

"This suit is brought by complalnants, not as taxpayers complalning of a 
fraudulent or Illégal contract prejudlclal to the sald complalnants in common 
wlth ail other citizens, but by them as owners of realty whose peaceful en- 
joyment thereof is illegally threatened. They aver that défendant has no 
right to enter upon the streets aforesaid, for the purpose of consîructing hls 
ralhoad. Ho answers that he lias, by virtue of the authority granted to him 
by prdlnances 5784 and 6595- Complainants reply that, in so far as sald 
ordinances prétend to ajithorize the trespass complalned of, they are illégal, 
and they pray to hâve them so declared by tlie court They do not aslc 
that, as between the city and défendant, the so-called 'contract' be anuulled; 
but ' they pay whan défendant attempts by virtue of them to iuvade re- 
spondehts' rlghts that they are illégal, and do not justlfy the invasion. They 
do not attempt to Invalidate any of Mr. Hart's so-cnlled 'right.s.' except in so 
far as they are used by hlm as pretended authority for laylug hls tracks 
on Coliseum street between Louisiana avenue and Race street." 

Ownei's of lots abutting on or adjacent to a public street of a 
city, even if not owners of a fee in the street, hâve the right of ac- 
cess and the right of quiet ehjoymeïit, and such rights are property 
which may be protecteiï by injunction wheh invaded without lesraJ 
authority. Dill. Mun. Corp. § 587b; Dudley v. Tilton, 14 La. Ann. 
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283; Schurmeiér V. ïtailroad Co., 10 Minn. 82, (Cit 59;) Wetmore T. 
gtory, 22 Barb. 414; Pettibone v. Hamilton, 40 Wis. 402. 

Wliere there is an unauthorized obstruction or closing of a public 
Btreet, ail the adjacent ownérs who sustain by sucli obstruction a 
spécial in jury can maintain a suit for injunction agaiûst the party 
or parties maldng the obstruction. Dudley t. Tilton, supra; Petti- 
bone v. Hamilton, supra; Grifflng v. Gribb, 2 Black, 519. In such a 
suit no other parties défendant than the alleged trespasser are re- 
(iuired. Eailroad Co, v. Ward, 2 Black, 485. In the case under 
présent considération, it seems that aU the necessary parties, if not 
ail the proper parties, are before the court, 

The asserted right of appellant to invade Coliseum street was 
only acquired one month and eight days prior to the institution of 
the suit for injunction. It was granted by the council of the city 
of New Orléans, against the public protest of ofle of the complain- 
ants to the suit and other résidents and property holders on CJoliseum 
street. As we gather from the record, the actual invasion of C!oli- 
seum street between Louisiana avenue and Eace street took place 
since the commencement of the suit, and then was apparently for 
the purpose of raising the question of right Until the actual or 
attempted invasion of the street, the property holders thereon were 
not required to go into the courts to attack a pretended right which, 
until their street was invaded, in no wise affected them, except in 
common with aU the other property holders and taxpayers of the 
city. Considering the public protest of the property holders, the 
short period elapsing between the acquisition of the right and the 
institution of the suit, and that the complainants were not specially 
called upon to act untU their street was actually invaded, we are 
of the opinion that there has been no acquiescence, no standing by, 
nor sleeping upon rights, to any such extent as would equitably 
estop the plaintiffs from maintaining their légal rights. 

The transaction between the city of New Orléans and the appel- 
lant by which appellant acquired ail the rights that he has to a 
street-railroad franchise on Coliseum street was one of barter and 
exchange; i. e. a street-railroad franchise was exchanged for a cer- 
tain amount of public work and materlal in the nature of gravel 
paving to be thereafter constructed on the streets of the city. The 
spécifications as to the street-railroad franchise disposed of were 
reasonably deflnite and certain. Those with regard to gravel 
paving to be fimiished were, perhaps, deflnite enough as to character 
and composition, but were indeflnite as to a very important élément 
of cost, — ^the street or streets upon which the work was to be done 
being left to the after-determination of the city council. The ex- 
pense of building, say 60,000 square yards of gravel pavement in 
the streets of New Orléans, largely dépends upon the location of the 
streets, the excavations or filling necessary, and the distance from 
the main Une and switches of the Illinois Central Eailroad. The 
nature of the exchange oflered by the city was such as to neces- 
sarily limit compétition, and to a marked degree. No one, how- 
ever desirous he may hâve been of acquiring the street-railroad 
franchise offered by the city councU, could safely bid for the same, 
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nsIesB lie was also willing and ready to deal in graTel, and under- 
take the business of paving streets witli gravel; and certainly no 
contractpr engaged in the business of street paving could bave 
bid on fbé çôntract to tbe advantage of tbe city unless bis means 
permiitéd him to buy, own, and operate a street-raiïroad franchise. 

Complain^iits in ttie court below (the appellees bere) contend that 
tbe said transaction was and is absolutely null and void, because 
entered into without autbority on the part of the city council, and 
in contravention of the express limitations imposed upon tbe city 
council in the charter of tbe city and by subséquent acts of législa- 
tion. Tbey say (1) that the city of New Orléans bas no autbority 
under its charter to authorize a street-railroad to be operated 
witb electric power ap a motor; (2) that tbe use of the overbead 
"trolley" System is a nuisance; (3) that the street-railroad franchise 
disposed of to appellant was not advertised according to law; (4) 
that the franchise, as to Coliseum street, between Louisiana avenue 
and Eace street, wâs not advertised at ail; and (5) that under tbe 
act of 1888 tbe city pf New Orléans is probibited from disposing of 
a street-railroad franchise otberwise tban for cash and to tbe bigh- 
est bidder. Any one of thèse objections, if weU taken, sustains 
tbe i)rppriety of the order appealed from. 

Tbe charter of tbp city of New Orléans (Act No. 20, Acts La. 
188^) expressly déclares thàt tbe said city — 

"Is faeréby created, Incorporated, and establlshed as a polltical corporation 
by the name of the city bf New Orléans, with the foUowing powers, and 
no moré." 

, ■■ ■ iy ':••■■• 

Section 8 of the said charter (paragraph 13) déclares that tbe 
city council sball — 

"Hâve the power to aathorize the use of the streets for horse and steam rall- 
roads, and to regulate the same; to requlre and compel ail Unes of rallway 
or tramway In any one street to riui on and use the sanje track and tum- 
table, and compel theûi to keep , cohductors on their cars, and compel ail 
siich companles to keep and repair the Sttéets, bridges, and crossings through 
or over whlch their cararun." 

And section 21 provides that— 

"Ail çpntracts for pubMjc works or fpr materlals or supplies ordered by the 
council shall be offered'by the comptroUer at public auction, and glven to the 
lowest bidder who càn fumlsh securlty satisfactory to the council; or the 
same sball, at the discrétion of the council, be advertised for proposais to 
be delivered to the comptppUer in Writing, sealed, and to be opened by such 
comptroller In the présence of the finance committee of the said coimcil, and 
given to the persons mâking the lowest proposais therefor, who can fumlsh 
securlty satisfactory to thfe coimcil: provided, that the couacil shaU in either 
case hâve the right to reject any or ail of the blds or proposais." 

At tbe same session pf the législature, it was provided — 

"That hereafter, whenever the city of New Orléans, through her proper 
authoritles, shaU contract with prlvate corporations or individuals for the 
sale or lease of public privilèges or franchises, such as the right of way for 
street rallroads or for 6ther public tmdertakings within her légal power and 
control, the pricc paid for the sale or lekse of public privilèges or franchises 
Bhall be applied by such City In the performance of work of public Improve- 
ment of a permanent cliara,cter, such as paving of streets, embeUishing parks," 
etc. Act 81, Acts La. 188^. 
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By Act 135, (Acts La. 1888,) entitled "An act further defining 
the powers and duties of the council and oflQcers of the city of New 
Orléans, and imposing additional limitations thereon," it is pro- 
vided in the first section — 

"That neither the council of the clty of New Orléans, nor any committee 
thereof, nor any of the offlcers of sald clty, shall hâve power to blnd the dty 
by any contract for any public work, or for the purchase of any materlals 
or supplies for any of the departments of the city govemment, unless there 
shall bave been previously passed a resolution authorizing the sald contract 
or the sald purchase, and unless the sald contract for public work or for the 
fumlshlng of said materials and supplies shall hâve been let by the comp- 
troller to the lowest bldder, as provided lu section 21 of sald charter: 
provided, however, that in cases of emergency the offlcers of the varions 
departments may make bllls for supplies of materials not exceeding flfty 
dollars; but In ail such cases Immédiate report In writing of the making of 
Buch bill shall be made by the head of the department to the mayor, setthig 
forth the reason of Its action, whlch report shall be laid by the mayor be- 
fore the coimcil, and recelve the approval of that body before the said bill 
is ordered paid." 

And in the second section — 

"That on the first of January and July of each and every year each and every 
head of every department of the city govemment shall lay before the council an 
estimate of the supplies and materials (within the limitation of the appropri- 
ations made In the budget for his department) that may be needed in his de- 
partment during the current six months; and the said council shall approve 
or modify, in its discrétion, said estimate, and shaU thereupon direct the 
comptroUer to advertise and adjudicate the contract to fumish said supplies 
and materlal, or so much thereof as may be needed, to the lowest bidder, as 
provided in section 21 of the city charter." 

And in the fourth section — 

"That said coimcU shall not hâve power to grant, renew, or to sell or to dis- 
pose of any street-railroad franchise, except after at least three months' pub- 
lication of the term and spécifications of said franchise, and after the samè 
bas been adjudicated to the highest bidder by the comptroUer, as provided in 
section 21 of the city charter." 

The intention of the législature in enacting the foregoing pro- 
visions is apparent. The powers given to the cily council undei; 
the charter areto be strictly construed. In ail purchases of pub- 
lic work, supplies, and material full notice and free compétition are 
required, and the contracts therefor are to be given to the lowest 
bidder. In any disposition of a street-railroad franchise, either 
by grant or renewal, a full publicity of exactly the franchise to 
be disposed of, with free compétition, and every adjunct to secure 
the best price, is required. No room is left, if the statutes 
are complied with, for secrecy, jobbery, favoritism, or the exer- 
cise of political and private influence, conceded by counsel to be the 
mischief sought to be remedied, particularly by the act of 1888 en- 
titled "An act further defining the powers and duties of the coun- 
cil and offlcers of the city of New Orléans, and imposing additional 
limitations thereon." 

An examination and comparison of thèse acts in the light of 
the conceded législative intention lead to the further conclusion 
that tn the purchase of public works, supplies, and material, or 
in the disposition of street-railroad franchises, the contract of sale 
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I^,fl,)^pi>^g permîtte^ j^o the city coumdl. The contract of sale is an 
%p.eeif^éiit by w^oh one gives a thing for a price in current money, 
4î\4 W 9P^^^ gives jthe price in jordçr to haye th.e thing itself. Civil 
Code La. art. 2439. It is only by a sale in public market that 
the free compétition exacted by the statutes can be obtained. In 
ordë?; tb!jpurchase at public auction and from the lowest bidder, 
and to dispose of at public auction to the highest bidder, — almost 
of hecessity, it seems,— the measure of value must be in current 
ïnohéy. ITie act pf 1882, quoted above, distinctly infers a price or 
sum df iDLohey to'be obtained frpm the sale or lease of street-rail- 
roadfr'apchises, and. directs the application thereof. The act of 
1888 elearly implies in every section quoted that the city council 
is to pntchase public work and material and dispose of street-rail- 
road 'franchises for current money. The judge of the circuit court, 
on this point, says: 

"It seems to me thiit where a bid Is Invlted In cpm or wine or any gooda, 
wares, or mercliandise It necessarily more or less cireumscribes the freedom 
of the compétition, for there Is more or less dlfflculty In obtainhig any article, 
even to those who liave the money. It is not enough that the city needs the 
article;: . the article Itself must also be as easlly obtainable as money. The sub- 
stitutipn o( anythlng for money itself would naturally glve an advantage 
to those who had that article, and who know how or where and upon what 
tepms It could be purchased, and would make the sale less calculated to ab- 
solutely secure the highest priée, and thus defeat the object of the statute. 
Section 4, (Act No. 133 of the Acts of 1888,) above referred to, requlres that 
the sale shaU be to the highest bidder by the comptroUer, as provided in sec- 
tionSl of -the city charter. That section, whlch Is found on page 25 of the Acts 
of 1882, requlres that the sale shall be ofCered by the comptroller, at public 
auction, and glven to the lowest bidder. Now, It seems' to me clear that, con- 
sldering the object the législature had in placlng this prohibition upon the 
commen eçtuncil, requlrlng the long adverUsement of three months, and sale 
at auctton of railroad franchises, they meant that the sale should be for that 
whlch would least restrict the number of pnrchasers, as well as for the 
ameunt of the bld, and therefore meant that it should be for money; and that 
the sale oî the entire franchise to the défendant, havlng been for gravel pave- 
ment, and not for money, is invalid." 52 Fed. Rep. 837. 

This teasonîng is vèry cogent. 

"It ïs à gênerai and undisputed proposition of law that a municipal corpora- 
tion pOssesses and can exercise the foUowIng powers, and no others: First, 
those grâlited In express words; second, those necessarily or falrly tmpUed 
In op taddent to the powers expressly granted; third, those essentlal to the 
declared objects and purposes of the corporation,— not simply convenient, 
but Indispensable. Any fair, reasonable doubt concemlng the existence of 
power Is iesolved by the courts agalnst the corporation, and the power is 
âeMeâ. Of eveiy municipal corporation the charter or statute by whlch it 
is created Is its organlc act. Nelther the corpoi-atlon nor Its offlcers can do 
any act, or make any contract, or Incur any liabillty, not authorized thereby, 
or by some législative act applicable thereto. Ail acts beyond the scope of the 
powers granted are void." DUl. Mun, Corp. § 80. 

As has been noticed above, the transaction between the city of 
New Orléans and the appellant, disposing of a street-railroad fran- 
chise, was one of barter and exchange, necessarily limiting compéti- 
tion, The authority to make such a transaction is not granted 
in express words in the charter, nor is it necessarily or fairly im- 
plied in or incident to the powers expressly granted; nor is it essen- 
tial to the declaced objects and purposes of the corporation, but. 
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on the contrary, aa has been shown, It is in conflict with the légis- 
lative intent as declared in the charter and in the subséquent légis- 
lation referred to. At ail events, there is a fair, reasonable doubt 
concerning the power of the city councU to enter into the transac- 
tion complained of, and the same should be resolved against the 
corporation, and the power denied. "Whaterer ia done in contra- 
vention of a prohibitory law is void, although the nullity be not 
fonnally directed." Eev. Civil Code La. art 12. The other nulli- 
ties alleged against the rights of appellees need not be considered. 
It follows that thé order appealed from should be afiOrmed, and it 
is BO ordered. 



DOB v. WATEBLOO MIN. CD. 

(Circuit Court, S. D. Callfomla. March 27, 1893.) 

No. 183. 

1. MiNTCs AND MmiNO — Patents— Rtght to For,T,ow Dip. 

The patentée, and even the mère possessor, of a mjnlng clalm, tmder 
lieense from the government, has a rlght to ail minerais lying verttcally 
bencath tlio surface of his clalm, subject only to the riglit of the lawful 
possessor of a neighboring claim having p.nrallol end Unes to follow any 
iode, tbe apex of wliich lies witl:in his claim, on its dip within the limlts of 
Infinité plaaes vertically projected through such end Itnes. An unlawful 
possessor has no such rlght to follow the dip. Montana Go. v. Clarli, 42 
Fed Ilep. 020, dlsapproved. Duguan y. Davey, (Dak.) 20 N. W. Kep. 887, 
approved. Iteynolds v. Mining Co., 6 Sup. Ct Rep. CCI, 116 U. S. 687, 
distlnguished. 

2. Samk— End Lines— Patîatxetjsm— Patent Conot.urive. 

Where the end lines of a surface k.catlon of minhig lands, as fixed and 
declared in the govemment patent, are parallcl, the patentee's light to 
follow the dip beyond his side lines cannot be defeated by showing that 
in the original location of the claim the end lines were not panillel. The 
pateut while unrevoked Is conclusiye on this point. Iron Silver Min. Co. v. 
Blgin Mming & Smelting Oo., 6 Sup. Ct. Rep. 1177, 118 U. S. 196, and Min- 
ing Co. V. Tarbet, 98 TJ. S. 463, distlnguished. 
8. Bame. 

The patentee's rlght to follow the dip exista by virtue of Rev. St. § 2322, 
whether the express grant of such right is contained in the patent or not 

4. Samk — Abandonmbnt op Part of Claim. 

Where a mlntng claim as located does not hâve parallel end Unes, but 
the United States surveyor In surveying it draws in one end Une so as to 
make them parallel, the rejection of such survey by the locator wlU not 
deprive his assignée, upon thereîifter accepting the survey, and obtaining 
a patent in accordance tUerewiiU, (abandoning the portion of his claim 
not included in the survey,) of his right to follow the dip beyond his side 
lines wiUim the vertical planes drawn through the parallel end Unes of the 
sm-vey. 

5. Same— WnAT Constitutes a Lodb. 

Where minerai deposits are separated Into three well-deflned parts, 
trnceable for a great distance in tlieir length and depth, and luiviiiîc dis- 
tinct foot and hanging walls, each part is a separate veln, within the 
moaning of the niiniug laws glving the right to foUow the dip of a vein 
beyond the side lines of the clalm, although there are many ore-bearltig 
cracks and seams running ont Ironi each vein, and sometiraes extendiug 
from one to the other. Kureka Con. Min. Co. v. Rictmiond Min. Co., 4 
Sawy. 302, distlnguished. 
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Ili'Eqiilty'. Bill by John*^. t)oe against the Waterloo Mining Com- 
pany to eûjoin respondent from entering under thè surface of com- 
plflManfs daim and extracting ore from a certain Iode there situat- 
ed. Dècree for complainânt. 

' Mesick, Mfixwell & Pbiçlan and Mesick & Waters, for complain- 
arit. 
, iV. F. Herrin, and A. H. Eicketts, for défendant. 

EOSS, District Judge, The Silver King is a quartz Iode mining 
claCim situate in the CaliCo mining district of San Bernardino county, 
Cal., for which, at the time of the commission of the acts for wMch 
this suit is brought, the défendant held a certificate of purchase, 
foUowed, since the bringing of the suit, by a government patent 
which the défendant by supplemental answer has set up. The 
Oriental No. 2 and the Eed Cloud are also quartz Iode mining claims, 
lying immediately south of and adjoining the Silver King, for which 
tiie complainânt, at the time of the commission of the acts com- 
plained of, held certificates of purchase from the United States. The 
p^rpose of the suit on complainant's part is to enjoin the défendant 
from entering under the surface of the Oriental and Eed Cloud 
claims, and mining and extracting ore from what défendant claims 
to be a continuation of a Iode having its apex within the surface 
Hues of the Silver King clalm. The Silver King was originally 
l(M:àted by T. C. Warden, for himself, John King, and some others, 
Ofl, the 6th day of April, 1881; and as thus located its end lines 
w^e not parallel. There was a divergence of the west end Une of 
259 feet in the direction of the dip of the ore bodies. In 1882, with 
the intention of maldng application for a patent for the claim, 
Warden and his associâtes caused it to be surveyed by United States 
Deputy Surveyor Dunlap who, in making his survey, drew in the 
Southwest corner of the claim so as to make the end lines parallel, 
thus leaving out of the survey a triangular pièce of the original 
location. In ail other respects the survey was made in accordance 
with the original location, and the lines and corners of the survey 
were plainly and distinctly marked on the ground. With the action 
of the surveyor, in thus leaving out of the claim a triangular pièce 
of the original location, Warden and his associâtes were ^ssatisfied, 
and they declined to àccept the survey, or to make any application 
for a patent based upon it. But in 1884 they sold and conveyed 
their interest in the claim to Bradley, Metcalf, Sanger, and others, 
the grantors of the défendant, and thereupon Bradley and his asso- 
ciâtes adopted the Dunlap survey, caused him to again go over the 
Unes of his survey and monuments, and thereupon, and on the 21st 
of September, 1885, flled their application in the proper United 
States land offlce for a patent based upon that survey, and describ- 
ing the ground included therein as the "Silver King Claim." On 
the 20th of July, 1887, the défendant herein, as grantee of Bradley 
and his associâtes, waS permitted to enter the claim, and on the lOth 
of January, 1891, the government issued to the défendant its patent 
for the claim in accordance with the lines of the Dunlap survey. 
The certificates of purchase for the Oriental No. 2 and Eed Cloud 
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claims were issued to the complainant on the 24th of September, 
1887, based upon surveys thereof made June 4, 1887, in accordance 
with relocations of those claims made by complainant on the 9tli 
of May, 1887. When the original locations of the Oriental No. 2 
and the Red Cloud were made does not appear. 

Three questions hâve been presented, and ably and elaboratelj 
argued by counsel, and upon one of which a large mass of testimony 
has been taken. 

The first is presented by the défendant, and is to the effect that 
the certiûcates, which it is conceded are to be regarded, for the pur- 
poses of this case, with like force and effect as patents, held by the 
complainant, confer upon him no right to anything except the sur- 
face of the ground within the surface Unes of the claims, and such 
veins, Iodes, or ledges as hare their apex within such surface liries, 
and that the holder of such certiûcates has no cause of complaint 
against any one who enters and mines, even without any right in hiin- 
self, under the surface of such Iode claim, so long as he leaves the siir- 
face undisturbed, and does not interfère with any vein, Iode, or 
ledge having its apex within the surface Unes of such claim or 
claims. To this I cannot assent. It is true it was so decided in 
Montana Co. t. Clark, 42 Fed. Eep. 626. But the opposite conclu- 
sion was reached in what I consider the better reasoned case of 
Duggan V. Davey, (Dak.) 26 N. W. Eep. 887. It is entirely true that 
whoever takes a grant of a Iode claim takes it subject to the prO- 
Tision of the statute reserving to locators of other mining claims 
the right to foUow under its surface, for the purpose of extracting 
the ore therefrom, any vein, Iode, or ledge, the top or apex of which 
lies within the surface Unes of such other location. Rev. St. § 
2322. But until some one cornes clothed with that reserved right, 
the holder of a government patent or certificate has, I think, the 
just and légal right to say, "Hands off of any and everything with- 
in my surface Unes extending vertically downward." The mère 
possessor of a mining claim under license from the government 
would hâve that right; a fortiori, the holder of a conveyance from 
the government. For it must be remembered that the extralateral 
right conferred by the statute is but an incident of a valid Iode lo- 
cation. By the express language of the statute the right given is 
to "the locators of ail mining locations," etc. Without such loca- 
tion the incidental extralateral right does not exist. It could not 
therefore exist in a stranger to the paramount source of title. 
"\^^^ile the real object of grants of the nature of those under con- 
sidération is the minerai, the statute makes provision, as stated in 
Duggan V. Davey, for the disposition of "lands valuable for miner- 
ai." "It is the 'lands' in which minerai deposits are found which 
are *open to purchase.' It is 'land' claimed and located for valuable 
minerai deposits which is the subject of application for patent, and 
where patent of the United States issues it is for the land' at so 
much per acre." 

Except as modifled by the statute, no reason is perceived why one 
who acquires the ownership or possession of such lands should not 
hold them with and subject to the incidents of ownership and pos- 
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seBBi<nt at common law. That seems to hâve been the view of Judge 
Hallétt in Mining Co. v. Fitzgerald, 4 Morr. Min. Eep. 385, where Le 
says: 

""Wlthiû the Unes of each location tha owner shall be regarded as havlng 
full right to ail that may be found, untll some on© can show a clear title to 
It as a, part of some Iode or veln havlng Its top or apex In other terrltory. In 
other words, we may say that there Is a presumptton of ownership In every 
locator as to the terrltory covered by his location, and withln hls own Unes 
he shall be regarded as the owner of tdl valuable deposits untll some one else 
shall show by prépondérance of testlmony that sûch deposits belong to an- 
other Iode havlng Its top or, apex elsewhere." 

TMs must also Lave been the opinion of tlie suprême court in 
Iron SUver Min. Co. v. Elgin Mining & Smelting Co., 118 U. S. 196, 
6 Sup. Çt Rep. 1177, otberwise the judgment in that case could not 
hâve been afflnned; for the défendant fiiere offered to prove, among 
other thil^gB, that tiie vein, Iode, or ledge it admitted it had followed 
from thè Stone claim into and ùnder the surface of the Gilt Edge 
claim, ànd in and upon which it admitted it was mining, had its 
apex Vrithin the surface lines of the Stone claim, and — 

"That the veto, Iode, or ledge on Ita dlp, withln vertical planes drawn down- 
ward through the end Unes of the vetn, Iode, or ledge, so exlsting and fonnd 
wlthtn thé Stone surface mining cïalm, and contlnued In their own direction, 
namely, In the direction of the dip of the veln, Iode, or ledge, passed through, 
out of , and beyond the tast vertical slde Une of the Stone surface claim and 
location Into lands adjolnlng, to wlt, Into and under the said Gilt ISdge sur- 
face claim." 

— To wilich plaintiflf qbjected on the ground that the proffered proof 
would not be a défense to the action, nor tend to establish a défense 
thereto, aiid that, by reason of the surface form or shape of the Stone 
claim, its owners had no right, under the laws of the United States 
or otherwise, to foUow the Iode aUeged to exist therein in its down- 
ward course beyond the lines of the claim and into the plaintiEE's 
claim, and that no part of the Gilt Edge claim, or the minerai or Iode 
within it, was within vertical planes drawn downward through the 
end lines of the Stone claim, and contuiued radeflnitely in their own 
direction. The lower court sustained the objection, and excluded 
the évidence offered, to which ruling the défendant excepted. The 
suprême court held that, in view of the f acts of the case, the défend- 
ant did not hâve the extralateral right conferred by the statute, 
and afflrmed the action of the lower court excluding the proffered 
proof. But if, as is contended hère, any stranger could pursue such 
a vein, Iode, or ledge upon the theory that it constituted no part of 
the claim under the surface of which it was found, défendant in that 
case would hâve been entitled, even though a stranger to the para- 
mount source of title, to hâve pursued the vein, Iode, or ledge, and 
the judgment of the lower court must hâve been reversed for refus- 
ing the proof that was offered. 

There is nothing in conflict with this in the previous case of Reyn- 
olds V. Mining Co., 116 U. S. 687, 6 Sup. Ct Rep. 601. It was there 
held that where a i?ein or Iode is known to exist under the sm^ace 
included in a patent for a placer claim, and is not in the claimant's 
^asession, and is ndt mentioned in the claim on which the patent 
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issues, the title to such rein or Iode prauains in the United States, 
unless preTiousIy conveyed to some one else, and does not i)ass to 
the placer patentée, who therebj acquires no interest in such vein 
or Iode, and cannpt maintain ejectment tlierefor. The provisions 
of the statute in respect to Iode and placer claims are différent, and 
those différences are founded, as pointed ont in Keynolds v. Mining 
Co., on the well-known différence iu the character of the two classes 
of minerai deposits. In the case there the holder of a patent for a 
placer claim sought to recover possession of a vein which was known 
to exist under its surface at the time of the application for the pat- 
ent, and of which the applicant was not in possession, and which was 
not ref erred to or mentioned in the application of the clahnant or in 
his patent. The court held that, under such circumstances, such 
vein was excluded from the placer patent because of that provision 
of the statute relating to placer claims which déclares in effect that 
under such circumstances "the application shall be constmed as a 
conclusive déclaration that the claimant of the placer mine has no 
right to the possession of the vein or Iode." But, where no such vein 
or Iode is known to exist at the time that the patent is applied for, 
the patent even for a placer claim vrill carry ail valuable minerai and 
other deposits which may be found within the boundaries thereof. 
116 U. S. 696, 6 Sup. Ct. Eep. 601. In Cheesman v. Shreve, 37 Fed. 
Eep. 36, Judge Brewer, now an associate justice of the suprême court, 
held that, where parties enter beneath the surface within the side 
lines of a Iode claim patented to others, they are prima facie tres- 
passers, and must justify their entrance, or tiiey wiU be restraiae.d. 
I am of opinion, therefore, that the certificates of purchase issued 
by the government to the complainant make a prima facie case for 
him, and that the burden is upon the défendant to justify its entry 
and mining beneath the surface of complainant's claims, by show- 
ing — First, such a location of the Silver King as under the law enti- 
tles it to foUow any vein, Iode, or ledge having its apex within its sur- 
face lines, outside its side Unes extended vertically dowuward; and, 
second, that the acts of mining committed and threatened to be con- 
tinued by it under the surface of complainant's claim were and are 
upon a veiu, Iode, or ledge having its apex within the surface lines 
of the Silver King claim, and which in its dip downward passes out- 
side of the side lines of that claim, extended vertically downward, 
and into and beneath the surface of complainant's claim, and which 
lies between vertical planes drawn through the end lines of the 
Silver King, continued in their own direction. 

In the original location of the Silver King, as has been said, the end 
lines were not parallel, there being a divergence of 259 feet at the 
Southwest corner, in the direction of the dip of the ore bodies; and, 
that being the case, it is earnestly insisted on the part of the com- 
plainant that the défendant has no right to follow any vein, Iode, 
or ledge having its apex within the surface lines of the Silver 
King, outside of the side lines of that claim extended vertically 
downward; that whether or not the extralateral right conferred 
by the statute exists dépends entirely upon the fact whether or not 
the end lines as originally located were parallel, and that for that 
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purpose regard cannot bé had to the Unes of the claim as patented 
by the govemment. The cases of Iron SilverMin. Co.t. Elgin Mining 
& Smélting Co., 118 tJ. S. 196, 6 Sup. Ct Rep. 1177, and Mining Co. 
v; Tarbet^ 98 IJ. S. 463, are relied upon as conclusively sustaining 
that position. Those cases nndoubtedly détermine that a locator 
i^rboitod by the Unes of his surface location; and the former further 
deteniaines that where, as in the présent case, the location was made 
after the passage of the act of May 10, 1872, it is "essential to the 
existence of any right in the locator or patentée to foUow his vein 
outside of vertical planes drawn through the side Unes" that the end 
Unes of such surface location be paralM. But by neither of those 
cases, nor by any other case that has been cited, has it been deter- 
mined that, where the end Unes of the surface location as fixed and 
declared in the govemment patent are parallel, the extralateral right 
given by the statute can be defeated by showing that, accordiag to 
the original location of the claim, such surface end Unes were not 
paraUel. If the rights conferred by the patent can be defeated by 
showing a want of parallelism of the end Unes in the original loca- 
tion, it is difflcult to understand why the patent may not likewise be 
defeated by showing that the original location was roid because its 
boundaries were not properly marked upon the ground, or because no 
vein. Iode, or ledge was discovered within them, or because the statu- 
tory requirement in respect to the posting of the notice of location was 
not complied with, or because of an omission on the part of the 
locator to comply with any other provision of the statute regarding 
the location of such Iode claims. AU such matters I understand to 
be absolutely concluded by the patent so long as it stands unrevoked. 
If questions relating to tiie boundaries of the location, the markùig 
of lliem, the discovery of a vein, Iode, or ledge within them, the post- 
ing of the required notice, etc., are open to contestation after the is- 
suance of a patent for the claim as before, the issuance of such an 
instrument would be a vain act, and would whoUy faU to secure to 
the patentée the rights and privilèges designed by the law authoriz- 
ing its issue. The very purpose of the patent is to do away with the 
necessity of going back to the facts upon which it is based. Authori- 
ties to this effect in both fédéral and state courts are so numerous as 
to render it, I think, unnecessary to cite them. 

The patent in question was based, as has been said, upon a survey 
made in 1882 by United States Deputy Surveyor Dunlap, upon the 
request of Warden and his associâtes, and they rejected it because 
the drawing in of the southwest corner of the claim as originally 
located, in order to make the end Unes paraUel, left ont of the 
claim a triangular pièce of the ground. But they subsequently, in 
1884, conveyed their interest in the entire claim to Bradley and Ma 
associâtes, and those purchasers adopted the survey as correctly 
representing the boundaries of the claim, and, after causing the 
surveyor to again go over the boundaries and Unes of his survey, 
made application to the govemment for the purchase and patent 
of the whole claim according to those monuments and boundaries; 
and it was upon such survey and application that their grantee, the 
défendant hère, was permitted to enter the claim, and upon which 
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the patent was based. The lines of tlie claim as surveyed by the 
surveyor -were plainly marked on the ground, and the monuments 
which marked them were thus adopted by the owners of the claim 
as correctly defintng its boundaries. No rights of third parties having 
intervened, it surely could not hâve been necessary for the owners 
to take down the monuments that marked the lines, and erect them 
ovev again. The drawing in of the southwest corner of the original 
location in order to make the end lines parallel, and which change 
was thus adopted by defendant's grantors and by défendant, did not 
take in any ground not included in the original location. It did 
not take anything that belonged to any one else; on the contrary, 
it left out of the claim a triangidar pièce of the ground. No good 
reason is perceived why the lines of the claim could not be thus 
clianged, so as to comply with the statute requiring the end lines to 
be parallel, nor any reason for holding that a patent based upon 
such a survey is not conclusive upon the government as well as the 
patentée as to the boundaries of the claim; and if conclusive upon 
the government, so also upon any of its grantees acquiring rights 
subséquent to those of such patentée. In Mining Co. v. Eose, 114 
U. S. 576, 5 Sup. et. Rep. 1055, it was claimed, among other things, 
that the St. George claim included 200 more feet along the Iode 
than the law aUowed, and for that reason it was contended the loca- 
tion was void. Upon that point the court said: 

"AVe hardly thiak it needs discussion to décide that the inclusion of a larger 
number of llneal feet tlian two hundred renders a location, otherwise valld, 
totally void. This may occur, and often must occur, by accident of the sur- 
veyor, or other Innocent mistake where there exista no Intention to claim more 
than the two hundred feet. Must the whole claim be made void by thls mis- 
take, which may Injure no one, and was without design to vlolate the law? 
\Ve can see no reason, In justice or in the nature of the transaction, why the 
excess may not be rejected, and the claim be held good for the remalnder, 
uuless it Interfères with rights previously acqnired. It appears by the 
facts lound that one hundred and forty feet of the east end of plaintlffs' lo- 
cation is lost to them by the superior right of the Tip Top claim, leaving only 
Blxtj feet of excess, and this. If it were necessary, might be excluded by the 
govei-nment at the other or western end of the claim when it comea to issue 
the patent, which would leave plaintlffs only six hundred feet in one body In 
regular form. This also would Interfère with no prior rights, and would glve 
plaintlffs the beneflt of thelr clalnj to the extent of two himdred feet for each 
locator." 

Holding, as I do, that the patent is conclusive évidence as to the 
true location of the Silver King claim, and as the end lines of that 
claim as thus established are parallel, the right on the defendant's 
part to pursue any vein, Iode, or ledge having its apex within those 
surface lines in its downward dip outside of the side lines of that 
daim extended vertically downward, and within vertical planes 
drawn down through those patented end lines continued in their 
own direction, foUows, whether effect be given to the express grant 
of that right contained in the patent or not; for the statute itself 
gives it. Rev. St. § 2322. It is therefore not necessary to décide 
whether the question in respect to defendant's extralateral right 
was or was not properly cognizable by the ofScers of the land de- 
partment. If it was, it was in this case found to exist, and waa 



942 FEDERAL KEPOETEK, Vol. 54. 

e?tpr€!8sly granted by the patent to the défendant. If not, it fol- 
lOTHT^tby TÎrtue of tngstatute as an incident of the paràllélism of 
the endrii^es of the gi'^nted daim. 

It reinains to be d^termined whether the acts complained of by 
the coniplaînant were cônimitted and are threatened to be continued 
upon a vein, Iode, or ledge having its apex within the surface lines 
of the $ilver King claim, and which in its dip downward passes out- 
side of the side lines of that claipi, extended vertically downward, 
and into and beneath the surface of complainant's claims, and which 
lies between vertical pljanes drawn down through the end lines of 
the Silver King, continued in their own direction. Upon this point, 
as has been said, a large mass of testimony has been taken. The 
coi^tention pt the coiiiplainant is that in the ground in controversy 
there are a number of separate and distinct veins, each subject to 
separate ownership; on the part of the défendant, that thèse veins 
are included in and aie but a part of a Iode, and that the first 
location upon its apex or any part of its apex carries the right to 
th|Ç entire Iode from foot wall to hanging wall within the end lines 
of the claim. If the Iode exists as claimed, the conclusion contended 
for bythe défendant would undoubtedly follow; but Ifeel bound to 
giy^ it as my judgment upon the évidence that it does not exist. 

It ie endeavored to liken the ground in controversy to the great 
Eurêka Iode. I do not see the resemblance. The zone that ^ was 
there the subject of contention, and which was held to be a single 
Iode, was thus described by Mr. Justice Field : 

"We flnd the zone is contained within clearly deflned limita, and that it bears 
nnmistakable marks of originating, in ail Its parts, imder the influence of the 
same créative forces. It is bounded on Its south side for its whole longth, at 
least soi far as explorations hâve been made, by a wall of quartzite of several 
huadred feet In thlckness; and on its north side, for a like extent, by a belt 
of day or shale, ranging in thickness from less than an inch to seventy or 
eighty feet At the east end of the zone, in the Jaclison piine, the quartzite 
*ad àiale approach sa closely as to be separated by a bare seam, less than an 
inch in width. From that point they diverge, imtU, on the surface in the 
Eurêka, mine, they are about flve himdred feet apart, and on the surface in 
the Eiclunond mine, about eight hundred feet. The quartzite has a gênerai 
dip to the north, at an angle of about forty-flve degrees, subject to some local 
variations, as the course changes. The day or shale is more perpendicular, 
having a dip at an angle of about eighty degrees. At some depth under the 
surface, thèse two boundaries of the limestone, descending at their respective 
angles, may corne together. In some of the levels worked, they are now only 
from two to three hundred feet apart. 

"The limestone found between thèse two llmits— the wall of quartzite and 
the searn of clay or shale — has, at some period of the world'.>« histoiy, been 
subjected to some dynamic force of nature, by which It has been broken up, 
crushed^.dlsiPtegrated, and flssured in ail directions, so as to destroy, except 
in places of a few feet each, so far as explorations show, ail traces of strati- 
fication; thus specinlly fittlng it, according to the testimony of the men of 
science to whom we hâve Ustened, for the réception of the minerai, which, 
in àgespaist, came up from the depths below In solution, and was deposited 
in il;.. Evidence that the wfaole mass of Umestone has been, at some period, 
lifted up and moved along the quartzite, is; found in the marks of attritiou 
engravéd on the rock. Tlus broken, crushed, and fissured condition pervades, 
to a greater or less extent, the whole body, showing that thé s.ame forces 
which ôperated upon a part operated upon the whole, and at the same time. 
Wherever the quartzite ta exposed, fite marks of attrition appear. Below the 
quartzite no one has pej;ietrated. Abpve the shale the rock haa not been 
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thtis broken and cnishecl. Stratification èsJsts there. If in some Isolated 
places there is found évidence of disturbance, that disturbance bas not been 
Buffleient to afifect the stratification. ïhe broken, crusUed, and fissured con- 
dition of the limestone glves it a spécifie, indlvldual character, by whlch It 
can be identifled and separated from ail other limestone in tbe vlclnlty. 

"In this zone of limestone numerous caves or chambers are foimd, furtlier 
dlstinguisliing it from the nelghboring rock. The limestone, belng broken and 
crushed up as stated, the water from above readily penetrated into It, and, 
operating as a solvent, formed thèse caves and chambers. No slmilar cavlties 
are found In the rock beyond the shale, its hard and mibroken character not 
permitting, or at least opposing, such action from the water above. 

"Oxide of Iron Is also found in çumerous places throughout the zone, givlng 
to the miner assurance that the métal he aeeks is in its vicinity. 

"Thls broken, crushed, and fissured condition of the Umestone, the présence 
of the oxldes of iron, the caves or chambers we hâve mentioned, with the waU 
of quartàte and seam of clay bounding it, ^ve to tbe zone, in the eyes of the 
practical miner, an indlviduality, a oneness as complète as that which the most 
perfect Iode la a geological sensé ever possesced. Each of the characterlstics 
named, thougb produced at a ditEerent period from the others, was undoubt- 
edly caused by the same forces operating at the same time upon the whole 
body of the Umestone. 

"Throughout this zone of limestone, as we haye already stated, minerai Is 
foimd in the numerous fissures of the rock. According to the opinions of ail 
the sdentiflc men who hâve been examlned, thls minerai was brought up in 
solution from the depths of the earth below, and would therefore naturally be 
very Irregularly deposited In the fissures of the crushed matter, as thèse fis- 
sures are in every variety of form and slze, and would also find Its way in 
minute particles in the loose materlal of the rock. The évidence shows that 
it is sufflciently diffused to justlfy givlng to the limestone the général dé- 
signation of mlneralized matter,— metal-bearing rock." Eurêka Case, 4 
Sawy. 312. 

Between the wall of quartzite wMch fonned the boundary of that 
zone on the north side and the belt of clay or shale which formed 
ita boundary on the south side, there was no other distinct wall or 
boundary of any character, and the intervening limestone being so 
broken up, crushed, disintegrated, fissured, and perm'eated in ail di- 
rections with minerais, it was held to constitute a Iode in the eyes 
of the practical miner, and within the meaning of the acts of congress 
upon the subject, whether it answered the geological définition of a 
Iode or not. 

But the physical facts in respect to the ground hère in question are 
widely différent The acts complained of by the complainant were 
committed, and are threatened to be continued, by défendant, upon a 
vein having its apex within the surface lines of the Oriental No. 2 
and Eed Cloud, and at a point thereon under the surface of the Ori- 
ental No. 2 claim. This vein is spoken of by the witnesses and re- 
f erred to by counsel as the "South Vein." Within the surface lines of 
the Silver King claim is the outcrop of another somewhat parallel vein 
spoken of and ref erred to as the "North Vein;" and between the two 
is another, also having its apex within the lines of the Silver King 
claim, spoken of and referred to as the "Middle Vein." Ail of thèse 
veins are on the southerly flank of the Silver King mountain, the 
country rock of which is liparite. Ail of them hâve been extensively 
mined, and they hâve been carefuUy examined by a number of 
ieamed gentlemen who hâve given spécial study and attention to 
mining «igineering, and who ha,ve been examined aa expert wit- 
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nesses in tais case; among them, Mr. Jolin Hays Hammond, for the 
défendant, who tlius gives Lis views of the history of the geology of 
the Silver King mountain: 

"Referrtng to the Bxhlbit P, [a map prépared under the direction of the 
witness,] we see the portion colored blue, and designated upon the map by 
the Word 'liparlte,' the rock that eonstitutes the mass of the King mountain. 
Superimpôsed upon this mass of liparite are the tufaceous dèp'osits represented 
or designated 'brown tula,* 'wWte tuf a,' and 'trass,' respectlvely. Included 
between the ;ilparlte and the material designated 'brown tuf a' Is the Silver 
King Iode- Overlying the ore of the Silver King Iode, designated upon the 
map as 'birdseye' capplng, there is a material which throughout the eastern 
end of the King mine forms a capplng of the ore of the Iode. Denudation 
has removed this capplng of 'birdseye' from the western portion of the Silver 
King clalm. The material,' whlch composes the formation which I hâve des- 
ignated as 'birdseye' llkéwlse forms a septum underiylng the brown tuf a, 
whlch tufa fotms the hknglng wall proper of the Iode. Then follows, going 
Bouth, the whlte tufa,' and then a tufaceous deposlt to whlch I hâve applied 
the nanie 'trass.' Then, às the laat of this séries of rocks of clastic origltt, or, 
for short, clastic rocks, is the shale formation. 

"The flrst perlod in the geologieal history of the King mountain was the 
accumulation of the tufa.',aejE>osits to whlch I hâve juist referred. Thèse tufa- 
ceous deppslté Were thé èjectments froïn the cratérs of volcanoes, or from 
fissures Connecting with the seat of rolcàolc actlvlty. Thé perlod of éruption 
was not a continuons one. There was an Intermittency between the volcanlc 
éruptions from whlch resulted the tufa deposits above represented on sketch 
'P.' The mbst Important of thèse tufa deposits is that of the Indurated brown 
material locaJly known fts 'mud.' This inaterial or mud shows évidences of 
the action of Water subséquent to Its déposition as a tuf a, in that there is a 
well-marked stratification of the deposlt 

"The width of this deposit of brown tufa or mud, where érosion has not 
denuded a part of the formation, Is from 200 to 400 feet. Overlying this for- 
mation Is a dfepôsit designated 'whlte tufa.' This deposit is separated from 
the deposit Of brown tufa by a plane of division, called by geologists 'the 
plane of contact' between the two formations. The whlte tufa is further 
dlstingulsbablQ from the brown tufa by the absence of stratiflcation, and by 
the différence of'color. The width of this deposlt is from about 200 to 300 
feet, where not removed by érosion. There may be a further différence In 
thèse deposits, and that is a différence as to origin. The brown tufa Indlcates 
or at least strongly suggests, from its color, Its dérivation from baslc volcanlc 
rock, while the white tufa would seem to Indicate Its origin from the acidlc 
volcanlc rocks. Overlying the white tufa is the tufaceous material des- 
ignated as trass, tn wlùch occurs the ore of the silver monument 

"The second peiiod m the geologieal history of the King mountain was the 
perlod of upUft or élévation. The tilted position of the strata of the brown 
tufa évidences this uplift. 

"Immediately folio wing and ref érable to the élévation of the King moun- 
tain, tlirough the readjustment of the mountain mass, oecurred the fissuring 
and faulting of a certain portion of the liparite mountain. 

"Referring to sketch map 'C the Une, B, B, wUl indicate the position of 
the first and main fault plane, the resuit of the readjustment above refer- 
red to. 

"As a resuit of the formation of this fissure or fault plane there was sliced 
off, as It were, a segment of the liparltlc mass of the mountain, included 
wlthln the Unes, B, B, and A, A. As a secondary fault plane we bave the 
fissure represented by the Une A, A. 

"Contemporaneous with tiiis faulting oecurred the formation of the Con- 
necting fissures and of the fissures whlch I stiaU caU the Interjacenf flSr- 
sures of the Iode. 

"Further, there oecurred the formation of Innumerable smaUer flssnrea 
whlch traversed thô Iode in aU directions. Thèse fissures, designated as th» 
'Connecting' flssureB and as fbe Interjacenf fissures, as weU aa the smaller 
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flssoreB Just referred to, do not at any place penetrate the foot wall or the 
han^ng wall of the Iode. 

"By this dynamic force to whlch the origin of the fissures Is to be ascribed, 
there occurred a most thorough and extensive fracturlng of the segment of 
llparite now known as the 'SUyer King Lode,' and to which I shall refer as 
the 'Silver King Lode.' 

"Then followed the fourth period In the geological history of the King 
mountain. Into the shattered and fissured zone, thus prepared, came the 
inflltratlng minerai solutions, which penetrated and permeated the entire 
fractured zone where mterstlclal spaces admitted of the passage of the 
mlneral-bearing solution. 

"A fiirtliér phenomenon connected wlth this period of mlneralizatlon was 
the lîaolinization of certain portions of the lode where flssurtng admitted of 
the entraiice of the solutions whlch decomposed the feldspar of the llparite. 
A further feature connected with and évidence of the fracturing to whlch I 
hâve referred, Is the formation of the 'vughs' or 'druses' whlch are now found 
in the zone. The absence of mineraUzation where druses occur, or where 
kaplitJization has taken place, is compensated by thèse latter veln features. 
The mlneralizatlon thus effeeted resulted in the formation of the foot wall 
and hanging waU veins, as well as of the Connecting velns, the Interjacent 
veins, and the smaUer metallferous velnlets, whlch latter form a more or less 
retlçulated mass withln the zone. 

"That complètes the synopsis of the geological history of the King mountain 
and of thé ore deposits wlthin the zone." 

This witness further testifled that there is a very distinctive lode 
within the Silver King mine, dipping to the south at an angle of 
70 degrees, and having a northwesterly and southwesterly strike. 
Being asked to gire its boundaries, he answered: 

"The Iode is bounded upon the north by the rock known as 'llparite.' This 
rock cpnstltutes the mass of the King mountain. It is a rock of volcanic 
origin, çlosely related to trachyte, contatoing more quartz than trachyte, how- 
ever. It is bounded upon the south by the indurated material locally known 
as 'mud,' the origla of whlch I hâve descrlbed in connection wlth the history 
of the geology of the King mountain. This Indurated mud forms the hanging 
wall of the Iode, the llparite constltuting the foot waU of the lode." 

The différence between the materials forming the asserted lode 
and those forming its foot-wall country and its hanging-wall conn- 
try, respectively, are thus stated by Mr. Hammond. 

"The dlfEerences are apparent and even striking. Take the typical repré- 
sentatives of the three formations you hâve referred to. In the flrst place, 
there Is a marked différence between the foot wall llparite and the hanging 
wall brpwn tufa or Indurated mud. The différence is represented or express- 
ed by the contrast in color, by the différence In hardness, and by the lack 
of stratification in the llparite upon the King ground, as compared wlth the 
stratifled character of the indurated mud. The différence between thèse for- 
mations that I hâve just described is so great as to be observable by the physi- 
cal character alone of the rock. The différence between the material composing 
the lode and the material forming thèse walls is likewise apparent, in that 
there îs a lack of mlneralizatlon, or there Is a characteristic lack of mlneraliza- 
tlon in the roclis forming the foot wall and the hanging wall of the lode. Phys- 
ically there Is a différence, in that the lode material évidences a more or less 
complète dlsintegratlon and kaolmizatlon. The lode material shows, further, 
a différence fi*om the other two formations we are consldering in its Bssured 
character. Another différence is the characteristic occurrence of vughs wlthin 
the lode. As far as my examlnation goes, I hâve seen no vughs wlthout 
the lode." 

It is, of course, impossible to refer in détail to the évidence in the 
case. It shows that what the défendant claims to be the north- 
v.54f.no.6— 60 
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erly boundarjr of the asserted Iode îs the foot Wall of the north vein, 
and tkat its soutlierly boundary is the hanging walI of what the 
complainant claims to be the separate and entirely distinct south 
vein already mentioned. 

Kespecting thèse veina and the adjacent ground, Mr. Louis Janin, 
a gentleman whom the respective counsel concède to be possessed of 
much learning and expérience in such matters, testified on behalf 
«f the complainant: 

"The silver bearing veins of Callco, San Bemardlno counly, situated on th© 
«outherly flank of SUver Klng mountâln, one or more of whlch. course through 
the mlning claims of the plaintlff, one or more of whlch course through the 
mlnhig claims of the défendant, are true fissure veins entirely in a llparlte 
-country roch, contlnuoua In thelr course and regular In thelr dip, They hare 
well-deûned waUs, and are independent of one another. The outcrop or apex 
of one of thèse veins Is wlthin the surface boundarles of the Red Gloud and 
Oriental No. 2 locations. The alleged trespass waa upon thls vein. Thls 
vein is separate, distinct, and independent of ail veins in the vlctnity. There 
Is no minerai Iode or mineralized body of rock within well-deflned boun- 
darles or any boundaries of whloh thls veto is but a part. Thât is the re- 
suit I came to. That la the resuit I came to from my original examlnatlon, 
and it was conflrmed by my subséquent ezamination, and it is my présent 
ODinlon." 

Being asked to describe the features of this Red Cloud ?ind Orien- 
tal No. 2 vein, of which he was speaking, the witness answered: 

"Well, one of the striklng features, and one of the most Important features, 
of thls vein, is that It outcrops, as shown on Exhlblt 31 for the complainant, 
irom the point marked 'D, D,' to and Including the shaf t some distance be- 
yond. I belleve it Is not precisely continuons betweèn those points, but it is 
proven to be 90 by tunneltug undemeath the surface. That is a striklng 
teature, but that has already been dwelt upon at some length in the previous 
testlmony. • » * i propose now to go a little beyond the ground covered 
by the cropplngs, or that which we know to exist between the King Sisth 
tunnel and a point below thé cropplngs at the point, D, D, and take In the con- 
tinuation of the vein as far as I hâve traced it underground, and perhaps 
farther. At the point, D, D, the cropplngs disappear, I belle ve; or, if they 
do not, if they continue thelr course, they cross the north boundary Une of 
the Red Cloud location. Then they are covered up by some brown llparite 
breccla, which lies on the surface of the ground, and, Indeed, to a considérable 
depth beneath the smrface, and appear once more in tvhat is known locally as 
the 'Mammoth Olaim.' I am speaktug of the vein, or the cropplngs, marked 
'B, E,' 'F, F,' on Exhibit 31, (south veto.) That is ail that one sees of it on 
the surface. On the slxth levé! of the Red Cloud and Oriental it la traced 
easterly from the Oriental shaft a long distance, and also 130 feet below on 
the Wall Street tunnel, to a point where the tunnel cuts ont of the vein, and 
passes Into what is caUed the mud. It is also — That goes on stlll further 
east than the slxth level. And westerly this vein haâ been traced upon this 
sixth tunnel up into the Red Cloud slxth tunnel, and along to the end of the 
drift, whlch is not marked on thls map, nor is It marked on the larger map, 
Exhibit 22. As I sald, I traced it from the Oriental shaft, and, indeed, from 
the Klng slxth tunnel, on this sixth level ail along,— the slxth level of the Red 
Cloud,— to a point marked 'Q, Q, Q, Q.' I bave traced it by foUowing the waU, 
the foot waU. Comlng back, I went up on the vein to the upper level, whlch 
is called, I belleve, 'Barber Tunnel, 5th Level.' Golng westerly, I followed 
the vein to the end of that timnel to the west, on Exhibit 22. That was as far 
as I could follow It on the flf th level, and It was as far as 1 could follow it 
on the sixth; that is to the point Q, Q, Q, Q. But afterwards, going on the Mam- 
moth grouiid into the Red Cloud third level, or afterwards going on the Mam- 
moth grouiid, I hâve fôllo-ived the same veih from the Cropplngs down to the 
Red Oloiialdwer tunnélj by the varions tunnels that were mn in between 
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the croppings and the Red Cloud lower, where I found It strong and contln- 
uoTis throughout its deptli, and hâve foUowed It In varions drlfts there, not 
represented on this Ulustratlve sketch, easterly and westerly. New, on the 
third levai of the Red Cloud, I hâve foUowed it ont easterly about a hundred 
feet or so, to a point which is nearly opposite the end of the Barber flfth level, 
but somewhat above it. I hâve also followed the Mammoth vein on the east- 
erly drift from the fourth level of the Red Cloud to a point which is very near 
the point marked 'R, R, R, R,' on the Barber tunnel flfth level. So that there 
can be no possible doubt as to this Mammoth veln betng the same vein which 
I followed, and called 'Oriental Vein.' They hâve not been comiected, because 
the two Works belong to différent companies; that is, at least, I suppose, the 
reason. So that we bave followed this vein from the sixth tunnel level along 
the sixth level, and la the Red Cloud works, with the crOppings included, for 
a distance of some 2,000 feet And in depth I bave followed it from the crop- 
pings down,— at least, so much as I could see of it at the croppings, and la the 
upp.êr level, and in the sixth level of the Oriental, and also in the Wall street 
level, — I followed it to that distance in depth. It also continues down to the 
tentn level, as has been testifled hère in court But I did not go down to thk 
lower level there myself, slmply because it was too difficult for me. So that 
gives me a total depth, in round numbers, of 350 feet, through which depth 
the vein had been found and followed, and the wall continuous and distinct. 
The same is the case wherever I know its depth— that is, on the western end 
as marked on this Ulustratlve sketch— -from the croppings down to the Red 
Cloud lower tunnel, a distance on the vein of about 510 feet, or 490 feet per- 
pendicularly. So hère Is a vein that we bave followed from 350 to 500 feet 
in depth in varions sections along its length, and which we followed along 
its length for some 2,000 feet, showing croppings wherever it was possible 
for croppings to be shown; that is to say, where the vein was not coveréd, 
where the ground was not covered by this brown Uparite breccla, or by 
détritus. The vein itself has the very strong and distiactive features of a 
foot waU that is continuous. The veln fllling is to the south,— that is to say, 
towards the hanging wall slde,— with occasional breaks on the foot wall side, 
where it shows some jasper at least, and I présume it was a portion of the 
vein filling once. So it is easy to trace throughout this whole length of 2,000 
feet on the surface, and also in depth. I therefore conslder it to be a very 
continuous strong vein, so far as it is worked and goes. The veln is like ail 
other fissure veins, or rather it is a fissure f aulting plane, because it shows some 
évidence of movement, and the hanging wall rock is somewhat broken. At 
the Oriental shaft on the upper level the foot wall is very highly polished. 
Indeed, it shows slickensides very plainly, and this shows there must hâve 
been some movement. How considérable, I cannot tell. But the resuit of the 
movement has been the breaking of the hanging wall to a certain extent, and 
then, when the veln was filled between its original walls, the vein filllngs in 
solution overflowed somewhat and impregnated or surrounded the particles 
of broken country rock of the hanging wall. In other words, the hanging 
wall itself carries some ore. Of course, it belng a fissure vein it once had two 
distinct and decided walls. The one being broken and fractured, very natu- 
rally contains some minerai. I sald that occaslonally I found some vein matter 
back of the wall. That Is true, I think, of a portion of the veln in the im- 
médiate vicinity of where the shaft and the sixth level Intersect one another. 
But the main f eature is ail the time that the veln lies on the foot wall, and is 
continuous throughout. Sometimes, the vein is exceedingly narrow; at least, 
it looks so to me; and other times it broadens out so that the vein fllUngs 
occupy some 8 to 12 feet I cannot conceive of any posslbUity of any one's 
doubting that ît is a continuous, weU-developed, strong fissure vein. It has 
occupied a faultlng plane, with the natural resuit of occasional little breaks 
in the waU. It has a regular dip to the south. By 'regular' I mean, of course, 
•with such variations as one always finds in mines. At the easterly end the 
dip is quite steep,— about 70 to Î3 degrees,— and perhaps a little steeper. As 
one goes westerly, the dip changes; becomes flatter. In some places It is 
about 54; my recoUection is of its having been so determined. And stUl 
further west I found it to be 45. By regularity in the dip, I mean It does not 
Mboot off suddenly, and dip back again, like a broken zone of rock in the 
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country, or Uke an Irtégnlaf body. It has a contlnuotis, well-defined dip,— 
regular; what ail miners would call regular. Thérefore, I say, I consider 
that a very regular, well-deflned fissure vein." 

Having stated that the Oriental or south vein was an independent 
vein having no connection with. the middle or north veins, and being 
asked to state what examination he had made to détermine that fact, 
Mr. Janin answered: 

"In order to détermine whetlier or not thls vein was independent, after hav- 
ing traced It througliout Its length, as far as I could, and in depti as far as 
I could, or found convenient, I ttien went lu front of the vein, and examined 
thls brown tufa, whlch has been called 'mud,' by means of ail the tunnels 
whlch penetrate through thls brown tufa and Into the vein, and passing the 
vein and other velns, and going to the north of them. In other words, along 
thls two thousand feet of length I hâve examined qulte a number of crosa 
cuts and tunnels whlch cross thèse varions veins. So that I hâve seen the 
the vein in many places, seen the country In many places, both behind the 
vein and In front of the vein. I hâve also had assays made of the country 
rock. îhis was purely for my own satisfaction, and I don't know whether It 
has been in évidence or not I hâve paid no attention to It. But I had assays 
made of the country rock on the WaU street tunnel level from the vein back 
aa far as that tunnel had been carried in up to the face of the tunnel. And 
I will say the same of the Oriental tunnel level. I think I had assays made of 
ail the ground in front as well as back of the ledge. That was to see whether 
the Inspection whlch I had made with my eyes was indorsed more or less by 
assays taken at regular Intervais. In the same way I had samples taken 
ail along the Ktng sixth level, some of whlch I hâve had assayed, and others 
not Those which were omltted were merely those whlch came out of the 
brown mud. Thérefore, I hâve seen thls country, as I said, In many cross 
cuts. And the resuit I hâve already stated, namely, that the vein has a 
weU-deflned foot wall throughout Its whole length, and that the vein filling 
does not penetrate the foot wall except occasionally, and I mean just oc- 
casionally. But it does lie between the hanging wall and the foot wall, and 
sometlmes the hanging wall is broken, is not well deilned, and is more or 
less Impregnated, or the broken fragments of the wall are interlaced by vein 
matter. I hâve found nowhere any Indication of any irregular body of ore, 
or any Imprégnation, or any stock works, or anytUng else which has attached 
ItséLf to this vein, so that, extending backwards and over any considérable 
length, it may be sald to be a part of it * * ♦ WeU, I hâve described what 
I saw In the immédiate vlcinity of the vein tn question, the Oriential vein. I 
would llke to mention by the letters, if it has any letters. It is tho vein 
*B, E,' 'F, F,' as marked on Exhlbits 31, 28, 29, and 30. I hâve described 
now what I found dlrectly In contact with the vein, and I wUl say that 
I moreover went into the SUver King Mining Company's clalm on the sjxth 
level, and foUowed back the veins there as far as developed on that level, 
namely, I foimd one, which Is the most northerly vein, with works cdntinuous 
for a long distance. Then I found one, which has been spoken of hère as a 
'divergent,' and whlch Is marked on Exhibit 22 as 'A,A,A,' 'B,B,B,' [middle 
vein.] The one I before mentioned [the north vein] is marked 'X,X,' 'Y,ï.' 
I examined them along the sixth tunnel,— I mean on the sixth level. I hâve 
examined ail the cross cuts between those velus just mentioned and the 
Oriental vein or the vem B, F." 

Being asked to descrihe the north and middle veins, the witness 
answered: 

"I flrst of ail examined the surface and the cropplngs on the surface by 
passtng over them repeatedly In différent directions, and also inspection b^ 
particular examination,— that is, of both of those velns, over part of thelr 
length; and then my next examination was cWeily conflned to the sixth level, 
as I sald before. I flnd those velns possessing almost precisely the same 
characterlstics as the Oriental vein marked 'B,' 'F,' on the sections; that Is 
to say, i look upon each of them as a fissure vein, as occupylng a faultlng 
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plane; that they show the évidence of this In the broken state of tùelr country 
rock, Just precisely as In places the vein E, F, does. I flnd that they hâve 
a strongly marked foot wall, each of them; the north vein having a much 
better defined one than the one marked 'A,A,A,' and 'B,B,B,' [middle vein;] 
but both of them having what miners caU, or should call if they don't, a well- 
deflned foot wall which they can trace and hâve traced. I flnd that both 
thèse veins hâve their ore resting on their foot wall, breaking at tlmes into 
the hanging wall, and hâve been worked accordingly, sometimes mère stoping 
along the veins, sometimes branching ont into the hanging wall as far as 
the ore would pay; the ore represented more or less by parallel stringers 
of ore, and other times by a brecciated mass of ore eemented, you might say, 
by snlphate of baryta, which is a gangue of thèse veins. I might state that 
again. The gangue of thèse veins— that is to say, that which is between and 
is included within the walls— is heavy spar or baryta, sometimes jasper, Inter- 
mixed witli a little chloride of silver and bromide. I find that thèse veins 
hâve regular walls, and that thèse walls penetrate to the lowest workings 
continuously, and are regular; that they hâve about the same dip, taken in 
a gênerai sensé, as the vein B, F, and I find that they are perfectly distinct 
from one another. I find that every ore body which has been worked isin 
direct connection with the foot wall of the vein which is nearest to it, unless, 
of course, there may be little broken fragments between the two veins where 
they approach very close to one another. I flnd that in ail respects, omitting 
local peculiarities, the three veins may be described in one and the same 
manner. Then I notice that between them— between the vein A,A,A, B,B,B, 
which is nearest to the vein E, F, iîn a number of cross cuts in the comitry, 
In ail of which I hâve been, and aU of which I hâve examined— I find as good 
a séparation between thèse two veins as any man could désire, and as good 
a séparation as is usual to happen between veins which are so close together, 
namely, there are occasionally some parallel streaks of spar, which has no 
mining importance so far as I hâve been able to détermine. I hâve dé- 
terminée that fact, not only by my own inspection,— not only by asking work- 
men, which I always make a point of doing,— but I hâve also found out that 
that was a fact from the actual developments on both those mines, namely, 
the Silver King and Oriental No. 2 mine, and the Red Oloud mine. Long be- 
fore experts ever got to this ground, and without any fears of geology or 
geological reasonings, the miners hâve gone into thèse works, hâve penetrated 
the walls on both sides, and hâve hunted there with very keen scent for ail 
the ore that was to be had. They hâve struck the ore on or along thèse foot 
walls, they hâve foUowed them with their works, they hâve found the ore 
there, and nowhere else. Occasionally they hâve gone back of that wall or 
the foot waUs in a number of places to hunt for ore, and found nothing but 
little seams. They hâve gone in front of the vein A,A,A, and B,B,B, and 
found nothing but Uttie seams. Wherever you trace them thèse veins are 
distinct and independent, and cannot be conf ounded with one another or with 
any intervening body of ore., Now, in order to correct any misapprehension, 
I will say immediately that 1 know of little divergents, as they are called, 
that is, Httle ofïshoots from the vein, which give the appearance as if there 
has been stoping a little ways in the hanging wall of the différent veins. That 
I Include as part and pareel of the main fissure vein, only they are called 
usualiy by différent names than 'divergents,'— called 'feeders' or 'foUowers' 
or 'spurs;' and wherever I hâve found any of thèse apparently independent 
stopes I hâve found always reason to believe that it was connected with the 
fissure vein; and, as I was saying, the miners hâve found that to be the case 
themselves. They are the ones that study the mine daily, and, no matter 
whether they call tufa 'mud,' or liparite 'liirdseye,' they undersTand the 
difCereuces in the formation, and they foUow It just as well as any of us can 
do in a few weeks' labor. So I hâve determined those veins to be separate 
and distinct by my own personal examination of ail the cross cuts, of ail the 
drifts on the sixth level, by their croppings, by the workings of the miners, 
which I will take any time rather than their asseverations. I think the 
Works on the mine wiÛ settle or prove exactly the existence of the ore, and 
-exactly how It occurs. Therefore I hâve corne to the conclusion, from my 
•examination of ail those neighboring veins, that tliis ore deposit along the 
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walls of tbe velns marked 'E,' 'F,' is entlrely distinct from any other formation 
lu the country." 

As has been already said, the évidence in tlie case is too volumi- 
nous to render it practicable to reviéw it in détail. WMle there 
is not a great deal of conflict in the testimony respecting the facts, 
the conclusions reached by the expert witnesses for the complainant 
and défendant, respectively, are directly opposed. In my opinion, 
the évidence, taken as a whole, shows that the north, south, and mid- 
dle veins each hâve distinct and well-deiined boundaries, and that 
each of them has suffîcient length, sufflcient depth, and sufficient 
breadth to constitute a true and independent fissure vein, Towards 
the easterly end of the Silver King claim, the middle vein closely ap- 
proaches tiie north one, and it may be that they join; but it seems 
to me clear that the north and south veins are entirely separate an*! 
independent of each other. There cannot be any doubt, in view of 
the évidence, that the foot wall of the south vein is a perfectly dis- 
tinct, well-defined boundary which has been actually traced for 2,000 
feet in length, and for from 350 to 500 feet in depth; and yet this 
boundary lies between what the défendant claims as the boundaries 
of the asserted Iode. So, too, the middle vein has distinct, well-de- 
flned foot and hanging walls, and the north vein a distinct, well-de- 
iined hanging wall as well as foot wall. It is true that, throughout 
the Mparite rock iacluded between the foot wall of the north veiu 
and the hanging wall of the south vein, there are innumerable cracks 
and seams, some of them running out from the respective veins, and 
some of them extending from one vein to the other; and the rock 
in places is much broken and crushed. But there is no such gên- 
erai breakage and crushing, nor is there any such gênerai and irreg- 
ular imprégnation of it with minerai, or any such irregular disposition 
of the ore bodies, as was the case with the crushed and disintegrated 
lùnestone in the Eurêka Case. Hère, the great bodies of ore are in 
and along the large veins that course through the ground in ques- 
tion in substantially parallel Unes. There, there were, in the flrst 
place, no such veins with well-deflned foot and hanging walls be- 
tween the boundaries of the Iode, and the minerai was there dis- 
seminated almost everywhere throughout the broken, crushed, and 
disintegrated mass of limestone. No such gênerai and irregular 
diffusion Of mineraJ through the ground hère in question can, I think, 
be justly aflarmed. Many of the little seams and cracks undoubted- 
ly lead to ore, but I think they are properly referable to one or the 
other of the fissure veins, having been but the overflow of the mineral- 
izing vapor or water when, in the course of nature, it came up from 
the depths below, fllling the fissures that had been previously madâ 
in the rocks. Just when, and the order in which, those fissures were 
made and the sources from which they were fiUed with the vein mat- 
ter, no one, in the nature of things, can exactly know. The scientific 
gentlemen who hâve been examined as experts differ in their théories 
respecting those matters, although they agrée that it aU occurred 
within the same geological pa-iod, wMch, however, may hâve ex- 
tended, as one of them said, a million of years. The évidence, in niy 
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opinion, does not show that the same force of nature operated upon 
the whole mass hère claimed as a Iode, and at the same t'me. The 
more reasonable theory, I think, is that adopted by complainant's 
expert witnesses, that the fissure veins mentioned were made at dif- 
férent times and that each of them had its own and indépendant 
source of supply of vein matter. 

By stipulation of the parties the question of damages was with- 
drawn from considération in this case, and a Une agreed on, to the 
east of which the présent controversy should be conflned. The de- 
cree, which must be for the complainant, will be so limited. 



HAYNB V. GOULD. 
GOULD ▼. HAYNB. 
(Circuit Court, S. D. Califomla. February 13, 1893.) 
No. 176. 

1, Tbhanct m Commun — Partition — Olive Ranch. 

Where two persons contract to malntaln and cnltlvate an olive ranch, 
eontemplatlng, not a division of the property, but Its building up, opération, 
and sale as a whole, but making no distinct or spécifie agreement to that 
effect, one party may enforee a division, under Code Civil Proc. Cal. 
i 763, providing that the court must order a partition "unless the prop- 
erty ia so situated that partition cannot be made wlthout great préjudice 
to the owners;" and the fact that défendant Is a lawyer practicing in a 
distant state, having no knowledge of farming or olive culture, and that 
plalntiff would be unable to buy in the property if it shoiUd be sold as a 
whole, are unimportant in the détermination of the question, for the 
situation of the property, not the drcumstances of the parties, must con- 
troi. 

a. Same— Olive Ranch— Divisibilitt. 

Where an olive ranch Is so large that It can be dlvlded into two large 
orchards, such as to justlfy the buUding of works for either the manu- 
facture of oil or the pickllng of the olives, one of two tenants In common 
can enforee partition, imder Code Civil Proc. Cal. § 763, which secures 
this right unless great préjudice to the owners would resuit because of 
the situation of the property. 

8. Same — Expenses — Mistakbn Estimate. 

One of two tenants in common agreed to share the expense of a house, 
to be bullt by. lils eotenant at an estimated expense of $400. Owing to a 
mistake in the estimâtes of the material man and damage by a storm 
while building, the house actually cost $700. Beld, that upon partition, 
the expense should be equally shared, and the house be regarded as the 
property of both parties. 

i. Same— AccouNTiNG— Intbrest. 

An agreement between two tenants in common of an olive ranch pro- 
vided that one of them should pay the other a certain sum for a fallure 
to plant certain trees. The debtor under this agreement began a suit 
for partition, thereby putting it ont of hls power to fulflll the contract. 
Beld, that upon partition he should be chargea with that sum, with interest 
from the date of the commencement of the suit. 

G. Same. 

One of two tenants in common of an olive ranch, who agrées with hls 
eotenant to glve bis whole time and attention to the cultivation of ♦'he 
ranch, and wbo tliereafter enforces a partition, should be charged with 
one lialf of hi» profits in leal-estate dealings carried on by liim while the 
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agreement ^as In force, and canslng bis absence from tte ranch for con 
siderablé periods of time. 

8. Samb— Necessaby Expbnsb. 

A suit for the partition of an olive ranch was brought by one oî Its 
two tenants in common, who, pending the suit, incuiTed necessary ex- 
penses In caring for the ranch. Held, that the cotenant should be charged 
with one half such expenses, wlth interest from the time of the respective 
payments, although he had given notice that he would not hold himseU 
responsible for runnlng expenses. 

7. Bamk — Agbbembnt to Sçarb — Bxpknsb op Fbncing. 

-in agreement by two tenants tn common to share the expense of fenclng 
Includes the expense of a survey necessary to détermine the boundary of 
ïJifi Jand. 

In Equity. Bill in a superior court of Califomia by W. Alston 
Hayne, Jr., against Charles W. Gould, for partition of property owned 
by the parties as tenants in common. Défendant removed the 
cause to this court. Heard on bill, answer, and replication, and 
cross bUl, answer, and replication. Decree for partition. 

B, F. Thomas, (S. M. White. Edward J. Pringle, and Bobert Y. 
Hayne, of counsel,) for Hayne. 
Jarrett T. Richards, for Qould. 

ROSS, District Judge. On the 26th of Septembèr, 1885, the 
plaintiff, who owned 160 acres of land in the Santa Ynez valley, 
about 45 miles from the city of Santa Barbara, and had contracted 
for the purchase from D. 0. Mills of an adjoining tract of 80 acres, 
and also owned a large olive nursery, and certain personal property 
consisting of farm stock and implements, entered into a written 
contract with the défendant, who was a lawyer, engaged in the 
practice of his profession in the city of New York, but who was at 
the time on a visit to his brother and other relatives residing at 
Santa Barbara, by which the défendant was to acquire an undivided 
one-half interest in the above-mentioned real estate and personal 
property, and in the olive trees, to be planted as afterwards to be 
Btated, by paying therefor $7,795 in this wise: Upon the approval 
of the title to the lands by compétent counsel, défendant was to 
pay to Mills or his agent the unpaid purchase money due from plain- 
tiff to Mills, with interest, estimated to be about $1,300, and upon 
the recording of the deed from MiUs to plaintiff the latter was ta 
exécute to défendant a deed for one undivided one half of ail of the 
real estate, whereupon défendant was to pay to plaintiff $4,000, 
less the amount previously paid by him to Mills. During the plant- 
ing season of 1886, plaintiff was to set out upon the land at hi» 
own expense 5,000 olive trees of the âge of three years, and, when 
those trees should be so planted, défendant waS to pay plaintiff 
the f urther sum of $2,545, making payment in full for the undi- 
vided one-half interest in the real estate, 5,000 olive trees and the 
Personal property, a schedule of which was annexed to the agree- 
ment ïîie agreement further provided that, during the plant- 
ing season of 1887, plaintiff should furnish an additional 5,000 olive 
trees to be set out on the lands, and for an undivided one-half inter- 
est in those trees défendant was to pay plaintiff $1,250, and als» 
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one half of the expenses incurred by plaintiff after such trees should 
be loaded on proper vehicles for transportation to the lands. Plain- 
tiff was to give bis undivided time and attention to the business 
of cultivating and managing the lands as a farm and olive orchard, 
and, in considération thereof, défendant agreed to pay the wages 
of a hired man and bis board, such board being estimated at the 
rate of $3.50 a week. Plaintiff was to be at liberty to engage a 
cook for the farm, one half of whose wages (such, however, not to 
exceed |10 a month) was to be paid by the défendant. Plaintiff 
was to keep accurate and particular books of account of the whole 
business of the farm, and to render défendant quarterly statements 
thereof. Défendant was to be chargeable with no expense of the 
management of the farm, except for the cost of erecting a suitable 
fence, until after the flrst orchard of 5,000 olive trees should be aet 
ont as specified in the agreement. Défendant, upon receipt of the 
quarterly statements from plaintiff, was to promptly "discharge 
any and ail indebtedness, incurred as hereinbefore expressed, which 
may be due from him to said Hayne; and, per contra, shoidd the 
quarterly statements show a crédit balance, or should any profit 
accrue, said Hayne agrées to pay said Gould one half thereof." 

The foregoing is the substance of the written agreement entered 
into between the parties September 26, 1885. The évidence shows 
that the plaintiff was indebted at the time, but that he assured 
the défendant that the money to be paid by him for an undivided 
half interest in the property would enable plaintiff to discharge 
his indebtedness, and that he would not again go into debt. In 
discussing the venture, at or about the time of making the agree- 
ment, plaintiff spoke to défendant about a pièce of adjoining land 
owned by MUls which it would be well for them to acquire, to be 
used as a farm and pasture in connection with the olive ranch. 
Défendant replied that he knew Mills, and could, he thought, deal 
to better advantage with him in New York than plaintiff could 
hère, and would during the winter arrange for its purchase. 
Plaintiff also, about the same time, expressed the wish to buUd a 
cheap house on the property for his own use, and défendant agreed 
to bear half the cost of such a house, the estimated cost of which, 
according to the testimony of défendant, was |200, according to the 
testimony of defendant's brother, who acted as agent for défendant 
in respect to the property, f300, and according to the testimony of 
plaintiff, $450. The payments stipulated to be made by the de- 
fendant in and by the agreement of September 26, 1885, and slightly 
modified by a subséquent agreement afterwards to be noticed, were 
by défendant made, and he received a conveyance from the plain- 
tiff of an undivided one-half interest in the property. On the 29th 
of December, 1885, plaintiff and défendant entered into a "nursery 
contract," by which Hayne agreed to provide and plant in proper 
condition, in the spring of 1886, olive cuttings to the number of at 
least 30,000, and not to exceed 50,000, on the land belonging to him 
or provided by Lim in Montecito, or on the ranch of Gould and 
Hayne in Santa Ynez, or partly on the one ground and partly on 
the other, and to care for and cultivate the cuttings for two years 
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aiter the planting, and untU they should be reQ,dy for transporta- 
tion and sale, Gould agreeing to pay for the cuttings at the rate of 
2i cents for each cntt^g, the payments to be distributed as follows: 
First, after the cuttings shoiûd be fully set ont, Gould to pay one 
half of the whole sum due from him; and one year after the first 
payment to pay half of the balance due from him; and two years 
after the first payment to pay the entire balance due from him; 
the cuttings to belong to Gtould and Hayne, share and share alike. 
The agreement further provided that at the expiration of two years 
after the year of the planting, should there be remaining in the 
nursery any small scattered trees, Hayne should hâve the privilège 
of removing them and setting them ont in a new nursery. 

Plaintiff proceeded with the setting out of the 5,000 trees and the 
cultlvation and management of the ranch. Owing to the mistaken 
estimâtes of the material man, and to the fact that a storm of raîn 
washed away a part of the adobe walls of which the house spoken 
of wasln part built, it transpired that its cost amounted to $700, and 
this excess of cost over the plaintiff's estimate gave rise to the first 
dispute between the parties, and resulted in much acrimonious corre- 
spondence between them, and in a refusai of the défendant to pay 
more than $150 towards the construction of the house, which sum 
he paid. The next trouble that arose between the parties came 
from the fact that plaintiff, in violation of his own suggestion to 
défendant to acquire for their joint benefit theadjoining tract of 
Mills, contracted to purchase that tract for him self, giving his prom- 
issory notes therefor, in further violation of his promise to défend- 
ant not to go into debt, and proceeded to work this newly-acquired 
land with the teams of plaintiff and défendant. Against this conduct 
on the part of plaintiff the défendant protested. Plaintiff replied 
that he had not understood the matter as had the défendant, and 
that he entered into that contract of purchase in order to provide for 
his brother, Benjamin Hayne. The controversy between plaintiff 
and défendant growing out of this matter was settled by a tripartite 
agreement, in writing, entered into March 11, 1886, between plain- 
tiff and défendant and Benjamin Hayne, which agreement recites 
that— 

"Whereas, salrt Gould and saîd W. A. Hayne, Jr., own In common a certain 
tract of land sometiraes known as tJie 'Puerta del Sol Ranch,' in Santa Ynez, 
Santa Barbara connty, state of CalifovDla, togetlier with the houses and Im- 
provements thereon, and. certain Personal property, sncli ns teams, plows. 
Implements of husbandry, etc., etc., and it is the présent Intention of sald 
Gould and sa Id W. A. Hayne, Jr.,to cultiyate and plant the snid tract of land, 
with a View to maldng It an olive ranch; and whereas, sald W. A. Hayne, Jr.. 
has agi'eed to buy a certain other tract of land contiguous to the tract first 
abore mentloned, said second-named tract being sonietimes known as tlie 
'MUls Pièce,' and containlng two hundred and seven acres of land, or there- 
abonts; and whereas, said W. A Hayne, Jr., in pm-suance of his Intention of 
buying said Mills pièce, has received from the présent owner of said pièce 
an agreement for a deod thereto, and has given llierefor four uotes of the faco 
value of $600 each, or thereabouts: Now, therefore, for the puipose of settling 
certain controversies between the parties hereto, and for other good and valii- 
able considérations, the pai-tles hereto agrée as follows: Said W. A. Hayne, 
Jr., agrées to convey to said Charles AV. Gould ail his right, title, and Interest 
unûur the contract for the deed of said land known as the 'MiUs Pièce,' and 
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saia Gouia agrées to take the transferand conveyanceof sald right, tlUe, and 
Interest to the deed for sald Mills pièce from W. A. Hayne, Jr., provided that 
a Sound tltle can be secured to sald Gould of and to sald Mills pièce; and said 
Gould farther agrées, provided that a sound title can be given him as aforesald 
uudor the agreement made by said W. A. Hayne, Jr., to buy said Mllls pièce, 
to acquire sald tltle. Sald Benjamin Hayne agrées to and with the sald 
Gould to forthwith cultlvate and Improve the said MlUs pièce, for the purpose 
of convertlng Itlnto an olive ranch. And to this end the sald Benjamin 
Hayne agrées to dévote hls whole tlme, attention, and energy; and when said 
Hayne shall hnve set ont on said Mills pièce flve thousand three year old olive 
trees, hx good condition, llvlng and thriving, said Gould agrées to convey to 
sald Benjamin Hayne one half of hls Interest In and to the contract for the 
deed to said Mllls pièce, to be assigned and conveyed to sald Gould by sald 
W. A. Hayne, Jr., as herelnbelore specifled. Sald W. A. Hayne, Jr., and 
sald Gould also agrée to permit said Benjamin Hayne to use the house and 
Personal property now sltuated on said Puerta del Sol Ranch, for the purpose 
of cultivating and Improvlng the Mills pièce and the olive trees thereon to be 
set eut" 

By the tripartite contract défendant also agreed to advance mon- 
ey to the amount of $200, to pay for a fence around the land de- 
scribed in it to facilita.te Benjamin Hayne in its proper care and cul- 
tivation. It was f urther provided that défendant should not beconie 
liable for any other expense connected with the improvement of 
that tract of land (excepting the taxes thereon) until after Benjamin 
Hayne should set ont 5,000 three year old trees, as provided for, aud 
shaJl hâve received a conveyance from défendant of an undivided 
one-half interest in the property. The tripartite agreement con- 
tained other provisions not necessary to be mentioned hère. 

Another written agreement, made between plaintrS and défendant 
on the 24:th of September, 1886, recites that — 

Whereas, the plalntlff, by the agreement of September 26, 1885, agreed to 
fumish, for the purpose of plantlng upon the ranch In that agreement de- 
scribed, flve thousand olive trees of the âge of three years, during the plantlng 
season of 1887, "and whereas, sald Hayne cannot fumish sald trees, it is now 
agreed between the parties hereto that In lieu thereof the said Hayne shall 
fumish olive trees for the purpose of plantlng on the said ranch, of the âge of 
two years, and shall set out on said ranch during the plantlng season of 1887 
three thousand of sald trees; it betng understood and agreed, nevertheless, 
that In case said Hayne shall be able so to do, he shall be at liberty to plant 
trees of the âge of three years, the Intent of this agreement betng that said 
Hayne shall select the best of hls trees, whether of the âge of two years 
or three years. And In considération of the premlses said Hayne agrées 
to pay said Gould the sum of $687.50, and to liquidate this amount by 
devotmg twenty per cent, of sald Hayne's profits from the said ranch 
to the payment tiiereof until said siun shall be wholly paid, no interest 
thereon to be chargea or coUected by said Gtould; and in case sald ranch 
be sold on or before January Ist, 1889, said Gould agrées to accept, on or 
before January Ist, 1889, $500, In full payment of said sum of $687.50," etc. 

Shortly after this the défendant, on leaming that plaintiff had in- 
curred a smaU blacksmith bill in the name of Gould and Hayne, pro- 
tested against it, and demanded that the quarterly statements pro- 
vided for by the contract should be accompanied by vouchers showing 
payment by the plaintiff, as a condition to the payment by défendant 
of his share of the expenses. This demand, and refusai on defendant's 
part, brought about a protracted and heated correspondence between 
the parties, in which, among other things, défendant complained 
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<rf plaintilFs repeated absences from the olive rauch, his engaging 
in other business, and his subséquent failure to give his undivided 
time a^nd attention to cultivating and managing the ranch. This 
controversy terminated by the acceding of plaintiff to defendant's 
demand for the production of vouchers, and defendant's payment of 
his sha.re of the expenses of the ranch up to the time of the com- 
mencement of this suit, which was commenced before the trees had 
reached a stage of profitable bearing. Upon its institution the de- 
fendant notified plaintiff that he would not bear any further ex- 
pense in connection with its cultivatfon and maintenance, and for- 
bade the Contracting of any debts on his account. 

The suit was commenced in one of the superior courts of this 
state by the filing of a complaint alleging, in substance, that the 
plaintiff and the défendant are the owners in fee simple, and seised 
and possessed as tenants in common, of the property in contro- 
versy, containing 240 acres of land, with a house thereon, for which 
house the plaintiff paid $550 and the défendant only $150. It prays 
for a partition, and that the division be so made that the portion 
upon which the house is situated be allotted to plaintiff, and for 
gênerai relief. The case was on motion of the défendant trans- 
ferred to this court. And hère the défendant flled an answer to 
the complaint admitting that plaintiff and défendant are owners in 
fee, and seised and possessed as tenants in common, of the promises 
described in the complaint, and that each is the owner of an equal 
undivided one half thereof. The answer avers that the house was 
erected for the common benefit of the parties to the suit, and that 
plaintiff is not entitled to any préférence of aJlotment by reason 
thereof, and that the property is so situated that partition cannot be 
had without great préjudice to the owners. The answer also con- 
tains certain affirmative allégations, the substance of which is as 
foUows: It avers that prior to the defendant's connection with the 
property, the plaintiff was the owner in fee of a portion thereof, 
and had a contract of purchase for the remainder, ànd was also the 
owner of certain personal property; that in this, condition of affairs 
the plaintiff and the défendant entered into an agreement, whereby 
the plaintiff was to plant a specified number of olive trees upon the 
property, and the défendant was to pay a certain sum of money, 
and was to become the owner of one half of the real and personal 
property; and that the plaintiff and défendant should, as and for a 
joint and common enterprise, employ and improve and develop the 
real property in and for the culture and commerce of olives; that 
the plaintiff should give his undivided time and attention to the 
business of cultivating and managing the lands as a farm and olive 
orchard, the proper current expenses of conducting the farm and 
orchard to be borne by plaintiff and défendant It further avers 
that it was understood and agreed, and was an inducement to 
and one of the considérations of the defendant's embarking in the 
enterprise, that the property should be developed, improved, and 
conducted in the culture of olives as a joint enterprise, and that 
plaintiff should be and remain, untU the property was sold, the as- 
sociate of the défendant in that enterprise; that the property was 
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laid out and improved and the orchard planted as a single en- 
terprise, and not with a view to a partition or division of it, and 
that it would be inéquitable and in violation of the agreement to 
allow a partition to be had. Tlie answer further avers tliat the de- 
fendant has faithfuUy performed his part of the agreement, and has 
advanced the necessary funds by means of which the title to the 
portion of the property held under the contract of purchase Avas 
periected, and has done everything which he was required to do; 
but that plaintiff failed to perform his part of the agreement, and, 
in particular, that he has failed to fumish and set out the niimber 
of trees called for in the agreement; that he has not given his undi- 
vided time and attention to the cultivation of the lands as a faim 
and olive orchard, but, as défendant is informed and believes, has 
engaged in other business at différent times for long periods at a 
place remote from the property, at great personal profit to himself, 
and to the loss and injury of the défendant and to their joint enter- 
prise. The prayer of the answer is that the plaintiff's applicatioB 
for partition be denied, and that défendant be dismissed, with costs. 
To this answer a replication was filed by the plaintiff. 

The défendant aiao filed a cross bill against the plaintiff. The 
cross biU aUeges in substance the same matters which are averred 
in the answer, and in addition annexed thereto a copy of the agree- 
ment of September 26, 1885. It allèges that that agreement was, 
at plaintiff's request, and because he was not able to perform it, 
modifled as to the number of trees to be planted, and in certain other 
particulars, by the subséquent agreement of September 24, 1886, 
which is also annexed to the cross bill. It avers that upon the in- 
stitution of the partition suit the défendant served a written notice 
upon the plaintiff that the relation between them was terminated, 
and that any express or implied agency in or about incurring expense 
or costs concerning the property was revoked, and that défendant 
would not bear any further expense, nor pay furtiier expenditures 
in relation to the property, nor make any further payment under the 
contract, and would hold the plaintiff responsible as bailee for ail 
Personal property on the place. The cross bill further avers that 
it is necessary that an accounting be had between the parties, and 
ail their varions différences adjusted in one suit in this court; and, 
among other things, prays that their affairs be wound up and adjust- 
ed, and that the sum to be found due to the défendant on the ac- 
counting be made a lien on the property, and that the property 
should be sold under the order of the court. The answer of the plain- 
tiff to the cross bUl admits that he entered tato the agreements men- 
tioned in the cross bill, but dénies that the modification of the origi- 
nal agreement was because he was not able to perform that agree- 
ment, and avers that it was because certain parts of the ground 
were not suitable for the culture of olives, and because certain of 
his two year old trees were larger and better than some of his three 
ye^" old ones. The answer to the cross bUl then avers that plaintiff 
f ully performed the original agreement as modifled by that of Septem- 
ber 24, 1886. It avers that, according to the true iutent and mean- 
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ing of the original contracta occasional absences froii tîiè property 
were not forMdden; that the true intènt and meaning bf tlie agrèe- 
merit was tiiat plaintiff sliould give as mucE time and attention to 
the property as was necessary or proper for the proîSér cnltivation 
thereof ; that the défendant is &h attorney at law, and that he drew np 
the agreement, and that he assured plaintiff, who was ignorant of such 
matters, that; such was the proper construction of such agreement, 
and that plaintiff relied upon such assurance, and relying thereon, 
and upon the faith thereof, was occasionally absent from the prop- 
erty; and that défendant is estopped from complaining of the absences 
of plaintiff. In regard to such absences the answer to the cross 
bUl further avers that af ter the exécution of the original contract the 
défendant agreed by paroi that the plaintiff might be absent from the 
property for any period that he wished, not exceeding six months at 
any one time, provided that during such absence he would leave his 
brother Benjamin Hayne, who was residing on the property, and cul- 
tivating an adjoining place in connection with that, in charge of 
the placé; that plaintiff relied upon the paroi agreement, and acted 
upon the same, and, whenever he was absent, left his brother Benja- 
min in charge of the place; and that by reason thereof the défendant 
is estopped from complaining of such absences. In further regard 
to plaintiff s absences, the answer to the cross bUl avers that subsé- 
quent to the exécution of the original contract the parties entered 
into the nursery agreement hereinbefore mentioned for raising olive 
cuttings in Montecito, (about 50 miles from the property in contro- 
versy,),which contract required the plaintiff's présence in Montecito 
from time to time, and which was therefore a waiver'pro tanto of 
the provision in the original contract. In further regard to titie 
plaintlS's absences, the answer to the cross bill avers that the de- 
fendant knew of them, and made no objection thereto, (except on 
one occasion,) but acquiesced therein, and that he ought not now to 
be heard to eomplain thereof; that plaintiff's absences were only 
occasional, and that he gave as much time and attention to the cul- 
tivation of the place as was necessary or proper for the cultivation 
thereof in the manner required by Ûie contract; and that during 
his absences the property received as much and as good attention 
as if he had been continuously présent; and that the same has al- 
ways been and is in excellent condition. 

The answer to the cross bUl dénies that plaintiff engaged in any 
other business, without the consent of défendant, for long or any 
periods of time, or that any loss thereby resulted to the property. 
It admits that foi a few weeks he entered into an arrangement 
with one DTJrban to sell real estate on commission, but that ail 
he was to do was to impart certain information to D'Urban, which 
took no appréciable amount of time, and that even this arrangement 
lasted only a few weeks, and that hardly any business was done 
under it. It dénies that défendant performed hiq part of the con- 
tract in any particular, but avers that he refused for a whole year 
to pay any part of the current expenses of the place, that he refused 
to pay his part of the cost of a survey, which was a necessary pre- 
liminary to fencing, and that he only paid a small portion of the 
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expense of the house buUt on the place for the benefit of the parties, 
and which was necessary for the property. It dénies that there 
was any agreement that the property should be developed as a 
joint enterprise further than a» appears from the original and 
modified contracta of September 26, 1885, and September 24, 1886, 
respectively, or that plaintiff should remain the associate of de- 
fendant until the property should be sold, or that the prop- 
erty should be disposed of as a whole, or that any such 
agreements or nnderstandings were inducements and considéra- 
tions for the defendant's embarking in the enterprise; and dé- 
nies that there was any other agreement than the ones admit- 
ted, and pleads the statute of frauds as to any other agreement. 
It dénies that the property was laid out or improved as a single 
enterprise, and not with a view to a partition or division, or that 
it is more valuable as a whole, or that a partition cannot be had 
without préjudice to the parties. It avers that plaintiff is with- 
out means to purchase the property should a sale be ordered, and 
that the défendant knows this, and seeks to Imve a sale for the 
purpose of depriving plaintiff of his interests in the property with- 
out adéquate compensation. It avers that (except for the period 
of a year) the défendant paid the quarterly statements of the ex- 
penses of the property up to the commencement of the partition 
suit, and pleads that the account of such expenses is a settled ac- 
count and ought not to be opened. It admits that smce the com- 
mencement of the suit the défendant served upon the plaintiff a 
notice that the agency was terminated, aud that he would pay 
nothing further on account of the expenses of the place, and avers 
that he has not paid anything further, and that to save the place 
from ruin and decay the plaintiflf has ever since the commence- 
ment of the suit been compelled to pay, and has paid, the entire 
expenses of the property. It admits that there is some personal 
property, and oflers to divide the same. The prayer of the an- 
swer to the cross bUl is for a partition of the real and personal 
property, and that cross complainant be decreed to pay his share 
of the expenses of the house and of the survey, and his share of the 
expenses of the property pending the litigation, and for the adjust- 
ment of ail of the matters of différence between the parties, and 
for costs, and for gênerai relief. To this the usual replication wàs 
flled. 

Upon a careful considération of the record in the case, I do not 
think that the conduct of either party to the controversy commends 
itself to a court of equity. The atterapt on the part of plaintiff 
to acquire the adjoining tract of Mills for himself, and not for him- 
self and défendant, and the use of their joint teams thereon for 
his individual benefit, was a gross violation of fair dealing. Nor 
did the plaintiff give his undîvided time and attention to the 
olive ranch, as in and by the original contract he agreed to do, for 
the évidence shows that he was not infrequently absent for con- 
sidérable periods at a time, and for a brief time was connected 
with a man named D'XJrban in the real estate business, from which 
plaintiff realized the sum of f 30. The nursery agreement between 



Ç60 FEDERAL BEPOETER, vol. 54. 

pMntiff and défendant, of December 29, 1885, liowever, contem- 
plated absences by plaintifiE from tbe olive ranch., and, as the évi- 
dence shows tbat the latter was kept well and properly cultivated 
and cared for, there is perhaps no just cause of complaint by dé- 
fendant for such absences of plaintiff therefrom as the évidence 
shows, except the slight time spent by him in the pursuit of the 
peal-estate business. The claâm set up on the part of the défend- 
ant that he was induced to embark in the enterprise by plaintiff 
by glowing représentations made by him of the profits of olive cul- 
ture, thereby implying that advantage was thus taken of him by 
the plaintiff, has no just foundation. The défendant was a man 
Of much larger business expérience than the plaintiff, and, before 
entering into the agreement, sent his brother, who was a résident 
of Santa Barbara, to examine the property, and upon his favorable 
report défendant entered into the contract He did so with his 
eyes open, and the prêteuse that advantage was thus taken of him 
in the inception of the enterprise is groundless. Nor Is there any 
foundation for the claim put forth on behalf of tbe défendant that 
one of his motives for engaging in the venture was tbe freeing of 
the plaintiff from debt. There is nothing in the record to justify 
this pretension. Défendant paid his money for an undivided 
one-half interest in the property which he received; he paid it for 
his own benefit, and not for that of the plaintiff. His action, too, 
in regard to the house and fence is not commendable. It is true 
th.e cost of the house exceeded by a few hundred dollars the plain- 
tifl's estimate of it, but this was based, as the évidence shows, upon 
a mistaken estimate of the material man, and a rain storm added to 
the cost materially by washing away a part of the adobe of which 
the house was partly built. Moreover, it appears that after it waa 
built the défendant visited the ranch, and so far from making ob- 
jection to the size of the house, of which complaint is now made by 
him, suggested an additional porch. Its cost, under the cîrcum- 
stances disclosed by the évidence, fumishes, in my opinion, no just 
ground of complaint on the part of the défendant, and his refusai 
to pay more than |150 towards its construction was and is inéqui- 
table. So, also, defendant's refusai to pay his share of the $15 paid 
by the plaintiff to the surveyor to accurately locate the Une for the 
érection of the fence provided for in the written agreement of the 
parties. The érection of the fence was for the equal beneflt of both 
parties, and the agreement to construit it included everything nec- 
essary to be done for its proper construction. It was not only prop- 
er, but highly important, that before building it the exact Une that 
separated the land in question from the adjoining land should be 
ascertained, and the évidence shows that the services of the sur- 
veyor were necessary for that purpose. Then, too, the complaint on 
the part of défendant that none of the olive cuttings provided to 
be planted by the nursery contract of December 29, 1885, were set 
«ut on the ranch is unjust, for that contract was subsequently mod- 
ified under date of March 11, 1886, by limiting the number of cut- 
tings to 30,000, and providing that aU of them should be set out 
**on land in Montecito belonging to Benjamin Hayne." There ia 
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theréfore no just cause of complairit on defendaht's part that none 
of the cuttings were planted on th.e ranch, and the statement in 
fcdstestimônythatplaintiflf "never setthemoutin Santa Ynezbecause 
lie could net give Ms peraonal attention to them in Santa Ynez, with 
conyenience," is net only without foundation in fact, but is an un- 
worthy attempt to make it appear, contrary to the facts, that plain- 
' tiff's absences from the ranch weré so fréquent and of so long du- 
ràtion that he could attend the nursery with more convenience at 
Monteçito than at the ranch. There are other évidences of a 
want of candor and faimess about the testimony of the défendant; 
notably that in answer to the inquiry on behalf of the plaintiff 
whether his brother George H. Gould was not his agent in respect 
to the property in question, to wbich his answer was: 

"My brother George H. Goiild bas always been most klnd In. looking after 
my Interest in Santa Barbara; and whlle I should not venture to call a 
voluntary klndness an agency, I am glad to express my appréciation for tits 
gênerons assistance, wMch bas been freely given whenever necessity arose." 

The fact is that George H. Gould was his agent in respect to the 
property, as distinctly appears from the testimony of George H. 
Gould, in which he says: 

"Soon after— I think in the month of October, 1885— my brother retumed 
to New York, he left me In the position of agent of his, and I hâve maintained 
that position ever since." 

It further appears from the record that, for nearly two years be 
fore the commencement of this suit, George H. Gould held a fuU 
written power of attorney from the défendant in respect to the 
property in question. I repeat, therefore, that by the record in the 
case neither party to the controversy is presented in a favorable 
light. 

Looking at the whole record I entertain no doubt that at the in- 
ception of the venture, and at the time of the making of the several 
contracta spoken of, neither party contemplated a division of the 
property, but the building up and opération or sale of it as a whole. 
There was, however, no distinct or speciûc agreement to that ef- 
fect; and the mère contemplation of the parties in respect to the 
venture into which they entered is not sufficient ground upon which 
to deny to one of the tenants in common a partition of the property 
if it is of such a nature as to admit of such division without great 
préjudice to the owners. It is by the Code of Civil Procédure of 
California provided as foUows: 

"If It be alleged in the complaint, and established by the évidence, or If It 
appear by the évidence, vyithout such allégation in the complaint, to the satis- 
faction of the court, that the property, or any part of it, is so sltuated that 
partition cannot be made without great préjudice to the owners, the court 
may order a sale thereof ; otherwise, upon the requislte proof belng made, It 
must order a partition. • • •" Section 763, Code Civil Proc. 

It is manifest that the circumstance that the défendant is en- 
gagea in the practice of his profession in a distant state, and has no 
practical knowledge of farming or olive culture, is unimportant, 
as is the pecuniary inability of the plaintiff to buy the property in 
the event it should be directed to be sold as a whole. The sit- 
v.54i\no.6— 61 
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natioii pt tbe; propertj, and not the personal clrctunsts^nces of the 
partie^), nnjCpnnected with theîr interests thereia, is .tlxe question 
that i^UBt..C!ontrx)l the court in determining whether there should 
bè a clii?isioi| or sale of the property. The évidence is far from 
showîng that the lajid in question is so situated that it cannot be 
divided withput great préjudice to tbe owners. On the contrary, 
I think it shows that there is no difiBculty in the way of making a- 
f air partition of it, quantity and quality relatively considered. The 
tract is a large one, and the number of trees so grçat as to make 
t^o yery large orchards, according to the testimony of Mr. Cooper, 
a gentleman pf larg^ and long expérience in olive culture, and 
sudi as justify the establishing of v?orks necessairy for either th.e 
manufacturing of oil or the pickling of the olives. The circum- 
stançe that tjirough one corner of the tract a small stream of water 
runs wîtl, bf| course, be given due considération in making the par- 
tition. . 

For the reasons stated, the court is of the opinion that the real 
property in question should be decreed to be partitioned equally 
between the plaintiff and défendant, quality and quantity relatively 
considered. I think it inéquitable, however, to grant the prayer 
of the complaint that the portion of the land upon which the house 
is built be awarded to plaintiff beçause of the improyements. The 
défendant should be decreed to pay one half of the cost of the house, 
less the flSO already paid by him therefor, with légal interest from 
the date when such payment should hâve been made, and the 
house regardéd as equally the property of both of the parties. In 
the accounting between the parties which must be had, the plain- 
tiff must also be charged with the |687.50 stîpulated to be paid 
by him in and by the agreement of September 24, 1886, for his 
failure to plant the trees provided for by the original contract. 
Plaintiff having put it ont of his power to pay that sum as provided 
for in the contract by the commencement of this suit, the amount 
must be deemed due from him from the time of its commence- 
ment, with légal Interest from that time. There must also be an 
accounting of the personal property owned in common by plaintiff 
and défendant in connection with the realty, a sale of such per- 
sonalty, and a division of the proceeds equally between the parties. 
The défendant is also equitably entitled to one half of the amount 
reaJized by plaintiff out of the reàl-estate business, with légal inter- 
est from the time of its receipt, as his nndivided time and atten- 
tion was by the tenus of the contract to be devoted to the common 
venture, except as subsequently otherwise consented to by de- 
fendant. Eeference has already been made to the absences of plain- 
tiff from the ranch necëssarily implied by the obligations Imposed 
upon him by the nursery agreement entered into between the par- 
ties. The tripartite agreement provided that the plaintiff's broth- 
er Benjamin Hayne should live on the property in question in the 
suit, while cultivating the adjoining tract for himself and défend- 
ant, and both plaintiff and his brother testified that the défendant 
expressly consented that plaintiff might absent himself from the 
ranch when occasion required, provided his brother was left in 
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charge. This testimony of plaîntiff and Sénjamîn Hayne, while 
denied by that of the défendant, finds some corroboration în tbe 
testimony of defendant's brother, Oeorge H. Gould, who, when 
asked, "Well, do you remember of your brother saying to Mr, W. 
Alston that he was perfectly willing for him to be absent from the 
place, provided Ben Hayne was left in charge?" answered, "I do 
not recollect anything as gênerai as that. No, sir; in fact, I do not 
recoUect in détail what was said on the subject." I also think it 
équitable that account be taken of the expenses necessarily in- 
curred by the plaintiflf in caring for the orchard since the com- 
mencement of the suit, and that of the expenses so incurred the 
défendant be charged with one half, with légal interest thereon 
from the time of the respective payments. In respect to the ac- 
counts already settled between the parties, neither the pleadings 
nor proofs are sufQcient to justify the reopenlng of them. There 
must be a référence to the master to state the account, and an in- 
terlocutory decree in accordance with the views aboTC expressed. 
Tt is so ordered. 
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GOULD V. HAYNB. 

(Circuit Court, S. D. OaUfomla. February 13, 1S93.) 

No. 175. 

1. Tenanct itî Commun— Partition— Olivb Ranch. 

By a wrltten agreement, made In 1886, one of two parties was to ac- 
qulre the tltle to a certain tract of land, and the other was to cultlvate 
It as an olive ranch, and wlthln a stlpulated tlme plant a certain number 
of trees thereon, and recelve In considération thereof tltle to a one-half 
interest In the land as tenant In common. The flrst party, after seelng 
the land In 1888, made a wrltten agreement to complète hls payments, to 
acqulre tltle, and eonvey to the other party a one-half interest, redting 
thereln the fulflUment of the other party's agreement to plant trees. The 
flrst party's agent thereafter Inspected the trees, and the one-half in- 
terest was then conveyed to the second party, who subsequently brought 
suit for partition. EM, that the flrst party's testimony that he made 
the conveyance of the half Interest because he was deceived, and led to 
belleve that the second party had compUed with hls agreement, was nn- 
avalling as a défense In the partition soit 

2. SaME— DiSPUTED TiTLE. 

Where the tltle to a part of certain land held by tenants in common Is 
merely ppssessory, while the tltle to the rest Is undlsputed, partition 
should not be granted on the complalnt of one tenant, but a sale and ac< 
countlng should be ordered. Code Civil Proc. CaL § 763. 
8. Samb— AccouNTiNQ — Necessaby Kxpbsses dp Tenant in Possession. 

A suit for the partition of an olive ranch was brought ,by one of its two 
tenants in common, who, pending the suit, incurred necessary expenses 
in caring for the ranch. Held, that the cotenant should be charged with 
one half sueh outlay, although he had given wrltten notice that he 
would not be responsible for running expenses. 

In Equity. Bill in a superior court of Califomia by Benjamin S. 
Hayne against Charles W. Grould for partition of property owned by 
the parties as tenants in common. Défendant remored Ûie cause to 
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thi» court, Heard on bill, answer, and replication and cross bill, an- 
swer, and replication. Decree for a sale of tke premises. 

B. P. Thomas, (Stephen M. White, Edward J. Pringle, and Robert 
Y. Hayne, of counsel,) for Hayne. 
Jarrett T. Richards, for Gould. 

ROSS, District Judge. The property involved in this suit, and 
of which partition is sought by Benjamin Hayne, is that described 
in thè tripartite agreement referred to in the companion suit of 
Hiayne v. Gould, 54 Fed. Rep. 951. It is known as the "INIills Pièce" 
of land, containing about 207 acres, and for which W. Alston Hayne, 
Jr., held a contract of purchase at the time of the exécution of the 
tripartite agreement between W. Alston Hayne, Jr., Charles W. 
Gouid, and Benjamin Hayne. That agreement was as f oUows : 

"Mémorandum of agreement made tMs eleventh day of March, eue 
thoiisànd eigM hmidred and elghty-sls, between Charles W. Gonld, W. 
Alston JEIayne, Jr., and Benjamin Hayne, witnesses: 

"Wliereas, sald Gould and sald W. A. Hayne, Jr., own In common a tract 
of land sometlmes known as the 'Puerta del Sol Eanch,' In Santa Ynez, Sauta 
Barbara county, state of Oalifomla, together with the houses and improve- 
ments thereon, and certain Personal property, such as teams, plows, imple- 
ments of husbandry, etc., et&, and.it is the présent Intention of sald Gould 
and sald W, A. Hayne, Jr., to cultivate and plant the sald tract of land with 
a vlew to maklng It an olive ranch. 

"And whereas, sald W. A. Hayne, Jr., has agreed to buy a certain other 
tract of land contiguous to the tract flrst above mentioned, sald second-named 
tract being sometlmes known as the 'Mills Pièce,' and contahdng two hundred 
and seven acres of land, or thereabouts. 

"And whereas, sald W. A. Hayne, Jr., in pursuance of hls mtentlon of buy- 
ing sai4.jMllJs. pièce bas received from the présent owner of sald pièce an 
agreejfl^tjîdr a deed. thereof, and.has glyen therefor fom: notes of the face 
value,bf slihnndred dollars each, or thereabouts. 

"Sfoy^, therefore, for the purpose of setUing certain controversles between 
the pajfâes hereto, and for pther good and vàluable considérations, the parties 
hereto agrée as foUows: 

"Sa^d.W. A. Hayne, Jr.,' agrées to çonyey to sald Charles W. Gould ail hia 
right,' title. and tnterést nnder the contract for the deed of sald land known 
as the 'MiUs Pièce,' and sald GJould agrées to take the transfer and convéyance 
of said rignt, title, and interest to the deed for sald MUls pièce from W." A. 
Hayne,. Jr., provlded that a Sound title can be secured to said Gould of and 
to sald Mills pièce; and sald Gould further agrées, provlded that a sound 
title can be giyen him as aforesald, imder the agreement made by said W. A. 
Hayne, jr., to buy sald Mills pièce, to acqulre sald title. 

"Said Benjamin Hayne agrées to and with the sald Gould to forthwitli culti- 
vate a,nd Improve the said Mills pièce for the purpose of converting it into 
an oliye ranch; and to this end the said Benjamin Hayne agrées to dévote 
hls whqle time, attention, and energy; and when sald Hayne shaU hâve set 
ont on sala MUls pièce flve thousand three year old olive trees in good condi- 
tion, llvlDg, and thrivlng, sald Gould agrées to convey to sald Benjamin 
Hayne 6ne half of his interest in îmd to tlie contract for the deed to said 
MUls pièce, to be assigned and conveyed to sald Gould by said W. A. Hayne, 
Jr., as hereînabove speciûed. 

"Said W. A. Hayne, Jr., and sald Gould also agrée to permit said Benjamin 
Hayne' to use the house and personal property now situated on said Puerta 
del Sol Ranch, for the pm-pose of culttvating and Improving the Mills pièce 
and the olive trees thereon to be set ont. 

"Sald Gould also agrées to advance money to the amount of two hundred 
doUars to pay for a fence around said Mills pièce, In Order to facllitate the 
eald Benjamin Hayne in the proper care and cultivation; but said Gould is 
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not to bear nor become llable for nor to be chargeable with any other expense 
whaterer In the cultivatlon or connected wlth the improvement of or the care 
of sald Mills pièce, excepting only the annual taxes thereon, untU after the 
said Benjamin Ha3Tie shall hâve set out five thousand three year old trees 
as above speclfied, and shall hâve received a conveyance or transler of the 
one-half Interest In the property obtained by said Gonld tmder the contract 
for the deed as above specifled. And said Benjamin Hayne agrées to fence 
said Mills pièce, and to give hls note on demand for one half of the cost of 
said fence. 

"And said Benjamin Hayne further agrées to set out five thousand good, 
thriving, livhig, three year old olive trees on sald Mills pièce during the plarit- 
ing seasons of 1886, 1887, and 1888, twenty-flve hnndred of said trees to be 
set out during the seasons of 1886 and 1887, and twenty-flve hundred— being 
the remahider of the total five thousand trees— during the season of 1888. 
It being agreed, however, that if the planting seasons of 1887 and 1888, or 
àther of them, should prove ralnless, the quota of trees to be planted during 
those years, or elther of them, may be planted In the folio vrtng year; but 
unless the planting seasons of 1887, 1888, and 1889 should ail prove rainless 
the five thousand trees as above speàfied are to be ail set out before the 
close of the planting season of the year 1889. And if sald Benjamin Hayne 
fails to plant the said five thousand trees as above specifled withln the time 
limlted, then it Is agreed by and between the sald Benjamin Hayne and the 
said Gould that the said Benjamin Hayne shall vacâte and quit the premises 
known as the 'Mills Pièce,' and render up to said Gould quiet and peaceable 
possession of the same, and any and ail Improvements made thereon durtng 
the occupancy thereof by sald Benjamin Hayne shall remain and belong ab- 
solutely to the sald Gould, and ail rights to the conveyance of said land or 
any part of It, or of the contract for the deed thereof, or any part of sald 
contract for the deed thereof, from said Gould to said Benjamin Hayne, shall 
cease and détermine, and the said Gould shall be discharged from each and 
every obligation to and with the said Benjamin Hayne accruing or arislng 
under or by virtue of the provisions of this contract. 

"This last provision is not in the nature of a forfeiture, but is intended by 
said Gould and by said Benjamin Hayne partly to enable said Gould to take 
peaceable and quiet possession of the said Mills pièce, and partly to pày 
sald Gould Uquidated damages for the failure of said Benjamin Hayne to keep 
and perform the conditions of this contract. 

"And it is further agreed between the sald Gould and the said Benjamin 
Hayne that, until the five thousand olive trees as aforesald shall be fully set 
out upon sald Mills pièce, the said Benjamin Hayne shall use hls time aiid 
dévote hls énergies to the cultivatlon of said MUls pièce, to the exclusion of 
any engagehients that will interfère with hls continuai care and supervision 
of said olive orchard, and shall receive as a salary, and not otherwlse, the 
one half of any Income that results from bis cultivatlon and care of the sald 
Mills pièce; but in case no Income or profit results from the care and use of 
said Mills pièce by the said Benjamin Hayne, the said Benjamin Hayne is 
not to be entltled to any clalm or demand whatever against the said Gould 
for salary or expenses. 

"After said Hayne shall hâve received from said Gould a conveyance of 
half the MiUs pièce as herein contemplated, the expenses of runnlng the ranch 
are to be divided share and share alike." 

Tliis suit also was commenced in one of the superior courts of the 
State, and was, on motion of the défendant, transf eïred to this court. 
The answer of the défendant admits the averment of the çomplaint 
that the parties are tenants in common of the property. It allèges a 
conti'act between the parties by which plaintiff should set out 5,000 
good, thriving, three year old olive trees, and that when plaintiff 
should hâve set out 5,000 trees in good condition, livtng, and thriv- 
ing, défendant would convey one half of the property to him; that 
after such conveyance défendant Would bear one half the runnlng 
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expeÉB0U6t the place. It avers that, plaintifl being aiiable to comply 
thth îlMà; èOntràct, tlié sàiûe was modifled at Ma reqiiest so as to 
permit roptéd cuttlngs to be plànted in place of trees. It avers that 
it was understood and agreed at the time of the making of the con- 
tract, and that it Was one of the considérations and inducement^ 
theref or, that the same sh.ould be a common enterprise and spécula- 
tion of plaintiff and défendant; that the property should be devel- 
oped and improved as a whole; and that the property was so devel- 
oped and improved and the trees planted by plaintiff with the com- 
moâ consent of plaintiff and défendant, as and for a single orchard 
or plantation, and not with référence to future ségrégation; and 
that it was with a similar understanding that the défendant con- 
sented ' to modify the contract in respect to the rooted cuttiugs. 
It avers that afterwards défendant conveyed one half of the prop- 
erty to the plaintiff; and that the understanding that the prop- 
erty should thereafter be developed and improved and disposed 
of by plaititiff and défendant in common was an inducement to and 
one of the considérations of the conveyance; and that the insti- 
tution of tiiis suit was in violation of the understanding. It avers 
that it is uncertain whether a portion of the land which is in 
the possession of the parties, and which is a part of the orchard, ia 
embraced withln the boundaries of the land described in the corn- 
plaint, and that a judiciaJ proceeding independent of this action 
would be necessary to détermine positively whether such portion is 
within such boundaries, and to quiet and establish perfect title in 
plaintiff and défendant. It avers that the property is such that par- 
tition thereof cannot be had without great préjudice to the own- 
ers, and that a sale of the property ought to be adjudged. The prayer 
is that the plaintiff's prayer be denied, and that the défendant be dis- 
mlssed, witii costs. To this answer the plaintiff flled a replication. 

The defeiïdant also flled a cross bill containing substantially the 
same averments as his answer. The prayer of the cross bill is that 
a sale be made of the property, and that, in case it be found that the 
diaputed portion is not part of the property owned by the parties, 
the défendant be decreed tb pay to plaintiff half of what would be 
the enhancement in value of the premises, conceming whose bounda- 
ries there is no uncertainty, had the olive trees on the excluded strip 
been planted and were now growing npon it, and that such sum be 
made a lien on plaintiff's share; and for gênerai relief. 

The answer bf the plaintiff to the cross bill dénies that plaintiff 
ever made any contract or agreement with the défendant other than 
the written contract mentioned in the answer. It dénies that plain- 
tiff was nôt able to perform the written contract, or that he re- 
quested any modification of it; but avers that after he had fuUy per- 
formed it, and had set ont the reqaired number of trees, which were 
living and thriving when set out, some of them died without any 
fault of the plaintiff; that défendant refused to give plaintiff a deed 
until he replaced the trees which had died; and that for the sake 
of peace, and for no other purpose, he submitted to that exaction; 
and that thereupon the def endant's agent wrote him a letter, (which 
letter is what is feferred to in the cross bill as the modification of the 
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contract,) and that plainttff Bubsequentiy replaced ail the trees which. 
had died, as exacted by défendant; and that subsequently défendant 
gave Mm a written acknowledgment tliat he had performed ail his 
contract, and subsequently gave him his deed. It dénies that it was 
ever understood or agreed that the enterprise should be a common 
enterprise or spéculation, further than as appears from the written 
agreement, or that the property should be or was deyeloped or im- 
proved as a common enterprise, or for a single orchard, or without 
référence to a ségrégation, further than is shôwn by the writings 
themselves, or that such pretended agreement was an inducement 
to or considération of the written contract; and plaintiff pleads the 
statute of limitations as to any such agreement, and dénies that the 
partition suit was in violation of any agreement or understanding. 
It avers that whatever olive trees were planted upon the uncertaû 
portion were so planted with the knowledge and consent of the de- 
fendant, and that défendant is estopped from now complaining of 
such planting. It dénies that partition cannot be had of the prop- 
erty without great préjudice to the ow^ners, or that a sale is neces- 
sary; and avers that plaintiff is without means to piirchase if a sale 
be ordered, and that complainant is well able to purchase the whole. 
That there is not much demand for property of that character; that 
a forced sale would resuit in a sacrifice of the property; and that 
the défendant knows thèse facts, and seeks to hâve a sale for the pur- 
pose of depriving plaintiff of his interest in the property without adé- 
quate compensation. It avers that since the commencement of this 
suit the défendant gave plaintiff a written notice that he would no 
longer be responsible for the running expenses of the place; and 
he further avers that it was necessary, to save the property from ruin 
and decay, that the property should be cultivated in the same man- 
ner as it had been cultivated, and that by reason of the défendant'» 
refusai to pay anything the plaintiff wUl be compelled to pay the 
whole expenses of running the place pending the litigation. The 
prayer is that the cross bUl be dismissed, and that défendant be com- 
peUed to pay his share of the running expenses pending the litiga- 
tion, and for gênerai relief. To this answer the cross complainant 
filed the usual replication. 

There is much testimony in the record as to whether the plaintiff 
complied with the provisions of the tripartite agreement in respect 
to the planting of the trees provided for, and it is strenuously urged 
on the part of the défendant that he did not But that question îa 
set at rest by the written acknowledgment of that fact made by the 
défendant on the Dth of August, 1889, at which time, upon platntiffi's 
request, he signed the following: 

*'The pereons who signed this wrltlng, vîz. Chas. W. Gould and Benjamin 
Hayne, havlng, together with W. A. Hayne, Jr., made an agreement, which is 
dated March llth, 1886, by which Benjamin Hayne was to do certain things 
In relation to the cultlvation and Improvement of certain property called the 
'Mills Pièce,' for the purpose of converting it into an olive ranch, and by which 
Cîharles W. Gould was to acqulre the title to the said Mills pièce, and convey 
one half of It to Benjamin Hayne upon his compliance with his above-nameà 
agreement as to the cultlvation and planting of trees: Now it is agreed that 
Benjamin Hayne has complied with his agreement as to the cultlvation aod 
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plaiitiiig ©frtree*, Jlnd that Charles W. Gould haa paid' three pi the four notes 
which trece itQ bç) paid by hlm in order. tg acqulre the^ title to said property; 
and bQ agr^^ to pay tb© remainiag note wben it shall become due, and tbere- 
upoû to bbtttln a deed lor tbe said property, and at once coiivey one balf o£ It 
to said Ëeiijamin Haybe. Charles W. Gould. 

"Dated August 9tb, A. D. 1889." 

In Deceiûber folio wing the défendant conreyed to the plaintiff an 
ùndiTided ohe half interest in the property. The statement made 
by défendant in his téstimony that he made that conveyance be- 
cause hçi "wa^ deceived, and led to believe that he [plaintifE] had 
complied kith his agreements," is unavailing. He admits that he 
saw the prOperty in the summer of 1888, and says that he was then 
"shocked" tb learn the actual condition of things. Being so shocked, 
he was at least put upon notice, and must be presmned to hâve sub- 
sequehtiy satisfied himself of the plaintiff'» performance of his 
agreements m respect to the cnltivation and planting of trees, for 
he in wrlting acknowledged that fact on the 9th of August, 1889, 
as has been above shown. It further appears that the month be- 
fore such acknowledgment the défendants agent and brother, 
George fi. Gould, made à personal inspection of the trees. 
, As in the case of Hayne v. Gould, 54 Fed. Rep. 951, so in this case 
I am satisfled from the record that, at the time of entering into the 
âgreement, neither party to it contemplated a division of the prop- 
erty herè in question, but the btiUding up and opération or sale of 
it as a, whole. There was in this case, howevér, as in that, no dis- 
tinct or spécifie âgreement to that effect; and as there stated, the 
jnere contemplation of the parties in respect to the venture into 
which tiiéy entered is not sufûciènt ground upon which to deny to 
oiaé of the tenants in common a partition of the property if it is 
^f such a, nature as to admit of partition without great préjudice 
to' aie owhers. The évidence shows that the property can be read- 
ily divided without préjudice to the interests of the owners there- 
în,' unless the circumstances relating to what is termed "the dis- 
putèd pièce" constitute à valid objection to such partition. That 
|)iecè |s a étrip of land containing twenty-three and twenty-four 
one hundrèdths acres, upon which the plaintiff planted 700 of the 
olive trees provided to be planted by the tripartite âgreement. The 
évidence shows that the défendant consented to such planting, but 
it is impossible to détermine in this case whether the twenty-three 
ànd twehty-fôur one hundrèdths acres are or are not a part of the 
tract described in the tripartite âgreement, and in the complaint 
herein., The case shows that, when défendant obtained the deed 
from Mills, the fence on the western boundary of the premises 
described in the complaint, which was the eastem Une of the inclo- 
Bure of the San Carlps de Jonata Eancho, ran some distance east of 
the présent fence, and on or near what would be the true western 
line of the premises described in the complaint, measuring from 
the nearést govermnent survey monument, folio wing the courses 
and distances of the field notes of the govemment survey, and tak- 
ing into considération the area specifled in the patent. The fleld 
notes, however, call for the eastern boundary line of the San Carlos 
de Jonata, and what that true line is is a question in dispute. 
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Plaintiff moved the fence back to where he claimed the true patent 
line to be, thus inclosing the additional twenty-three and twenty- 
four one hundredths acres, and with defendant's consent planted 
700 of the olive trees thereon. Unless the line so claimed is the 
true one, the additional land so included is held only under a posses- 
sorj title. Equity, I think, will not justify a partition by which one 
of the parties to the suit may be awarded, as a portion of the land 
to which he is entitled, a substantial tract, which may afterwards 
turn ont not to be a part of the common tract to which the parties 
hâve title. There would be no equity, but much injustice, in that. 
See Emeric v. Alvarado, 64 Cal. 580, 2 Pac. Bep. 418. For this 
reason there must be a decree directing a sale of the property, 
and a division of the proceeds. The défendant is, I think, in equity 
chargeable with one half of the expenses necessarily incurred by 
the plaintiff in caring for the trees upon the property since the com- 
mencement of the suit. While one tenant in common cannot charge 
his cotenant with the expenses of a venture or a spéculation con- 
cerning the property, he bas a right to make such expenditures 
as are necessary to préserve the property from destruction. Such 
expenditures are for the common benefit. Freem. Coten. §§ 174, 
175. Thus, if he expends money in redeeming the property from 
sale, he has an équitable lien on the interests of his cotenants for 
their several proportions. Calkins t. Steinbach, 66 Cal. 118, 4 Pac. 
Eep. 1103. Nor is it important that the expenses accrued after 
the commencement of the suit. A court of equity has the inhérent 
power to préserve from destruction the property in litigation be- 
fore it, and expenditures which the court can previously authorize, 
it may subsequently sanction, if in themselves proper. Roberts v. 
Eldred, 73 Cal. 394, 15 Pac. Eep. 16; In re Estate of Moore, 88 Cal. 
4, 25 Pac. Rep. 915. 

A référence will be made to the master to take an accounting of 
the expenses necessarily incurred by the plaintiff in caring for the 
property, one half of which will be charged to the défendant, and 
made a lien upon his interest in the property; and a decree will be 
entered in accordance with the views above expressed. 



CANTINI et al. v. TILLMAN et al. 

(Clrctilt Court, D. South Carolina. March 1, 1893.) 

Intoxicating Liquors— Manufacture and Sale— Statb Régulations. 
There is no inhérent right of a citizen to sell Intoxlcating Siquors by re- 
tall, and the South Carolina statute of December 24, 1892, entitled "An 
aet to prohiblt the manufacture and sale of intoxicating liquors as a bever- 
age withln this state, except as herein permltted," Is, in Its gênerai scope 
and purpose, within the police power of the state. 

SAME — CONSTITDTIONAL LaW. 

In View of the opération of the act of congress of August 8, 1890, (20 
St. at Large, p. 313,) providlng that any liquors imported into a state shall 
immediately become subject to its police laws, even while In the original 
packages of importation, whith act Is valld as a régulation of commerce, 
the Sontfa Carolina statute above referred to is not in contravention of 
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0>iiBt U. S. art. 1, g 10, forblddlng tbe states to pass any laws Impairing 
tho obligatton of contracta, or, wlthout the consent of congress, to levy 
any imposts or dutles on imports or exports, except such as are necessary 
for executing its Inspection laws. In re Ralirer, 11 Sup. Ot. Xiep. 865, 140 
U. S. 545, foUowed. 

S. Bamk— Discrimination. 

Nor is the act In contravention of the consUtutlonal provisions (article 
4, § 2, and the fourteenth amendment) forblddlng any state to discrimlnate 
against cltizens of other states or citizens of the United States. 

4. Same— Due Procbss of Law. 

Nor is the act in contravention of the provision of the flfth amendment, 
forblddlng the taking of property wlthout due process of law, and the tak- 
tng of private property for pubMc use vrtthout just compensation. Trans- 
portation Co. V. Chicago, 99 U. S. 635, and Mugler v. Kansas, 8 Sup. Ct. 
Rep. 273, 123 U. S. 659, foliowed- 

5. Samb— Italian Trbaty. 

tJnder articles 1 and 2 of the treaty between the United States and Italy, 
Itallan subjects hare no greater rights to carry on trade and trafflc in 
liquors within a state than a citizen of the United States has. 

•, CoNSiÏTDTIONAL LaW— TiTLES OF LaWS. 

Sàîtion 20, art. 2, of the constitution of South Oarollna requires that every 
act or résolution shall relate to but one subject, and that shaU be expressed 
in Its titia Beld, that the act passed December 24, 1892, entitied "An act to 
prohibit the manufacture and sale of Intoxlcating Uquors as a beverage 
wlthln thlB state, except as herein provided," containlng provisions (or the 
régulation of the ti-afllc, couforms to thls section, as the "régulation" of 
the trafflc is the "prohibition" of it, except in accordance with certain 
raies. , 

7. Sauk—Ambndment op Bill. 

It Is a settled rule of parllamentary law In South Carollna that, so long 
as thé enacting words remain in a bill, it can be amended to any estent, 
éven by strikhig out ail after thé enacting words, and by insertlng other 
Woids; and, when a blU passed by the house is thus amended by the sen- 
'itè,:such amendment may be concurred In by the house wlthout the three 
readlngs requlred on the original passage., 

In Equlty, Bill by Greromio Cantini and Ananià Cantini against 
Benjamin B. Tillman and W. T. 0. Bâtes, governor and treasurer, 
respectively, of South Carolina, to enjoin tàem from carrying out 
and executing tlie provisions of the law relating to the manu- 
facture and sale of intoxlcating liquors, passed August 8, 1890, by 
the state législature. Bill dismissed. 

The bill contained the following averments: 

"(1) That your orators are subjects and allens and citizens of the klngdom 
of Italy, and hâve been since the year 1874, and now are, copartners under the 
firm uame of G. & A. Cantini, residlngln the sald city of Charleston, and thero 
doing business or trading as importers and vendors of spirituous, vlnous, and 
malt liquors, among other things.and also hâve been, and now are, taxpayera 
of the state of South Oarollna. 

"(2) That the défendants, the s^d Benjamto. R. Tillman and W. T. 0. Bâtes, 
are reddents and citizens of the sald state of South Oarollna, and are offlcers 
of the sald state, to wlt, the sald Benjamin R. Tillman is governor, and the 
sald W. T. 0. Bâtes is treasurer. 

"(3) That the gênerai assembly of the state of South Carolina has recentiy, 
to wlt, on or about the 24th day of December, 1892, attempted to pass an act 
entitied 'An act to prohibit the manufacture and sale of intoxlcating Uquors 
as a beverage wlthln thls state, except as herein provided,' which was ap- 
proved December 24, 1892, and a copy whereof, marked 'Exhlbit A,' Is here- 
unto anne3s:«â. as part and parcel herc^f* and to which your orators ask to be 
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allowed to refer as folly aiid as often as they may désire or deem nccessaJry^ 
and that the sald gênerai assembly at the same tlme passed an act entltled 
"An act to ralse biipplles and make appropriations for the fiscal year commen- 
cing November 1, 1892,' whereby a tax of flve and one half mllls (an Increaso 
of the tax levied in former years) is levled for the 'purpose of meeting ap- 
propriations to defray the current expenses of the govemment for the fiscal 
year commenelng November 1, 1892, and to meet such other tadebtedness as 
has been or shall be provided for in the several acts and joint résolutions 
passed by this gênerai assembly at the regular session of 1892, providing for 
the same,' and whereby said tax is made 'due and payable from the lôth day 
of October to tUe 31st day of December, 1893.' 

"(4) That your orators are informed and believe that the sald Benjamin R. 
TUlman did, within thirty days from the approval of the sald act first above 
mentioned, appoint a commissioner, as required by section 2 thereof , but that 
sald commissioner declined the said appointment, and that the said Benjamin 
R. Tillman has not yet appointed another, and is about to and wlll make sudli 
appointment unless restraincd by compétent authority. That your orators are 
informed and believe that the sald W. T. C. Bâtes is about to and Will expend 
the sum of flfty iliousand dollars, or some part thereof, as appropriated and 
provided for by section 18 of sald act first above mentioned, unless restrataed 
by compétent authority. 

"(5) And your orators aver and charge that the sald act flrst above men- 
tioned is unconstltutional, null, and vold as follows, to wit: (a) Becatise the 
sald act Is In violation of and répugnant to section 10, art. 1, of the consti- 
tution of the United States of America, as weU as the tveaty between the 
United States of America and the kingdom of Italy, proclalmed November 
23, 1871, which said treaty is now lu force, and is to be found at large at 
pages 845 et seq. of the 17th volume of the United States Statutes at Large. 
(b) Because the eaid act is in violation of and répugnant to section 2, art 4, 
of the constitution of the United States of America, as well as to article 14 of 
the additions and amendments to the constitution of the United States of 
America, and also section 12, art. 1, of the constitution of the state of South 
Carolina. (c) Because the sald act is in violation of and répugnant to the 
third clause of section 8, art. 1, of the United States constitution, (d) Because 
the sald act is tn violation of and répugnant to article 5 of the additions to 
and amendments of the constitution of the United States of America, (e) 
Because the said act Is in violation of and répugnant to section 21, art. 1, ot 
the constitution of the state of South Carolina. (f) Because the said act is 
in violation of and répugnant to section 21, art. 2, of the constitution of the 
state of South Carolina. (g) Becatise the said act is in violation of and ré- 
pugnant to section 20, art. 2, of the constituilon of the state of South Carolina: 
(h) Because the said act is in violation of and répugnant to section 18, art. 2, 
of the constitution of the state of South Carolina. 

"(6) And your orators further complaln and say that, if the sald act flrst 
above mentioned be carried Into opération and enforced, your orators wlll 
be damaged irreparably, and to an amount not less than flve thousand dollars. 

"To the end, therefore, that the sald Benj. B. Tillman, as govemor afore- 
sald, may be perpetually restralned and enjoined from appointlng a commis- 
sioner as provided in section 2 of the act flrst above mentioned, and that the 
said W. T. C. Bâtes, as treasurer, as aforesaid, may be perpetually restralned 
and enjoined from expending the sum of flfty thousand dollars, or any part 
thereof, as appropriated and provided for In section 18 of the said act flrst 
above mentioned, and that they be restralned and enjoined accordlngly like- 
wise pending this suit, and that your orators may hâve such other or further 
relief, or both, as to this honorable court shall seem meet and proper, and the 
nature of the case may requlre, may It please your honors to grant unto 
your orators a writ of Injunction, and also a temporary order of Injimction, 
as above set forth, and also a writ of subpoena, to be directed to the sald Ben- 
jamin R. Tillman and W. T. C. Bâtes, commandlng them at a certain day, 
and under a certain penalty, to be and appear before this honorable court, 

' See note at end of case, where the act will be found in fulL 
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and to make Ml, trae, and direct answer to ail and dngular the premises, 
(answer tinder oath belng hereby expressly walved,) and further to stand to, 
ablde, and perform such order, directions, and deéree herela as thls honorable 
court shaU deem meet and agreeable to equity and good conscience." 

: Von Kolnitz & Bacot, for complainants. 

8IM0NT0N, District Judge. Tliis is a proceeding to test the 
çonstitutionality of an act of tlie gênerai assembly of South. Caro- 
iina, commonly known as the "Dispensary Act." The purpose of 
the act, as expressed in its title, is to prohibit the manufacture 
and sale of intoxicating liquors as a beverage within this state, 
except as herein provlded. There can be no doubt that the pur- 
pose thus expressed in this act is lawful. The suprême court of 
the United States, in Crowley v. Christensen, 137 U. S. 91, 11 Sup. 
Gt. Eep,15, say: 

"Py tbe gênerai concurrence of opinion of every civllized commiinity, there 
are few sources of crime and mlsery to soclety equal to the dramshop, where 
Intç^cattng Uquors in small quantltles, to be druntc at the time, are sold In- 
dlsct^inately to ail parties applying. The statistics of every state show a 
greater^^smount of crime and misery attrlbutable to the use of ardent spirits 
oMahied at thèse retail Uq.uor saloons than to any other source. The sale of 
siich Uquors in thls way has therefore been at aU times, by the courts of every 
state^ Considered as the proper subject of législative régulation. Not only may 
a liçènse be exacted f rom the keeper of the saloon bef ore a giass of his liquors 
can lie thus disposed of, but restrictions may be imposed as to the class 
of persons to whom they may be sold, and the hours of the day, and the days 
of the weelî;, on whlch the saloons may be opened. Their sale in that form 
ma,T . be absolutely prohlblted. It Is a question of public expedlency and 
public moraUty, and not of fédéral law. The police power of the state Is 
fuUy compétent to regulate the business, to Investigate the evUs, or to sup- 
préss ,lt entirely. There is no inhérent rlght in a citizen to thus sell intoxi- 
cating Uquors by retaU. It is not a privilège of a citizen of the state, or of a cit- 
izen of the United States. As it is a business attended witb danger to the 
community, it may, as has been already said, be entirely prohibited, or be per- 
mittéd under such conditions as veiU limit to the utmost its evUs. The man- 
ner and estent ot régulation rests In the discrétion of the goveming power. 
* * • It Is a matter of législative wiU only." 

The act in question, in its flrst section, déclares — 

"ïhalifrom and after the flrst day of July, A. D. 1S93, the manufacture, 
^ile, barter, or exchange, or the keeping or offering for sale, barter, or ex- 
change, within thls state, of any spirituous, malt, vlnous, fennented, or other 
intp^caUng Uquors, or any compound or mixtures thereof, by whatever name 
called, which will produce intoxication, by any person, business flrm, corpora- 
tion, or association, shaU be regvdatcd and conducted as provided in thls 
act." 

4^ we hâve seen, this is within the police power of the state, 
and is a matter of législative will only. The gênerai scope and 
puipose of the act being thus lawful, are any of its provisions in 
violation of the constitution of the United States? 

Thé proceedlngs allège that the act is in violation of, and répug- 
nant to, section 10, art. 1, of the constitution of the United States. 
This section has numerous provisions. Those which are sought to 
bfe applied to this case are the clauses forbidding any state to pass 
any ex post facto law, or law impairing the obligation of contracts, 
and the provisions forbidding a state, without tiie consent of con- 
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gress, to levy any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection laws. 
The prohibition as to ex post facto laws applies only to crimes. 
Watson V. Mercer, 8 Pet. 88; Kailroad Co. v. Nesbit, 10 How. 395; 
Locke V. New Orléans, 4 Wall. 172; Carpenter v. Com., 17 How. 
456. 

There is no provision of this act open to this objection. The 
question on the other provisions stated was made before the su- 
prême court in Ee Eahrer, 140 U. S. 545, 11 Sup. Ct. Eep. 865, On 
Sth August, 1890, (26 St. p. 313,) congress had enacted— 

"That ail fermented, distllled, or otlier intoxicatlng Uquors or liquids trans- 
poi'ted into any s.tate or terrltory, or remaining therein, for use, consumption, 
sale, or storage tberein, shall, upon arrivai in such state or territory, be sub- 
ject to the opération and effiect of the laws of such state or territory, enacted 
in the exercise of its police powers, to the same oxtent and in the same manner 
as though such liquids or liquors had been produced in such state or territory, 
and shall not be exempt therefrom by reason wf being introduced in original 
packages or otherwise." 

The petitioner had imported liquor into the state of Kansas in 
separate packages, and sold a part of it in the original package. 
The law of Kansas forbade the sale of liquors except for médical 
purposes, and forbade any one to sell for thèse purposes with- 
out first having procured a druggist's permit therefor from the 
probate judge of the county. The suprême court, after an ex- 
haustive argument, sustained the constitutionality of this act of 
congress, and declared that under its opération the law of Kansas 
was not in conflict with section 10, art. 1, of the constitution. 

Another objection to the act is that it is in violation of sec- 
tion 2, art. 4, of the constitution of the TJnited States, and of the four- 
teenth amendment, in that this act discriminâtes both as to per- 
sons and products. Section 2, art. 4, déclares that the citizens 
of each state shall be entitled to ail the privUeges and immunities 
of the citizens of the several states; and the fourteenth amendment 
déclares that no state shall make or enforce any law which shall 
abridge the privilèges or immunities of citizens of the TJnited 
States. But we hâve seen that the suprême court, in Crowley v. 
Christensen, 137 U. S. 91, 11 Sup. Ct. Eep. 15, has declared that 
there is no inhérent right in a citizen to sell intoxicating liquors by 
retail. It is not a privilège of a citizen of a state or of a citizen 
of the United States. In Mugler v. Kansas, 123 U. S. 659, 8 Sup. 
Ct. Eep. 296, the court say: 

"Prier to the adoption of the fourteenth amendment, state enactments regu- 
lating or prohibiting the traffic in intoxicating liquors raised no question 
under the constitution of the United States. Sach législation was left to the 
discrétion of the respective states, subject to no other limitations than those 
imposed by their owu constitutions, or by the gênerai principles supposed to 
limit ail législative power. Bartemeyer v. lowa, 18 Wall. 129. 

Eeferring to the contention that the right to seU intoxicating 
liquors was secured by the fourteenth amendment, that case says: 

"So far as such a right exists, it ia not one of tho rlghts growlDjg; out of 
cttiaeaship of the United States." 
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In Béer Co. v. Massachusetts, 97 U. S. 25, ît was said t^t as a meaa- 
ureot police régulation, looking to the préservation ol public morals, 
a state lawr prohibiting tiie pianufacture and sale of intoxicating 
liquors is not répugnant to any clause of the constitution of the 
United States. And in Foster v. Kansas, 112 U. S. 201, 5 Sup. Ot. 
Eep. Ô7, it is declared to be no longer an open question. Ail thèse 
cases are quoted and reaffirmed in the case of Mugler v. Kansas. 
The rubric of that case is as follows: 

"State législation which proUblts the manufacture of splrituous, malt, 
vlnous, fermeiited, or other intoxicating liquors wlthln the limits of the state, 
to be there sold or bartered for gênerai use as a beverage, does not necessarily 
Infringe any right, privilège, or immunity secured by the constitution of the 
United States, or by the amendments thereto. The prohibition by the state 
of Kansas, In its constitution and laws, of tlie manufacture or sale wlthln 
the limita of the state of Intoxicating liquors for gênerai use there as a bever- 
age, is falrly adapted to the end of protectlng the communlty against the evUs 
whlch resuit from excessive use of ardent splrits, and is not subject to the 
objection that, under the guise of police régulations, the state is alming to de- 
prive the citizen of hls constltutlonal rights. Lawful state législation, in the 
exercise of the poUce powers of the state, to prohiblt the manufacture and 
sale wlthftn the state of splrituous, malt, vinous, fermented, or other intoxicat- 
ing liquors, to be used as & beverage, may be enf orced against persons who at 
the time happen to own property -v, hose chlef value consists In Its fltness for 
such manufacturing purptrses, wlthout compensatlng them for the diminution 
In Its value resulting from such prohibltory enactments." 

The fonrteenth amendment is not designed to interfère with th^ 
power of the state, sometimes termed its "police power," to prescribe 
régulations to promote health, peace, morals, éducation, and good 
order of the people. Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 
Eep. 357. Now, every greater includes the less. If the manu- 
facture and sale can be entirely prohibited, they can be prohibited 
unless certain rules are complied with. 

Another objection to the act is that it is répugnant to the third 
clause of section 8, art. 1, of th.e constitution of the United States, 
giving congress the power to regulate commerce with foreign na- 
tions. We hâve seen, however, that by the act of 1890 congress 
has expressly recognized and affirmed the right of the states to pass 
an act like this; and this act of congress, tberefore, is a régulation 
by it of commerce. 

The last objection, because of repugnancy to the constitution 
of the United States, is that the act is in violation of the fifth 
amendment, which forbids the taldng of property without due 
process of law, and the taktng of private property for public use 
without just compensation. With regard to this last objection, 
it is disposed Of by two cases from the suprême court. In Trans- 
portation Co. V. Chicago, 99 U. S. 635 : 

"Acts done In the proper exercise )f govemmental powers, and not directly 
encroachlng on private property, although their conséquences may impair its 
use, do not eotitle the owner of such property to compensation from the 
state or its agents, or glve hlm a right of action." 

And in Mugler v. Kansas, above quoted: 

"Liavyful sta,te législation, in the exercise of the police power of the state, 
to prohiblt me manufacture ànd sale wlthln th«< state of splrituous, malt, 
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vlnous, fermented, or other Intoxlcating llquors to be used as a beverage, 
may be enforoed against persons who at the tlme happen to own proiperty 
whose chlef value consists in Its fltness for such manufacturlng purposes, 
twithout compensating them for the diminution of Its value resultlng from such 
problbltory enactments. A prohibition upon the use of property for purpos^ 
declared to be injurions to the health, morals, or safety of the commuMty 
is not an appropriation of property for the public bent-flt, in the sensé in whlch 
the taking of property by the exercise of eminent domain is such taJdng or 
appropriation." 

Is it without due process of law? Every section of thîs act, 
in which penalties are imposed, provides for a judicial examination 
and coDTiction in a court of justice. "Law, in its regular course 
of administration through courts of justice, is due process, and, 
when secured by the law of the state, tne constitutional réquisi- 
tion is satisfled. Due process is so secured by laws operating on 
ail alike, and not subjecting the individual to the arbitrary, exer- 
cise of the powers of the govemment, unrestrained by the estab- 
lished principles of private right and distributive justice." Cald- 
weU V, Texas, 137 U. S. 692, 11 Sup. Ct. Eep. 224. See, also, 
Freeland v. Williams, 131 U. S. 406, 9 Sup. Ct. Eep. 763. Even the 
destruction of property in the exercise of the police power of a 
state, when such property is used in yiolation of law, in maintain- 
ing a public nuisance, is not taking of property for public use, 
and does not deprive the owner of it without due process of law. 
Mugler V. Kansas, 123 U. S. 623, 8 Sup. Ct. Rep. 273. 

The complainants object to the act: Because it violâtes the con- 
stitution of the state of South Carolina, (section 21, art. 1,) which 
forbids any ex post facto law, or law impairing the obligation of 
contracts. This has been disposed of. Because it is répugnant 
to sections 21 and 20 of the constitution of South Carolina. Section 
20, art. 2, requires that every act or resolution shall relate to but 
one subject, and that shall be expressed in its title. The title of 
the act is, "To prohibit the manufacture and sale of intoxicating 
llquors as a beverage within this state, except as herein provided." 
I hâve read the act through carefully, and cannot see how this objec- 
tion can prevail. See San Antonio v. Mehaffy, 96 U. S. 312 ; Wood- 
son V. Murdock, 22 Wall. 351. Eegulating a thing is the prohibition 
of it, except in accordance with certain raies. This act prohlblts 
the sale and manufacture of intoxicating llquors except under 
certain régulations therein provided- 

The twenty-first section and the eighteenth wiU be considered 
together. They both go to this point The house of représenta- 
tives had duly passed a bill on the subject of the sale of intoxi- 
cating liquors, and had sent it to the senate. The senate amend- 
ed this bill by striking out ail after the enacting words, and by 
substituting the contents of this act. When the bill so amended 
went into the house, it concurred in the amendment, but did not 
read it three times on three several days. It is a settled princi- 
ple of parliamentary law in this state that, so long as the enacting 
words remain in a bill, it can be amiended to any extent, eisen 
by striking out ail after the enacting words, and by inserting other 
words as a substitute.> The constitutioh does not require every word 
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iBr an act to hâve received three readings on three several days 
If it did, no important bill ever became or can become a law. Very 
few important bills are not amended on their second reading, 
and such. amendments, wlien adopted, are not read three times on 
three several days. Sometimes, in the house, by unanimous con- 
sent, and in the senate, upon notice, bills are amended on the 
third reading. Nothing is more common than to amend by striking 
ont one section and by inserting another, or by striking ont several 
sections and by inserting one ox several; and if it be compétent 
to amend by striking ont and inserting one, two, three, four 
sections, clearly it is compétent to strike ont ail the sections, and 
to insert others, in pari materia. Striking ont aU after the en- 
acting words, and inserting, is nothing but an amendment, and 
is govemed by the same niles as other amendments. I do not 
see a.ny repugnancy of this act with the constitution of the state 
of South Carolina. 

Even if, upon close examiuation, it should be discovered that 
one section, the twenty-fif th, is in conflict with the Interstate com- 
merce law, aiid on this point no opinion is expressed, still this 
would not affect the other sections of the act, and its main scope 
and purpospi — ^the suppression of sales of intoxicating liquors ex- 
cept by and through the agency of the state. Hills v. Bank, 105 U. 
S. 319. And it is clear that the rule asked for could not be granted. 

It is urged in behalf of thèse complainants that they are Ital- 
ian subjects, and are protected by the treaty stipulations between 
Italy and the United States. The language of the treaty on this 
point is as follows : 

"Art. 2. The dtlzens of each of the hlgh eontractlng parties shall hav» 
liberty to trayel lu the States and temtoriea of the other; to carry on trade, 
Wholesale and retail; to hlre and occupy houses and warehoBses; to employ 
agents of thelr cholce; and generally to do anythlng incident to or necessary 
for trade, upon the same terms as the natives of the coùntry, snbmitting 
themselves to the laws there establlshed. 

"Art. 3. The cltlzens of each of the high eontractlng parties shall receiva 
in the States and terrltorles of the other the inost constant protection and 
security for their persons and property, and shall enjoy In this respect the 
saine rights and privilèges as are or shall be granted to the natives, on their 
submltting themselves to the conditions Imposed upon the natives." 

Under thèse articles the complainants hâve the same rights as 
citizens of the United States. It would be absurd to say that they 
had greater rights. We hâve seen that the right to sell intoxi- 
cating liquors is not a right inhérent in a citizen, and is not one 
of the privilèges of American citizenship; that it is not within the 
protection of the fourteenth amendment; that it is within the po- 
lice power. The police power is a right reserved by the states, 
and has not been delegated to the gênerai govemment. In its 
lawful exercise, the states are absolutely sovereign. Such exer- 
cise cannot be affected by any treaty stipulations. "Salus populi 
suprema lex." 

There are other and much more grave questions in this case, affect- 
ing the jurisdiction of this court. The conclusions reached render 
the discussion pf them a,t this time unnecessary. It is best to corne 
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at once to a final decree. Let one be entered, refusing the rule, 
and dismissing the bill for want of equity. 

NOTE. 

An Act to Prohibit the Manufacture and Sale of Ii^toxicatlng Liquors as a 
Beyerage Within thls State, Except as Herein Permitted. 

Section 1. Be it enacted by the senate and house of représentatives of the 
State ôf South Carollna, now met and sltting in gênerai assembly and by the 
authority of the same, that on and after the flrst day of July, A. D. 1893, the 
manufacture, sale, barter, or exchange, or the keeping or offerlng for sale, 
barter, trade, or exchange, within thls state, of any splrltuous, malt, vlnous, 
f emiented, or other intoxicating liquors, or any compound or mixtures thereof, 
by whatever name called, whlch wiU produce Intoxication, by any person, 
business firm, corporation, or association, sball be regulated and conducted 
as provided In thls act. 

Sec. 2. The governor shall, within thirty days from the approval of thls 
act, appoint a commissioner, and ail subséquent appointments, whlch appolnt- 
ments shàll be submitted to the senate at its next session for its approval, be- 
lieved by him to be an abstalner from Intoxicants, who shall, under such mies 
and regiiltttlons as may be made by the state board of eontrol, purchase ail 
intoxicating liquors for lawful sale in thls state, giving préférence to manu- 
facturers and brewers doing business In thls state, and fumlsh the same to 
such persons as may be designated as dispensers thereof, to be sold as here- 
after prescribed In thls act. Said commissioner shaU réside and hâve hls place 
of business In the city of Oolumbla, in thls state, and hold his office two years 
from appointment, and untll another is appointed In his stead, subject to re- 
moval for cause by the state board of control. He shall qualify and be com- 
missloned the same as other offlcers, and receive an annual salary of $1,800, 
payable at the same tlme and in the same manner as Is provided for the pay- 
ment of salaries of state offlcers. He shall ba aUowed a bookkeeper, who 
shallbepaldin the same manner a salary of $1,200, and such other assistants 
as. In the opinion of the board of control, may be deemed necessary. He shall 
not sell to the county dispensers any Intoxicating or fermented liquors except 
such as hâve been tested by the chemist of the South Carollna Collège and 
declared to be pure and unadulterated: provided, that said state board of con- 
trol shall hâve authority to appoint such assistants as they may flnd necessary 
to assist the chemist of the South Carollna Collège in making the analysls re- 
qulred by thls act, and the said state board of control may fix such reasonable 
compensation, If any, as they may deem proper for the services rendered by 
such chemists or such assistants. The state commissioner shall not receive 
from said county dispensers for such liquors sold to them more than 50 per 
cent, above the net cost thereof, and ail amounts so received by him from 
said sales shall be by him pald over to the treasurer of the state monthly, 
under such raies as may be made by the state board of control to insure the 
falthful retum of the same; and the state treasurer shaU keep a separate 
account wlth said fund, from whlch the commissioner shall draw, from tlme 
to tlme, upon warrants duly approved by the said board, the amoimts nec- 
essai-y to pay the expenses incurred in couducting the bitslness of said agency. 
Ail rules and régulations gcverning Ihe said commissioner in the purchase of 
Intoxicating liquors, or in ihe performance of any of the dutles of his office, 
wliere the same are not provided for by law, shaU be prescribed by a state 
board of control, composed of the governor, the comptroUer gênerai, and the 
attorney gênerai. He shaU, before rnterlng upon the duties of his office, 
exécute a bond lo the state treasurer, wlth sufficient siu:eties, to be approved 
by the attorney gênerai, in the pénal sum of $10,000 for the falthful per- 
formance of the dutles of his office. In ail purchases or sales of intoxicating 
liquors marte by said commissioner, as contemplated in thls act, the commis- 
sioner shall cause a certificate to be attached to each and every package con- 
talnlng said liquors, when the same is shipped to him from the place of pur- 
chase, or by him to the county dispensers, certifled by his offldal signature» 
and seal, whlch certificate shall state that the liquors contained in said package 
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liavB been purchased by hlm for sale wlthin the state of Soutli OaroUna, or 
to bc BiUlpped out of the state, imder ihe laws of said state; and without such 
«ertiflcate any package coutainlng liquors whlch sliall be brought into tlie 
state, or shlpped out of the state, or shipped from place to place wlthin the 
state by any railroad, express company, or other common carrier, shall be re- 
garded as intended for unlà-wful sale, and, npon conviction théreof, such com- 
mon carrier shall be liable in a penalty of $500 for each offense, to be re- 
«Qvered against sald common carrier in any court of compétent jurisdiction 
by complaint proceedlngs to be Instltuted by the sollcltor for any circuit wlth 
whom évidence of the violation may be lodged by any citizen havlng knowl- 
edge or Information of tlie violation; and any person knowingly attachlng or 
using; such certlfleate wlthout the anthority of the commissioner, or ajay 
counterfeit certlficate, for the purpose of securing the transportation of any 
intoxlcatlng liquors Into, out of, or wlthin thls state. In violation of law, shall, 
upon conviction thereof , be punished by a fine of not less thàn $500, and im- 
prisonment in the penitentiary for not less than one year, for each offense. 
Sald commissioner shall makc a printed quarteriy statement imder oath, 
commesKAag August 1, 1893, of ail liquors sold by him, enumerating the dif- 
férent Mnds and quantity of each kind, the price paid and the terms of pay- 
ment, and to whom sold; also the names of the parties from whom the liquor 
was purchased, and their place of business and date of purchase,— whlch state- 
ment shall be dled wlth the state board of control: provlded, this section shaU 
not apply to malt liquors shlpped in cases or bottles thereof shlpped In 
barrels. 

Sec. 8. The state commissionera shall, before shipplng any liquor to county 
dispensera, causse the same to be put into packages of not less than one hatf 
pint, nor more than flve gallons, and securely seal the same; and It shall be 
unlawful for the county dispenser to break any such packages or open the 
same for any reason whatever. He shall sell by the package only, and the 
purchaser shall not open the same on the promises. i 

Sec. 4. It shall be the dtity of the state board of control to appoint a county 
board of control, composed of three persons belleved by said board not to be 
addicted to the use of intoxlcatlng liquors, who shall hold their office for a 
term of two years, and untll their successors are appolnted. Sald county 
board of control shall be subject to removal for cause by the state board of 
control. Sald county board shall make such rules as wlll be conduclve to the 
best management of the sale of intoxlcatlng liquors In their; respective coun- 
tles: provided, ail such rules shall be submitted to the state board and 
approved by them before adoption. Said county board of control shall quai- 
t^ and be commlssioned the same as other offlcers wlthout fées therefor. 

Sec. 5. If any county dispenser, or liis clerk, shall purchase any intoxlcatlng 
liquors from any other person or persons exeept the state commissioner, or 
If he or they, or any person or persons in his or their employ, or by his or 
their direction, shall sell or offer for sale any liquors other than such as hâve 
been purchased from the state commissioner, or shall adulterate or cause to 
be adultéra ted any Intoxlcatlng, spirituous, or malt liquors whlch he or they 
may keep for sale under thls act, by mtxlng with the same any coloring 
matter or any drug or ingrédient whatever, or shall mlx the same wlth other 
liquors of différent kind or quahty, or wlth water, or shall seU or expose for 
sale such liquors so adulterated, knowing it to be such, he or they shall be 
guilty of a mlsdemeanor, and be flned in a sum of not less than two hundred 
dollars, or Imprisoned in the county .1all for not less than six mouths. 

Sec. 6. That on and after the flrst day of July, 1893, no person, flrm, asso- 
ciation, or corporation shall manufacture for sale, sell, or keep for sale, ex- 
change, barter, or dispense, any intoxlcatlng liquors for any purpose whatever 
otherwlse than as provlded in thls act. County dispensers, as herein pro- 
vlded, shaU alone be authorlzed to seU and dispense intoxlcaUng Uquors, and 
ail permits must be procured, as hereinaf ter provided, from the coimty board 
of control: provided, that no license for the sale of spirituous liquors now 
authorized to be granted by municipal authoritles shaU be of any force or 
effect after the 30th day of June, 1893, but licenses may be issued or extended 
to sald 30th day of June, 1893, upon payment of one half of the aimuaJ Ucense 
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required by the mviulcipal and county authoritles In dties or towns, where such 
llcenses are or may be authorized to be Issued: provlded, further, that manu- 
facturersof dlstilled, malt, or vinous llquors who are now doing business in the 
State shall be allowed to sell to no person in thls state except to tlie state com- 
missloner and to parties ontside of the state. Bvery package, barrel, or bottle 
of such lîquors shipped beyond the limits of this state shall hâve thereon the 
certificate of the state commissioner allowing same, and otherwise It shall 
be liable to confiscation, and the railroad carryhig it shall be punished as in 
section 2: and provlded, that any peison shall hâve the right to make wine 
for his or her own use from grapes or other fruit 

Sec. 7. Applications for position of county dispensers shall be by pétitions 
sijîncd and sworn to by the appllcant, and flled with the county board ot 
control at least ten days before the meeting at which the application is to bo 
considered, which pétition shall state the applicant's name, place of résidence, 
in what business engaged, and in what business he has been engaged two 
years previous to flling pétition; that he is a citizen of the United States and 
of South Carolina; that he has never been adjudged gullty of vlolating the 
law relatlng to intoxlcattng liquors, and is not a licensed druggist, a keeper of 
a hôtel, eating house, saloon, restaurant, or place of public amusement; and 
that he is not addicted to the use of Intoxicating liquors as a beverage. Thls 
permit or renewal thereof shall issue only on condition that the appllcant shall 
exécute to the county treasurer a bond in the pénal sum of three thousand 
dollars, With good and sufficient sureties, conditioned that he wlll well and 
truly obey the laws of the state of South Carolina now or hereafter in force 
in relation to the sale of Intoxicating llquors; tiiat he will pay ail fines, penal- 
ties, damages, and costs that may be assessed or recovered agatnst him for vio- 
lation of such laws during the term for which permit or renewal is granted, 
and will not sell intoxicating llquors tmder his permit at a charge exceeding 
fifty por cent, above the cost thereof. Said bond shall be for the use of the 
counly or any person or persons who may be damaged or injured by reason of 
any violation on the part of the. obliger of the law relating to intoxicating 
liquors purchased or sold during the term for which sald permit or the renewal 
thereof is granted. The sald bond shall be deposited with the county treas- 
urer, and suit thereon shall be brought at any time by the solicitor or any 
person for whose beneflt the same is given; and in case the conditions thereof, 
or any of them, shall be violated, tha principal and sureties thereon shall also 
be jotntly and severally liable for ail civil damages, costs, and judgments that 
may be obtained against the principal In any civil action brought by wife, 
child, parent, guardian, employer, or other per-son, under the provision of the 
law. AU other moneys colleeted for breuchea of such bond shall go Into tho 
county treasury. Said bond shall be approved by the county board of control 
under the rules and laws applicable to the approval of officiai bonds. 

Sec. & There may beone county dispenser appointed for each county, whose 
place of business shall be at the coimty seaKof said county, except the city of 
Oharleston, for the county of Oharleston, where there may be ten dispensers, 
and except for the city of Columbla, for the county of JRichland, where there 
may be three dispensers appointed, whose place of business shall be located 
in such sections of said citles as wUl be most convenient for the accommoda- 
tion of résidents thereof. At least ten days before the first day of the meeting 
at which the applications for the position of county dispenser are considered, 
the appllcant shall file with the county board of control, and a copy thereof 
with the clerk of court. In support of the application, such a pétition as is pro- 
vlded for in section 7, signed by a majority of the freehold voters of the In- 
corporated town or city in which the permit is to be used, and each person 
aforesaid shall sign said pétition by his own trae name and signature, and 
state that each, before slgning, has read sald pétition, and imderstands the con- 
tents and meanlng thereof, and is well and personally acquainted with the 
appllcant: provlded, that, in the judgment of the county board of control, 
other dlspensaries may be established In other towns in any county. 

Sec. 9. If the application for the position of county dispenser be granted, it 
shall not issue imtil the appllcant shall make and subscribe on oath before the 
clerk of the county board of contrçl, which shall be indorsed upon the bond, to 
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thô etteèt ana ténor foUowlng: "I, , do solemnly swear (or afflrm) that 

I wlll well and truly perform ail Sixd. slngular the conditions of the wlthin 
bond, and keep and perform tlie trust conflded In me to purchase, keep, and 
sell intoXlcating liquors. I will not sell, give, or fumish to any person any 
intoxicatlng liquors otlierwlse than is provided by law; ônd especiaUy I will 
not sell or fumish intoxicatlng liquors to any person wlio is not known to me 
pelrsonally or duly Identlfied, nor to any minor, intoxicated person, or persons 
who are In the habit of becoming Intoxicated; and I will mate true, full, 
and accurate retums to the county boardof control the flrst Monday of each 
month of aU certificates and requests made to or received by me as requlred 
by law during the precedlng month; and such retums shaU show every sale 
and delivery of such liquors made by or for me during the month embraced 
thèreln, and the true signature to every request received and granted; and 
such retums shall show ail the intoxicatlng liquors sold or delivered to any 
and every person as returned." Upon taking sald oath and flling bond as here- 
inbefore provided, the countj' board of control shall Issue to Mm a permit 
authorizlng him to keep and sell intoxicatlng liquors, as In this act provided; 
and évery permit so granted shaU speclfy the building, givlng street and 
number, or location, in which intoxicatlng liquors may be sold by vlrtue of the 
same, and the leugth of time in which the same shall be in force, which in no 
case shall exceed twelve months. Permlts granted under thIs act shall be 
deemed trusts reposed In the récipients thereof, not as a matter of right, but 
of confidence, and may be revoked upon sufficient showlng by order of the 
county board of control; and upon the removal of any county dispenser, or 
upon demand of the county board of control, he shaU immedlately tum over 
to tlie sald county board of control ail liquors and other property in hls pos- 
session belonging to the state or county. Sald county board of control shall 
be charged with the duty of prosecuting the county dispenser or any of Us 
employés who may vlolate any of the provisions of this act. 

Sec. 10. The county board of control shall use as their office the oflace of 
the county commlssioners of thelr respective countles, and the clerk of the 
board of county commlssioners shall serve as their clerk. They shall pré- 
serve, as part of the records and files of their ofliee, ail pétitions, bonds, and 
other papers pertainlng to the granting or revocation of permits, and keep 
sultable books in which bonds and permits shaU be recorded. The books 
shall be fumished by the coimty like other public records. The county 
board of control shall deslgnate or provide a sultable place in which to sell 
the liquors, and shall fumish or grant permlts to purdiase from the state 
commlssioners such liquors as shall be necessary. The members of the 
coxihty board of control shall meet once a month, or oftener on the call of 
the chairman, and for their service they shall each receive a per diem of ?2, 
and 5 cents mileage each way, and their clerk shall reçoive $2 per day for 
the days actually employed as such, but they shaU not reçoive compensa- 
tion for more than thlrty days in any one year. They shall, upon the ap- 
proval of the state board of control, employ such assistants for the county 
dispenser as may be necessary. The county dispenser and hls associâtes 
shall receive such compensation as the state board of control may détermine. 
Ail profits, after paying ail expenses of the county dlspensary, shall be pald 
one half to the county treasuiy, and one half to the mimiclpal corporation 
in which It may be located; such settiements to be made monthly. 

Sec. 11. Before selllng or delivering any Intoxicating liquors to any per- 
son, a request must be presented to the county dispenser, printed or written 
in Ink, dated of the true date, statlng the âge and résidence of the signer, 
for whom and whose use the llquor is requlred, the quantity and kind re- 
quested, and hls or her true name and résidence, and, where numbered, by 
Street and number, if in a city, and the request shall be signed by the appU- 
cant in hls own true name and signature, attested by the county dispenser 
or hls clerk who recelves and files the request, in his own true name and 
signature, and In his own handwriting. But the request shall be refused if 
the county dispenser ûUing it personally knows the person applying is a 
mlnor, that he is intoxicated, or that he Is In the habit of uslng uitoxlcating 
Uqnots to an excess; or, if the appllcant is not so personally known to sald 
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couaty dispenser before filllng sald order or deliverlng sald liquor, he shall 
require Identification, and thé statement of a reliable and trustworthy per- 
son of good cliaraeter and habits, known personally to him, that the appU- 
cant is not a mlnor, and Is not in the habit of using Intoxicating Uquora to 
an excess. 

Sec. 12. RequeSts for the purchase of liquor shall be made upon blanks 
fumished by the county audltor, in packages of one hundred each, to the 
county dispensera, from time to time, as the same shall be needed, and shall 
bo numbered consecutlvely by the auditor. The blanks aforesaid shall be 
fumished to the county audltor by the state board of control in uniform 
books like bank checks, and the date of delivery shall be indorsed by the 
county auditor on each book, and receipt taken therefor and preserved in 
his office. The county dispenser shall préserve the application In the origi- 
nal f orm and book, except the fiUing of the blanks therein, untll retumed to 
the county auditor. When retum thereof is made, the county auditor shall 
indorse thereon the date of retum, and file and préserve the same, to be 
used in the quarterly settlements between the county dispenser and the 
county treasurer. AU unused or mutllated blanks shall be retumed or ac- 
counted for before other blanks are issued to such county dispensers. 

Sec. 13. On or before the tenth day of each month, each county dispenser 
shall màke full retums to the county auditor of ail requests filled by him 
and his clerks durlng the preceding month upon blanks to be fumished by 
the state board of control for the purpose, and accompany the same with 
an oath, duly taken and subscribed before the county auditor or a notary pub- 
lic, which shall be in the foUowing form, to wit: I, , being duly swom, 

state on oath that the requests for liquors herewlth returned are aU that 
were received and filled at my place of .business under my permit during 

the month , 18—; that I hâve carefully preserved the same, and that 

they were filled up, signed, and attested at the date shown thereon, as pro- 
vided by law; that said requests were filled by delivering the quantity and 
kind of liquors required; and that no liquors hâve been sold or dispensed 
under my permit during said month except as shown by the requests herewlth 
retumed; and that I hâve faithfuUy observed and complied with the provi- 
sions of my bond and oath taken by me, thereon Indorsed, and with ail the 
laws relating to my duties in the premises. 

Sec. 14. TJpcn fallure of any county dispenser to make the retums to the 
auditor as herein required, it shall be the duty of said auditor to report such 
failure to the county board of control, and the said coimty board of con- 
trol shall Immedlately summon said dellnquent county dispenser to appear 
before them and show cause why his permit should not be revoked; 
and, if the cause shall not be shown to the satisfaction of the county board 
of control, they shall immedlately annul said permit and glve public notice 
thereof; and the soliciter shall proceed to enforce the penaltles prescrlbed 
In thls act for such violation against said county dispenser at the next suc- 
ceeding term of court of the county in which such permit is held, and any 
county dispenser who shall sell or dispense any Intoxicating lîquors after his 
permit shall hâve been revoked shall, upon conviction thereof, be flned not 
less than $500, and be imprisoned In the county jail for six months. 

Sec. 15. Every coimty dispenser shall keep a strict account of ail liquors 
received by him from tlie state commissioner, in a book kept for that pur- 
pose, which shall be subject at ail times to the inspection of tîie circuit soUc- 
itor, any peace oiBcer, or grand juror of the county, or of any citizen, and 
such book shall show the amount and kind of liquors procured, the date of 
receipt and amount sold, the amount on hand of each kind for each month. 
Such book shall be produced by the party keeplng the same, to be used as 
évidence on trial of any prosecution against him, on notice duly served that 
the same will be required as évidence. 

Sec. 16. The payment of the United States spécial tax as a Uquor seller, 
or notice bt any kind in any place of resort or in any store or shop, indicat- 
Ing that intoxicating liquors are there sold, kept, or given away, shall bo 
iheld to be prima facie évidence that the person or persons paylng said tax, 
and the parties displaying such notices, are sellers of intoxicating liquors; 
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an4 unless sald person or parties are selllng ïmder permit, as prescrlbed by 
tus act, they shall be punlshed as provlded for by tbis act 

Sec. 17. Llcensed drugglsts conducting drug stores, and not holding per^ 
mits, and manufactiirers of proprietary medlcines, are hereby authorlzed to 
purchase of county dispensera of the countles of thelr résidence Intoxicat- 
Ing liqnors (not Inclndlng malt) for the pnrpose of compoundlng medlcines, 
tinctures, and extracts that cannot be used as a beverage. Such permit 
holders Shall not charge such llcensed drugglsts over 10 per cent, net profits 
for liquors so sold. Such purchaser shall keep a record of the uses to whlch 
the same are devoted, givlng the kind and quantltyso used; and on or before 
the tenth of each calendiar month they shall make and flle wlth the county 
auditor, and wlth the coimty board of control, swom reports of the preced- 
Ing càiendar month, giving a full and true statement of the quantlty and 
kinds of such Uquors purchased and used, the uses to whlch the same hâve 
been devoted, and givlng the names of county dispenser from whom the 
same was purchased, and the dates and quantities so purchased, together 
wlth an Involce of each klnd stlll in stock and kept for such compoimdings. 
If sald llcËnsed drugglst sell, barter, glve away, or exchange, or In any man- 
ner dispose of, sald liquors, or use the same for any purpose other than au- 
thorlzed In thls section, he shall, upon conviction before any court of gên- 
erai sessions, forfelt his license, and be llable to ail penaWes, proseoutlons, and 
proceedlngs at law and ta equity, provlded agalnst persons seUIng without 
permit, and, upon such conviction, the clerk of court shall, wlthln ten days 
after suph Judgment or order, transmit to the board of pharmaceutlcal examln- 
ers the certified record thereof, upon reoeipt of whlch the sald board shall 
strlke the name of the sald drugglst from the llst of pharmaclsts, and cancel 
his certmçate: provlded, that nothlng hereln contalned shall be construed to 
authorlze the manufacture or sale of any préparation or compoimd, under 
any name, form, or devlce, whlch may be used as a beverage whlch Is Intox- 
Icatlng to Its character. 

Sec. 18. That the sum of flfty thousand dollars, If so much be necessary, 
Is hereby approprlated for the purpose of pmchaslng and of supplylng liq- 
uors to be dlstributed to county dispensera under the provisions of this 
act, to be expended by the state treasurer, upon the réquisition of the state 
commlssloner, wlth the approval of the state board of control: provlded, 
that the amounts advanced to each county dispenser shall be consldered 
loans, to be refunded ont of the profits derlved from the sales ot liquors by 
the county dispenser thereln. 

Sec. 19. If any person shall make any false or flctltious signature, or sign 
any naine other than his or her own, to any paper required to be signed by 
thls act, without being authorlzed so to do, or make any false statement la 
any pappr, request, or appUcatlon signed to procure liquors under this act, 
the person so offending shall be guilty of a misdemeanor, and, upon convic- 
tion therofor, shall be punlshed by a fine of not less than one himdred dollars, 
nor more than flve hundred dollars, and costs of prosecution, or be Imprisoned 
not less than tlplrty days, nor more than six months. 

Sec 20. If any county dispenser or his clerk shall make false oath touchlng 
any mattor requii'ed to be swom to imder the provisions of thls act, the per- 
son so offending shall, upon conviction therefor, be punlshed as provlded by 
law for perjnry. If any county dispenser, under the law, shaU purchase or 
procure any Intoxicatlng liquors from other person than the state commls- 
sloner, or make .iny false retum to the county auditor, or uâe any request 
l'or liquors for more than one sale, in any such c.nse he shall be deemed guUty 
of a misdemeanor, and, upon conviction, punlshed by a fine of not less than 
$100, nor mtire than $500, and Imprlsonment In the county jall for net less thail 
nlnety days, nor more than one year, for each offense. 

Sec. 21. Every person who shall, dlrectly or indlrectly, keep or malntata. 
by hlmself or by assoclating or combinlng wlth others, or who shall ta any 
manner aid, asslst, or abet ta keeping or matatainlng, any club room or other 
place ta Whlch any tatoxlcating liquors are recelved or keï)t for the purpose 
of barter or sale as a beverage, or for distribution or division among th», 
members of any club or association by any moans whatever, and evéry per- 
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son who shall barter, sell, or asslst or abet another hi bartering or selllng, 
any intoxicatlng liquors 80 recelved or kept, shall be deemed guilty of a 
mlsdemeanor, and, upon conviction tliereof, be punished by a fine of not 
less than one hundred dollars, nor more than flve hundred dollars, and by 
imprlsonment in the county jall not less than nlnety days, nor more tban one 
year. 

Sea 22. AU places where Intoxlcating Uquors are sold, bartered, or glven 
away in violation of thls act, or wbere persons are permltted to resort for 
the purpose of drlnking Intoxlcating liquors as a beverage, or where intox- 
lcating liquors are kept for sale, barter, or delivery in violation of this act, 
are hereby declared to be common nuisances; and if the existence of such 
nuisance be establlshed, either In a crimlnal or équitable action, upon the 
judgment of a court, or judge having jurisdiction, flnding such place to be 
a nuisance, the sheriff, hia deputy, or any constable of the proper county or 
dty where the same is located, shall be directed to shut up and abate such 
place by taklng possession thereof, if he bas not already done so, under the 
provision of thls act, and by taklng possession of ail such intoxlcating 
liquors. found thereîn, together with ail signs, screens, bars, bottles, glasees, 
and other property nsed In keeplng and maintalning such nuisance; and such 
Personal property so taken possession of shall, after judgment against sald 
défendant, be forthwlth confiscated to the state, and the ovnier or keeper 
thereof shall, upon conviction, be adjudged guUty of maintalning a com- 
mon nuisance, and shall, for the flrst offense, be punished by a flne of not 
less than $100, nor more than $1,000, or by imprlsonment In the county jall of 
not less than ninety days, nor more than one year, and for each successive 
offense be pimlshed by imprlsonment in the penltentlaxy for a perlod not 
exceeding two years nor less than one year. 

Sec. 23. The attomey gênerai, or hls assistant, the circuit sollcltor, or any 
citizen of the county where such nuisance exists, or Is kept or malntalned, 
may malntain an action in the name of the state to abate and perpetually 
enjoln the same. The Injunction shall be granted at the commencement of the 
action in the usu.al manuer of grantiug injunctions, except that the affldavlt 
or complaint, or both, may be made by the attomey gênerai, hls assistant, 
or the soliciter of the circuit, upon information or belief, and no bond shall 
be required; and if an affldavlt shall be presented to the court or judge, 
statlng or Show^ing that intoxlcating liquors, particularly describing the same, 
are kept for sale, or are sold, bartered, or given away, on the premises, par- 
ticularly describing the same, where snch nuisance is located contrary to law, 
the court or judge shall, at the tlmc of granting the Injunction, Issue hls 
orders commanding the offlcer servlng the wrlt of injunction, at the tlme of 
such service, dillgently to search the premises, and carefully to Invoice ail 
articles found therein, used in or about the carrying on of the unlawful busi- 
ness, for which scirch and invoicing sald offlcer shall receive the fées now 
allowed by law for serving an Injunction. If such offlcer, upon such search, 
shall flnd upon such premises any Intoxlcating liquor, or liquors of any kind, 
in quantlty going to show It was for purpose of sale or barter, he shall take 
the same Into hls custody, and tum over the same to the sheriff of the county, 
who shall securely hold the same to abide the final judgment of the court In 
the action, (the expenses for holding to be taxed as part of the costs of the 
action;) and such offlcer shall also take possession of ail personal property 
fonud on such premises, and tum over the same to the sheriff of the county, 
who shall hold the same until the final judgment In the case. The findtng of 
such Intoxlcating liquors on such premises, wlth satisfactory évidence that tho 
same were behig dlsposed of contrary to thls act, shall be prima f acie évidence 
of the nuisance complalned cf. Liquors selzed as hereinbefore provlded, and 
the vessels contalnlng thera, shall not be taken from the custody of the offlcer 
in possession of the same by any writ of replevhi or other process while the 
proceedings hereln provlded are pendlng; and final judgment In such pro- 
ceedlngs in favor of the plaintiff shall la ail cases be a bar to ail sults against 
such offlcer or officers for the recovery of any liquors selzed, or the value of 
the same, or for damages alleged to arlse by reason of the selzure and déten- 
tion thereof. Any person vlolatlng Ihe terms of any injunction granted in 
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such proceedings shall be pimlshed for contempt, (or the flrat offense, by a fine 
Qt not less than two hundred dollars, nor more than one thousand dollars, and 
by Imprlsonment in the county jall not less than ninety days, nor more than 
one year. In case judgment Is rendered in favor of plaintiff In any action 
brought under the provisions of this section, the court or judge rendering the 
same shall also render judgment for a reasoriable attomey's fee in such action 
In favor of the plaIntifC, and agalnst the défendants thereln, whlch attomey's 
fee shall be taxed and collccted as the other costs thereln, and, when coUected, 
pald to the attomey or attomeys of the plaintif!' therein: provided, if such 
attomey be the state's attorney or soliciter, such attomey's fee shall be paid 
Into the county treasnry. In contempt proceedings arislng out of the violations 
of any injunctlon granted nnder the provisions of this act, the court, or, in 
vacation, the judge thereof, shall hâve the power to try summarily, and pun- 
Ish, the party or parties gullty, as requlred by law. The afiidavits upon whlch 
the attaehment for contempt issues shall make a prima faele case for the state. 
The accnsed may plead In the same manner as to an indictment, in so far as 
the same Is applicable. Evidence may be oral, or In the form of affldavlts, 
or both. The défendant may be required to make answers to interrogatives, 
either written or oral, as, in the discrétion of the court or judge, may seem 
proper. The défendant shall not necessaiily be discharged upon hls déniai 
of the facta stated in the movlng papers. The clerk of the court shall, upon 
the application of either party, issue sjibpoenas for witnesses, and, except 
as above set forth, the practice lu such contempt proceeding shaU eonform as 
nearly as may to the practice in the court of common pleas. 
-Sec. 24. It sh.all be the duty of sheriffs, deputy sherifCs, and constables 
liaving notice of the violation of any of the provisions of this act to notify 
the circuit solicitor of the fact of such violation, and to fumish him tho 
names of any witnesses withln their knowledge, by whom such violation can 
be proven, If any such offlcer shall wlllfully fail to comply wlth the pro- 
visions of this section, he shall, upon conviction, be flned in a sum not less than 
one hundred dollars, nor more than flve hundred dollars, and such convic- 
tion shall be a forfeiture of the office held by such person; and the court be- 
fore whoiu snch conviction is had shall, in addition to the Imposition of the 
fine aforesaid, order and adjudge tha forfeiture of his said office. 

Sec. 25. No person shall Imowingly bring into this state, or knoviringly 
transport from place to place within this state, by wagon, cart, or other 
vehicle, or by any other means or mode of can-iage, any Intoxlcating Uquors, 
with the Intent to sell the same In this state in violation of law, or with in- 
tent that the same shall be sold by any other person, or to ald any other 
person in such sale, under a penalty of $500 and costs for each offense, and 
la addition thereto shall be imprisonod la the county jail for one year. In 
default of pjiyment of said fine and costs, the party shaU sufCer an additional 
imprlsonment of one year. Any servant, agent, or employé of any railroad 
corporation, or of any express company, or of &ny persons, corporations, or 
associations dolng business In this state as common carriers, who shall re- 
move any intoxlcating liquors from any railroad car, vessel, or other vehicle 
of transportation, at any place other than the usual and established stations, 
wharv'^s, dépôts, or places of business of such common carriers within 
some incorporated city or tovm, whore there is a dispensary, or who shall 
aid in or consent to such removal, shaU be subject to a penalty of $50 and 
imprlsonment for thlrty days for every such offense: provided, that said 
penalty shall not apply to any llquor la transit, when changed from car to 
car to facUltate transportation. AU suoh liquor intended for unlawful sale 
la this state may be selzed In transit, and proceeded agalnst as If it were 
nnlawfully kept and deposlted la any place. And any steamboat, salltng 
vessel, railroad, express company, or other corporation, Imovrtngly trans- 
porting or bringlng such liquor into the state, shall be puiilshed upon convic- 
tion by a fine of flve himdred dollars and costs for each offense. Knowledge 
on the part of any authorized agent of such company shall be deemed 
knowledge of the company. 

Sec. 26. The governor shaU hâve authority to appoint one or more state 
constables, at a salaty of $2 per day and expenses when ou duty, to see tbat 
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thls act 18 enforced, the same to bo chargea to the expense acccunt of the 
State commlssloner. 

Sec. 27. No law now In effect, prohibltlng the sale of Intoxicating liquore 
In any ol the countles or towns of tliis state, is repealed by tliis act. 

Sec. 28. Ail acts or parts of acts inconslstent with thls act are hereby 
repealed. 

Approved December 24, 1892. 



WHITNEY T. PAIRBANKS et al. 
(Circuit Court, D. Vermont February 25, 1893.) 

1. CORPOBATIOHS — StOCKHOLDBBS — BUITS AGAIN8T QPFICERS FOR BbEACH 09 

Tbust. 

Stockholders cannot maintaln a bill on behalf of a company charging 
Its offlcers wlth misapplication and misappropriatlon of the funds of the 
company, and with violation of trust, unless the company has refused 
to bring such suit upon the express request of the stockholders. 

2. Samb— Nbcbssart Allégations. 

In such a suit by a stockholder a right of action In the company must 
be alleged, just as if the suit had been brought by the company. 

8. Samb— JoiNDBR of Causes dp Action. 

The plaintlff in such a suit cannot joln causes of action accrulng to Mm- 
self personally with causes of action belonglng to the company. 

4. Equitt Jdrisdiotion — Fbaud — Fédéral Courts. 

In the fédéral courts, where the distinction between sults at law and In 
eqiiity is strlctly maintalned, a bill whereby a purchaser of stock In a 
corporation seeks relief against hls vendor because of fraud in the trans- 
actions between them is demun-able when it faUs to show more than a 
right to pecuniary damages for alleged mlsrepresentations in respect to 
the stock. 

In Equity. Siiit by Edwin E. WMtney against Franklin Fair- 
banks and others. Heard on demiurer to the bill. Demurrer 
Bustained. 

Geo. E. Lawrence, for orator. 
Henry C. Ide, for demurrants. 

WHEELER, District Judge. According to the bUl the orator 
has 300 ont of 4,000 shares of the stock of the Standard Electric 
Company, acquired on représentation that it was fully paid up 
from the individual défendants, who hâve a majority of the whole, 
none of which is in fact paid up, and hâve managed the company 
for the beneflt of the E. & T. Fairbanks Company, in v^hich they are 
largely interested. The prayer is for payment of the stock; an 
accounting between the two companies, and détermination of the 
orator's claim for misrepresentation, misapplication of funds, and 
violation of trust; and the gênerai prayer. Ail the défendants but 
the electric company hâve demurred. The bill shows no cause of 
action in the orator's own right against the Fairbanks Company 
or against the individual défendants for the stock or breach of 
trust. Such claims belong wholly to the electric company, and the 
orator has no right to prosecute them unless that company has re- 
fused, on his express request, and by the refusai given him a cause 
of complaint against both. Hawes v. Oakland, 104 U. S. 450. In 
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fSQcha case the ninety-fourth equlty mie requirea allégation of own- 
ership of stock at tte proper time, of efforts to procure action by 
iM Company, with. particularity, and that the suit is not coUusive 
to çpnfer jurisdictipn on a fédéral court 104 U. S. ix. Thèse re- 
quirements are not met in this bilL Besides this, the bUl faUs to 
set forth with any certainty any cause of action or ground for 
relief in favor of the electric company in any of the respects sug- 
gested as grounds of claim, or tiiat for any cause the orator is 
unable to set forth the claims with sufflcient particularity; and 
no discovery, as sUch, for obtaining relief, is asked. The right of 
action in favor of the company needs to be as weU alleged in a suit 
by the stoçkholder as in a suit by the company, and the défend- 
ants are not bound to answer allégations conceming them 
unless they are properly set forth, or proper excuse for not set- 
ting them forth is given. Causes of complaint in favor of the or- 
ator individuaUy are différent In right from those in favor of the 
company, prosecuted by him as a stoçkholder, and cannot prop- 
erly be joined with them. Briggs v. Spaulding, 141 U. S. 132, 
11 Sup. et Bep. 924. The allégations in respect to individual re- 
lief do not suggest enough to give a right to a decree for setting 
aside the transaction by which the stock was acquired, and for a 
return of the considération, or to anything beyond pecuniary dam- 
ages for the alleged misrepresentation in respect to the stock. 
Taylor v. Ashton, 11 Mees. & W. 401. A suit for such purely pe- 
cuniary remedy cannot be maintained in such a case in equity in the 
fédéral courts, where the distinctions between suits at law and in 
equity are kept up very carefully. Buzard v. Houston, 119 U. S. 347, 
7 Sup, et. Bep. 249. In no aspect do the allégations of this bill 
appear to be sufScient Demurrer sustained. 



HOFMAN et al v. KBANB. 

(Circuit Court, W. D. Washington. March 8, 1893.) 

VœinJOB AND Vbndee — Cancellation ov Sale and Contktancb — Fkaudu- 

LBKT HEPÏtBSBNTATIONS. 

In au aqtlon by a vendee agalnst his vendor to cancel a sale and conrey- 
ance of 52% acres of land, It appeared that the tract was represented on a 
plat of a goYérpmeut survey as containing this quantlty; that plaintlBf ajifl 
defendaat insijected tlie land togetber, Vint were imable to locate fho 
boundailes, and neither of them knew the quantlty or extent of it; that 
a portion of the tract had been injured by avulsion; that they then 
estimated that the tract contalned 52 acres, and that 6 acres were practf- 
cally destroyed, and made a eorréspondlng déduction from the prlce of the 
whole tract It appeared, however, that the land had been so waahed 
away as to leave but 19V4 acres of tillable land. BeU, that as the parties 
had assumed that there was a déficit of an unlcnown quantity of tUlable 
land, aînd agi'ced iipon an abatement of price on that account, the alléga- 
tions of fraud were not sustained. 

In Equity. Bill by Frank 0. Hofman and Bertha C. Hofman 
against Thomas C. Keane to cancel a sale and conveyance of real 
estate on the ground of fraud on the part of the vendor in misrep- 
resenting the facts as to the quantity of land. Findings and decree 
for the défendant Bill dismissed. 
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Daniel C, Millett and Eeynolds & Stewart, for complainanta. 
Garvey & Smith and Thomas Carroll, for défendant. 

HAI^fFOBD, District Judge. The complainants charge the de- 
fendant with havlng committed a fraud upon them by falsely repre- 
senting the tract of land described in their bill of complaint as con- 
taining 52.25 acres, when in fact the quantity of land in said tract 
is but 19.5 acres, and thereby inducing them to purchase said tract 
for the price of |3,220, and on this ground pray for a rescission of 
the contract. TÏie answer dénies the charge of fraud, and makes 
an issue as to the quantity of land in the tract From the évidence 
I ûnd that upon the plat of the govemment survey the tract is shown 
as a lot containing 52.25 acres, situated between the main channel 
of the Oowlitz river and a branch of said river; the branch belng 
one of the boundaries. Since the govemment survey was made, 
the river and said branch hâve, by avulsion, united in a new channel 
eut through this tract, dividing it into two parts, and washing away 
a portion of the soil. The change made by the river has not re- 
duced the area to which the owner has title, but by the washing 
away of the soil the quantity of tUlable land has been diminished 
so that there remains but 19| acres of tiUable land. lîefore con- 
cluding negotiations for the sale the défendant conducted the plain- 
tif? Frank C. Hofman to the land for the purpose of viewing it. 
The loss of soil by the action of the river was then noticed by said 
plaintiff, as well as by the défendant, but neither of them knew the 
extent of it, or the quantity of land in the tract, and they were not 
able to locate ail of the boundaries. In their calculations the 
parties estimated the tract as 52 acres, and flxed |70 per acre as the 
price; and, instead of measuring the ground, they agreed to consider 
the loss by action of the river as being equal to the price of 6 acres, 
at said rate. Thus $3,220 became the agreed price for the whole 
tract. By his deed the défendant conveyed the entire tract to the 
plaintiffs. The parties havlng, in maMng their contract, assumed 
that there was a déficit of an unknown quantity of tillable land, 
and agreed upon an abatement of a specifled siun from the contract 
price to make good the loss, I hold that the allégations of fraud are 
not sustained. The complainants hâve received ail that they can 
justly claim, although it now appears that the bargain is not so 
advantageous to them as they supposed it to be at the time of mak- 
ing it. Decree dismissing the bifi, with costs. 



PUGET MILL CO. r. BROWN et al, 

(Circuit Court, N. D. Washington. January 5, 1893.) 

P0BLIC Lands — Décisions of thb Land Office — When Conclusivb. 

Décisions by tlie secretary of the Interlor and lils subordlnates on ques- 
tions of fact arising in the administration of the land office are coneluslve 
upon the courts when made in the performance of their officiai dutles, 
no fraud belng shown; but sucb décisions, to be valld, must be made ac- 
oording to the usual and regular rules of practice in the department, and 
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must be based on légal évidence, or npon some formai Inqniry or trial 
at wljlch the parties bave a falr opportunlty of presentlng évidence to 
support the clalnjs or rlgbts whlcli they assert. 

8. Same — Evidence— SoLDiEBS' Additionai Hombstead Entribs. 

ïhe record of the gênerai land office, showlng that an additional home- 
stead entry under sections 2304, 2306, in the name of a soldier's widow, was 
allowed at a district land office, upon the filing of the necessary formai 
papers and présentation of a paper purportlng to be a power of attomey, 
execiited by such veidow, authorlzing the entry, and that more than 10 
yeara afterwards the commlssloner of the gênerai land office canoeled sald 
entry for fraud, vrtthont glving the party Interested a formai heaiing, and 
wlthout proof of fraud other than an unauthenticated letter from a person 
assuming to be the one who made the orlglaal homestead entry, contradict- 
Ing the statements In the additional homestead entry papers, Is not con- 
clusive, nor sufflclent évidence of the Ulegallty of such additional entry. 

8. Samb— Invalid Teansfee. 

Where such a power of attonjey shows on Its face that the alleged 
appllcant had already parted with ail her bénéficiai Interest, a clalmant 
of the land who admits that he purchased "scrip" therefor, and who does 
not ofler to prove that It was différent from the ordlnary "Soldier's Addi- 
tional Homestead Scrip," wiU be presumed to hâve known either that the 
power of attomey dlvested its maker of aU bénéficiai interest before 
the entry was made, or that, at the time It lef t the possession and con- 
trol of its maker, It was a mère blank, and that by siibsequently fiUing the 
blanks, so as to make it appear valld, a forgery was commltted; hence a 
deed: from the attomey pursuant to the sale was not such an attempted 
transfnr by a bona lide instrument in wrlting as would entltle the grantee 
to make a cash entry under 21 St. at Large, p. 238, § 2, though such entry 
was sànctioned in advance by the commlssloner of the gênerai land office. " 

In Èqulty. Suit by the Puget Mill Company, a corporation, 
against Thomas H. Brown, to détermine conflicting claims, under 
the laws relating to the public lands, to a tract of land to which 
said Brown holds the légal title by a patent issued by the United 
States, and for a decree declaring that he holds said title in trust 
for the plaintiff, and against J. H. Irvine and 0. B. McFaden, for 
an injunction to restrain the cutting of timber on said land. De- 
cree that the biU be dismissed. 

Hughes, Hastlngs & Stedman, for complainant 
Stratton, Lewis & Gilman, for défendants. 

HANFORD, District Judge. The original Mil of complaint in 
this case shows that the plaintifE and the défendant Brown each 
claim a certain tract of land in Snohomish county, in this state, 
by virtue of entries and purchases thereof made by each, respec- 
tively, under the laws of the United States providing for the sale 
and disposition of public lands, and prays for an injunction to pre- 
vent the défendants Irvine and McFadden from removing timber 
from said tract, which they were about to do under a contract 
with the défendant Brown. By a supplemental bïll, it is shown that, 
since the commencement of this suit, the government bas, by a 
patent, conveyed the légal title to said tract to the défendant 
Brown, and the eomplainant now asks the court to decree that it 
bas a superior right to said land, by virtue of its purchase of an 
earlier date than the entry and purchase made by said Brown, and 
that by said patent the title became vested in him, as a trustée, 
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for the use and beneût of the complainant. Tbe parties haye made 
up and flled an agreed statement of facts, upon which the case has 
been submitted. The plaintifl's claim of title is based upon a 
cash entry made at Olympia land ofSce February 10, 1885, pursuant 
to the second section of the act of congress entitled "An act relat- 
ing to the public lands of the United States," approved June 15, 
1880, (21 St. U. S. p. 238, § 2,) which reads as folio ws: 

"That persons who hâve heretofore, under any of the homestead laws, en- 
tered land properly subject to such entry, or persons to whom the right of 
those having so entered for homesteads may hâve been attempted to be 
transferred by bona ftde instniments in writlng, may entitle themselves 
to sald lands by paying the government priée therefor, and In no case lésa 
than one dollar and twenty-flve cents per acre; and the amount heretofore 
pald the government upon sald lands shaU be taken as part payment of sald 
price: provided, this shall in no wise interfère with the rights or clalms of 
others who may hâve subseq.uently entered such lands under the homestead 
laws." 

As this law by its terms only authorizes entries to be made for 
the purpose of perfecting titles of persons who had previously 
claimed the same land under the homestead laws, or the assignées 
of such claimants to whom the rights of homestead claimants had 
been previously conveyed bona fide, by instruments in writing, 
it becomes necessary to consider the prior proceedings ia the land 
office, and what, if any, rights the complainant had sought to ac- 
quire to the land in question by an entry under the homestead 
laws By the statement of facts it appears that an entry of the 
tract was made at the Olympia land ofûce in the name of Susan 
King, in the month of January, 1876, as a soldier's additional 
homestead, under sections 2304, 2306, Eev. St. Tlie latter sec- 
tion provides that "every person entitled, under the provisions of 
section twenty-three hundred and four, to enter a homestead, who 
may hâve heretofore entered, under the homestead laws, a quantity 
of land less than one hundred and sixty acres, shall be permitted 
to enter so much land as, when added to the quantity previously 
entered, shall not exceed one hundred and sixty acres." 

The practice in the land oflaces of the United States during and 
prior to the year 1876 permitted parties to sélect additional lands 
in any part of the country, and without appearing in person at the 
land office to make their entries; that is to say, parties were per- 
mitted to appear by authorized attorneys, and file their applica- 
tions and the affidavits and proofs required. Taking advantage 
of this libéral mode of making additional entries under this law, 
attempted transfers of soldiers' additional homestead rights became 
common, although such rights are not by the laws made assignable. 
The trafflc was facilitated and carried on by means of sets of papers 
known to the trade as "Soldiers' Additional Homestead Scrip," 
consisting of (1) an affldavit stating briefly the facts essential to 
entitle the affiant to make an additional entry, and, further, that 
the entry is made for the affiant's "own exclusive benefit, and not 
directly or indirectly for the beneût or use of any other person or 
persons whomsoever;" (2) an application to make an additional 
«utrj, signed by the applicant, but having blank spaces to be 
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Mêéibyinseriing the date, nake of >ttie land bface, and description 
Of <flie land to be entered; (3) a land-dfflce certlficate, showiiig the 
original Momestead entry of me applicant; (4) in case of the sup- 
posed applicant being a widow, other afiadavits ^owing her mar- 
riage to a soldier, and the fâct and date of his death; (5) an irrévo- 
cable power of attorney to make the additional entry, sell and con- 
vey the land, and appropriate the purchase money, completely exe- 
cut:ed, witnessed, acknowledged, and certifled, but having blanka 
wheirein to insert the name of the attorney in fact and description 
of the land. 

To effect the entry made in the case of Susan King, aforesaid, 
papers of the above description were filèd in the land office, except 
the power of attorney, which was exhibited there^ but not flled. 
The plaintifif bargained with some person, (not named,) who held 
said papers, and claimed to be acting for said Susan King, "to 
purchase the same, and the right of the said Susan King there- 
under, and pay therefor, upon the entry of said land and the exé- 
cution of the deed to plaintiÉE therrfor, the sum of flve hundred 
dollars." The parties hâve not seen fit in their statement of facts 
to mention the date of this agreement, nor to give the court any 
information as to wheh this land was selected for entry by means 
of said papers, nor by whom, nor when or by whom the descrip- 
tioji thereof was written in the papers which were bargained for. 
The papers appear to be regular and sufiftcient for the purpose in- 
tended^ except for one defect, viz. the irrévocable power of attorney 
showed upon its face that, in considération of $500 paid to her, the 
ostensible applicant had previously parted with ail her bénéficiai 
interest in the land. In June, 1876; a paper, purporting to be a 
deed fionreying said tract from Susan King to the plaintifl, was 
executed and delivered by W. D. Scott, the attorney in fact named 
in said power of attorney. It is now claimed by the plaintiff that 
an attanpt was made bona flde, by said instrument in writing, to 
transfer tiie rights of tbe Susan King, who made an original entry 
for a homestead of a tract less than 160 acres, in and to the land 
in controversy, under the entry made at Olympia in January, 1876, 
as an additional homestead, which she claimed the right to make 
as the widow of a deceased soldier. 

On the 16th of January, 1885, N. G, McFarland, the then com- 
missioner of the gênerai land office, ar+ing upon information con- 
tained in a letter from the assistant adjutant gênerai of the United 
States anny as to the military record of Joseph S. or Joshua S. 
King, whose widow was supposed to be the Susan King, in whose 
nâme the said additional homestead entry was made, and other 
information conïained in a letter purporting to hâve been writlen 
by a lira. Susan King, alleging herself to be the person who made 
the original homestead entry referred to in the set of papers filed 
In the Olympia land office, and that her husband's name was John 
Wesley King, and that he did not serve in the United States army 
during the Civil War, made an order holding said additional home- 
stead entry for cancellation, and allowing the parties interested 
60 days from the receipt of notice of said order within which to 
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show cause why the said entry should not be oanceled, or make 
an application to pttrchaSe the land under tlie said act of June 
15, 1880. 

The plaintifE elected to take advantage of the option ofEered 
by the commissioner'a said order, and accordingly did, on the lOth 
day of February, 1885, make application at said land office, under 
said act, and paid the goveniment price for the land. More than 
two years afterwards, the successor in office of said commissioner 
of the gênerai land office, without affording an opportunity to the 
complainant to défend its claim conceming the validity of said 
entry, and without any inquiry as to the facts or évidence of fraud, 
other than what appeàred by the papers on file hereinbefore speci- 
fied, including the officiai letter of the assistant adjutant gênerai 
of the army and the letter supposed to hâve been written by a 
person bearing the name of Mrs. Susan King, made an order can- 
celing said entry, alleging as the reason for making said order 
that said entry was "fraudulent or illégal." From said order an 
appeal was taken to the secretary of the interior, and, upon con- 
sidération thereof, W. L. Muldrow, acting secretary of the interior, 
on September 8, 1888, made an order and décision affirming the 
order of the commissioner cancelling said entry. This order and 
décision of the acting secretary assunied that the cash entry made 
by the complainant was fraudulent and invalid, because the prior 
additional entry of the same land was based upon fraud and perjury. 

The défendant Brown filed a declaratory statement as a settler 
upon said land under the préemption law, June 24, 1890, and made 
final proof and payment on the 24th day of March, 1891, and a pat- 
ent conveying the said land to him was issued February 18, 1892, 
pursuant to his said declaratory statement and final proof. 

The secretary of the interior and his subordinate offlcers in the 
gênerai land office are clothed witn certain powers and functions 
constituting them a spécial tribunal for the hearing of évidence and 
détermination of questions arising in the administration of the 
laws providing for the sale and disposition of public lands; and, 
without a showing of fraud, the décisions of said tribunal as to 
questions of fact made in the performance of their officiai duties are 
treated by the courts as conclusive. But the décisions of said 
tribunal, to hâve ïiny force, must be made in the due performance of 
officiai duties, and in accordance with the usual and regular rules 
of practice or usage in the department, and must be based upon 
légal évidence, or upon some formai inquiry or trial at which the 
parties to be aflected bave a fair opportunity of presenting évidence 
to support the claims or rights which they assert. The grounds of 
the décision of the acting secretary of the interior upon the appeal 
taken by the complainant from the order of the acting commis- 
sioner of the gênerai land office, so far as shown by the record, 
are fuUy stated in the following extract from the décision itself : 

"Cash entry No. 9,194 covered soldler's additlonni homestead entry No. 2,410, 
made In the name of Susan King, wldow of Joseph S. King, .Tanuary 20, 187ft 
Your office decided January 16, 1885, that entry No. 2,410 was held for can- 
cellatlou as illégal and fraudulent, for the reaaoa that 'Susan King, who made 
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ifteorighial homestead entry upon whlch sald àddltlonal homestead entry ia 
basf^,p3^ormed your qfflce In a lettep dated December 27, 1884,: that |ier :de- 
ceàsëd tinsband was not named Josliua S. King, but was named John Wealey 
KIng, and that he never served in tbe United States army durlng the récent 
Keto^on.' 

'SBy ybur eald office décision, the parties were allowed to show cause Vrtthln 
slxtydaysftom notice why the entry should not be canceled, or to file In the 
local laiid office sn application to purchase the land under the act of June 15, 
1880, the same as in the other addition al entrles hereinbefore mentioned and 
descilbed. A. deed Is attached to the papers of the said cash entry, by *hlch 
It appears that a person namlng herself Susan Klng conveyed the land cov- 
ered by the sald entry to the appellant June 15, 1876; and the latter mado 
cash entry for the sald land February 10, 1885. 

"The record shows that the person of the name of Susan Etng, or assuming 
such name, made the sald additional homestead entry by Tirtue of the 
services of one Joseph S. Klng, of whom she Is clalmed to be the widow. In 
the army of the United States, In Company B, thlrd régiment of Arkansas 
cavalry volvinteers. 

"The party made affidavlt, bearlng date September 13, 1875, In which It is 
set out that she Is the wldow of Joseph S. King; that the latter served aa a 
soldler ih the said company, and was honorably dlscharged on or about Jime 
30, 1865, after servlng more than 90 days. Aiiiant further alleged that she 
was marrled to said Joseph S. King on July 15, 1855, who dled August 30, 1866. 
Attached to the entry certlflcate is a certlûcate from the assistant adjutant 
gênerai tliat one Joslah King was enroUed on Octobeir 15, 1863, In Company E, 
thlrd régiment of Ariiansas cavalry volunteers, mustered Into service Novem- 
ber 19. 1863, to serve three years; that on the muster roll of said compâny 
for the months of November and December, 1863, he was reported as Joseph 
S. Klng, and was so borne on ail subséquent rolls; that he was mustered out 
with sald cotopany at I..ewisburg, Ark., Jime 30, 1865. Attached to the papers 
Is alao a letter, signed by Susan King, dated December 27, 1884, addressed to 
the gênerai land office, reading as follows: 'In reply to yours of the 2nd 
Instant, would say that I homesteaded N. W. of S. E. Sec. 7, T. 9 N., R. 22 W., 
Johnson county, Arkansas, contalnlng forty acres, as the deed from the land 
office at Washington Çlty, as well as the county recorda, wUl show. My hus- 
band, John Wésley King, dld not serve in the United States army during the 
late w'ar.' The land describèd in the letter la the land covered by the original 
homestead èntry, upon whtch the additional entry was based. • * * 

"In the caso of entry No. 9,194, based on additional entry made in the name 
of Klng, it is shown by the records of the department of war and the letter 
of the genuine Susan Klng that the application for the additional homestead 
was fonnded oh fraud and perjury. The signature 'Susan Klng,' appearing in 
the affidavlt for the additional entry, and the signature of Susan Kmg In the 
letter, appearinotto beln the same handwriting. 

"Tho qupstlon of the valldity of thèse flve cash entries Is controlled by de- 
,«lsion in the Case of J. S. Oone, 7 Dec. t)ep. Int. 94. It was there decided that 
the second section of the act of June 15, 1880, (21 St. p. 238,) should not be 
constriied to permit an entryman, or hls attempted transférée, to purchase 
land covered by an entry which dépends for Its inceptive right upon false and 
fraudulent statements and forged documents. This opinion Is stlll adhered 
to." 

Prom the record it appears that there was no pretense of anything 
resembling a formai Inquiry into the actual facts of the transaction, 
no taktng of proofs, no distinct flndings of any facts upon which the 
conclusion that the additional homestead entiy was fraudulent could 
be founded, and there was no légal évidence before the acting 
secretary to support such flndings. If it be claimed that the charge 
of fraud was in effect confessed on the part of the complainant by 
having declined to maintain the validity of the additional home- 
stead entry in a contest with the goverument, a good answer to 
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such claim is to be found in the fact that, instead of making default 
after a fair notice or summons to show cause, or in any manner 
declining to take issue upon an allégation of fraud, the complaînant 
responded to the notice contained in the order of Commissioner 
McFarland, by electing to pay the government priée for the land 
and make a second entry. The commissioner, by the only notice 
ever given affording an opportunity to support by évidence the valid- 
ity of the additional homestead entry, also gave an option to ter- 
minate the controversy in a less expensive and more expeditious way. 
Therefore no admission can be fairly inferred from the mère fact 
that the better way suggested by the commissioner was chosen. 
The acting secretary, by his décision, treats the unsworn state- 
ments contained in the unauthenticated letter purporting to hâve 
been written by a Mrs. Susan King, in an apparently différent 
handwriting from that of the signatures upon the papers filed in 
making the additional homestead entry, years subséquent to the 
exécution of a deed purporting to be a conveyance of the land by 
the individual in whose name the entry was made, as being sufitt- 
cient, without évidence to identify the writer as the real Susan 
King who made the original homestead entty, to establish the 
falsity of the statements in the application and affidavits upon 
which. the additional homestead entry was made. 

If, in the détermination of the issues between the parties now 
contending for the land, the scope of the inquiry is so limited that 
the court can only review the décision of the acting secretary in the 
light of the facts appeariiig by the record of the case in the gênerai 
land ofiftce, then the plaintiff ought to prevail. But there is évi- 
dence before the court, not found in the gênerai land ofiQce, to be 
considered, and the conscience of the chancellor must be satisfled 
that the complainant has a superior right, according to the prin- 
ciples of equity, before the court can, in the exercise of the extraor- 
dinary powers of a court of equity, decree a transfer of the title 
from the défendant, in whom it is now vested. Now, by the 
agreed statement of facts before me it appears that the complain- 
ant did not deal directlv with Susan King; and, giving to its offlcers 
and agents crédit for the sagacity and prudence of business men 
of ordinary intelligence, there appears to be no theory consistent 
with the facts which can lead to a conclusion that there was any 
bona fide attempt to transfer any right to the land which the par- 
ties could reasonably hâve supposed to hâve been acquired by the 
additional homestead entry. An attempt to convey a title can- 
not be bona fide on the part of the vendee unless in making the pur- 
chase he acts with reasonable prudence, and under an honest belief 
that the vendor has the right to convey the title to him. Now, I 
flnd annexed to the statement of facts the original instrument, pur- 
porting to be a power of attorney from Susan King to W. D. Scott, 
under which the deed to plaintiff was executed by Scott By the 
date of its exécution and acknowledgment, in connection with the 
admitted fact that the complainant's bargain was for "scrip," (so 
called,) and that it paid the purchase money to a stranger, and the 
fnrther fact that upon the présent trial the complainant has not 
v.54F.no.6— 63 
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crff^red to prove that the so-called "scrip" wMch. iti bargained for 
was différent in character from the sets of blanks which were com- 
monly spld and traded in by dealers, and by them called "Soldier's 
AdditiQpal Homestead Scrip," the inference is justified that the 
conaplainajit, at the time of its purchase, either knew, or ought to 
hâve knpwn, that said power of attomey either divested the maker 
of it of ail her bénéficiai interest in the land some four months 
prior to the additional entry in the land oflBce at Olympia, and there- 
fore falsified the statements of the application and affldavita where- 
by the entry was made, or that, at the tùne when it left the posses- 
sion and control pf its maker, said power of attomey was a mère 
blank, utterly void, and that by subsequently ûlling the blanks, so 
as to make it appear to be complète and valid, a forgery was com- 
mitted. 

My conclusions are liât the attempted transfer of rights ao- 
qnlred under the homestead laws to the complainant was not bona 
fide; tiiat the cash eçitry was theref ore not authorized by ihe act 
of June 15, 1880; and that no rights adverse to the govemment 
can bëacquired by an entry not authorized by law, even though 
sanctioned in advançe by a commissioner of the gênerai land 
office. The défendants are entitled to hâve the suit dismissed. 

Decree accordingly. 



UNITBD STATES v. WQRKINGMEN'S AMALGAMATBD COUNOIL OP 
NEW ORLEANS et al. 

(Circuit Court, B. D. Loulslana. March 26, 1893.) 

1. Ihjtjnction — When Grantbd — UNLAWïtri, Combinations. 

Where an Injimction Is asked agalnst the Interférence wlth Interstate 
commerce by comblnations of strlklng workmen, the fact that the strike Is 
ended and labor resumed since the flUng of the blll Is no grround for refua- 
Ing the tajunction. The inTasion of rights, especlally where the lawfulness 
of the Invasion is not dlsclaimed, authorizes the injunction. 

2. Bamb— BiM, AND Answeb— Waivbr of Oath. 

Where the bill for Injpnctlon walves the oath of the respondents, an an- 
Bwér, under oath, denytaig ail the equitles of the bill, can, under the amend- 
ment to equlty rule 41, be used at the hearing wlth probative force of an 
affldavit alone. Whethèr the injunction should issue must be determined 
by the whole évidence submltted. 

B. Unlawftjl CombinationS'-Restbaikt of Teadb. 

The act declaring illégal "every contract or combination In the form of 
trust, or otherwise in restraint of trade or commerce among the sev- 
eral states or wlth forelign natlops," (26 St. at Large, p. 209,) applies to 
comblnations of laborers as well as of capltallsts. 

4. SaMK — EriDENCB — Admissibtlity. 

In order to sustaln the allégations ôf a blll praying an Injunction agalnst 
a combination In restrati^t of Interstate commerce, the complainant may 
offer In évidence, as matter of hlstory, the officiai proclamation of the 
various govemment o&cers, and also newspaper reports supported by af- 

fldavlts containlng manlfestoee and déèlarations of the respondents. 

B. Bamb— Lawful CoMBiNAnoNS TuENBD TO Unlawful Pukposes. . 

The fact that a combination of men Is in Its origtn and gênerai purposeï 
innocent and lawful is no ground of défense when the combination la 
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tnmed to the unlawfol purpoSe of restralnlng Interstate and forelgn com- 
merce. 
•. Samb — Labor Sïrikes. 

A combination of men to secure or compel the employaient of none but 
vmion men becomes a combination in restraint of Interstate commerce, 
wlthln the meaning of the statute, when, in order to gain its ends, It seelcs 
to enforce, and does enforce, by violence and Intimidation, a dlsconttnuance 
of labor In ail departments of business, Includlng the transportation of 
goods from state to state, and to and from foreign nations. 

In Equity. Suit by the United States against the Workingmen 
Amalgamated CouncU of New Orléans, La., and others, to restrain 
the défendants from interfering with interstate and foreign com- 
merce. Injunction granted. 

P. B. Earhart, U. S. Atty. 

A. H, Léonard, M, Marks, and Evans & Dunn, for défendants. 

BILLINGS, District Judge. This cause is submitted upon an 
application for an injunction on the biU of complaint, answer, and 
numerous affldavits and exhibits. The bill of complaint in this case 
is flled by the United States under the act of congress entitled "An 
act to protect trade and commerce against unlawful restraint and 
monopolies," (26 St at Large, p. 209.) The substance of the bill is that 
there is a gigantic and widespread combination of the members of 
a multitude of separate organizations for the purpose of restrain- 
ing the commerce among the several states and with foreign coun- 
tries. It avers that a disagreement between the warehousemen 
and their employés and the principal draymen and their subordi- 
nates had been adopted by ail the organizations named in the bill, 
until, by this vast combination of men and of organizations, it was 
threatened that, unless there was an acquiescence in the demanda 
of the subordinate workmen and draymen, ail the men in ail of the 
défendant organizations would leave work, and would aUow no 
work in any department of business; that violence was threatened 
and used in support of this demand; and that this demand included 
the interscate ard foreign commerce which flows through the city of 
New Orléans. The bill further states that the proceedings on the 
part of the défendants had taken such a vast and ramifled propor- 
tion that, in conséquence of the threats of the défendants, the whole 
business of the city of New Orléans was paralyzed, and the transit 
of goods and merchandise which was being conveyed through it 
from state to state, and to and from foreign countries, was totaUy 
interrupted. The elaborate argument and brief of the solicitors 
for the défendants présents six objections. 

The défendants urge (1) that, the strike or cessation of labor be- 
ing ended, and labor rœumed throughout ail branches of business, 
there is no need for an injunction. I know of no rule which is bet- 
ter settled than that the question as to the maintenance of a bill, 
and the granting of relief to a complainant, is to be determined by 
the status existing at the time of flling the bill. Kights do not ebb 
and flow. If they are invaded, and recdurse to courts of justice is 
rendered necessary, it is no défense to the invasion of a right, either 
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admitted or proved, that since tte institution of the suit the in- 
vasion has ceased. With emphasis would this be true where, as 
hère, the right to invade is not disclalmed. The question, then, îs, 
what was the state of facts at the time of and prior to the âling 
of the bill? or whether, if the facts alleged in the bill were true at 
that time, there was need of an injunction. 

The défendants urge (2) that the right of the complainants dépends 
uiK)n an unsettled question of law. The theory of the défense is 
that tliis case does not fall within the purview of the statute; that 
the statute prohibited monopolies and combinations which, using 
words iû a gênerai sensé, were of capitalists, and not of laborers. 
I think the congressional debates show that the statute had its 
origin in the evils of massed capital; but, when the congress came 
to formulating the prohibition which is the yardstick for measuring 
the complainant's right to the injunction, it expressed it in thèse 
words: "Every contract or combination in the form of trust, or 
otherwise in restraint ôf trade or commerce among the several 
States or with foreign nations, is hereby declared to be iUegal." 
The subject had so brôadened in the minds of the legislators that 
the source of the evil was not regarded as material, and the evil in 
its entirety is dealt with. They made the interdiction include com- 
binations of labor, as weU as of capital; in façt, ail combinations in 
restraint of commerce, without référence to Ibe character of the 
persons who entered into them. It is true this statute has not been 
much expoilnded by judges, but, as it seems to me, its meaning, as 
far as relates to the sort of combinations to which it is to apply, is 
manifest, and that it includes combinations which are composed of 
laborers acting in the interest of laborers. 

The défendants urge (3) that, the answer belng under oath, and 
denying ail the aUegatipns of the bUl, the injunction cannot issue. 
Before the adoption ôf, the amendment to the forty-first rule in 
equity, it Tvas a rule in chancery practice that, where the answer 
was under oath, and denied ail the equities of the bill, the injunc- 
tion should be refused; but, since in this case the oath of the re- 
spondents is waived in the bill, their answer, under rule 41, can be 
used at this hearing with the probative force of an affidavit alone, 
and no longer has necessarily the effect claimed for it by the de- 
fendants' solicitors. 

The défendants urge (4) that the proofs in the case are vague, 
and insufficient to establish the allégations of the bill. When I 
conslder the afSdavits of individuals, and the proclamations of the 
governor of the state of Louisiana and the mayor of the city of New 
Orléans, and the statements in the public joumals, supported by 
testimony, and the afSdavits filed in this cause, I find the material 
allégations of the bill fully sustained. Not only was the flow of 
commerce through the city of New Orléans purposely arrested, but 
even the transportation of the goods and merçhandise from the 
government warehouses to the landings was forcibly stopped. The 
fpllowing exhibits in the case, consisting of proclamations of the 
governor of Louisiana and the mayor of New Orléans, taken from 
the ofQciàl journals, manifestoes, and the récitals of the saylngs of 
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the défendants, takeri from the public newspapers, which hâve not 
been disproved by tbe respondents, show, as matter of history, the 
vast proportions of the interruption caused by the défendants to 
the prosecution of ail the branches of business within the city of 
New Orléans, and the purpose with which it was done, to wit, that 
no business was to be transacted till the demands made by the em- 
ployés of the warehousemen and the subordinate draymen were 
complied with: 

"A (Jeneral Strike Ordered by the Amalgamated Councll for To-Morrow, 
Unless the Marchants Recognize the Union thls Evening. 

"Président Leonard's Statement. 

"When the people of New Orléans awake to-morrow moming, they wlll prob- 
ably flnd tliat one of the largest strlkes that bas ever taken place in this city 
bas been Inangurated. To-day, at 12:30 o'clock, Président Léonard, of the 
Amalgamated Councll, made hls promlsed statement to the members of the 
press relative to last night's meeting of the councll. Mr. Léonard sald that 
it liad been decided at the meeting to order a gênerai strike for to-morrow 
mornlng, miless the merchants ask for a conférence this aftemoon. Tho 
unions were determined to compel tbe employers to recognize them, and they 
took this step to force this récognition, if possible. Mr. Léonard further sald 
That every trade and Une over which the councll bas jurisdiction will go ont, 
barrlng none. If at any tlme during the strike the merchants manifest a 
désire to recognize the unions, the men will be ordered to retum to work, 
and a conférence comraittee appointed to meet a simllar committee from the 
mercbants. The committee of fifteen of the Amalgamated Councll will 
remain in session for some hours this evening, and the employers wUl thus be 
glvcn their last chance to accède to the demands of the strikers." v 

"The Strike Ordered. 

"Hall Amalgamated Council, New Orléans, November 4, 1892. 
"At a meeting of présidents of the labor unions and organizatlons, held on 
Friday, November 4, 1892, at the Scrowmen's Hall, the foUowlng manlfesto 
was adopted and ordered submitted to ail the members of labor unions and 
organizations In the city of New Orléans: 

" 'To Ail Union Men Wherever Found, Greeting: In vIew of the fact that 
In the difficulty existing between the board of trade, merchants, boss draymen, 
and weighers, and in view of the fact that they claim to represent the entire 
employlng power In the city, and claim broadly and emphatically that they 
will not recognize tmlons or labor organizatlons in connection with their busi- 
ness, and endeavor by their acts to prevent other employers from elther 
employing or recognizlng union men, and believlng it for the best Interests of 
organized labor that we refrain from working for any employer until the board 
of trade and others recognize the rights of men to organlze into labor unions 
throughout the city, caUlng them, as union men, to abstain from any work or 
assisting in any way in prolonging the existing difficulty. The gauntlet haa 
been thrown down by the employers that the laboring men hâve no rights 
that tbey are bound to respect, and, in our opinion, the loss of this battle 
will affect each and every union man in the city; and, after trying every 
honorable means to attain an équitable and just settlement, we flnd no means 
left open but to issue this call to ail union men to stop work, and assist with 
their présence and open support from and after Saturday noon, November 5, 
1892, and show to the merchants and ail others Interested that the labor unions 
are unlted. " 'James Léonard, Chairman. 

" 'John Breen, 
" *A. M. Keir, 
" 'James B. Porter, 
"'John M. Callaghan, 

" 'Committee.' " 
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j "WiU the Strite be Général?. 

, , "Meeting of the Amalgamated Ooimcil tlils Bvenlng. 

"To tho représentative of a momlug paper, Assistant State Organlzer Porter 
sald the outlook for successful strUce was a most excellent, and promised that 
every unloifl iii thè city would stand by the locked-out worfemen. He sald It 
was possible a guetterai strlke would be ordered, and that labor Is determlned 
to wln tblji» struggle. A union man who was with Mr. Porter Is represented 
to hâve sald» lth<it the strlke wlll be made a vlctory of the laborlng classes of 
the clty, and, unlees the unions are recognlzed, there wlll be more bloodshed 
than imagined. Mr. Porter Is reported to hâve added: 'We propose to wln by 
peace, If we can; but, If we are pushed to the wall, force wlll be employed.' 
There are nlnety-seven unions In thé dty. The Amalgamated Oouncil meets 
to-nlght to dlscuss the strlke. The Joint conférence of the executive com- 
mlttees of the strlklng organlzatlons met last nlght, and decided to pay no 
attention to the Invitation of the merchants wlth respect to the proposed tri- 
bunal. Inasmuch as the merchants décline to recognlze the unions, the unions 
refuse to appoint any members of thé tribunal, and wlll only do so when they 
are glven to uhderstand that the meri they may appoint are to be regarded as 
officiai représentatives of thelr unions." 

"Answer to Proposition of the Govemor. 

"Nov. Sth, 1892. 
"To Hls EJxcellency, Gov. M. J. Foster— Dear Sir: Accordlng to agree- 
ment, we were to give y ou an answer thls moming in regard to certain prop- 
ositions that you hâve submltted; but, after considération by the commlttees, 
we found that the propositions would hâve to be first submltted to the execu- 
tive committee of the merchants' body, and we hâve not, up to the présent 
tlme, heard what action was taken in regard to the matter. In considération 
of theee facts, we now hâve thèse propositions to submlt, and wlll hâve to 
stand on them: First We are wllûng to arbitrate on wages. Second. We 
are wllling to arbitrale on hours. Third. We want the question of 'none but 
union men to be hired when avaUable, from and after the final adoption of 
tarUf and houra,' to be accepted wlthout arbltration. 

"James Léonard, Chairman. 

"John Breen. 

"A. M. Keir. 

"John Oallaghan. 

".Tames Porter." 

"Proclamation. 

"Mayoralty of New Orléans, Clty Hall, Nov. îi, 1892. 

"Cltlzens of New Orléans: The tlme nas corne when I, as your raayor. 
feel that the forces placed at my command are inadéquate to further protect 
peaceaUe clt'zens and thelr property, owing to the màny deoiands made ou 
tlipni, I il tu thén compeiled to call upon ail good citizens deslrous of tho wcl- 
fare and safety of the clty. I, therefore, as your chief magistrate, do hereby 
issue this, my proclamation, commandlng ail law-abidhig and law-loving citi- 
zens to attend at the clty hall to-morrow, (Thursday,) Nov. 10, 1892, and then 
and there to be sworn lu as spécial otflcers to aid and assist the organized 
police force of thls city in thelr duties tncumbent upon them. 

"Glven imder my hand and seal of office, this nlnth day of November, In 
the year of our Lord 1892. 

"By thi> Mayor, John Fitzpatrlck. 

"Clark Steen, Secretary." 

"Proclamation of the Govemor. 

"New Orléans, La., Nov. 10/92. 

"To the People of New Orléans: The condition of affairs prevailing in 

your cUy durlng the past ten days; the danger to the peace and good order 

of thls community arising from the paralysis of industry, trade, and commerce, 

and from tibie suspension of the usual means of transportation; the luse- 
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curlty of life and property caused by the perturbed state of the public mtnâ, 
aggravated by the closlng of the gas and electrlc light -works, thus holding out 
an Incentive to crbntnals to ply their vocation In darkness,— hâve not escaped 
my attention, and hâve caused me the deepest soUcltude. I therefore re- 
quest aU peaceable dtlzens not to congregate In crowds upon the streets and 
■Qioroughfares, and I urge upon them to dlscountenance afi undue excitement 
and acts of violence, and to make known to the offlcers Intrusted wlth the ad- 
ministration of the law any breaches of the peace. I hereby déclare that 
the people of thls clty must and shall be protected In the full enjoyment of ail 
their constitutional rights and privilèges. AU the power vested In me by 
the constitution and laws of thls state shall be devoted to the préservation of 
the peace, the maintenance of good order, and the protection of the hves and 
property of the cltizens. Murphy J. Foster, Qovemor of Loulsiana." 

"The govemor said there were no further orders to commimlcate at the 
moment. It Is understood, however, that orders are being issued to the 
milltia, and that, after the raUroad présidents' meeting Is over, an effort wUI 
be made to start the street cars. The companles are expected to fumlsh 
the drivers, and the entlre mUltary force of the state, wlth the bodies that are 
belng organlzed as recrults, wUl be used to fumlsh them wlth the necessary 
protection. That wlll settle the question very soon whether the rloters or 
the legally constltuted authorities of the state are to be masters of the situa- 
tton." 

The défendants urge (5) that the corporations of the varions labor 
associations made défendants are in their origin and purposes in- 
nocent and lawful. I believe this to be true. But associations of 
men, liiie individuals, no matter how worthy their gênerai char- 
acter may be, when charged with unlawful combinations, and when 
the charge is f ully established, cannot escape liability on the ground 
of their commendable gênerai character. In determining the ques- 
tion of sufQciency of proof of an accusation of unlawful intent, 
worth In the accused is to be weighed; but when the proof of the 
charge is sufScient, — overwhelmingly sufficient, — the original pur- 
pose of an association bas ceased to be available as a ground of 
défense. 

The défendants urge (6) that the combination to secure or compel 
the employment of none but union men is not in the restraint of 
commerce. To détermine whether the proposition urged as a dé- 
fense can apply to this case, the case must first be stated as it is 
made out by the established f acts. The case is this: The combina- 
tion setting out to secure and compel the employment of none but 
union men in a given business, as a means to effect this compulsion, 
finally enforced a discontinuance of labor in ail kinds of business, 
including the business of transportation of goods and merchandise 
which were in transit through the city of New Orléans, from state 
to state, and to and from foreign countries. When the case is thus 
stated, — and it must bè so stated to embody the facta hère proTen, — 
I do not think there can be any question but that the combination 
of the défendants was in restraint of commerce. 

I hâve thus endeavored to state and deal with the Tarious grounds 
of défense urged before me. I shall now, as briefly as possible, state 
the case as it is established in the voluminous record. 

A différence had sprung up between the warehousemen and their 
employés and the principal draymen and their subordinates. With 
the view and purpose to compel an acquiescence on the part of the 
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emplojièTS in the demanda 6f the employed, it was finally brought 
àlii^t by the employed that ail the union men — that iâ, ail the mem- 
ber? of tbè vâïious labor associations — were made by their officers, 
clotbed with authority under the varions charters, to discontinue 
business, and one of thèse kinds of business was transporting goods 
which were being conreyed from state to state, and to and from 
foreign countries. In some branches of business the effort was 
made to replace the union meh by other workmen. This was re- 
sisted by the intimidation springing from vast throngs of the union 
men assembling in the streets, and in some instances by violence; 
80 that the reSult was that, by the intended effeets of the doings 
of thèse défendants, not a baie of goods constituting the commerce 
of the country could be moved. Tte question simply is, do thèse 
faCts establish a, case within t]tie statute? It seems to me this ques- 
tion i» tantamount to the question, could there be a case under the 
statute? It is conceded that the labor organizations were at the 
outSet lawful. But, when lawful forces are put into unlawful chan- 
neïs,— i. e. when lawful associations adopt and further unlawful 
purposes and do unlawfiil acts, — the associations themselves become 
uiilawful. The evil, as well as the unlawfulness, of the act of the de- 
fendants, consists in this: that, until certain demands of theirs were 
complied with, they endeavored to prevent, and did prevent, every- 
boç^ ftrom moving the commerce of the country. What is meant by 
"restraînt of trade" is wejU deflned by Chief Justice Savage in Peo- 
ple V. Fisher, 14 Wend. 18. Hesays: 

"The raechanic Is not obliged by law to labor for any particular prlce. 
He may say that he will not make coarse boots for less than one dollar per 
pair; hxft he bas no right to say that no other mechanic shall make them for 
less. Should the joumeymen bakers refuse to work tinless for enormous 
wages, whlch the master bakers coiild not afford to pay, and should they 
eomp^ aJl joumeymen In the clty to stop work, the whole population must 
be wlthout bread; so of joumeymen tallors or mechanics of any description. 
Such çombinations would be productive of dérangement and confusion, whlch 
certalniy taxsst be Injurions to trade." 

Itis the successful effort of the combination of the défendants to 
intimidate and overawe otters who were at work in conducting or 
carrying on the commerce of the country, in which the court flnds 
their error and their violation of the statute. One of the intended 
results of their combined action was the forced stagnation of ail 
the commerce whibh flowed through New Orléans. This intent and 
combined action are none the less unlawful because they included 
in their scope the paralysis of aU other business within the clty aa 
wéll. 

For thèse reasons I think the injunction should issue. 
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THOMSON-HOUSTON ELECTRIC CO. v. DALLAS CONSOLIDATED 
TRACTION RY. CO. et al. 

(Circuit Court of Appeals, Pifth Circuit. March 6, 1893.) 
No. 103. 

CoRroRATiONS— StockhoiiDebs — Unpaid Stock— Exkcotion—Fbdbbal Courts 
— Jdrisdictiok. 

The stockholclers of a corporation formed a new corporation, cancelled 
their stock in tlie old corporation, and caused the property tliereof to be 
conveyed to the new one; and in payment therefor one of such stock- 
holders took stock In such new corporation, aiso bonds and cash, the stock 
taken not havlng any market value, and the bonds and cash equaling the 
value of his stock in the old. A créditer of the new corporation havlng 
obtalned judgment agalnst It in the United States circuit court in Texas, 
moved for an exécution against such stockholder, in conformity with the 
provisions of Rev. St. Tex. art. 595, allowing an exécution against a stock- 
holder to the amount of his stock unpald. Eéld, that the fédéral court had 
no power, on its law side, to proceed imder the statute to reach alleged 
unpald subseriptions for stock obtalned imder such circumstances. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Action by the Thomson-Houston Electric Company against the 
Dallas Consolidated Traction Eailway Company and J. T. Trezevant. 
The plaintifif recovered a judgment against the railv/ay company, 
and then made a motion to issue exécution against Trezevant, a 
stockholder. The circuit court overruled the motion. Plaint! ff 
brings error. Afflrmed. 

John D. Templ-eton and A. M. Carter, for plaintiff in error. 
W. W. Leake, (Seth Shepard and T. S. Miller, on the brief,) for de- 
fendant in error. 

Before PAKDEE and McCORMICK, Circuit Judges, and TOUL- 
MEN", District Judge. 

McCORMICK, Circuit Judge. We adopt from the brief of one of 
the counsel for plaintiff in error the foUowing statement of the case: 

"The Thomson-Houston Electric Company, the plaintiff in error, is a Connect- 
Icut corporation; the Dallas Consolidated Traction Railway Company Is a 
Texas corporation, created and organized, under the laws of the state of 
Texas relating to private corporations, for 'the construction and maintehance 
of a Street raUway.' On the 23d day of Pebruary, 1892, the plaintiff in error 
recovered a judgment against the said traction railway company, for the sum 
of $33,590.96. On March 30, 1892, an exécution was Issued on sald Judgment 
and placed in the hands of the United States marshal for the northern district 
of Texas, who returned the same into the court, stating that he was unable to 
Snd any property of the défendant whereon to levy the writ Thereafter on 
April 15, 1892, the plaintiff in error filed its motion in the said court in the 
said cause, against the said traction railway company, alleging, in efCect, the 
recovery of said judgment on the 23d day of February, 1892, for the said 
sum of money. That an exécution had been issued thereon on the 30th day of 
March, 1892, which was returned on the 5th day of April, 1892, with the abovo 
Indorsement; that is to say, that the marshal could flnd no property of the 
défendant whereon to levy the exécution. It was further aUeged that J. T. 
Trezevant waa a stockholder in the défendant corporation, he being a sub- 
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scriber for and owner of 840 of Its shares, being of the par value of $25 each. 
Tliat Trezevant had not paid to the said corporation the full value of hls sald 
sliares of stock, but, hisiéad thereof, there was stiU due and owlng to the 
corporation 60 par cent, of the par value of the sald shares of stock, amounting 
to the sum of $12,600. That the défendant corporation was not a rallway, 
or religions, or charitable, corporation. Plaintifif in error moved the court 
that after notice to Trezevant it make such order as mlght be proper to 
cause an exécution to Issue agalnst the property of the said Trezevant in 
favor of the plaintiff in error for ail the balance remalning due and unpaid 
from him on his stock to said traction rallway compahy. The défendant in 
error Trezevant flled exceptions and demurrer to the sald motion for an exé- 
cution agalnst him. He denied generally the allégations contataed in the 
motion* and denied that he owned or held any impald stock in défendant 
corporation, knd averred that aU the stock he then held was pald up. The 
motion came on for the considération of the comrt, July 8, 1892, and on hear- 
ing the same the court overruled ail the demiurrers and exceptions ol 
Trezevant to the sald motion; and thereupon proceeded to hear the évidence 
and argument, and to consider the same, and it thereupon adjudged that It 
waa 'wlthout power to détermine whether or not the said J. T. Trezevant had 
paid in full for the 840 shares of stock owned by him In the Dallas Con- 
solidated Traction Rallway Company, and it is therefore ordered that the 
said motion be, and the same is hereby, dismissed, without préjudice to the 
rlght of the plalntifE whatever.' From this judgment or order of the court, 
the plaintiff in error prosecutes this wrlt of error. At the request of the 
plaintiff In error, conclusions of law and fact were flled by the court The 
plaintiff in çrror properly took its bill of exceptions to the sald ruling of the 
court. It assigns for error that the court erred in not enterlng judgment 
for the plaintiff agalnst the défendant J. T. Trezevant, upon the facts found 
by the court, for 60 per cent of the amount of hls subscription of $22,500, 
namely, $13,500." 

At the request of the plaintiffs attomeys the jùdge of the cir- 
cuit court flled a written statement of his conclusions of law and 
fact, finding as foUows: 

"First. In A. D. 1890, there was existing in Dallas county. In the state of 
Texd.s, a private corporation known as the Dallas Consolidated Street Rail- 
road Company; this corporation was tncorporated under the gênerai laws of 
Texas for the purpose of ownlng and operating street rallroad in the dty and 
county of Dallas, In the state of Texas; and this company owned then about 
2^ miles of street rallroad in the city of Dallas, besldes varions lots and blocks 
of land In the city of Dallas, aU of the value of $550,000, over and above its 
indebtedness; this company had executed and had outstanding its flrat mort- 
gage bonds on ail of its property to the amount of $250,000, and owed a 
floating debt of $70,000; Its capital stock was $500,000. J. E. Schneider, R, 
A. Ferris, .Tohn N. Simpson, Alfred Davis, Julius E. Schneider, N. A. McMillau, 
and défendant J. T. Trezevant owned ail of the stock of this corporation. 
Second. The stockholders In this corporation desired to sell thelr stock, and, 
through John N. Simpson, tried to effect a sale of their entlre shares of stock al 
par, or for par and as much over as tàey could. For this purpose Simpson went 
to St. Louis, Mo., in 1890, but was notable to make a satisfactory sale. Third, 
Défendant J. T. Trezevant then began negotiations with one W. W. Kurtz 
and hts associâtes, of Philadelphla, to sell their sald stock, whioh he did not do. 
This flnally culmlnated in an agreement between those then ownlng the stock 
of the Dallas Consolidated Street Rallway Company and the said W. W. 
Kurtz, II. K. Fox, and Nelson F. Evans to form a ne w corporation, which waa 
doue July 25, 1&90, under the name of the Dallas ConsoUdated Traction 
Rallway Company. The purposes for which this corporation was formed, 
as expressed in its charter, was for the construction, owning, malntainlng, 
and operating street railways in the city and. county of Dallas, state ol 
Texas, and for thèse purposes, the charter provided, might purchase or other- 
wlse becoQie the owner or operator ôf any street raUway then buUt or that 
mlght tberealter be built in said city and county. Pourth. The capital 
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stock of this Company was flxed by Its articles of Incorporation at $1,250,000. 
Fifth. AU of the stockholders in the Dallas Consolidated Street Railway Com- 
pany, except Jullus E. Schneider and N. A. McMillan, signed the articles of 
incorporation, and each of them was made and acted as directors of the new 
corporation, and ail of them or most of them were directors of the old Com- 
pany. Sixth. It was agreed between those ownlng the old shares of stock 
of the Dallas Consolidated Street Rallway Company and sald W. W. Kurtz 
and his associâtes that the new street rallway company should acqulre the 
property of the old Dallas ConsoUdated Street Rallway Company on the foUow- 
ing terms: The old stockholders in the old company were to surrender 
thelr cerUficates of stock tn the old company and hâve them cancelled, and 
the old company should transfer to the new company ail of the former's 
property; that the latter company should Issue its flrst mortgage bonds for 
$1,250,000, and should issue Its stock to the estent of $1,000,000. This was 
done, and the stock and bonds were Issued. It was agreed that the stock- 
holders in the Dallas Consolidated Street EaUway Company should hâve of 
thèse bonds $225,000, and a Uke amount of stock of the new company; and 
thèse stocks and bonds were so issued and dellvered. It was also agreed 
among the said stockholders and officersof the sald two compaiiles that sald 
W. W. Kurfcs and hls associâtes, reslding in PhUadelphia, were to receivo 
$525,000 of the bonds of said new company and $775,000 In the stock of same, 
and they were to, and did, pay to défendant .T. T. Trezevant and hls Dallas 
associâtes, in cash, the sum of $325,000. Seventh. J. T. Trezevant owned 
oue tenth of the shares of the old company, received one tenth of the said 
$325,000 cash, or $32,500; also one tenth of the bonds received by the stock- 
holders of the old company, or $22,500, and one tenth of the stock dellvered 
to the Dallas parties; so tliat he received: 

Cash $32,500 

Bonds 22,500 

Stock 22,500 

Total $77,500 

— Elghth. I flnd that the f^ash and bonds received by défendant Trezevant 
equaled the xuim: of his hiterest in the old company, and his stock of $22,500 
cost him nothinfc. Nluth. W. W. Km-tz and his assodates were also to pay 
into the treasury of the company for development purposes, and to enable the 
old company to pay its floating debt, $200,000; he only paid into the treasury 
$126,000, and got only $451,000 In bonds of the company. The $74,000 ta bonds 
W. W. Kurtz was to get, the company used to secure the floating debt owlng 
by the old company, which the new company cssumed, and which has not 
beeu paid. The other bonds, amoimttag to $500,000, were, by an agreement of 
ail parties, placed ta the hands of the Fidelity Trust Company, trustée ta the 
mortgage to secure the bonds, one half of which when sold was to raise money 
to retire the $250,000 bonds of the old company, and the other or remalntag 
bonds, when sold and money realized, was to be used by the company ta 
developmg its property and m.iking extensions. Thèse bonds never could be 
sold, and are now with the sald trust company. The old bonds are stUl out- 
standmg and unpald. I find that there are now outstandtag agatast sald 
property the foUowmg debts, to wlt: 

Ist bonds: 

To Dallas parties $ 225,000 

To W. W. Kurtz and associâtes 451,000 

To collaterals 74,000 

Bonds of old company 250,000 

Total $1,000,000 

2nd: 
Floating debt secured by bonds 70,000 

Total debt $1,070,000 
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rTpntii., At Hp time of tlje transaction be^ween the stockholders of the old 
c(>BK)ai^ ànd, fiie sald W. W. Kurtz and associâtes was going on, plalntlff, a 
Obtjilecâçyt corporation, and a citizen of that state, was erecting, under a writ- 
ten Contract fdr the Dallas Consolidated Street Rallway Company, its electrlcal 
appllanees to operate parts of its Une by electrlcity, whlch It dld at and for tha 
suni of about $42,000, completlng Its work In December, 1890. At thls time 
thp^ Dallas Consolidated Traction Rallway Company was In possession of and 
opéraUtig the sald street rallroads, and thls company pald plalntlff the suni 
of abOut $10,000, and gave Its notes to plalntifl for the balance due for its 
said work. Thèse notes were not paid when due, and platnliflC Instltuted a 
suit, No. 1.433, in thls court, agalnst said Dallas Consolidated Traction Rallway 
Company lor its said debt, and on tlie 23d day of February, 1892, recovered 
a judgment agalnst sald défendant for the sum of $33,590.96, and costs, 
am,ountlng to about $25; the judgment bears 6 per cent. On tlils judgment an 
exécution issned March 30, 1892, and was thereafter placed in the United 
States marshal'shands,whothereafterwardsretumed the same Into thls court, 
statiiig in his retum that he was unable to flnd any propei-ty of the défendant 
in tjjie writ whereon to lévy the same. Plalntlff then flled its motion lu thls 
eanàe agalnst défendant j. T. Trezevant for an exécution for 60 per cent, of 
$^^■,300, the amount of stock recelved by hlm from the Dallas Consolidated 
Traction Railway Company. Eleronth. That the stock of the défendant 
coînpany had no value at the date of its Issuance, and bas had none since. 
Twelftli. That the plalntifif, at the time It accepted the défendant company's 
notfeS, knew of the transfer frojn the old to the new company." 

"Conclusions of law: I do not thtnk that the plainthS can proceed under 
artlcflè 595, Rev. St. Tex., in a case like thls In thls court, on the law side 
of the docket, and get an exécution agalnst one who has obtained his stock 
as défendant has In thls case. I, tlierefore, refuse the motion, without 
préjudice to the plalntMC to brlng such appropriât© proceedings as it may see 
proper." ' 

The language of the statute referred to is as foUows: 

",if any exécution shali hâve been issued agalnst property or efifects of a 
corpbr'àtlon, except a railway, or a religions, or a charitable, corporation, and 
there cannot be found any property whereon to levy such exécution, then the 
eXéc|uâon may be issued agalnst any of the stockholders to an extent equal to 
the amotlnt of stock unpald; but no exécution shall issue agalnst any stock- 
holder except upon an ordér of the court in whlch the action, suit, or other 
prbeèedlng shall hâve been brought or histituted, made upon motion in open 
court, after reasonable notice m writing to the person or persons sought to 
bè chargea, and upon such motion such comrt may order exécution to Issue 
aCcotdlngly, or the plaintlfC tn exécution may proceed by action to charge 
thé stocliholders wlth the amount of his judgment. In accordance wlth the 
liability of the stockholders." Rev. St Tex. art 595. 

We concur in the opinion of the judge of the circuit court that 
the plaintifE cannot proceed at law in the circuit court, under 
article 595 of the Texas Eevised Statutes, to get an exécution 
agalnst one who has obtained his stock under the circumstances and 
in the manner that the défendant did in this case. We hâve had 
occasion, in a case just decided, Grrant v. Eailroad Co.» 54 Fed. Kep. 
569, to examine carefully ail the leading décisions of the United 
States suprême court bearing on this subject and cited and dis- 
cussed by counsel in this case. It is often diflQcult to extract and 
cast into a formula the doctrines of numerous cases presenting so 
many varions phases as arise in the subscription, issuance, and 
disposition of the stock of incorporated companies. It is i)erhaps 
not more difiScult than it might prove hurtful. The same reasons 
which hâve for so many years justifled the courts in declining to 
attempt an exact and gênerai définition of fraud apply with hardly 
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less force to wam against any unnecessary announcement of a gên- 
erai doctrine deduced from adjudged cases in wliich. alleged fraud 
enters as the vital issue. In tMs case there was no subscription 
of stock. The défendant did not contract to pay anytking more 
for Ms stock than he did pay. He had property wMch the corpora- 
tion wanted and needed, snitable for its use and ready for its jise. 
In this case it is immaterial that he was a member, even a director, 
of the corporation to which he sold. His property, over and above 
ail the charges on it, légal or équitable, was worth, net, $55,000. 
He sold it for $32,500, in cash, and $45,000, in the bonds and stock 
of the corporation. Where is the proof that the stock and bonds 
were or are worth more than the property he gave for them, namely, 
$22,500? The judge of the circuit court flnds that the stock of 
the company had no value at the date of its issuance, and has had 
none since. He also flnds that, of the issue of $1,250,000 par value 
of bonds, $500,000, that were to hâve been sold for specifled pur- 
poses, "never could be sold," and are now with the depositary. 
What has the défendant done to harm the plaintiff, or to render 
himself liable to it in the sum of $13,500, or any other sum? Is 
this liability claimed because the issuance of the stocks or of tiie 
bonds or of both were whoUy or in part flctitious issues? If so 
it certainly présents matters which the circuit court could not try 
on the motion made by the plaintiff In this cause. It is- manif estly 
immaterial to inquire or détermine whether in any case exécution 
may, under section 595, be ordered against a stockholder in a 
street-railway corporation. "Hie judgment of the circuit court is 
affirmed. 



WOOD T. BRAXTON et aL 

(Circuit Court, D. West Virginia. July 29, 1892.) 

1. EquiTT— JuRisDicTioN— Enjoining the Cutting of Timbbr. 

The jurisdictioii of a court of equlty to enjoin tlie cutting of tlmber from 
lands of which the title is In dispute is now fully established, Irrespective 
of any question as to defendant's solvency or abillty to respond in damages 
to an action at law. 

a. Samb— Injunction— When Issued. 

Where the tlmber growing upon a tract of land constltutes the chlef 
élément of value, an injunction wUl issue to restrain the cutting of such 
tlmber pending an appeal to the suprême court of the United States in 
another action Involving the tltle, wherein the présent défendant obtatned 
judgment against the présent plaintiff in the trial court 

8. Same. 

In such case, the fact that the time bas elapsed in which an order could 
be made that the appeal. should operate as a supersedeas will not pre- 
vent the awarding of thé Injunction, when it appears that at the time 
the decree appealed from was entered, and for long after, défendant man- 
ifested no purpose to eut tlmber from the lands. 

4. Bamb. 

It appearing, however, that défendant has expended large aums of money 
In preparlng mUls, booms, and roads for getting at the timber, and has a 
large number of laborers in its employ, the Injunction wiU be dlssolved 
upon the giving of a bond in an amount to be determined by the ««urt 
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to indenanlly the plalntlffs, and défendants wlU then be permit tod to pin- 
«îeed ■wltti thelr business, upon rendering perlodlcal accounts as the courï 
may direct. 

In Equity. Bill by Walter Wood against Tamlin Braxton and 
othere to enjoin the cutting o£ tlmber upon certain lands pending 
an appeal from an action to détermine the title as between the 
parties to the injunction. Injnnction grànted. 

John J. DavÎB and H. M, Eussell, for plaintiff, 
John Brannon and W. Mollohan, f or défendants. 

GOFP, Circuit Judge. Thîs is a motion for an injmiction against 
the défendants restraining them from cutting and remoTing tim- 
ber from the lands in the bill mentioned. The plaintiff allèges 
that he is the owner of a tract of land containing 100,000 acres, 
situated principally in Webster county, W. Va., known as the "Mc- 
Oleaiy Tract" He claims to be the sole and exclusive owner of 
the land, that he is in actual possession of part thereof, and that 
he is entitled to the possession of ail. Copies of the deeds and 
title papers under which he claims, duly certifled as such, are filed 
as exiibits, and made nart of the record of this case. It is charged 
in the bill that tiie défendant «the West Virginia and Pittsburgh Kail- 
road Company, its agents aûd employés, are committing great waste 
and doing irréparable injury to said land by cutting and remov- 
ing valuable timber therefrom, 'without authority or right so to 
do." ! The plaintiff represents that certain other of the défend- 
ants "the Caperton heirs," who then claimed to be the owners of 
part of said land, instituted a proceeding in equity against the 
plaintiff and others, which involved the titie to the land, and that 
such suit is now pending on appeal in the suprême court of the 
United States, and that défendants hâve unlawfuUy combined to- 
gether and entered upon said land, and are removing the tim- 
ber, which is alleged to be the substance and value of the land, 
wMle the appeal is pending and undecided. Plaintiff charges that 
if the tîmber is removed the land will be practically valueless, and 
that he will suffer irréparable injury, for whieh he has no adéquate 
remedy at law. 

The défendant "the West Virginia and Pittsburgh Bajlroad Com- 
pany" answers the bill, and claims to be the owner of the "Caper- 
ton lands;" to hâve a "good and valid title to the whole thereof, 
Buperior to ail others." A copy of the record of said case now 
pending in the suprême com-t of the TJnited States, entitled "Ben- 
jamin Bich, Walter Wood, Eichard Wood, et al., Appellants, vs. 
Tamlin Braxton et al., Appellees. Appeal from the circuit court 
of the XJnited States for the district of West Virginia," is ffled 
with the answer, and made a part of this case as an exhibit. It 
appears that on the 8th day of August, 1881, Tamlin Braxton and 
others, the heirs at law of AUen T. Caperton, deceased, commenced 
a suit in the circuit court of Webster county, W. Va., against the 
plaintiff and others, claiming title in their bill to flve parcels of 
land, as ïollbws: A tract, 41,171 J acres, part of a tract of 153,- 
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900 acres granted to Eobert Morris by patent dated March 12, 
1797, 5,000 acres granted to Abner Cloud by patent dated March 
10, 1795, 2,738 acres granted to A. 0. & D. B. Layne by patent 
dated September 1, 1851, 9,330 acres granted to Austin Hollister 
by patent dated November 1, 1855, and 5,938 acres granted to said 
Hollister by patent dated February 1, 1858. Tbe bill allèges that 
by conveyances regularly made from tbe grantees, and duly re- 
corded, the title to about 50,000 acres of the Eobert Morris grant, 
and to ail of the other mentioned grants, was legally vested in 
fee in Allen T, Oaperton prior to the year 1860, and that he 
was the owner thereof at the time of his death, and that the 
lands are located in the counties of Greenbriar, Nicholaa, and Web- 
ster, in the state of West Virginia. That prior to the year 1868 
the title of Oaperton to the land had never been questioned, and 
that during that year Benjamin Eich, G. P. Shreeve, and Albert 
Owen, with intent to defraud Oaperton of his lands, entered or 
«aused to be entered on the land books of Webster coiinty a num- 
ber of large tracts of land, among others a tract of 100,000 acres, 
in the name of William McCleary, and also a tract of 58,500 acres 
in the name of Henry Banks. That they allowed said two tracts 
of land to be retnmed delinquent for the nonpayment of the taxes 
assessed thereon for the year 1868, and at a sale made by the 
sheriff of Webster county of the lands mentioned for the delin- 
quent taxes due thereon (on the 24th day of September, 1869) 
they, Eich, Shreeve, and Owen, became the joint purchasers there- 
of for said taxes, and that deeds for the same were made to them. 
That by varions deeds certain portions of the lands, and certain 
interests therein, were conveyed to différent persons, and that the 
Refendants in that suit (the présent plaintiff, Walter Wood, being 
one of them) claimed to hâve the légal title to the same, but that 
in fact and in law ail of iheie deeds were inoperative, null and void, 
because obtained by fraud and collusion, and because of certain 
defects in the exécution thereof, and in connection with the tax 
sale, which were set forth in said bai. It is not necessary, for 
the purposes of this motion, to examine ail of the deeds, nor re- 
fer to the différent persons who hâve claimed an interest in the 
lands by virtue thereof, nor mention either the reasons assigned 
why the deeds are void or the défense made relative thereto. 
This court, at this time, is not to détermine the issues joined in that 
controversy. But it should be noted hère that it is charged in the 
bill flled therein that the 100,000-acre tract and the 58,500-acre tract 
mentioned cover and include, as parts thereof, the whole of the 
lands as claimed by Allen T. Oaperton in his lifetlme, and that 
a portion thereof was in the possession of two of the défendants to 
that suit, who claimed it under contracts made with Eich and those 
claiming under him, and that the prayer of said bill was that the 
deeds to Eich and others under the tax sale, and the subséquent 
deeds based thereon, should be held and decreed inoperative, null 
and void, and that the title of the heirs of Oaperton in and to the 
lands be quieted. On the 3d day of April, 1882, the suit was, 
on pétition of Edward E. Wood and Walter Wood, under the pro- 
visions of the act of congress in such proceedings provlded, re- 
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moved from the circuit court of Webster county, W. Va., to the 
circuit court of the United States for th.e district of West Vir- 
ginia at Parkersburg, where it was docketed on the 12th day 
June, 1882. Several amended and supplemental bills were, with 
leave of the court, filed. Much testimony was taken. The case 
was finaily matured, and on the 27th day of September, 1889, liav- 
ing the» been pending over eight years, a decree was passed by 
tliis court, Hon. John J. Jackson, district judge, presiding, in and 
by whicîi the deeds'complained of (the same being the conveyances 
under which the plaintiff in this proceeding claims title) were each 
and aïl of them set aside as inoperative, fraudaient, nul! and void, 
and aç clouds upon the title of the heirs of Allen T. Caperton to 
said land. 47 Fed. Eep. 178. From this decree, upon motion of 
Eich,'Wood, and others, défendants in the suit, an appeal was award- 
ed, fiiUd is now pending in the suprême court of the United States. 

Tîie juri^diction of courts of equity by way of injunction to re- 
strain waste, to prevent the cutting of timber, and the mining of min- 
erais, ie^ ^n^ of comparatively récent origin, but it is now fuUy recog- 
nized and weU established in this country as well as in England. A 
leading page, in which the question of equity jurisdiction in such con- 
troyersies was f uUy considered and previous authorities discussed, la 
that of Jérôme v. Koss, 7 Johns. Ch. 315. This is the last decree 
rendered by that illustrious chancellor, whose able, eleaj, and erudite 
opinions, not only chann, but inslruct and convince us, — ^Kent, — and 
it is replète with the wisdom of the English and American décisions 
on that question. See, also, Anderson v. Hamey, 10 Grat 386 ; Mc- 
Millan t. Ferrell, 7 W. Va. 223; Moore t. Ferrell, 1 Qa. 7; Erhardt v. 
Boaro, 113 U. S. 537, 5 Sup. Ot Eep. 565. 

If the n?iture of the injury complained of goes to the substance of 
the estate, thereby producing irréparable mischief, equity will inter- 
fère in limine, and not require the party to resort to an action at law, 
and this jndependent of tiie question of the insolvency of the défend- 
ant. The chief value of the land in the bill mentioned is chargea to 
be in its timber, and this the défendants, it is conceded, hâve made 
extensive arrangements to remoTe, having expended many thousands 
of doUar^ for that purpose. This removal goes to the very substance 
of the inheritance, to the destruction of that which is the main élé- 
ment of value to it. The fact that the value of timber can be esti- 
mated, that it can be determined by the thousand feet, or by the car 
load, does not deprive a court of equity of the right to interfère by 
way of injunction, in cases where it is being eut and removed or de- 
stroyed, and where the ownership is in controversy. The producta 
of mines and forests hâve a value that can generally be fixed, 
yet it was in prévention of trespasses to property of that character 
that the jurisdiction in question had its origin, and is now most fre- 
quently exercised- While it is true that, when this jurisdiction for 
equity was first claimed, "Lord Thuriow hesitated" and "Lord Eldon 
doubted," it is now well determined — the décisions coming from 
courts of such character as to command our respect and of such 
grade as to compel our approval — that the jurisdiction not only ex- 
ista, but that it is absolutely essential for the préservation of right 
and the suppression of wrong. 
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What force, if any, shaQ the decree appealed from tave, relative to 
thls motion for an injunction? This court is not now to express an 
opinion as to the ralidity of the plaintifPs daim to the land in ques- 
tion, nor as to the strength of the def endant's title thereto, nor will 
the fact that the court in the case now pending on appeal has 
decreed a^ainst the présent plaintifE, holding his title papera 
roid, prevent this court from taking such action as will protect 
the rights of said plaintifE in and to the property in controversy in 
the event it shall be held that the decree so appealed from is 
erroneous. Had this motion been made before the decree was passed, 
would it, on the facts as now presented, pending said suit, hâve been 
granted? I think so. If the writ of injunction had issued before 
said decree was entered, and had been in force at the time 
thereof, it would likelj hâve been there dissolved in express terms^ 
and greater reason would hâve existed for providing that the appeal 
then taken should hâve had the force and effect of a supersedeas, the 
absence of which is relied on in the answer flled in this case, and was 
oommented on in the argument of counsel in connection with this 
motion. It must be kept in mind that the situation as to the prop- 
erty in question is very différent now from what it was when the 
decree was entered by Judge Jackson. At that time no one was at- 
tempting to remove tiie timber on said land, or making arrangements 
to do so, by constructing roads and mills, and the point made by the 
défendant, thç "West Virginia and Pittsburgh BaUread Company," 
that this court should not grant the injunction prayed for, because 
the case appealed is still pending in the suprême court of the United 
States, and the time has elapsed in which an order could be made 
that the appeal should operate as a supersedeas, is without force 
when we oonsider the changed condition of affairs, brought about 
by the défendant railroad company, whose answer admits that the 
lands in controversy were conveyed to it after the rendition of said 
decree, of which it was advised when it purchased, and that it com- 
menced to construct the roads, booms, and mills mentioned in the 
bill, and to remove the timber complained of, some time after it so 
purchased the land. Thèse facts materially change the situation. 
Had they existed when the appeal was taken, it would doubtless 
hâve been awarded to operate as a supersedeas, and as they now 
exist for the flrst time an injunction is asked for. It is not for this 
court to consider the questions raised by the appeal; that is for the 
suprême court of the United States. 

It is for this court to consider the facts as presented on the hear- 
ing of this motion; and, as they hâve arisen since the appeal was 
granted, the suprême court, as to them, would not hâve jurisdiction 
by virtue of the appeal. This suit is simply to restrain the commis- 
sion of waste by the défendants pending the appeal, and the pré- 
ventive writ of injunction is asked for to préserve the property from 
destruction untU a décision of the questions involved is made by the 
suprême court of the United States. That décision will settle the 
title to the property in controversy, and determiae the rights of ail 
the parties hereto therein. The writ will issue; the injunction 
will be granted, enjoining and restraining the défendants the '^'^est 
v.54F.no.6 — 64 
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Virginia aad Pîttsburgh. Railroad CJompany," Daniel 0. Flynn, and 
Henry M, Dawson, and each. of them, their and each of th.eir agents, 
from ciitting and removing timber from the tract of land desoribed 
in the bill as the "McCleary Land," until tlie further order of this 
court; the plaintiffs to give bond with. good and approved security, 
(conditioned as required by law, in a penalty yet to be detennined 
by the court,) before the writ of injunction shall issue. 

While the court wiU thus protect the interest pt the plaintifE pend- 
ing the appeal, it cannot be indiffèrent to the claims of the défend- 
ants to the property in controversy, and it is évident it will work 
great hardship to the défendants to require them to cease the work 
now partially completed, and to stop the use of the miUs aùd booms 
now constructed, and now being utilized in removing the timber. 
If the court can protect the rights of ail the parties to this contro- 
versy, and at the same time not take such action as will require the 
dismissal from employment of the large number of men now working 
for défendants on the land in dispute, and the nonuse and injury to 
the valuable and expensive machinery connected with the improve- 
ments, it should do so. In my opinion, this can be done, and I may 
add that I thinlc it is peculiarly a case where it should be done. The 
injunction against the défendants, when awarded, will remain in 
forcé and effect, unless they, or either of them, or some one for them, 
shall exécute a bond with good and approved security, conditioned 
as required by law and the rules of this court, in a i)enalty yet to be 
detennined by the court. When such bond shall hâve been executed. 
approved by the court, and flled with the clerk, the opération and 
effect of the injunction will be suspended, and the défendants be au- 
thorized and permitted to eut and remove the timber from the lanc' 
in controversy, but they will be required to report àt stated times 
to the court the quantity and character of the timber so eut and re- 
moved, in order that an accurate account of the same may be kept, 
and the interests of aU parties to the pending controversy protected, 
so that such decree as may be proper can be entered after tiie appeal 
now pending shall hâve been detennined. 



rrem ambbioan baglb. 

JONES T. THE A.MERIOAN BAGLH. 

(District Court, N. D. Ohio, E. D, March 17, 1893.) 

No. l,9î)a 

TOWAOB— LiABILITT OF TVd. 

Where a volrmtary association of tug owners, organlzed merely for the 
purpose of preventlng itiinous compétition, la accustomed to recelvo 
orders for tuigs, and a tug Is sent lu obédience to such an order, the con- 
tract of towage Is with the tug, and not with the association. 

Samb— Nbglioencb— Ownbb's Risk. 

The fact that, by the contract, certain towage Is to be at the rtak of the 
tow ciwner, does not excuse the tug from llabUlty for negUsencei. Tbo 
Syracuse, 12 WaJL 171, foUowed. 
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B. SamB— BUBDKN OF PeOOP. 

The burden of proTlng that a oontract of towage was at fhe owner'a 
risk is on the tag. 

4. Samb— Agbnct. 

A purchaser of cedar ties sent two acows to be loaâed wlth them at 
the seller's dock, who was to notlfy a voluntary assodatlon of tug owners 
that towage was wanted. A tug was accordlogly sent by the association, 
but fOTind the scow badly loaded, and refused to tow them except at the 
owner's risk. Udd, that the seller's dock man had no authorlty to con- 
tract for their towage at the owner's risk, so as to excuse the tug from 
llability. 

6. Bamb— Abandonmbnt dp Tow— Négligence— Evidence. 

The tug proceeded wlth the scows down the Cuyahoga rlrer to Lake 
Erle, bnt, flnding a heavy swell on the lake, thought It unsaf e to venture 
out, and thereupon retumed up the river, tled the scows np to a dock, 
and left them wlthout lights or a watchman. Belcl, that the tug was 
liable for damage resultlng from the scows belng carried away from thelr 
moorings, whether caused by a defectlve rope, Inseciu-e tylng, or other 
causes, iinless the owner had notice of and consented to the arrange- 
ment 

6. SamE— BUBDEN OF PbOOP. 

The burden of proof was on the tug to show that the owner of the 
scows had been notlâed of the disposition made of them, and had consent- 
ed to It 

7. Bamb — Local Ubagb. 

A local custom of tylng tows up to the river bank under such drcum- 
stances, and sending notice to the owner, has no foundatlon in law, and 
wlll not excuse the tug from Its llability. 

In Admiralty. Libel by Wyndham 0. Jones against the tug Amer- 
ican Eagle on a contract of towage. Decree for libelant. 

Lee & Tilden, for libelant. 
H. D. Goulder, for respondent. 

BICKS, District Judge. TMs is a libel ffled by Wyndham 0. Jones 
to recover for damages to scows, and for the loss of a lot of cedar 
ties loaded upon two scows, which it is alleged the respondent con- 
tracted to tow from the docks of Norris & Co., in the Cuyahoga river, 
out to the west shore of the lake within the breakwater west of the 
piers, on or about the 20th of August, 1890. The facts are that the 
libelant was the owner of the ties referred to, which he desired to 
hâve transported for some work being done on the west shore of the 
lake at the point named. He had purchased thèse ties from Norris 
& Co., and had sent there, to be loaded, two scows of his own build 
and construction. When loaded, Norris & Co. were to notify the 
Vessel Owners' Tug Line, and they were to send a tug, and hâve 
them transported to the point named. The scows were loaded, and 
on or about the date aforesaid Capt. Collier was notifled by Norris 
& Co. that the scows were ready to be towed out. Thereupon the 
clerk of said association signaled the American Eagle, and she went 
to Norris & Co.'s docks, and undertook to tow the scows to their des- 
tination. The captain of the tug claima that when he reached Nor- 
ris & Co.'s dock he saw the scows were overloaded, and that the ties 
were improperly pUed, and that the tow was not in proper shape 
for safe transportation, and so notifled the forenxan at that dock. 
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Tliereupon Jie claims the foren^n told him to proceed, take fte 
scows, and do the best he could with them. The captain of the tug 
refused to take them, except at the owner's risk, and thereupon he 
says the foreman of the dock told him he might so take them, and 
under those conditions he assumed to tow the scows ont. He fas- 
tened them to his tug, and with some dilïiculty proceeded as far as 
the mouth of the river, when he found a dead swell on the lake, — too 
much sea to enable him to safely tow the scows to the point desig- 
nated, — and thereupon he returned up the river, tied the scows up 
at a point on the dock near the mouth of the Old river, and, proceed- 
ing further up the river, notified the clerk at the Vessel Owners' 
Tug Association office what he had done, who in turn, it is claimed, 
notified the consignor. He doés not claim that he gave any further 
notice, or paid any further attention to the scows. He admits he 
tied them up without lights, and without any one to watch them, 
but claims he put them at a safe point in the ïiver, where they 
were not liable to be disturbed by passing vessels, or injured from 
that or other causes. The défense is — First, that there was no con- 
tractual relation between the libelant and the tug, and therefore 
the tug cannot be held liable under the contract for towage ; second, 
that t£e towage was undertaken at the owner's risk; third, that, 
having found that he could not safely tow the scows to their destina- 
tion, he fastened them securely in the* river at the point above 
stated; that the libelant was notified of the place at which they 
were tied, and acquiesced in this disposition of aie scows by the tug, 
and agreed that they might remain there at the owner's risk. Thèse 
are substantially the grounds of défense relied upon. 

Let us fijst consider the first défense relied on. The answer avers 
that the Vessel Owners' Tug Association is a voluntary organization 
made up of the owners of the différent tugs belonging thereto, and 
doing service in the Cuyahoga river and in the harbor adjacent, and 
that the contract in this case, whatever it may hâve been, was made 
with the Vessel Owners' Tug Association, and not with the tug 
American Eagle. In support of this averment in the answer, no 
written contract of the association or articles of incorporation were 
oflfered, and no évidence of the kind to show the exact character of 
this Vessel Owners' Tug Association was produced. On the con- 
trary, it appears from the évidence of Capt. Dahlke of the tug Amer- 
ican Eagle that, while the tugs comprising that association pooled 
their eamings, each tug was liable for its own négligence, and that 
he had made independent contracts of towage utterly regardless of 
the association. It seems from the évidence before me that this is 
a voluntary association, organized for the purpose of preventing 
ruinons compétition among the différent tugs in securing vessels to 
tow, and to prevent them from that strife and such useless struggles 
as are frequently indulged in by rival tugs, each seeking to secure 
aU the towing possible. In this view of the testimony I hâve no 
hésitation in findlng that the contract of towage in this case was 
between the libelant and the tug, and that, if the loss was the resuit 
of the négligence of the tug, she is responsible. 

We next proceed to a considération of the second défense relied 
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opon, to wit, that this contract of towage was undertaken at th.e 
owner's risk. Conceding, for thé purposes of tke argument, that the 
foreman of the dock at Noms & Co.'s had authority to make such a 
contract for the libelant, — a point which cannot be maintained, — it 
nevertheless is a well-settled principle of law that such a contract 
does not release the tug from any loss resulting from its own négli- 
gence. In the case of The Syracuse, 12 Wall. 171, Mr. Justice Davia 
Bays: 

"It Is unnecessary to conslder the évidence relating to the alleged contract 
of towage, because, If it 'be true, as the appellant says, that by spécial agree- 
ment a canal beat was being towed at her own risk, nevertheless the steamer 
Is liable If, through the négligence of those in charge of her, the canal boat 
has snfCered loss. A.lthough a policy of the law bas not imposed on a towing 
boat the obligation resting on a common carrier, It does requlre on the part 
of the persons engaged in her management the exercise of reasonable care, 
caution, and maritime skiU; and if thèse are neglected, and disaster occurs, 
the towing boat must be vlsited with the conséquences. It is admltted la 
argument, and proved by évidence, that the canal boat was not to blâme; 
and the query, therefore, is, was the steamer equally without fault?" 

In that case there was a written contract between the canal 
boat and the steamer, by which the boat was towed "at the risk 
of her master and owners," — that is to say, under a contract on 
the part of the libelant that he would bear the risks of navigation, 
provided the steamer which furnished the propulsive power was 
navigated with ordinary care and sldll. That case seems to be 
conclusive. 

But, even if there were any doubt as to this principle of law, 
the facts in the case do not make out a contract such as the re- 
spondent relies upon to excuse it from the liability in this case. 
The foreman of the dock at Norris & Co.'s yard had no authority 
to bind the libelant in any such contract. The burden of proof 
on this point would be upon the captain of the tug, and he utterly 
fails to establish his claim by the prépondérance of évidence re- 
quired, even conceding the authority of the foreman of the dock. 
The ties were sold to the libelant by Norris & Oo. The title to the 
lies passed when the scows were loaded and delivered to the tug, 
and the foreman of the dock was in no respect the agent of the 
libelant. He cannot even be claimed to be the agent of the con- 
signor with power to bind the consignée by any such contract. 

The only remaining question, therefore, is whether the tug dis- 
charged its duty under the contract of towage, assumed by under- 
taking to deliver thèse scows under the facts stated. Conceding 
that the captain was the better and the proper judge of whether 
there was such a dead swell on the lake as made it dangerous for 
him to undertake to tow the scows out to their place of destina^ 
tion, and assuming that his judgment in this respect is conclusive 
upon the parties, the question yet remains whether he did his duty 
in tying the scows up on the river bank at the point named, and 
under the circumstances heretofore stated, after determining that 
he could not safely tow them for the reasons aforesaid. There 
can be no question but that the scows were in his charge from the 
time he took them from the Norris dock. His contract waa to de- 



1014 FEDERAL EEPOBTEE, VOl. 54. 

liverithem safely at their place Qf destination, or otherwise account 
for them to the satisfaction of the owner. It has been claimed 
that, according to the custom of tug men in this harbor under such 
circumstances as we hâve now before us, it was proper and usual 
for the tug to tie them up to the river bank, and send notice to 
the consigner or owner where they were. If any such custom 
exists, it has no foundation in law. A tug cannot be discharged 
of its responsibility in that way. If the libelant had been promptly 
notified, at tbe time, that the tug could not safely tow thèse scowa 
to their destination, and had oonsented that the tug might tie them 
up at some dock on the river and leave them there without a watch- 
man or lights, and. had assumed ail risk of damage from such ex- 
posure, the tug would of course hâve been legally released from ail 
obligation under its contract. But no such proof of notice or 
waiver oîf risk on the part of the libelant has been shown. On the 
contrary, it appears that, while the scows veere tied up in what is 
claimed to hâve been a safe place along the river bank, they were 
left without lights and without a watchman. I think the respond- 
ent has failed to show by sufHcient évidence such notice to the libel- 
ant as either enabled him to look out himself for their protection, 
or to make any arrangements with the tug to protect them. 

I think the principles announced by Judge Nixon in the case of 
Cokeley v. The Snap, 24 Ped. Eep. 504, apply to this case. In 
that cage, a steamboat had agreed to transport a canal boat from 
Hoboken, N. J., to Spuyten Duyvil creek. When the steamer 
reached the mouth of the creek she found an accumulation of ice 
on the eastem shore of the river. The western, or New Jersey, 
shore was comparatively free from ice, and the master of the tug 
towed the canal boat to the western shore; but, not flnding a safe 
landing place, proceeded onward to Shadyside. The canal boat 
was deeply loaded, drawing about six and a half feet of water. 
The tide was half ebbed, and there was only a sufficient depth of 
water to drop the boat at the river end of one of the piers at Shady- 
side. She was left there against the remonstrance of the captain 
of the canal boat, as the libelants allège, and with his passive assent, 
as the respondents insist, but with the promise from the captain 
of the tug that he would retum the next moming and remove her 
to a more safe landing place. He did not, however, return. The 
boat was suffered to remain there during aU of the next day and 
night. On the afternoon of the succeeding day the wind changed 
to the east, driving the floating ice from the eastem to the western 
shore of the river. She was caught by the ice and caused to sink, 
thus inflicting the damage to the boat of which the libelants com- 
plain. Upon this state of facts, Judge Nixon held: 

"The master of the tug undertook a certain service, to wlt, to tow the 
boat to the landing In Spuyten Duyvil creek. He was prevented by the le» 
from completing the trip, and hence was excusable for Its nonperformance. 
But hls duty Tinder the contract dld not end there. He was still bound to 
take reasonable care of the boat and her cargo. He mlght havè retumed 
with her to Hoboken on thé same afternoon; but he states he was afrald to 
undertake the trip, there being a strong head wind, and the boat beimg 
heavUy laden, old, and weak. Then he could hâve remained with her dur- 
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ing the nlght, ready to proceed the next momlng to thls destination, and to 
render any ald wMch changes In the wind or weather might reqnire. He dld 
neither, but left her at the end of the pier at Shadyslde, and towed another 
boat lylng there back to New York. He assumed the conséquences of such 
an abandonment, and the damage was caused by a change of wind on the 
next day. He undertook such risk, and must be held responsible, as I flnd no 
proof which shows that the canal boat In any way contrlbuted to the dam- 
ages." 

Apply the principles hère announced to the case before us. When 
the respondent found she could not safely tow the scows to their 
destination, it was her duty either to notify the libelant and retum 
the scows to his possession at Norris' dock or elsewhere, or it was 
her duty to tie them up safely in some secure place, and protect 
them untn she could tow them out to the point called for by the 
contract. Nothing short of this could release her from the per- 
formance of her duty under the towage contract. 

The contention that the libelant was notifled as to where thèse 
800WS were tied up, and that he was satisfied therewith, and that 
thereby the tug was discharged, is not sustained by the proof. The 
burden on this point is with the tug. It has not been met by the 
degree of proof required. 

With thèse views of the law, and under the flndings of fact as 
made, it is not necessary to consider the other points insisted upon 
in the argument. The question of whether the scows were prop- 
erly loaded, and whether they were carried away from their mooring 
by defective rope, by not being tied up securely, or from having been 
loosened by oiiieT causes, it is not necessary now to discuss or con- 
sider. A decree will therefore be entered for the libelant, finding 
the respondent guHty of négligence in the respects indicated in this 
opinion, and a référence to a master to assess the damages. 
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DBLAHOUSAYB v. ADVANOB OOAL CO. 

(Circuit Court of Appeals, Fifth Circuit February 20, 1893.) 

No. 59. 

1, Collision — Bakge at Lakdinq — Liohts. 

A coal barge, 175 feet long, 26 or 27 feet wlde, and 9 feet deep, was made 
fast about 10 or 15 feet from the bank of the Palo Alto plantation land- 
Ing on Bayou liaforche, La., where the bayou Is about 200 feet wlde, 
with sloptng banks, deep water on the slde where the barge lay, and Bhoal 
water on the other side. Held, that the barge was subject to nile 12, Rev. 
St. § 4233, and bound, by the provisions adopted by the board of supervls- 
In^ Inspectors, January 19, 1881, to "carry one brlght whlte llght forward, 
not less than six feet above the rail or deck." 

2. Sahe — Vkssels in Motion and at Rbst. 

A steamer going up the bayou was maklng at most flve miles an hour. 
There were but few meeting or passing vessels, and no antlcipated ob- 
stacles. The night was hazy, darli, and ralny, The deck of the barge was 
but two feet above water, and there was no light displayed. The steamer 
saw the barge at a distance of about 175 feet, and immedlatdy, but In 
vain, used every effort to avoid a collision. Hdd, that the steamer was 
not in f ault 
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Appeal from the District Court of the United States for the East- 
em District of Lotiisiana. 

In Admiralty. Libel by tlie Advance Coal Company against tlie 
steamboat St. John, L. P. Delahousaye and others, owners^ for 
damages for a collision. Tlie district couri; entered a decree for libel- 
ant, and tke owners of tbe steamer appealed. Reversed. 

Statement by LOCKE, District Judge: 

On the lOth of January, 1891, a coal barge known aa "Advance Coal Co., 
No. 68," 175 feet long, 26 or 27 feet wlde, and 9 feet deep, laden wlth some 
over 9,000 barrels of coal, was made fast along the bank at the landhig place 
at Palo Alto plantation, on Bayou Lafourche, La. At about 1 o'clock the 
moming of the llth the steamer St. John, a stem--wheel river boat, about 
175 or 180 feet long, and Includlng guards, 58 feet wlde, was coming up the 
bayou, and In passlng elther struck her or was struck by her, breaklng her 
adrift. The barge floated down the bayou about a mile or a mile and a half, 
when another steamer, the Lafourche, pushed her ashore, and the men who 
had been In charge of her, and foUowed her down the bank, made her fast 
Barly the next moriitng she was fourid sunk where tled, one slde of her 
sllghtly above the surface of the water, but mostly submerged. Much of the 
coal was taken out, but with adltlonal labor and expense, whlch, together 
with the loss gf the boat and a portion of the coal.jCaused a damage to the 
owners, for whlch suit was brought by a libel In admiralty against the 
steamer St John. TJpon a hearlng the steamer was found to be in fault. 
and Judgment for $1,969.28 glven against her, from whlch an appeal has been 
taken to this court. 

Wm. Wirt Howe and S. S. Prentiss, for appellants. 
W. S. Benedlct, for appellee. 

Before PAIÎDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating the facts.) In this, aa in 
most cases of alleged collision, the important questions are those of 
fact, which can only be satisfactorily determined by a careful exam- 
ination of a large mass of testimony so conflicting that the best 
that can be done is to détermine by a prépondérance of évidence the 
probability of the truth of one or the other state of facts relied upon 
by the parties. 

The one vessel was stationary, tied to the bank, with no motor 
power; the other, a steamboat under way; and the presumption 
of the fault of the moving vessel must be overcome, if at aU, by 
direct and positive proof which changes this presumption. The 
uncontradicted facts are that the Bayou Lafom-che at the place 
where the coal barge was lying was then about 200 feet in width, 
with sloping banks; the deeper water being on the northerly slde, 
where the coal barge was lying, with a shelving bank or ridge of 
shoal water on the other side. The depth of water at Donaldson- 
ville, 2 miles above, was, by gauge, 12 J feet; at Palo Alto a lit- 
tle less, probably about 11.9 or 12 feet. The coal barge had nearly 
perpendicular sides, with no ciu^ature of bilge, with a depth of 
about 7 feet below the water line. This would necessarily pre- 
vent a very near approach to the bank, and it may be safely con- 
Bidered that the statement of the mate of the tug that towed and 
made her fast there, that the boat lay some 10 or 15 feet from the 
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bank, was probably correct. This is tiie most favorable statement 
for the libelant that is found in regard to the original location of 
the barge whicb can be relied upon. Mr. Darton, ciTil engineer 
in charge of the dredging works of the bayou, thinks, io order to 
get 7 feet, you would hâve to go ont from the bank 25 feet; 
but, accepting the statement of the party that made the barge fast, 
it must hâve been projecting not far from 40 feet into the channel, 
where the entire width was about 200 feet, with the deepest water 
on the side where she was lying. This location would imquestion- 
ably bring the boat within the provisions of rule 12 of section 4233 
of the Eevised Statutes, which provides that "coal boats » * ♦ 
or other water craft navigating any river by hand power, horse 
power, saU, or the current of the river, or which shall be anchored 
or moored in or near the channel or fair way of any • ♦ • river, 
shall carry one or more white lights, which shall be placed in such 
manner as shall be prescribed by the board of supervising inspect- 
ors of steam vessels." 

At a meeting of the board of supervising inspectors of steam ves- 
sels, January 19, 1881, it was provided that boats or vessels of this 
class "shall carry one bright white light forward, not less than six 
feet above the rail or deck;" and this was the law at the time. This 
boat was unquestionably a coal boat moored in or so near the chan- 
nel of a river as to come under the requirements of this law. This 
brings us to the important and difficult question of this case 
whether or not the boat at the time of the alleged collision was 
complying with the law and exhibiting any light. There is no 
évidence that the law was complied with in the location of any light 
testified to, but six of the negroes in charge of the boat — the coal 
wheelers who were to discharge the coal, and in whose charge the 
boat was left after having been tied up by the officers of the tug 
who brought her there — state in their testimony that there was a 
clear white light on the top of the check post in the middle of the 
boat, about two or three feet above the rail; but this is so directly 
contradicted by a much larger nmnber of apparently crédible wit- 
nesses that it becomes an important and difâcult question to déter- 
mine. 

This testimony, as in ail collision cases, has to be considered 
in view of ail the facts and circumstances surroundrag the occasion, 
and the truth or falsity of the statements estimated and measured 
by ail the lights so obtained. Were not the parties testifying to 
the existence of the light on the boat positively contradicted, the 
apparent recklessness of their swearing in regard to other matters 
would awaken a question as to the reliability of their statements. 
Williams, the f oreman who had charge of the gang, would not admit 
that he left the vicinity of the boat at ail; but declared that, from 
the time of the landing, with the exception of a few moments be- 
fore dark, when he went to the store to get some provisions, he was 
walking the bank in the rain and mud, on the lookout, the entire 
night; that he did not even go into the house for his supper, but 
had it brought to him. He never went to sleep at ail; walked 
around oh the bank ail the time. Another witness claimed that 
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he also was walking on the bank, carrying a lantem contiauously. 
Two more stated that they were on the coal beat, getting coal, at 
the tame the steamer came along; and only two ont of the six ad- 
mltted that they had been in the pump house, where they had a 
flre, and oooked and had theh* supper, and were to sleep that night. 

When v^e consider that thèse were laboring men, who had been 
hard at work until dark, getting up the runs, in the rain and wet, 
and thè character of the night, and that there was not the slight- 
est neoessity for their remaining ont on watch if there had been a 
light on the boat, the ImprobabUity of their story ia apparent. But 
this inconsistency sinks into insigniflcance when the contradictory 
évidence is examined. It appears from the testitnony of one of the 
witnesses for the claimant that Wash. Johnson, one of the libelant's 
witnesses, Who testifles liiat he put the light on the post, and testifles 
also very fuUy about the facts of the collision, and how rapidly the 
boat was filling, and what the mate of the Lafourche said about her 
condition when she was checked and pushed into the bank, was not 
there at ail that night, but had left at about 6 that evening, and 
was asleep in the house of another witness, some two mUes distant 
Were this the only point upon which Johnson was contradicted, it 
might be but one witness contradicting another, and leave a doubt 
in the mind; but he is so positivély contradicted in other matters 
also that We inust believe tMt he was not there, and knew nothing 
about it 

James Holmes, another witness, testifles that while at the store 
where the foreman, Williams, was, between 8 and 9 that evening, 
he heard some one tell Williams that he had better go down 
and hâve a light put out on the boat, and that Williams told 
one of the men to go, but that he replied tihat there was ,but 
one lamp that had any oU in it. Williams told him to go and 
put Hiat up, but the man did not go, but staid there. As to 
the positive testimony regarding the absence of a light, John Jack- 
son, a résident farmer, living within a short distance of the boat, 
went out about 11 o'clock to see about some carts of his going by, 
and States positivély that he saw the coal boat, and there was no 
light on her, nor any one on the bank or around there. Adrian Jo- 
seph passed along thé levée between 11 and 12, and says the same. 

Bryant, cabin watchman; Walker, forecastle lookout; Williams, 
captain of the watch; Max. Blanchard, pilot; Loret, clerk; Gate- 
chair, second mate; P. Blanchard, mate; Arthur Blanchard, engineer; 
and Mr. Darton, passenger on the St. John, — ail state positivély that 
there was no light on the coal boat when they approached her. Sev- 
eral of thèse were sô situated that they must hâve seen a 
light if there was one there at first, and ail of them were 
there very soon after the blowing of the whistle and ringing 
of the backing bell. The witnesses for libelant who testify to 
a light having been on the boat at first state it was still bum- 
ing as she floated down the bayou, but Barre, pilot on the La- 
fourche, the steamer that met and pushed the boat into the bank 
at Williams' request, says there was no light, and that he said to 
Williams, "Why is it that you had no light on the barge?" and that 
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Williams made no answer. Bryant, watchman on the St John, sayB 
that af ter the collision three men came down to the bank, and one 
said, "You see what it is not to hâve a light on your barge." Taking 
the entire teetimony regarding the présence of a light, we are satis- 
fied that the prépondérance is greatly in favor of there beîng none 
on the boat There are but six witnesses who testify to the prés- 
ence of a light, and one of them is satisfactorily shown not to hâve 
been présent, or known anything abont it;while there are twelve, 
nearly ail river men, who are accustomed to look ont for lights as a 
part of their business, and who must necessarily hâve seen one had 
there been one, who state there was none. 

But flnding there was no light only finds that the coal boat was at 
fault, but there stUl remains the question whether there may not 
hâve been fault on the part of the steamer. Is there any presump- 
tion of négligence or lack of ordinary care on her part in not seeing 
the barge before so near an approach that it was impossible to com- 
pletely check the headway before striking her? The position taken 
by claimants that the coal boat was lying ont into the stream 75 feet, 
and was not struck by the steamer, but that she swung against 
the steamer as she approached, and that the injury was done by 
the Lafourche, we do not think is borne out by the évidence. 
It will be seen that, according to the testimony of the wit- 
nesses on board the St. John who did not come out on deck 
until after they heard her backing bell, although that was the posi- 
tion of the barge then, swung out nearly to the middle of the stream, 
yet as soon as the steamer backed tiie boat straightened herself 
by the current so that the steamer could get by. If the boat waa 
straightened by the current, and swung in nearer to the bank as 
soon as the steamer backed away, there must hâve been some other 
force than the current to hâve thrown her so across the bayou be- 
fore the steamer's approach, The influence of the steamer which 
preceded her was one of suction, a drawing of the water towards her, 
down the stream, and not propulsion or pushing it forward, and could 
not hâve had the eff ect of swinging the barge out into the bayou. We 
are therefore satisfied that the steamer struck the barge, and threw 
her partially across the stream, where she was seen by Darton, but 
that she had so reduced her speed by backing beforte the striking 
that the blow was so slight as to cause no shock perceptible to those 
on board, yet sufficiently severe to break the lower Une by which she 
was made fast, crack or split the planks of the end, producing a small 
leak, and push her out into the stream where she was. The back- 
ing of the steamer permitted her to swing back with the current, 
carrying away the rotten deadman or buried log, and letting her go 
adrift. The only two points upon which the steamer could be found 
in fault would be an undue rate of speed, or an insufflcient lookout 
and neglect to see the barge in time to prevent the collision. The 
barge was, by the neglect of those in charge of her, unquestionably 
in fault. Was the steamer so also? The rule is imperative that a 
steamer shall keep out of the way of a vessel at anchor, but it is 
none the less imperative that the boat at anchor shall display a light. 
Jjf she fails in this, and a collision occure, she must bear the loss, 
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oiiless it appears that with due care she could hâve been seen and 
avoided. In proTing fault in tlie steamer in either of the pointa 
Btated, in the absence of a light, the burden of prôof is upon the libel- 
ànt. The évidence upon the question of speed is very meagre. The 
pilot of the St. John says they were going against the current about 
four or four and a half miles an hour. The mate seems to be utterly 
and unreasonably ignorant about the speed they were making, but 
says they were going under a slow bell. The second mate says they 
were going under a slow bell, but he couldn't tell what speed they 
were making; sometimes they did not go three miles per hour. Ex- 
amining the testimony in regard to the length of time they were be- 
tween landings and the speed testifled to, we fail to flnd any évidence 
showing that she was making at the most more than four and a half 
or flve Dïiles an hour, which we do not consider, under the circum- 
stances, an unreasonable rate. She was in an open stream, with very 
few meeting or passing vessels, and no anticipated obstacles. The 
same mies that would apply to a crowded harbor do not apply hère. 

Is the f act that the barge was not seen before, notwithstanding 
the absence of a light, presumptive évidence of négligence on the 
part of the offlcers or crew of the steamer? The night was dark, 
hazy and drizzly. It had been raining. The barge or coal boat was 
but about 2 feet above the surface of the water, with no masts, spars, 
sails, or upper work, or anything light in color which would be easily 
visible in the dark, and we cannot consider that the fact that it 
was not seen untU it was withln a distance of 175 or 180 feet would 
show lack of care or diligence- It is testifled to that the lookout and 
pilot yreve attending to their duties, and they had the right to as- 
sume that any Vessel or boat in the stream would make itself known 
by a light. The Scotia, 14 Wall. 181. They were naturally and prop- 
erly on the lookout for lights, and not low, black objects on the sur- 
face of the water; and it does not appear that they could with due 
diUgenee hâve discovered it before they did. 

It appears thàt every précaution to avert the disaster was taken 
as soon as the discovery was made. The backing bell was rung, and 
the wheel reversed, so that the headway was stopped, and the blow 
very slight; yet it was sufficient to crack or split the planks, being 
unsupported as they were by any backing of coal or any other ma- 
terial, and part the rope and swing her from her place. Unquestion- 
ably the damage and leak was so slight at first that with reasonable 
pumping she would hâve been kept afloat. It was not noticed or seen 
at ail when she was put ashore below, either by those in charge or 
tiie oflcers of the Laf ourche. We fail to find any fault iu the steamer 
on account of unreasonable speed or lack of lookout, and consider the 
absence of a light was the entire cause of the disaster. 

It is ordered that the cause be remanded to the court below, with 
instructions to dismiss the libel, with costs. 
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THE JONTT JBNKS. 
(District Court, N. D. New York. Mardi 16, 1893.) 

1. TOWAGK — LlABILITY OP TUG FOR NkGUGBNCE— COKTRACT EXEMPTION. 

A stipulation In a towage contract that the tow shaU assume ail the 
responslbillty does not relleve the tug from llablllty for damages caused 
by want cl reasonable care and skill in navigation. 

2. Samb — Négligence dp Tug — What Constitutes. 

A tug, with a canal boat lasbed to her port side, while passing out of the 
Albany canal ba^n Into the Hudson river ran the boat upon a dilapidated 
pier at the upper slde of the opening into the river. At the tlme there 
vs^as a freshet, but another boat had been safely towed through by the tug 
shortly before. There wereéO feet of water bet«'een the tug and the lower 
pier, and passing through the mlddle of the eut there would hâve been 20 
feet of clear water on either slde. Hdd, that the tug waa In fault 

3. Bamb— Absence op Hblmsman. 

The canal boat also was in fault in faUlng to hâve the helmsman at his 
post, he having been told how to steer, and instructed that the boat could 
not be properly handled wlthout hlm, and It appearing that, If at his post, 
he might hâve prevented or lessened the injury. 

4. Samb — Negugekcb op Tow. 

The fact that a canal boat Is old, there belng no sufflcient proof that sh© 
Is unseaworthy, does not relleve a tug from llablllty for negligently ruiming 
her agaJnst a pier. 

In Adiniralty. Libel by the owner of the canal boat J. A. Fassett 
against the steam tug Jonty Jenks to recover for damages occasioneâ 
by careless towing. Decree for half damages and costs to the canal 
boat. 

J. A- Hyland, for libelant 
W. Frothingham, for claimant 

COXE, District Judge. The libelant, as owner of the canal boat 
J. A. Tassett, brings this action against the steam tug Jonty Jenks to 
recover for damages to the canal beat occasioned by the careless tow- 
ing of the tug. On the 4th of November, 1889, the canal boat loaded 
with lumber was lying at the Albany lîasin look. The tug under- 
iook to tow her to a point below the lower railroad bridge at Albany, 
about a mile below the lock. In order to reach the Hudson river from 
the Erie canal it is necessary to pass through the upper end of the 
Albany basin and out between two piers, which are about 70 feet 
apart. The tug having lashed the canal boat to her port side started 
on her journey, but in passing through the eut she ran the port bow 
of the canal boat upon the south end of the northwest pier, causing 
the injury complained of. The pier or dock at the place of collision 
has been allowed to go to decay and is in a dilapidated condition. 
The situation can be fully appreciated by an examination of the fol- 
lowing diagram: 
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It is unnecessary to détermine whether or not thé towage service 
was undertaken upon the express agreement that the owner of tlie 
ùaiml boat should assume the entire responsibility, for such an agree- 
ment jrf made would not exempt tlie tug from proper and reasonable 
skill and care in her navigation. The Princeton, 3 Blatchf. 54; The 
Syracuse, 6 Blatchf. 2; The Brooklyn, 2 Ben. 547. The task under- 
taken by the Jenks was not a difficult one. Notwithstanding the 
f act that there was a f reshet at the time the exercise of ordinary care 
would hâve enabled her to accomplish it successfully. Indeed, the 
companion boat of the Fassett had been safely towed out by the 
Jenks only a short time before. The space between the piers was 
over twice the combined width of the tug and canal boat and the 
court is of the opinion that it was unskillîul seamanship to run the 
canal boat upon the stones of the upper pier when there was 40 feet 
of water between the tug and the lower pier. If the tug had kept 
the middle of the eut there would hâve been 20 feet of clear water 
on either side. Pailure to do this was négligence. The Lady Pike, 
21 Wall. 1. 

The canal boat is charged with négligence — First, because she was 
improperly loaded; second, because she was old; and, third, because 
the helmsman was not at his post. 

It is thought that there is a failure to prove that the improper 
loading, assuming the fact to exist, contributed to the accident. 

Kegarding the unseaworthiness of the boat, the testimony of the 
man who repaired her is to the effect that her timbers were sound. 
She had corne from Buffalo with entire safety and there is insufflcient 
évidence to charge her with being unseaworthy. Tugs are not priv- 
ileged to run canal boats onto rocks because they are old. 

As to the other point — the négligence of the helmsman — the tes- 
timony, though not entirely clear, is much more satisfactory. The 
weight of évidence establishes the proposition that he was absent 
from his post at the time when he might hâve prevented the acci- 
dent, or, at least, lessened the force of the blow. He was given to 
understand that the boat could not be successfully maneuvered with- 
out his co-operation, and explicit instructions as to how he should 
handle his helm were given hlm. The master of the tug testifled as 
follows: 

"Question. Did you see the boat roUî Answer. The boat rolled and came 
over to me. Q. About how long before thls happened was It that you gave 
the order to put the belm astarboard? A. I could not say; It was only a 
short time. Q. Immediately afterwards dld you see thls man who had been 
at the stick? A. ïes, sir; I saw hlm rlght abreast of my pilot house, opposite 
the pilot house Windows, very near the middle of the boat Q. So that the 
helm was unattended? A. Yes, sir. Q. Could you at that thne steer your 
boat and tow wlthout the ald of the helmsman? A. No, sir." 

Another witness whose duty it was to convey the orders of the mas- 
ter of the tug to the helmsman of the canal boat testifled as fol- 
lows: 

"Question. What were the Instructions you had recel ved from the captaln? 
Answer. To tell the man at the helm to shift his stick, so when I attempted 
to gire hlm the signal there was no one there. Q. No one at the helm at all7 
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A> No, sir. Q. Where were you? A. I was standing about amldshlps of the 
canal boat. Q. Where was the helmsman when you tumed to glve the signai? 
À.. He was standing about three f eet away f rom me. Q. What was the sig- 
nal? Â. It was to Bhlft the helm to port so as to go to starboard." 

It is true that thia testimony is somewhat indefluite as to tliae^ 
but it is impossible to iaterpret it any other way than that tke 
belmsman was absent when he shonld hâve been at the post of duty. 
This fault must be imputed to the canal boat. 

It follows that the canal boat is entitled to a decree for haU dam- 
âges and oosts and a référence to compute the amount due; 
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